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WILLIAM  H.  HOLT. 
In  Memorlam. 

William  H.  Hok  was  born  in  Bath  county,  Kentucky,  in  1843. 
He  came  from  hardy  New  England  stock,  his  direct  paternal  anDesiors 
having  come  to  America  on  the  Mayflower. 

His  preliminary  education  he  received  in  Ohio,  but  subsequently 
he  was  graduated  from  the  Fort  Edward  (N.  Y.)  College  and  from 
the  Altoany  (N.  Y.)  Law  School. 

He  then  located  at  Mt.  Sterling,  Ky.,  for  the  practice  of  his  pro- 
fesBion,  and  his  great  industry,  his  lore  of  his  profession  and  fidelity 
to  his  clients  soon  were  rewarded  not  only  with  a  lucrative  practice 
but  with  the  confidence  and  este^mi  of  the  whole  people. 

In  the  prime  of  his  life  he  was  elected  judge  of  the  Court  of  A(p- 
I>eals,  in  which  capacity  he  served  for  eight  years,  the  last  two  as 
Cl\ief  JusUoe. 

His  record  on  the  Bench  speaks  for  itself;  it  constitutes  a  more 
lasting  monument  than  could  mailble  or  bronse. 

His  opinions  disclose  an  analylcal  mind  coupled  with  a  love  of 
humanity  and  a  clear,  accurate  power  of  expression.  They  unmis- 
takably leave  the  impress  of  his  personality  upon  the  Judicature  of 
this  state. 

After  bis  retirement  from  the  Bench  in  this  state  he  resumed 
the  practice  of  law  and  was  engaged  in  fiiany  imiportant  cases. 

Subseauently  he  was  again  clothed  with  honors  when  President 
McKlnley  appointed  him  to  a  high  Judicial  position  in  Porto  Rico. 
He  was  one  of  the  first  American  Judges  in  that  island,  and  posaibily 
more  than  any  other  man  deserved  the  credit  of  firmly  establishing 
therein  the  American  Jury  system. 

He  had  the  Judicial  temperament  in  a  marked  degroe;  while  firm 
always  in  his  beliefs  and  opinions,  his  mind  was  open  and  he  was  ever 
ready  to  be  convinced.  He  was  likewise  courteous  to  and  tolerant  of 
the  opinions  of  those  who  difTered  from  him. 

Your  committee  respectfully  suggest  that  this  memorial  be  placed 
upon  the  recordu  of  this  court. 

Respectfully  submitted, 
C.  C.  TURNER,  D.  S.  THORNTON, 

GEO.  C.  WEBB,  H.  S.  BARKER, 

CLAYTON  B.  BLAKEY,  E.  F.  TRABUB, 

R.  H.  WINN,  MATT  O'DOHBRTY. 
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DECISIONS 


OF  THE 


Court  of  Appeals  of  Kentucky 


Bower  &  Bower  v.  CoUiiuworth. 

(Decided  January  27,  1920.) 

Appeal  from  Lawrence  Circuit  Court. 

1.  Appeal  and  Error-^Partnership — ^Action — Objection  That  the  Ac- 
tion Could  Not  Be  Maintained — ^Waiver. — ^Where  a  partner  sued 
his  co-partners  to  recover  balances  alleged  to  be  due  in  certain 
partnership  transactions,  and  the  defendants  did  not  raise  the 
question  below  that  the  action  could  not  be  maintained  without 
asking  a  settlement  of  the  partnership  accounts,  but  Joined  issue 
and  treated  the  case  as  properly  brought  and  properly  tried,  an 
objection  to  the  character  and  form^of  the  action,  made  for  the 
first  jtime  in  the  Court  of  Appeals,  will  not  be  considered. 

2.  Partnerahip — ^Terms— Finding  of  Chancellor.— Where  there*  was 
a  direct  conflict  in  the  evidence  of  the  only  two  witnesses  who 
testified  as  to  the  terms  of  a  partnership  agreement,  the  finding 
of  the  commissioner  and  chancellor  will  not  be  disturbed. 

3.  Partnership — ^Findings  of  Chancellor—- Evidence — Sufficiency. — In 
an  action  by  a  partner  against  his  co-partners  to  recover  cer- 
tain balances  alleged  to  be  due  in  certain  partnership  transac- 
tions, evidence  considered  and  held  to  support  certain  findings 
of  the  chancellor  and  not  to  support  others. 

M.  S.  BURNS,  ED.  C.  O'REAR  and  J.  C.  JONES  for  appellants. 

FRED  M  VINSON,  W.  D.  O'NEAIi  and  JOHN  M.  WAUGH  for 
appellee. 

Opinion  of  the  Court  by  William  Ro(Qbes  Clay, 
CoMMissiONEB- — Affirming  on  cross  appeal  and  reversing 
on  original  appeal. 
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Bower  &  Bower  were  commission  merchants  at  Cleve- 
land, Ohio,  engaged  in  the  business  of  buying  and  sell- 
ing cattle.  Jeff  CoUinsworth  was  a  farmer  residing  in 
Lawrence  County,  Kentucky.  In  June,  1913,  Bower  & 
Bower  entered  into  a  contract  of  partnership  with  Col- 
linsworth  by  which  they  agreed  to  buy  and  sell  cattle  and 
divide  the  profits. 

In  the  month  of  September,  1917,  Collinsworth 
brought  suit  against  Bower  &  Bower  to  recover  the  fol- 
lowing sums: 

(1)  $49.50,  being  one-half  of  the  conunis^on  on  the 
sale  of  39  cattle  in  the  year  1913,  and  of  20  cattle  and  450 
lambs  in  the  year  1915. 

(2)  $700.00,  being  one-half  of  the  sum  expended  by 
Bower  &  Boweir  for  yardage,  bedding  and  feeding  the 
cattle  at  Cleveland  and  charged  to  the  partnership. 

(3)  $505.12,  being  one-half  of  the  cost  of  pasturing 
certain  cattle  on  plaintiff's  farm. 

(4)  $607.09,  being  one^half  of  the  interest  collected 
from  farmers  during  the  years  1914,  1915  and  1916  on 
notes  executed  by  them  for  the  purchase  price  of  cattle 
undeir  an  agreement  by  the  partnership  to  repurchase 
the  cattle. 

(5)  $432.21,  the  balance  of  one-half  the  profit  real- 
ized from  the  sale  of  90  head  of  cattle  to  Hill  &  Qarver. 

(6)  $52.47,  being  one-half  the  profit  on  30  head  of 
cattle  sold  to  T.  R.  McGlothin. 

(7)  $138.41,  plaintiff's  half  of  the  profits  on  30  cattle 
sold  to  James  and  N.  E.  Ellis,  23  sold  to  S.  H.  Kiser 
and  30  sold  to  H.  Lambert. 

(8)  $162.50,  being  one-half  of  the  purchase  price  of 
certain  hogs  paid  to  Phil  Preece  and  refunded  by  him, 
and  of  $25.00  paid  by  Preece  to  secure  his  irelease  from 
the  contract. 

Issue  was  joined  as  to  all  of  the  above  items,  as  well 
as  to  the  terms  of  the  contract  pleaded  by  plaintiff.  By 
agreement  of  the  parties  the  case  was  referred  to  the 
commissioner,  who  found  for  plaintiff  on  the  following 
items ;  $44.50,  commission  on  sales  away  from  Cleveland ; 
$279.79,  balance  of  profit  on  Hill  &  Garvin  transaction, 
together  with  interest  amounting  to  $59.64;  $162.50,  one- 
half  of  the  sum  collected  from  Phil  Preece ;  $138.41,  one- 
half  of  the  profits  on  the  Ellis,  Lambert  and  Kiser  deals ; 
$700:00  for  yardage,  feeding  and  bedding  cattle  at  Cleve- 
land ;  $74.79,  interest  on  the  sale  of  the  Belcher  cattle, 
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and  another  item  of  interest  amounting  to  $213.00.  The 
claim  for  $398.36,  or  one-half  of  $796.72,  for  interest 
charged  against  the  partnership  in  1913  and  1914,  to- 
gether with  interest  for  $42.50  on  note  executed  to  de- 
fendants, was  not  allowed.  The  claim  for  $505.12  for 
pasture  was  also  rejected.  Exceptions  were  filed  by  both 
parties.  Plaintiff  ^s  exceptions  were  sustained  and  on 
final  hearing  judgment  was  irendered  in  his  favor  for  the 
following  sums: 

Yardage,  bedding  and  feed $700.00 

Pasture 505.12 

Commission  (sales  away  from  Cleveland)  49.50 

Hill  &  Garver  matter 434.21 

Interest  on  Hill  &  Garver  resale 59.64 

T.  E.  MoGlothin  sale 52.47 

Preece  deal  162.50 

Queen  cattle  51.25 

Kiser,  Ellis  and  Lambert  cattle 138.41 

The  defendants  appeal  and  plaintiff  prosecutes  a 
cross  appeal. 

The  first  ground  urged  for  a  reversal  is  that  one 
partner  cannot  maintain  an  action  against  his  co-partner, 
except  to  settle  the  partnership,  on  a  claim  growing  out 
of  a  partnership  transaction,  until  the  business  is  wound 
up  and  the  accounts  finally  settled,  and  that  the  petition 
should  have  been  dismissed  because  plaintiff  brought 
suit  to  recover  certain  balances  alleged  to  be  due  in  cer- 
tain partnership  transactions  without  asking  a  settle- 
ment of  the  partnership  accounts.  We  find,  however, 
that  the  action  which  was  brought  at  common  law  was 
transferred  to  equity  without  objection,  and  was  subse- 
quently referred  to  the  commissioner  by  agreement  of 
the  parties.  At  no  point  in  the  proceedings  was  there  a 
demufrrer,  a  motion  or  other  step  attacking  the  form  of 
the  action,  or  raising  the  question  that  the  action  could 
not  be  maintained.  Issue  was  joined  on  the  items  plead- 
ed, and  the  right  of  the  commissioner  to  hear  proof  and 
report  thereon,  and  of  the  court  to  determine  the  issues, 
was  not  Questioned.  On  the  contrary,  appellants  treated 
the  case  as  properly  brought  and  properly  tried  and  were 
willing  to  take  the  chance  of  a  decision  in  their  favor. 
After  an  adverse  judgment,  they  object  for  the  first  time 
in  this  court  to  the  character  and  form  of  the  proceeding 
and  insist  that  it  cannot  be  maintained.     Under  these 
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circumstances,  the  objection  will  not  be  considered  and 
any  error  in  the  character  or  form  of  the  proceeding  will 
be  deemed  to  have  been  waived.  Preston  v.  Brown,  62  S. 
W.  265;  Robards  v.  Jenkins,  76  S.  W.  10. 

CoUinsworth  testified  that  by  the  terms  of  the  partner- 
ship contract,  Bower  &  Bower  were  to  furnish  the  money 
to  buy  the  cattle  and  pay  all  the  expenses  at  the  selling 
end  of  the  line,  while  he  was  to  bear  the  expense  incident 
to  the  purchase  of  the  cattle  and  their  delivery  at  the 
shipping  point,  and  the  profits  were  to  be  equally  divided. 
On  the  other  hand.  Bower  &  Bower's  agent,  who  made 
the  agreement  with  CoUinsworth,  testified  that  Bower  & 
Bower  were  to  furnish  the  money  and  a  man  to  assist 
in  purchasing  the  cattle,  and  were  not  to  charge  any  com- 
missions at  Cleveland.  The  question  sharply  presented, 
therefore,  is  whetheir  Bower  &  Bower  agreed  to  bear  all 
the  expense  at  the  selling  end  of  the  line,  or  merely  not  to 
charge  any  commissions  there.  Both  the  commissioner 
and  the  chancellor  decided  this  question  in  favor  of  Col- 
linsworth,  and  since  there  is  a  direct  conflict  in  the  evi- 
dence of  the  only  two  witnesses  who  testified  on  the  ques- 
tion, we  are  unable  to  say  that  the  finding  is  opposed  to 
the  weight  of  the  evidence,  and  for  this  reason  the  find- 
ing will  not  be  disturbed.  It  appeairs  that  defendants 
charged  the  partnership  with  $1,400.00  for  expenses  in- 
curred for  yardage,  feed  and  bedding  of  cattle  at  Cleve- 
land. Since  this  was  an  expense  incurred  at  the  selling 
end  of  the  line,  and  therefore  one  which  the  defendants 
obligated  themselves  to  pay,  we  agree  with  the  commis- 
sioner and  the  chancellor  that  plaintiff  is  entitled  to  re- 
cover one-half  of  that  sum,  or  the  sum  of  $700.00. 

We  also  conclude  that  plaintiff  was  entitled  to  re- 
cover the  item  of  $49.50,  being  one-half  of  the  commis- 
sion on  the  sale  of  certain  cattle  at  other  points  than 
Cleveland.  Defendants  insist  that  they  should  not  pay 
this  commission  because  their  agreement  was  merely  not 
to  charge  any  commission  at  Cleveland,  while  these  cattle 
were  sold  elsewhere.  While  it  may  be  true  that  the  con- 
tract did  not  provide  in  terms  that  the  commissions 
should  be  paid  by  defendants  on  the  cattle  sold  away  from 
Cleveland,  we  conclude  that  it  was  within  the  spirit  of 
the  contract  that  they  should  bear  this  expense.  The 
shipments  were  made  to  Pittsl)urg  and  Jersey  City  at 
defendant's  request.  It  was  certainly  not  intended  that 
they  should  reap  a  profit  at  the  expense  of  plaintiff,  which 
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they  would  do  oq  this  transaction  and  could  have  done 
on  all  the  transactions  had  they  directed  the  cattle  to  be 
shipped  to  other  points  than  Cleveland.  • 

With  rrespect  to  the  claim  of  $505.12  for  pasturage, 
the  facts  are  as  follows:  The  partnership  had  accumu- 
lated a  large  number  of  cattle,  which,  because  of  the  bad 
market  conditions  and  of  the  condition  of  the  cattle  them- 
selves, it  was  not  advisable  to  sell  at  that  time.  Defend- 
ants contend  that  the  purchase  of  such  a  large  number  of 
unfit  cattle  was  due  to  plaintiff's  fault,  and  he  stated  to 
defendants'  agent  that  he  would  not  make  any  charge 
for  pasturage.  Plaintiff  denies  this  fact  and  says  that 
a  large  number  of  the  cattle  were  purchased  by  defend- 
ants' agent.  A  portion  of  these  cattle  were  turned  over 
to  other  farmers  who  were  paid  for  their  pasturage. 
The  remainder  were  kept  by  plaintiff.  While  it  is  true 
that  plaintiff  was  to  bear  the  ordinary  expense  of  buying, 
herding  and  driving  the  cattle  to  the  shipping  point,  in- 
cluding their  feed  and  bedding  in  the  meantime,  it  wa» 
not  contemplated  by  the  contract^ that  he  should  bear  this 
expense  when  the  cattle  were  not  shipped  to  the  market 
within  a  reasonable  time,  but  had  to  be  placed  on  pasture 
in  order  to  fit  them  for  market.  In  otner  words,  a  con- 
dition arose  that  was  not  contemplated  by  the  contract, 
and  plaintiff's  position  with  respect  to  the  cattle  placed 
in  his  charge  was  the  same  as  that  of  the  farmers  who 
pastured  other  portions  of  the  same  bunch  of  cattle.  The 
partnership  having  paid  for  pasturing  the  other  cattle, 
and  having  received  the  benefit  of  the  pasturage  furnish- 
ed by  plaintiff  for  the  remainder  of  the  cattle,  a  contract 
to  pay  therefor  will  be  implied,  in  the  absence  of  an  agree- 
ment to  the  contrary,  which  the  evidence  fails  to  show. 
There  being  no  dispute  as  to  the  value  of  the  pasturage, 
it  follows  that  plaintiff's  claim  therefor  was  properly 
allowed. 

It  appears  that  certain  hogs  were  purchased  from  a 
man  by  the  name  of  Preece  and  $300.00  paid  therefor. 
Afterwards,  Preece,  in  consideration  of  his  release  from 
the  contract  to  furnish  the  hogs,  paid  to  defendants  the 
sum  of  $325.00.  Plaintiff  says  that  no  portion  of  this 
sum  was  ever  paid  him.  Defendants'  agent  claims  that 
in  some  way  not  explained  it  was  paid.  The  defendants' 
books  do  not  show  that  it  was  paid.  With  the  testimony 
in  this  form,  the  commissioner  and  the  chancellor  did 
not  err  in  holding  that  the  plea  of  payment  was  not 
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sustained,  and  the  judgment  in  favor  of  plaintiff  for 
$162.50,  or  one-half  of  the  sum  refunded  by  Preece,  was 
therefore  proper. 

With  respect  to  the  Kiser,  Ellis  and  Lambert  cattle, 
upon  which,  it  is  claimed  by  the  plaintiff,  there  was  a 
profit,  it  i«  sufficient  to  say  that  a  check  for  $1,220.00 
given  by  the  purchaser  of  these  cattle  was  not  paid  but 
has  been  placed  in  the  hands  of  a  lawyer  for  collection. 
Unless  this  check  is  paid,  there  Is  no  profit  in  the  trans- 
actions, and  it  was  error  to  render  judgment  in  favor 
of  the  plaintiff  for  $138.41,  one-half  of  the  alleged  profit. 
This  decision,  however,  is  without  prejudice  to  future 
action  by  plaintiff  in  case  the  check  for  $1,220.00  or  a 
sufficient  portion  thereof,  is  hereafter  collected  to  show  ^ 
a  profit  on  these  transactions. 

We  think  the  letter  from  defendants'  agent  is  suffi- 
cient to  show  that  plaintiff  was  interested  in  the  Queen 
cattle.  However,  the  profit  on  this  transaction  was  only 
$51.25,  and  it  was  error  to  give  judgment  for  the  fuU 
amount  instead  of  one-half. 

It  is  admitted  that  plaintiff  received  his  one-half  of 
the  profit  on  the  T.  R.  McGlothin  cattle.  That  being 
true,  no  judgment  in  his  favor  for  $52.47  should  have 
been  Tendered. 

With  respect  to  the  Hill  &  Garver  transaction  our  con- 
clusion is  as  follows:  The  weight  of  the  evidence  is  to 
the  effect  that  Richards,  defendants'  agent,  was  sent  to 
Ohio  with  authority  to  make  settlement  with  Hill  & 
Garver.  When  Richards  arrived.  Hill  &  Garver  were 
claiming  one-half  of  the  profits.  He  fijially  settled  with 
them  by  giving  them  one-third  of  the  profits.  There  re- 
mained for  both  plaintiff  and  defendants  only  two-thirds 
of  the  profits.  In  other  words,  two-thirds  of  the  entire 
profit  on  the  whole  transaction  was  all  the  profit  eo  far 
as  plaintiff  and  defendants  were  concerned.  Hence, 
when  plaintiff  received  one-half  of  this  profit,  he  got  all 
he  was  entitled  to  under  the  contract.  It  was  therefore 
error  to  give  plaintiff  judgment  for  the  sum  of  $434.21 
and  the  further  sum  of  $59.64. 

On  the  cross  appeal  it  is  insisted  that  the  court  erred 
in  not  adjudging  the  plaintiff  one-half  of  $796.72,  interest 
charged  against  the  partnership  in  1913  and  1914.  It 
appears  that  during  thos-e  years  certain  cattle  were  sold 
to  certain  farmers  at  a  certain  price  under  an  agreement 
by  the  partnership  to  purchase  them  later  on  at  an  in- 
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creased  price.  In  payment  for  the  cattle  the  farmers  ex- 
ecnted  their  notes  bearing  interest.  It  is  the  contention 
of  the  plaintiff  that  this  interest  was  not  only  collected 
from  the  f armers,  bnt  was  subsequently  charged  against 
the  partnership,  thereby  enabling  them  to  collect  the 
interest  twice.  We  find,  however,  that  plaintiff  merely 
sued  to  recover  half  of  the  interest  paid  by  the  farmers 
on  the  ground  that  it  was  a  partnership  profit  in  which 
he  was  entitled  to  share.  No  issue  was  made  in  the 
pleadings  that  a  portion  of  this  interest,  amounting  to 
$796.72,  was  improperly  charged  against  the  partnership, 
and  that  plaintiff  was  entitled  to  recover  one-half  thereof. 
Since  plaintiff  did  not  sue  for  a  settlement  of  the  partner- 
ship, but  elected  to  sue  for  sums  due  in  certain  specific 
transactions,  his  recovery  should  be  confined  to  those 
transactions  and  should  not  embrace  items  not  speci- 
fically pleaded.  For  this  reason  it  was  not  error  to  re- 
fuse plaintiff  judgment  for  one-half  of  the  sum  of  $796.72, 
Judgment  aflBirmed  on  the  cross  appeal  and  reversed 
on  the  original  appeal  with  directions  to  enter  judgment 
in  conformity  with  this  opinion. 


Moore,  et  aL  V.  Shifflett 

(Decided  Tehmary  10,  1920.) 

Appeal  from  Butler  Circuit -Court, 

Gifts— <lau8a  MortiiEH-^yinibollc  Delivery.— A  gift  causa  mortis 
may  be  perfected  by  a  symbolical  delivery  without  an  actual  de- 
Uvery,  if  it  clearly  afppear  that  the  donor  intended  to  make  a  gift. 
Oifts— <;ausa  Mortis — ^Parol  Trust.— Where  an  old  lady  in  feeble 
health  told  her  sister  to  go  to  a  certain  bureau  drawer,  take  out 
and  bring  to  her  a  package  containing  money,  and  after  counting 
the  money  in  the  presence  of  the  sister,  again  tied  it  up  in  a 
package,  delivered  it  to  the  sister  and  told  her  to  put  it  in  a 
clothes  press  whdch  stood  immediately  behind  the  chair  of  the 
invalid  and  to  lock  the  clothes  press  and  to  keep  the  key  until 
after  the  death  of  the  donor,  and  then  to  take  the  money  and  give 
it  to  a  named  relative  of  both  the  donor  and  her  sister,  and  the 
money  remained  in  the  clothes  press  until  after  the  death  of  the 
donor,  the  delivery  of  the  key  to  the  sister,  and  her  retention 
threof  with  the  donor's  consent  until  after  the  death  of  donor  was 
a  symfbolical  delivery  of  the  money  in  the  clothes  press  to  the 
sister  for  the  use  and  benefit  of  the  donee  and  was  enforceable 
either  as  a  gift  causa  mortis  or  a  parol  trust 
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5.  Wills— Evidence— Introduction  of  Letter.— A  letter  found  among 
the  valuable  papers  of  a  testatrix  with  the  name  of  her  brother 
signed  thereto,  and  which  she  regarded  as  the  letter  of  her 
brother,  may  be  introduced  as  evidence  upon  the  trial  of  a  will 
case  to  show  why  the  testatrix  waa  not  disposed  to  give  any  of 
her  property  to  her  brother  or  to  his  children,  even  though  It  is 
not  estalblished  by  testimony  that  the  letter  in  question  was  writ- 
ten "by  the  brother,  or  that  it  was  in  his  handwriting. 

W.  A.  HELM,  E.  N.  MAYHUGH  and  W.  R.  OARDINER  for  ap- 
pellants. 

N.  T,  HOWARD,  G.  V.  WILLIS,  A.  THATCHER,  SIMS,  RODES  & 
SIM'S  and  G-ILLIAM  &  GILLIAM  for  appellee. 

OpiNioisr  OF  THE  Court  by  Jodge  Sampson — Reversing. 

Eliza  ShiflBett,  wife  of  appellee,  Jacob  Shifflett,  de- 
parted this  life  in  April,  1918,  having  inade  and  executed 
a  last  will  and  testament  giving  all  of  her  property  to  - 
her  husband.  Shortly  after  her  death  her  sister,  Mrs. 
Moore,  and  nephew,  J.  C.  Gardiner,  instituted  an  action 
against  Jacob  Shifflett  to  recover  of  him  the  possession 
of  $1,125.00  cash,  $900.00  of  which  was  in  gold  and  the 
balance  in  greenback  and  silver,  which  it  was  alleged  the 
decedent  had  given  in  trust  to  Mrs.  Moore  for  the  use 
and  benefit  of  her  nephew,  J.  C.  Gardiner,  and  to  be  de- 
livered by  the  said  Mrs.  Moore  to  Mr.  Gardiner  on  the 
death  of  the  donor.  Mrs.  Shifflett  and  her  brothers  and 
sisters  in  their  early  life  inherited  a  small  farm.  They 
agreed  among  themselves  that  the  farm  should  be  held  in 
trust  for  the  use  and  benefit  of  the  unmarried  children 
and  as  they  married  off  they  should  relinquish  their  in- 
terest in  the  farm.  In  the  course  of  time  all  the  children 
married  and  left  Eliza  alone  on  the  farm.  In  the  mean- 
time, however,  another  sister  who  had  lived  with  her  for 
a  number  of  years  sold  and  conveyed  to  Mrs.  Shifflett 
a  one-half  undivided  interest  in  the  said  farm.  This  deed 
was  placed  to  record  by  Mrs.  Shifflett,  and  she  continued 
to  live  there  and  claim*  the  whole  of  the  farm  until  her 
death  in  1917,  at  which  time  she  was  about  eighty-one  or 
eighty-two  years  of  age.  To  recover  their  interest  in  this- 
farm  the  brothers  and  sisters  of  Mrs.  Shifflett  instituted 
a  second  action  against  Jacob  Shifflett,  setting  up  their 
claim  to  the  land.  These  two  actions  were  shortly  there- 
after consolidated  and  heard  and  decided  at  the  same 
time  by  the  court  below  in  favor   of   appellee,    Jacob 
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Shiflflett,  and  Mrs.  Moore  and  the  other  plaintiffs  below 
prayed  and  are  now  prosecuting  this  appeal.  . 

(1)  Let  us  first  consider  the  judgment  in  the  action 
to  recover  the  $1,125.00  alleged  to  have  been  given  by 
Mrs.  ShiflBett  to  Mrs.  Moore  in  trust  for  her  nephew,  J.  C. 
Gardiner.  The  evidence  shows  that  Mrs.  Shifflett,  who 
had  been  twice  married,  had  accumulated  some  money  by 
raising  stock  and  otherwise  running  the  farm  which  she 
inherited  from  her  relative.  For  some  three  or  four 
years  before  her  death  she  had  been  in  feeble  health. 
During  this  time  she  made  a  will  giving  all  of  her  prop- 
erty to  her  nephew,  J.  C.  Gardiner,  and  this  will  was  de- 
livered to  his  mother  to  be  kept  by  her,  but  appellee  hear- 
ing of  the  will  by  some  means  caused  it  to  be  revoked 
and  another  will  made  giving  all  of  the  property  of  Mrs. 
Shifflett  to  him,  and  this  will  has  been  probated  and  is 
not  contested.  Under  this  paper  the  husband  claims  all 
of  the  property  of  Mrs.  Shifflett,  including  the  $1,125.00 
in  cash  found  on  the  premises  after  her  death. 

According  to  the  evidence  of  Mrs.  Moore,  a  sister  of 
Mrs.  Shifflett,  she  was  visting  at  the  home  of  Mrs.  Shifflett 
about  a  year  before  the  death  of  testatrix,  and  while  wait- 
ing on  her  Mrs.  Shifflett  asked  her  to  go  to  a  certain 
drawer  in  the  dresser  in  a  nearby  room  and  bring  a  pack- 
age to  her.  This  Mrs.  Moore  did  and  delivered  it  to  Mrs. 
Shifflett,  who  opened  the  package,  which  contained  money, 
and  counted  it.   There  was  $900.00  in  gold  and  $175.00 
in  greenback,  and  $50.00  in  silver,  a  total  of  $1,125.00. 
After  the  money  was  counted  Mrs.  Shifflett  again  tied 
up  the  package  and  gave  it  to  Mrs.  Moore  and  instructed 
her  to  put  it  in  a  clothes  press  which  stood  just  back  of 
the  chair  in  which  the  invalid  sat,  telling  Mrs.  Moore  to 
lock  the  press,  which  she  did,  and  then  Mrs.  Shifflett  de- 
livered the  key  to  Mrs.  Moore,  saying  to  her  in  substance 
to  give  tlie  money  to  Cecil  Gardiner,  their  nephew,  after 
the  death  of  the  donor  but  not  to  let  appellee,  Jacob 
Shifflett,  know  ab6ut  the  money.  It  is  further  shown  by 
the  evidence  that  after  the  death  and  burial    of    Mrs. 
Shifflett  the  husband,  Jacob,  took  charge  of  her  affairs 
and  gathered  up  what  money  he  could  find  that  belonged 
to  the  decedent.   On  the  following  day  Mrs.  Moore  and 
J.  C.  Gardiner  came  to  the  house  and  Mrs.  Moore  asked 
Jacob  if  he  had  found  the  money,  whereupon  he  answered 
that  he  had  found  it.  She  then  told  him  she  did  not  thiiik 
he  had  fcinul  il  all  as  he  had  only  a  small  amount  w^hich 
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belonged  to  the  deceased.  She  did  not  have  the  key  to 
the  clothes  press,  having  by  oversight  failed  to  bring 
it  with  her,  but  she  knew  a  secret  way  of  opening 
the  press,  and  entering  that  way  she  brought  forth  the 
package  containing  the  $1,125.00  in  the  same  condition 
that  it  was  when  she  placed  it  there  several  months  be- 
fore. When  it  was  untied  and  the  contents  exhibited,  the 
husband  was  greatly  surprised  and  agitated,  declaring 
that  he  did  not  know  his.  wife  had  the  package  or  that 
she  had  any  money  except  that  which  he  had  already 
found.  He  then  said  he  wanted  to  put  it  back  in  the  press 
where  it  had  been  and  he  would  leave  it  there  so  long  as 
he  lived.  Mrs.  Moare  and  Gardiner  left  the  house  with- 
out telling  Jacob  that  this  money  had  been  given  by 
Mrs.  Shifflett  to  Mrs.  Moore  for  the  use  and  benefit  of 
Gardiner.  On  the  day  following  they  returned  to  the' 
Shifflett  home  for  the  purpose  of  making  known  to  Jacob 
the  wish  of  the  deceased  with  reference  to  the  package 
of  money  only  to  learn  that  Jacob  had  in  the  meantime 
carried  the  money  to  Morgantown  where  he  had  invested 
it  in  bonds,  and  further  that  he  was  claiming  it  as  his 
property  under  the  will  of  his  wife.  When  Jacob  refused 
to  surrender  the  money,  or  its  equivalent,  the  action  firsi 
above  mentioned  was  instituted. 

•It  is  the  contention  of  appellants,  Gardiner,  et  al., 
who  claim  the  money,  that  the  delivery  of  the  money  by 
Mrs.  Shifflett  to  Mrs.  Moore  to  be  placed  in  the  press  and 
locked  up  and  the  key  held  by  Mrs.  Moore  with  instruc- 
tions to  deliver  the  money  to  Gardiner  after  the  death  of 
the  donor,  amounts  to  a  parol  trust  which  is  enforceable 
in  equity.  They  also  aver  that  the  facts  constitute  a  de- 
livery of  the  gift,  if  not  actual  delivery  at  least  a 
symbolical  delivery  which  was  sufficient  to  execute  a  gift 
causa  mortis  if  not  sufficient  to  perfect  a  gift  inter  vivos. 

^  For  appellee  it  is  contended  that  the  facts  are  not  suf- 
ficient to  constitute  a  gift  inter  vivos  or  causa  mortis  be- 
cause there  was  no  delivery  either  actual  or  constructive, 
and  that  a  parol  trust  is  not  enforceable,  but  even  if  en- 
forceable the  expression  parol  trust  can  mean  no  more 
than  a  gift  inter  vivos;  and  as  the  facts  are  insufficient 
to  support  a  gift  inter  vivos  they  are  sufficient  to  support 
a  parol  trust.  A  gift  inter  vivos  is  one  made  by  one  or 
more  persons  to  another  or  other  persons  without  refer- 
ence to  the  future  and  to  come  into  immediate  and  ab- 
solute effect.    In  such  gift  no  further  act  of  the  parties 
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is  needed  to  give  it  effect.  One  of  the  essential  thingBy 
however,  is  delivery.  Without  actual  possession  the 
title  does  not  pass.  A  mere  intention  or  naked  promise 
to  give,  without  some  act,  to  pass  the  property  is  not 
a  gift.  In  other  words  the  property  must  be  surrendered 
to  the  donee  and  he  must  take  and  hold  complete  dominion 
over  it  and  the  donor  cannot  revoke  the  gift.  Boche  v. 
George's  Extrx.,  137  Ky.  607. 

To  constitute  a  valid  gift  inter  vivos  the  purpose  of 
the  donor  to  maJke  the  gift  must  be  clearly  and  satisfac- 
torily established,  and  the  gift  must  be  completed  by 
actual,  constructive  or  symbolical  delivery  without  power 
of  revocation.    20  Cyc.  1193. 

A  gift  causa  mortis  is  defined  to  be  a  gift  of  personal 
property  made  by  a  person  in  expectation  of  death  then 
imminent,  and  on  an  essential  condition  that  the  prop- 
erty shall  belong  fully  to  the  donee  in  case  donor  dies,  as 
anticipated,  leaving  the  donee  surviving  him,  if  the  gift 
is  not  in  the  meantime  revoked,  but  not  otherwise.  20 
Cyc.  1228.    Merriwether  V.  Morrison,  78  Ky.  572. 

The  chief  distinguishing  feature  between  a  gift  inter 
vivos  and  one  coMsa  mortis  is  that  in  the  first  iastance  the 
gift  must  be  accompanied  by  actual  or  symbolical  de- 
livery and  must  be  absolute  and  irrevocable;  while  in 
the  second  instance  the  gift  is  made  by  one  in  expectation 
of  immediate  death  and  is  to  take  effect  only  in  case  of 
death  of  donor  leaving  the  donee  surviving,  and  only 
then  in  case  the  donor  shalLnot  in  the  meantime  revoke 
the  gift.  In  other  words,  a  gift  inter  vivos  cannot  be  re- 
voked while  a  gift  causa  mortis  may  be  revoked  by  th€ 
donor  at  any  time  before  his  death.  Hall  v.  Howard, 
Rice  1,  314.;  33  Am.  Dec.  115;  McCoy;  Admrx.  v.  McCoy," 
126  Ky.  783. 

A  parol  trust  is  a  right  of  property  created  with- 
out writing  by  one  party  for  the  benefit  of  another.  A 
trust  is  a  confidence  reposed  in  one  person  called  the 
trustee  for- the  benefit  of  another  called  the  cestui  que 
trust,  with  respect  to  property  held  by  the  former  for 
the  benefit  of  the  latter.  It  implies  two  estates  or  in- 
terests, one  equitable  and  the  other  legal. 

The  facts  recited  above  were  found  to  exist  by  the 
chancellor.  Undoubtedly  the  gift  from  Mrs.  Shifflett  to 
her  nephew  was  revocable  at  any  time,  but  it  was  not 
revoked  by  her  and  after  her  death  it  could  not  be  re- 
voked by  another.   At  the  time  she  made  the  gift  she  had 
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the  power  to  do  so.  She  told  her  sister  to  bring  hei"  the 
package  and  when  this  w^as  done  Mrs.  Shiflflett  counted 
the  money  in  the  presence  of  her  sister  and  tied  the  pack- 
age up,  delivered  it  to  her  sister  and  instructed  her 
where  to  put  it  and  to  lock  it  up,  and  when  this  was  done 
gave  her  sister  the  key  and  directed  her  to  give  the- money 
to  their  nephew  after  the  death  of  Mrs.  Shifflett.  This 
was  a  symbolical,  if  not  an  actual,  delivery  of  the  money 
to  Mrs.  Moore  for  the  use  and  benefit  of  Gardiner.  Mrs. 
Moore  accepted  the  money,  at  least  symbolically,  in  trust 
for  Gardiner  because  she  received  and  held  the  key  to 
the  press  in  which  the  money  was  placed.  It  has  been 
held  many  times  by  this  and  other  courts  that  where  a 
gift  is  delivered  by  one  person  to  another  for  the  use  and 
benefit  of  a  third  person,  such  a  trust  is  enforceable,  and 
further  that  the  delivery  of  a  key  or  other  means'  of  hold- 
ing and  possessing  the  gift,  is  a  constructive  delivery  of 
the  gift  itself. 

In  the  case  of  Stephens,  Admr.  v.  King,  81  Ky.  425, 
we  held  that  the  delivery  of  the  key  to  a  desk  in  which 
was  a  letter  containing  a  full  description  of  certain  notes 
and  bonds  was  a  sufficient  delivery  to  make  the  gift  cainsa 
mortis  complete. 

A  gift  has  been  sustained  where  the  donor  delivered 
to  the  donee  a  kejr  of  his  desk  in  which  he  kept  papers 
and  where  the  owner  of  stocks,  bonds  and  bank  books, 
at  the  time  in  a  cupboard  in  the  room,  gave  the  key  of  the 
cupboard  to  his  daughter  and  said  that  all  that  was  in 
the  cupboard  was  hers,  and  she  took  out  all  the  papers 
and  books,  looked  them  over  and  put  them  back,  locked 
the  cupboard  and  put  the  key  in  her  pocket,  all  in  the 
presence  of  the  donor  and  retained  the  key  until  his 
death ;  this  was  held  to  be  a  sufficient  delivery.  Where  the 
circumstance  of  the  delivery  of  the  key  would  sustain  a 
gift  if  the  delivery  had  been  made  direct  to  the  donee,  it 
is  sufficient  if  the  delivery  is  made  to  a  third  person  for 
the  donee.  12  R.  C.  L.  961;  Pyle  v.  East,  3  A.  L.  R.  889, 
and  cases  cited. 

The  rule  is  well  settled,  however,  that  delivery  need 
not  be  made  to  the  donee  personally,  but  may  be  made  to 
a  third  person  a?  agent  or  trustee,  for  the  use  of  the 
donee;  and  under  such  circumstances  as  that  indicate 
the  donor  relinquishes  all  right  to  the  possession  or  con- 
trol over  the  property,  and  intends  to  vest  a  present 
title  in  the  donee.    20  Cyc.  1198;  Reynolds  v.  Reynolds, 
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92  Ky.  556;  Forsyth  v.  Kreakbaum,  7  T.'B.  Monroe  97; 
Burge  V.  Burge,  76  S.  W.  873. 

Where  one  delivers  a  gift  caicsa  mo  His  to  another  for 
the  use  and  benefit  of  a  t^ird  person  and  it  is  hot  re- 
voked, the  third  person  may,  after  the  death  of  the  donor, 
enforce  the  gift  in  the  same  way  and  manner  that  he 
could  have  enforced  it  had  the  gift  been  delivered  di- 
rectly to  him  instead  of  to  another  in  trust  for  him.  With 
equal  force  is  this  rule  applied  to  a  gift,  the  delivery  of 
which  is  symbolically  made.  If  a  gift  causa  mortis  would 
be  valid  if  the  delivery  be  symbolical  only,  as  by  delivery 
of  a  key  to  the  receptacle  in  which  the  gift  is  located,  the 
gift  would  likewise  be  valid  if  the  key  was  delivered  to 
a  second  person  to  be  held  until  the  death  of  the  donor 
and  then  turned  over  to  the  third  person  for  whose  bene- 
fit the  gift  w^as  made.  Tbis  is  but  a  parol  trust  and  may 
be  enforced.  Whether  we  denominate  the  gift  of  the 
money  by  Mrs.  Shifflett  to  Mrs.  Moore  for  the  use  and 
benefit  of  their  nephew,  Gardiner,  a  gift  ca/usa  mortis  or 
parol  trust  makes  little  difference,  because  it, might  be 
sustained  as  either  under  the  facts  of  this  case. 
Williamson  v.  Yeager,  91  Ky.  287;  Krankel  v. 
Krankel,  104  Ky.  105.  Mrs.  Moore  was  the  trustee  of  the 
parol  trust  and  received  the  money  symbolically  for  the 
use  and  benefit  of  Gardiner.  The  delivery  of  the  key  to 
the  chest  in  which  the  money  was  locked  was  such  a  de- 
livery as  was  sufficient  to  have  invested  Mrs.  Moore  with 
that  character  of  dominion  over  the  gift  as  to  bring  it 
within  the  rule  governing  gifts  carisa  mortis.  We,  there- 
fore, conclude  that  the  chancellor  erred  to  the  prejudice 
of  appellants  in  holding  the  gift  of  the  money  void  for 
want  of  a  sufficient  delivery. 

It  is  contended,  however,  by  appellee  that  in  as  much 
as  the  testatrix  gave  him  all  of  her  property  by  will  ex- 
ecuted months  after  the  alleged  gift  to  Mrs.  Moore  or 
Gardiner,  such  gift,  if  it  were  ever  valid,  was  revoked  by 
the  execution  of  the  testamentary  paper,  and  the  money 
passed  under  the  will.  This,  however,  is  not  the  rule. 
Such  a  gift  is  not  revocable  by  a  subsequent  will,  for  as 
a  will  does  not  operate  until  the  decease  of  the  testator, 
and  the  donor,  at  his  decease,  is  divested  of  his  property 
in  the  subject  of  the  gift,  no  right  or  title  in  it  passed  to 
his  representatives.  12  E.  C.  L.  969,  20  Cyc.  1245; 
Brumson  v.  Henry,  140  Ind.  .455 ;  Hoehn  v.  Stuttman,  71 
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Mo.  App.  399;  Emery  v.  Clough,  63  N.  H.  552.  See  notes 
99  Am.  St.  Reports  913. 

(2)  While  the  second  suit  mentioned  above^was  in- 
stituted primarily  for  the  division  of  the  land  on  which 
Mrs.  Shifflett  lived  with  her  husband  at  the  time  of  heir 
death,  on  the  averment  that  said  land  had  descended  to 
Mrs.  Shiflflett  and  her  brothers  and  sisters  in  equal  por- 
tion^  and  all  the  plaintiffs  in  the  second  suit 
had  conveyed  to  Mrs.  Shifflett  their  interests  in  the  land, 
the  real  purpose  of  the  suit  was  to  determine  who  had 
title  to  the  land. 

It  is  admitted  by  appellee,  Jacob  Shifflett,  that  the 
plaintiffs  owned  a  joint  interest  in  the  land  with  Mrs. 
Shifflett  years  before,  but  it  is  contended  that  Mrs.  Moore 
sold  and  conveyed  her  interest  to  Mrs.  Shifflett  and  that 
Mrs.  Shifflett  having  taken  a  deed  to  the  whole  of  the 
property  and  having  held  and  adversely  claimed  the 
whole  of  the  same  for  more  than  fifteen  years  next  before 
the  institution  of- the  action,  the  plaintiff's  right,  if  any 
he  ever  had,  to  said  land  was  barred  and  tolled.  Mrs. 
Shifflett  and  one  of  her  sisters  who  had  lived  upon  the 
land  for  years  before  their  marriage,  paid  off  and  dis- 
charged a  purchase  money  lien  against  the  land  with  the 
express  understanding  with  the  other  joint  owners  that 
the  two  unmarried  sisters  should  have  the  whole  bound- 
ary of  land.  Some  time  after  this  payment  was  made 
Mrs.  Moore,  who  had  contributed  to  the  payment,  sold 
and  conveyed  an  undivided  one-half  interest  in  said  lands 
to  Mrs.  Shifflett,  and  this  deed  was  placed  to  record. 
The  other  children  did  not  claim  any  interest  in  the  land 
and  Mrs.  ShMBiett  asserted  title  to  the  whole  of  it.  Under 
such  facts  Mrs.  Shifflett 's  claim  ripened  into  a  perfect 
title  by  adverse  possession  if  she  did  not  otherwise  ac- 
quire title.  Hence,  the  trial  court  did  not  err  in  adjudg- 
ing Jacob  Shifflett  the  owner  of  said  boundary  of  land 
under  the  will. 

The  judgment  is,  therefore,  affirmed  with  respect  to 
the  lands  in  controversy,  and  reversed  with  respect  to 
the  gift  of  money,  with  directions  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Judgment  affirmed  in  part  and  reversed  in  part. 
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MonUf  et  aL  V.   Cumberland  Producing  &  Refining 

Company. 

(Decided  February  10,  1920.) 

Appeal  from  Jackson  Circuit  Court. 

1.  Corporations — ^Process — Summons—Serylce  on  Private  Corpora- 
tion— Chief  Officer. — Under  section  61  of  the  Code,  in  an  action 
against  a  private  corporation,  the  summons,  if  executed  in  the 
county  where  the  action  is  brought,  must  be  executed  on  the  chief 
omcer  of  the  corporation  in  that  county,  and  if  executed  out  of 
the  county  must  be  executed  on  the  chief  officer  in  the  state. 

2.  Corporations — Process— Summons— Service  on  Private  Corpora- 
tion—<:;hief  Officer. — U  there  is  more  than  one  chief  officer  in  the 
county  in  which  the  action  is  brought,  within  the  meaning  of  sub- 
section 33  of  section  732  of  the  Code,  it  must  be  executed  on  the 
highest  chief  officer  named  in  this  subsection,  and  if  executed  out 
of  the  county  it  must  be  executed  upon  the  highest  chief  officer 
who  may  be  found  in  the  state. 

3.  Corporations — ^Process — Summons — Sufficiency  of  Officer's  Return 
— Judgment  by  Default— ^In  an  action  against  a  private  corpora- 
tion, a  summons  executed  on  F  described  as  having  charge  of 
the  works  of  the  corporation  in  the  county  where  it  was  executed, 
will  not  authorize  a  Judgment  by  default. 

4. .  Corporations — ^Process— Summons — ^Amendment  of  Return. — The 
officer  who  executed  a  summons  may  amend  his  return  to  show 
the  true  facts  when  or  before  a  motion  is  made  to  quash  it,  or 
after  a  suit  has  been  brought  to  set  aside  a  Judgment  on  the 
ground  that  the  officer's  return  was  not  sufficient  to  warrant  a 
default  Judgment. 

A.  W.  BAKER  and  C.  W.  MOORE  for  appellants. 

J.  R.  LLEWELLYN  and  R.  W.  SMrTH  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
Affirming. 

The  appellants,  Leroy  Morris  and  Harry  Daniel,  as 
plaintiffs  below,  brought  suit  in  the  circuit  court  of  Jack- 
son  county  against  the  appellee,  Cumberland  Producing 
&  Refining  Company,  a  Delaware  corporation,  as  defend- 
ant, to  recover  damages  for  the  alleged  breach  of  a  con- 
tract made  and  to  be  performed  in  Jackson  county.  When 
the  case  came  on  to  be  heard,  there  being  no  appearance 
for  the  defendant,  judgment  went  against  it  by  default 
for  $2,524.00  at  the  March  term  of  the  Jackson  circuit 
court,  held  on  the  28th  day  of  March,  1918. 
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Thereafter  an  execution  issued  on  the  judgment,  and 
in  April,  1918,  the  Cumberland  Producing  &  Refining 
Company  brought  a  suit  in  equity  in  the  Jackson  cir- 
cuit court,  seeking  to  set  aside  the  default  judgment  and 
to  quash  the  summons  on  the  faith  of  which  it  was 
rendered,  and  to  enjoin  Morris  and  Daniel  from  pro- 
ceeding further  under  the  execution. 

The  issues  in  the  case  having  been  formed  by  ap- 
propriate pleadings,  it  was  submitted  on  the  pleadings 
and  evidence,  and  from  a  judgment  setting  aside  the  de- 
fault judgment,  quashing  the  summons  and  enjoining  the 
collection  of  the  execution,  this  appeal  is  prosecuted  by 
Morris  and  Daniel. 

It  appears  that  in  the  suit  of  Morris  and  Daniel  a 
sununons  was  issued  to  Estill  county,  Kentucky,  direct- 
ing the  sheriff  of  that  county  to  summons  the  Cumber- 
land Producing  &  Refining  Company  to  answer  in  ten 
days  after  the  service  of  the  summons.  The  sheriff's  re- 
turn of  the  summons  shows  that  he  executed  it  *'by  de- 
livering a  true  copy  of  the  within  summons  to  E.  H. 
Foster,  one  of  the  defendants  within,  and  the  said  E.  H. 
Foster  having  charge  of  the  Cumberland  Producing  & 
Refining  works  ift  Estill  county.  This  February  12th, 
1918.'' 

It  will  be  observed  that  this  summons  commanded 
the  company  to  answer  in  ten  days  after  the  service,  and 
it  is  contended  that  this  service  was  void,  because  it  is 
provided  in  section  367a  of  the  Civil  Code  that  if  a  sum- 
mons in  an  action  is  directed  to  a  county  other  than  the 
one  in  which  the  action  is  pending,  the  defendant  shall 
be  summoned  to  answer  within  twenty  days  after  the 
service.  The  summons  was  irregular,  but  not  void,  but 
no  judgment  could  be  rendered  on  it  or  other  step  taken 
in  the  case  imder  or  by  virtue  of  it  until  twenty  days 
after  the  service.  L.  &  N.  R.  R.  Co.  v.  Smith,  87  Ky.  501. 
In  this  case,  however,  judgment  was  not  rendered  nor 
was  any  step  taken  until  after  the  expiration  of  twenty 
days  from  the  date  of  the  service  and,  therefore,  we  do 
not  regard  the  error  in  the  summons  as  to  the  date  when 
the  defendant  should  answer  as  material  or  prejudical. 

Passing  this,  it  is  next  contended  that  the  return  of 
the  officer  was  not  suflBcient  to  authorize  a  judgment  by 
default.  It  will  be  observed  that  the  only  party  defend- 
ant to  the  suit  was  the  Cumberland  Producing  &  Refining 
Company,  a  corporation,  and  the  summons  directed  the 
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sheriff  to  ''summons  the  Cumberland  Producing  &  Re- 
fining Company. '* 

The  sheriff,  however,  as  will  be  seen  by  his  return,  ex- 
ecuted the  summons  on  E.  H.  Foster,  who  was  described 
in  the  return  as  one  of  the  defendants  and  as  a  person 
having  charge  of  the  company's  works  in  Estill  county. 
But  so  much  of  this  return  as  stated  that  E.  H.  Foster 
was  a  defendant  may  be  treated  as  surplusage,  because 
Foster  was  not  a  defendant ;  and  so  we  will  consider  the 
sufficiency  of  the  service  as  if  the  return  showed  that  the 
summons  had  been  executed  on  *'E.  H.  Foster  having 
charge  of  the  Cumberland  Producing  &  Refining  Com- 
pany works  in  Estill  county.*' 

Thus,  looking  at  it,  we  do  not  think  this  return  was 
sufficient  to  authorize  a  judgment  by  default. 

Section  51,  of  the  Civil  Code,  provides  in  part  that, 
''In.  an  action  against  a  private  corporation  the  sum- 
mons may  be  served,  in  any  county,  upon  the  defendant's 
chief  officer,  or  agent,  who  may  be  found  in  this  state :  or 
it  may  be  served  in  the  county  wherein  an  action  is 
brought  upon  the  defendant's  chief  offiteer,  or  agent,  who 
may  be  found  therein." 

It  is  further  provided  in  subsection  33,  of  section  732, 
that:  "The  chief  officer  or  agent  of  a  corporation  which 
has  any  of  the  officers  or  agents  herein  mentioned  is: 
First,  its  president;  second,  its  vice  president;  third,  its 
secretary  or  librarian;  fourth,  its  cashier  or  treasurer; 
fifth,  its  clerk:  sixth,  its  managing  agent." 

It  will.be  observed  that  section  51  makes  provision 
for  service  of  a  summons  in  two  different  states  of  case. 
One  where  the  summons  is  served  in  the  county  wherein 
the  actiop  is  brought,  and  the  other  where  it  is  served  in 
another  county. 

Where  the  service  is  had  in  the  county  where  the  ac- 
tion is  brought,  the  summons  may  be  served  "upon  the 
defendant's  chief  officer,  or  agent,  who  may  be  found 
therein."  So  that  if  the  summons  is  served  in  the  county 
where  the  action  is  brought,  it  may  be  served  on  any  of 
the  chief  officers  or  agents  of  the  corporation  mentioned 
in  subsection  33,  of  section  732,  who  is  found  in  the 
county. 

In  other  words,  if  all  of  these  officers,  or  more  than 
one,  are  in  .the  county,  it  must  be  served  in  the  order 
named  in  this  subsection,  but  if  there  is  only  one  of  them 
in  the  county,  it  may  be  served  upon  that  one,  whether 
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he  be  the  president,  treasurer  or  managing  agent.  Serv- 
ice on  one  will  be  as  sufficient  as  service  on  any  other  if 
the  one  on  whom  service  is  had  is  the  only  one  of  the 
chief  officers  in  the  county. 

If,  however,  the  service  is  in  another  county  in  the 
state,  and  there  is  in  the  state,  but  in  a  county  other  than 
the  one  in  which  the  action  is  pending,  more  than  one  of 
the  chief  officers  of  the  corporation,  the  service  must  be 
on  the  highest  chief  officer  found  in  the  state.  When  the 
service  is  out  of  the  county  in  which  the  action  is  pend- 
ing, the  same  order  of  precedence  must  be  observed  in 
the  service  of  summons  as  is  required  in  the  service  in 
the  county  in  which  the  action  is  pending. 

For  example,  if  a  suit  is  brought  against  a  corpora- 
tion in  Jackson  county,  and,  at  the  time  the  summons  is 
executed,  the  president  of  the  corporation  is  in  Clark 
county,  its  vice  president  in  Harlan  county  and  its  man- 
aging agent  in  Estill  county,  the  service  must  be  on  the 
president.  If,  however,  it  had  no  chief  officer  in  the  state, 
except  a  managing  agent,  then  service  on  him  would  be 
sufficient. 

It  appears  from  the  record,  without  dispute,  that  this 
corporation  at  the  time  the  suit  was  brought  and  the 
summons  served  had  its  chief  office  in  Lexington,  Ken- 
tucky. That  its  president  resided  in  Clark  county,  and 
that  Foeter,  who  was  described  in  the  officer's  return  as 
a  person  having Xiharge  of  the  company's  works  in  Estill 
county,  was  in  fact  its  secretary  and  treasurer.  It  does 
not  appear  that  the  company  had  any  other  chief  officers 
in  the  state  at  that  time.  Therefore,  the  summons  in  this 
case  should  have  been  executed  on  the  president  of  the 
corporation,  and  it  follows  from  this  that  the  service 
on  Foster,  although  he  was  in  fact  secretary  and  treas- 
urer, was  not  sufficient  to  authorize  a  judgment  by  de- 
fault. 

Counsel  for  Morris  and  Daniel  rely  on  the  case  of 
Cumberland  Company  v.  Lewis,  32  Ky.  L.  R.  1300,  as 
authority  for  tlie  sufficiency  of  the  service  on  Foster,  but 
we  do  not  think  that  case  sustains  the  contention  of  coun- 
sel. There  the  suit  was  brought  in  Harlan  county  and 
the  summons  was  executed  as  shown  by  the  return  in 
that  county  on  **J.  H.  Middleton,  chief  agent  of  said 
company,  found  in  said  county  of  Harlan,  there  being 
no  other  officer  or  agent  .of  said  company  found  in  said 
county.'' 
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On  a  motion  made  to  vacate  a  judgment  that  was 
rendered  by  default  on  this  return,  it  appeared  that 
Middleton  was  the  ''managing  agenf  of  the  corporation 
in  Harlan  county  and  its  chief  officer  in  the  county  at  the 
time  the  summons  was  served.  Therefore,  under  the 
very  language  of  section  51,  summons  on  Middleton  was 
sufficient,  no  matter  how  many  superior  chief  officeo's  the 
corporation  may  have  had  at  the  time  in  other  counties 
in  the  state. 

But  aside  from  what  has  been  said  as  to  the  neces- 
sity for  service  upon  the  chief  officer  the  return  in  the 
case  we.  have  was  not  sufficient  to  authorize  a  judgment 
by  default,  because  it  did  not  describe  the  person  on 
whom  the  summons  was  served  as  one  of  the  chief  officers 
named  in  subsection  33  of  section  732.  When  a  summons 
is  served  on  a  person,  who  is  the  chief  officer  or  agent  of 
the  corporation,  the  return  of  the  officer  should  state  the 
position  he  holds  so  that  the  court  may  be  advised  by  the 
return  whether  the  person  was  a  chief  officer  or  agent 
within  the  Code  provision  describing  such  officers. 

We  iad  a  question  like  this  in  Youngstown  Bridge 
Company  v.  White's  Admr.,  105  Ky.  273.  In  that  case 
the  return  on  the  summons  against  the  Youngstown 
Bridge  Company,  which  was  a  corporation,  recited  that 
it  was  executed  by  ''delivering  a  true  copy  of  the  within 
to Smith,  who  was  the  chief  agent  of  the  Youngs- 
town Bridge  Company,  in  the  county  of  Daviess,  state 
of  Kentucky.**  On  this  return,  there  was  a  judgment 
by  default. 

In  holding  that  the  return  was  not  sufficient,  the  court 
said:  "It  does  not  show  what  office  he  held  in  the  com- 
pany to  constitute  him  its  chief  agent  in  Daviess  county; 
nor  does  it  show  that  he  held  any  of  the  positions  which, 
in  subsection  33  of  section  732  of  the  Code,  are  enumer- 
ated as  offices,  the  holding  of  one  of  which  might  con- 
stitute him  the  company's  chief  agent,  through  whom 
service  might  be  made  upon  it.  The  statement  in  the 
sheriff's  return  that  he  was  the  chief  agent  of  the  com- 
vpany  in  that  county  seems  to  us  to  be  the  statement  of  a 
legal  conclusion  of  the  officer.  The  court  can  obtain  jur- 
isdiction of  a  corporation  only  by  service  of  process  on 
some  one  of  the  officers  named  in  subsection  33  of  section 
732  of  the  Code ;  and  in  order  to  give  the  court  such  jur- 
isdiction, the  return  must,  at  least,  show  that  the  copy 
was  delivered  to  a  person  who  held  one  of  those  named 
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offices.  Whether,  if  the  officer  through  whom  service  is 
made  be  of  a  grade  inferior  to  that  of  president,  the  re- 
turn must  also  show  that  his  superiors  in  office  were  not 
to  be  found  in  the  county,  is  a  question  not  necessary  to 
be  decided.  The  summons,  according  to  the  Code,  is  to 
be  served  upon  the  president,  if  to  be  found  in  the  county; 
if  not,  then  upon  the  vice  president,  if  he  can  be  found 
therein;  and  so  on.  And  it  is  essential  that  the  return 
show  to  what  officer  the  copy  was  delivered,  for  the  ques- 
•  tion  whether  he  is  the  chief  officer  depends  upon  his  being 
one  of  the  officers  named  in  subsection  33  of  section  732. 
From  the  return  under  consideration,  which  is  a  state- 
ment of  the  deputy  sheriff's  conclusion  merely,  the  court 
can  not  determine  whether  the  sunamons  was  served  in 
accordance  with  the  law.'' 

If,  however,  the  officer's  return  is  defective  in  form 
or  contains  a  misdescription  of  the  official  connection 
with  the  company  of  the  person  summoned,  the  return 
may  be  corrected  to  conform  to  the  true  facts,  as  was 
done  in  the  Cumberland  Company  case,  supra.  In  that 
case,  although  the  return  showed  the  service  of  the  sum- 
mons on  J.  H.  Middleton,  chief  agent,  when  it  was  de- 
veloped that  he  was  in  fact  the  ** managing  agent,"  the 
sheriff  was  permitted  to  amend  his  return  to  show  the 
fact.  Anil  so  in  this  case,  the  sheriff  might  at  any  time, 
before  the  judgment  was  rendered,  or  on  a  motion  to 
quash  the  service,  or  in  the  suit  brought  to  vacate  the 
judgment,  have  been  permitted  to  correct  his  return  so 
that  it  might  show  the  true  facts  as  to  the  connection 
Foster  had  with  the  company. 

In  this  case,  however,  if  the  sheriff  had  returned  the 
summons,  as  executed,  upon  Foster  as  secretary  and 
treasurer  of  the  company,  or  if  he  had  been  permitted  to 
amend  his  return  to  show  that  Foster  was  the  secretary 
and  treasurer,  the  amended  return  would  not  have  added 
anything  to  the  sufficiency  of  the  service,  because,  as  we 
have  said,  service  on  the  secretary  and  treasurer  would 
not  have  been  sufficient,  as  the  president  of  the  company 
was  at  that  time  in  the  state. 

It  is  l^ely,  although  it  does  not  appear  in  the  record, 
that  the  company  had  in  the  state  an  authorized  agent 
upon  whom  process  might  be  served,  as  provided  in  sec- 
tion 571,  of  the  Kentucky  Statutes,  and  if  it  did  service 
on  this  agent  would  have  been  sufficient  no  matter  how 
many  chief  officers  the  corporation  may  have  had  in  the 
state,  or  in  what  county  they  could  be  found. 
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One  purpose  in  the  adoption  of  this  section  was  to 
prevent  the  uncertainty  and  confusion  in  the  service  of 
process  that  is  exemplified  in  this  case,  and  the  safe 
practice  in  suits  against  corporations  where  a  chief  oflS- 
cer  cannot  certainly  be  found  in  the  county  where  the 
action  is  pending  is  to  have  the  process  served  on  the  au- 
thorized service  a^ent  provided  for  in  the  statute. 

The  conclusion  we  have  come  to  renders  it  unneces- 
sary to  notice  other  questions  raised  by  counsel,  and, 
therefore,  the  judgment  of  the  lower  court  is  affirmed. 


King  V.  City  of  Owensboro. 

(Decided  February  10,  1920.) 

Appeal  from  Daviess  Circuit  Court. 

1.  Airpeal  and  Error— Criminal  Law — Eyldence — ^AdmiBslbilityr- 
Necessity  of  Objection. — On  a  prosecution  for  the  sale  of  intox- 
icatinK  liquor  without  a  license,  the  alleged  error  of  the  trial 
court,  in  permitting  only  a  partial  copy  of  the  license  ordinance 
to  be  introduced  in  evidence,  was  not  ayailable  on  appeal,  where 
the  introduction  of  the  ordinance  was  not  objected  to  on  that 
ground. 

2.  Appeal  and  (Error— Criminal  Law — ^Intoxicating  Liquors— €ale 
Without  License—Instruction — ^Error. — On  a  prosecution  for  the 
sale  of  intoxicating  liquor  without  a  license,  an  instruction  au- 
thorizing conviction,  if  the  Jury  believed  from  the  evidence,  to 
the  exclusion  of  a  reasonable  doubt,  that  defendant,  without  a 
license  so  to  do,  "either  by  herself,  or  by  or  through  any  person 
connected  with  her,  sold  any  beer  to  the  witness,  John  Walt" 
though  not  technically  correct^  was  not  error,  in  view  of  the 
uncontradicted  evidence  that  defendant  herself  sold  beer  to  the 
prosecuting  witness. 

Z.  Husband  and  Wife— LiabiUty  of  a  Wife  for  Crime — ^Presumption 
of  Coercion — ^Effect  of  Statute. — In  view  of  the  statute  emancipat- 
ing a  married  woman  from  the  disability  of  coverture,  there  is 
no  longer  a  presumption  that  a  married  woman  who  commits  cer- 
tain crimes  conjointly  with  her  husband,  or  in  his  presence,  acts 
under  his  coercion. 

FLOYD  J.  LASWESLL  and  W.  T.  ELLIS  for  appellant. 

T.  W.  JETT  for  appellee. 

Opinion  of  the  Coubt  by  William  Rogers  Clay, 
Commissioner — ^AflSrming. 
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Edith  King,  a  married  woman,  was  fined  $30.00  by  the 
police  cou'Ft  of  Owensboro  for  selling  intoxicating  liquor 
without  a  license.  On  appeal  to  the  Daviess  circuit  court 
she  was  again  found  guilty  and  her  punishment  fixed  at 
a  fine  of  $100.00  and  costs.    She  appeals.    . 

It  is  first  insisted  that  the  court  erred  in  permitting 
the  city  to  prove  the  license  ordinance  by  filing  a  certified 
copy  of  only  parts  thereof.  The  copy  introduced  in  evi- 
dence was  certified  by  the  city  clerk  as  a  true  and  correct 
copy.  The  record  before  us  shows  only  those  parts  of 
the  ordinance  relating  to  liquor  license.  If,  as  a  matter 
of  fact,  the  certified  copy  of  the  ordinance  was  not  com- 
plete, the  defendant  should  have  objected  to  its  intro- 
duction on  that  ground,  but  not  having  done  so,  she  can- 
not avail  herself  of  the  error  of  the  trial  court,  if  any,  in 
permitting  only  a  partial  copy  of  the  ordinance  to  be 
introduced  in  evidence. 

It  is  next  insisted  that  the  court  erred  in  authorizing 
the  jury  to  find  the  defendant  guilty  if  they  believed  from 
the  evidence,  to  the  exclusion  of  a  reasonable  doubt,  that 
she,  without  license  so  to  do,  *' either  by  herself,  or  by  or 
through  any  person  connected  with  her,  sold  any  beer 
to  the  witness,  John  Walt.''  It  appears  that  defendant 
and  her  husband  lived  at  112  Madison  street,  and  that  . 
the  defendant  conducted  a  disorderly  house  at  120  Madi- 
son street,  the  adjoining  residence.  The  beer  was  stored 
in  an  outhouse*  The  husband  carried  the  key.  He  di- 
rected the  negro  to  deliver  the  beer  to  120  Madison 
street.  There  was  evidence  to  the  effect  that  the  de- 
fendant herself  sold  beer  to  John  Walt,  and  this  evidence 
is  uncontradicted.  There  was  also  certain  evidence  that 
the  inmates  of  the  house  sold  intoxicating  liquors  and 
turned  over  the  proceeds  to  the  defendant.  While  the 
use  of  the  words,  **or  by  or  through  any  person  connect- 
ed with  her,*'  was  not  techincally  correct,  we  are  not 
disposed  to  hold  that  the  error  was  prejudicial,  in  view 
of  the  fact  that  the  evidence  that  defendant  herself  sold 
beer  to  the  witness,  Walt,  was  uncontradicted. 

Another  ground  urged  for  reversal  is.  that  the  court 
erred  in  not  giving  the  jury  the  whole  law  of  the  case,  it 
being  insisted  that  the  jury  should  have  been  told  in  sub- 
stance that  if  they  believed  from  the  evidence  that  the 
defendant  acted  jointly  with  her  husband  in  selling  the 
liquor,  or  sold  the  liquor  in  his  presence,  the  law 
presumed    that    she    acted    in    obedience    to    his  com- 
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mand  and  under  his  coercion,  and  they  should 
find  her  not  guilty,  unless  they  believed  from 
the  evidence  that  she  acted  of  her  free  will  and  volition. 
It  may  be  conceded  that,  even  at  the  time  of  Blackstone, 
it  had  been  the  rule  of  the  conmaon  law  for  a  thousand 
years  that  where  a  crime,  with  some  exceptions,  was 
committed  "by  a  married  woman,  conjointly  with,  or  in 
the  presence  of,  her  husband,  prima  facie  she  was  not 
criminally  liable,  as  it  was  presumed  that  she  acted  in 
obedience  to  his  commands  or  under  his  coercion.  13  B. 
C.  L.  p.  1238.  It  may  also  be  conceded  that  the  rule  has 
been  applied  to  all  classes  of  misdemeanors,  and  even 
within  recent  years  to  the  illegal  sale  of  intoxicating 
liquors.  Mulvey  v.  State,  43  Ala.  316,  94  Am.  Dec.  684; 
State  V.  Qeaves,  59  Me.  298,  8  Am.  Rep.  422,  4  Bl.  Com. 
28.  While  it  is  said  that  the  reason  for  the  rule  is  not 
quite  clear,  it  is  evident  that  it  must  have  had  its  founda- 
tion in  the  peculiar  relation  which  existed  between  hus- 
band and  wife  in  the  earlier  days.  At  common  law  the 
husband  had  almost  absolute  control  over  the  person  of 
his  wife ;  she  was  in  a  condition  of  complete  dependence ; 
could  not  contract  in  her  own  name;  was  bound  to  obey; 
she  had  no  will  and  her  legal  existence  was  merged  into 
that  of  her  hufeband  so  that  they  were  termed  and  re- 
garded as  ODe  in  law,  *Hhe  husband  being  that  one.'' 
13  R.  C.  L.  p.  983;  Elliot  v.  Waring,  5  T.  B.  Hon.  338, 
37  Am.  Dec.  69;  MacKinley  v.  McGregor,  3  Whart 
(Penn.)  369,  31  Am.  Dec.  552.  But  these  conditions  have 
changed.  Even  at  an  early  day  courts  of  equity  disre- 
garded the  fiction  that  husband  and  wife  were  one,  and 
treated  them  as  separate  and  distinct  persons  where  it 
was  necessary  to  protect  the  rights  of  the  wife.  Elliot 
V.  Waring,  supra;  Winebrinner  v.  Weisiger,  3  T.  B.  Mon. 
32.  Indeed,  the  early  rule  that  the  husband  might  chas- 
tise his  wife  in  moderation  was  never  recognized  or  en- 
forced in  this  state.  Richardson  v.  Lawhon,  4  Ky.  L.  R. 
998.  By  the  act  of  March  15, 1894,  now  sections  2127  and 
2128,  Kentucky  Statutes,  the  rights  and  liabilities  of 
husband,  and  wife  are  materially  changed.  Under  that 
act,  the  husband  has  no  estate  or  interest  in  his  wife's 
property,  but  the  wife  holds  and  owns  all  of  her  estate 
to  her  separate  and  exclusive  use,  and  free  from  the 
debts,  liabilities  or  control  of  her  husband.  By  virtue  of 
that  act  the  wife  may  make  contracts,  sue  and  be  sued, 
collect  her  rents,  and  may  sell  and  dispose  of  her  per- 
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sonal  property.  In  the  case  of  Lane  v.  Bryant,  100  Ky. 
138,  37  S.  W.  584,  36  L.  R.  A.  709,  this  court  declined 
to  f.oUow  the  common  law  rule  that  a  husband  was  liable 
for  slanderous  words  spoken  by  his  wife,  on  the  ground 
that  the  rule  had  been  changed  by  the  above  statute,  the 
court  saying:  *'The  rule  is  a  harsh  one  at  best,  and,  with 
the  progress  of  civilization  and  the  changes  by  a  wise 
modem  legislature  of  the  relations  between  husband  and 
wife  as  to  the  right  of  property  and  personal  control  by 
the  husband,  it  would  seem  absurd,  in  this  enlightened 
age,  to  regard  the  wife  as  a  mere  machine,  made  *to  labor 
and  to  talk  as  the  husband  directs.,  and  to  make  him  liable 
on  that  ground  for  her  torts,  when  not  conmiitted  by  his 
direction  or  procurement/'  After  calling  attention  to 
the  provisions  of  the  act  of  March  15,  1894,  the  court 
added :  *' While  it  may  be  and  is  the  marital  duty  of  both 
to  aid  each  other  in  the  support  and  maintenance  of  eacti 
and  of  their  children,  the  control  and  use  of  the  wife's 
property  by  her  is  independent  of  the  husband,  nor  sub- 
ject to  his  control,  and  the  familiar  doctrine  that  the 
legal  existence  of  the  wife  is  merged  in  that  of  the  hus- 
band no  longer  exists;  and  as  on  this  rule  is  based  the 
common  law  liability  of  the  husband  for  the  wife's  torts, 
and  even  for  her  debts  contracted  before  her  marriage, 
the  reason  for  enforcing  this  doctrine  is  gone,  and  past 
adjudications  on  the  subject  will  not  be  followed.  The 
unity  of  person  has  been  destroyed,  and  to  say  that  it 
still  exists  with  the  constant  legislation  of  this  state  en- 
deavoring to  secure  the  wife  in  her  person  and  property, 
and  at  last  by  the  act  of  March,  1894,  making  the  wife 
equal  of  the  husband  in  the  control  and  use  of  property, 
would  be  opposed  to  the  plain  legislative  intent,  and  re- 
sult in  enforcing  a  doctrine  that  has  neither  wisdom  nor 
justice  in  it."  In  the  more  recent  case  of  Turner  v. 
Heavrin,  182  Ky.  65,  206  S.  W.  23,  the  court,  while  recog- 
nizing the  conmion  law  rule  that  a  wife  could  not  sue  for 
criminal  conversation  with  her  husband,  held  that  the 
rule  had  been  changed  by  the  act  of  1894,  and  that  a  wife 
now  had  the  right  to  bring  such  an  action. 

It  will  thus  be  seen  that  the  one  person  idea  of  the 
marriage  relation,  as  expounded  by  the  common  law  au- 
thorities, can  no  longer  be  made  the  touchstone  of  a  mar- 
ried woman's  rights  or  capacities.  Nagle  v.  Tieperman, 
74  Kan.  32,  85  Pac.  941,  88  Pac.  969,  10  Ann.  Cas.  977,  9 
L.  R.  A.  (N.  S.)  674.   Being  secuire  in  her  person  and 
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property,  aad  her  separate  identity  having  been  estab- 
lished, it  is  cle^r  that  the  means,  through  which  a  hus^ 
band  exercised  control  and  dominion  over  the  person  and 
property  of  his  wife,  no  longer  exist.  Having  sought  and 
obtained  these  new  rights  and  privileges,  which  have 
placed  her  upon  a  plane  of  equality  with  her  husband,  she 
must  accept  the  corresponding  obligations  and  responsi- 
bilities which  those  rights  and  privileges  entail,  and  can 
no  longer  take  shelter  under  the  supposed  dominion  of 
her  husband.  This  is  the  view  taken  by  the  Supreme 
Court  of  Tennessee  in  the  case  of  Morton  v.  State,  — 
Tenn.  — ,  209  S.  W.  644,  4  A.  L.  R.  264,  where  it  was  held 
that  the  supposed  duress  of  a  woman  by  reason  df  mar- 
riage, which  relieves  her  of  liability  for  crimes  committed 
in  the  presence  of  her  husband,  depends  upon  her  dis- 
ability by  virtue  of  the  marriage,  and  is  destroyed  by 
statutes  emandpating  her  from  such  disability.  We 
therefore  conclude  that  there  is  no  longer  a  presumption 
that  a  married  woman,  who  commits  a  crime  conjointly 
with,  or  in  the  presence  of,  her  husband,  acts  undej"  his 
coercion.  It  follows  that  the  court's  failure  to  instruct 
the  jury  to  that  effect  was  not  error. 
Judgment  affirmed. 


Gault  ▼•  Carpenter. 

(Decided  February  10,  1920.) 
Appeal  from  Mason  Circuit  Court. 

Frauds,  Statute  of—Contract  Not  To  Be  Performed  Within  a 
Year. — ^A  contract  for  the  leasing  of  real  estate  for  a  term  of  one 
year  from  a  future  date»  is  a  contract  not  to  b«  performed  within 
one  year,  and  is  within  the  statute  of  frauds  and  not  binding  unless 
in  writing  signed  by  the  party  to  be  charged. 
Landlord  and  Tenant — Notice  to  Vacate  Premises. — ^Where  a  ten- 
ant leases  land  for  a  year  to  terminate  on  a  fixed  date  at  the 
end  of  the  year,  notice  to  him  from  the  landlord  to  vacate  the 
land  at  the  end  of  the  year,  is  unnecessary. 

Frauds,  Statute  of— Contract  Not  To  Be  Performed  Within  a 
Tear. — ^Part  performance  of  a  verbal  contract  for  a  lease  of  land 
for  a  term  longer  than  one  year,  will  not  take  the  contract  out 
of  the  statute  of  frauds;  and  Jones  v.  Comlth..  104  S.  W.  782 
(not  elsewhere  reported)  in  so  far  as  it  seems  to  hold  that  part 
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performance  of  such  a  contract  by  the  lessee  will  estop  the  lessor 
to  repudiate  it»  Is  oyerruled. 

J.  M.  COLUNS  and  FRANK  P.  O'DONNBLL  for  appellant. 

A.  D.  COLE  and  W.  A.  BYRON  for  appellee. 

Opinion  op  the  Court  by  Judge  Settle — ^Reversing. 

The  proceedings  resulting  in  this  appeal  began  with 
a  writ  of  forcible  detainer  issued,  at  appellant's  instance, 
against  appellee,  March  11,  1919,  by  the  Mason  county 
court,  to  compel  the  surrender  to  the  former  by  the  lai- 
ter  of  the  possession  of  a  farm  in  Mason  county  owned  by 
her,  his  alleged,  illegal  detention  of  which  was  charged  in 
the  warrant.  The  inquisition  in  the  county  court  re- 
sulted in  a  verdict  and  judgment  finding  the  appellee 
not  guilty  of  the  forcible  detainer  charg^.  Thereupon, 
appellant  filed  a  traverse  in  the  Mason  circuit  court,  the 
trial  of  which  resulted  in  a  like  verdict  and  judgment ; 
from  which  she  prosecutes  this  appeal. 

It  appears  from  the  bill  of  evidence  found  in  the 
record  that  appellee  under  a  parol  lease  from  the  ap- 
pellant occupied  and  cultivated  the  farm  in  question  for 
a  year  beginning  March  1,  1918,  and  ending  March  1, 
1919.  The  matter  in  controversy  between  them  here  is 
as  to  his  alleged  right  to  continue  in  possession  of  and 
cultivate  the  farm  for  another  and  second  year,  which 
began  March  1, 1919,  and  will  end  March  1, 1920 ;  it  being 
appellee's  contention  that  he  acquired  such  right  by 
virtue  of  a  parol  contract  to  that  effect  made  by  him  with 
appellant  in  the  summer  or  fall  of  1918.  On  the  other 
hand  it  is  the  contention  of  appellant  that  no  such  con- 
tract was  made ;  and  that  if  the  making  thereof  as  claim- 
ed by  appellee  could  be  said  to  have  been  established  by 
the  evidence,  as  it  provided  for  the  leasing  of  the  farm 
for  a  term  exceeding  one  year  and  was  not  in  writing, 
it  was  within  the  statute  of  frauds  and  by  reason  thereof 
unenforceable. 

It  is  by  no  means  clear  from  the  appellee's  own  testi- 
mony that  the  alleged  verbal  contract  by  which  he  claims 
to  have  leased  the  farm  of  appellant  for  the  year,  be- 
ginning March  1,  1919,  and  ending  March  1,  1920,  was 
ever  completed.  It  is  true,  that  when  asked  by  his  coun- 
sel whether  such  a  contract  had  been  made  he  gave 
an  affirmative  answer.     The  answer,  however,  was  but 
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a  conclusion  elicited  by  a  leading,  and  consequently  im- 
proper, question ;  but  our  analysis  of  his  testimony  as  a 
whole  inclines  us  to  the  belief  that  while  he  was  en- 
deavoring through  negotiations,  which  began  in  July  and 
ended  in  September,  1918,  to  lease  the  farm  of  appellant 
for  another  year,  such  negotiations  went  little,  if  any, 
further  than  to  show  what  crops  appellant  desired  pro- 
duced on  the  farm,  if  rented  the  succeeding  year,  and 
what  fields  should  be  cultivated- 
Appellee's  testimony  is  likewise  so  indiefinite  regard- 
ing the  terms  of  the  alleged  contract  as  to  render  it*  well 
nigh  impossible  for  us  to  tell  what  they  were.  We  do 
not  understand  that  appellee  claims  its  terms  were  the 
same  as  those  of  the  contract  under  which  he  leased  the 
farm  the  previous  year,  and  the  terms  of  that  contract, 
except  that  the  lease  expired  March  1, 1919,  are  not  dis- 
closed by  his  testimony  nor  elswhere  in  the  record. 

Appellee's  testimony  is  positive  and  clear,  however, 
in  two  particulars :  First,  it  fixed  the  date  of  the  alleged 
contract  under  which  he  claims  a  second  year's  renting 
of  appellant's  farm  as  September  1,  1918,  or  within  a 
week  thereafter.  Second,  that  the  term  of  the  lease  was 
to  begin  March  1, 1919,  and  end  March  1, 1920.  So,  with 
these  facts  admitted  by  appellee,  we  can,  notwithstanding 
our  doubt  of  the  suffidency  of  the  evidence  to  establish 
the  alleged  contract  relied  on  by  him,  for  the  purposes 
of  the  decision  the  law  compels  of  us  in  this  case  con- 
cede that  the  contract  in  question  was  made  between 
appellant  and  appellee  as  claimed  by  the  latter.  However, 
in  fairness  to  the  appellant  it  should  be  said  that  her 
testimony  specifically  contradicts  that  of  appellee  on 
all  material  issues  of  fact  raised  on  the  trial  of  the 
traverse  in  the  circuit  court. 

If  the  appellee  early  in  September,  1918,  verbally 
contracted  with  appellant  as  claimed  to  lease  from  the 
latter  her  farm,  for  a  te^m  commencing  March  1,  1919, 
and  ending  March  1,  1920,  the  contract  was  and  is  unen- 
forceable, because  not  in  writing  as  required  by  Ken- 
tucky Statutes,  section  470,  subsections,  6-7,  known  as 
the  statute  of  frauds,  which  provides : 

''No  action  shall  be  brought  to  charge  any  person 
.  .  .6.  Upon  any  contract  for  the  sale  of  real  estate, 
or  any  lease  thereof  for  longer  term  than  one  year ;  nor, 
7.  Upon  any  agreement  which  is  not  to  be  performed 
within  one  year  from  the  making   thereof,   unless    the 
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promise,  contract,  agreement,  representation,  assurance^ 
or  ratification,  or  some  memorandmn  or  note  thereof  be 
in  writing,  and  signed  by  the  party  to  be  charged  there- 
with or  by  his  authorized  agent ;    .    .    . '  * 

In  Greenwood  v.  Strother,  91  Ky.  482,  a  verbal  con- 
tract, substantially  the  same  in  terms  as  that  here  in- 
volved, was  sought  to  be  enforced.  But  in  that  case  it 
was  held  that  a  contract  for  the  lease  of  real  estate  for 
the  term  of  one  year  from  a  future  date  is  a  contract  not 
to  be  performed  within  one  year,  and  is,  therefore,  within 
the  §tatute  of  frauds,  and  not  binding,  unless  in  writing, 
signed  by  the  party  to  be  charged.  It  was  there  con- 
.tended  by  the  appellant,  as  it  is  here  contended  by  the 
appellee,  that  in  as  much  as  the  expression  *'from  the 
time  of  making  thereof"  is  missing  from  the  end  of  the 
sixth  clause,  supra,  the  statute  was  intended  to  prohibit 
an  action  on  a  verbal  contract  to  lease  land,  the  period 
of  which  was  not  longer  than  one  year  from  tiie  com- 
mencement of  the  term,  and  not  from  the  time  of  making 
the  contract  of  lease ;  that  is,  if  the  date  of  the  contract 
to  lease  the  land  is  within  a  year  of  the  commencement 
of  the  term,  and  the  term  itself  is  no  longer  than  a  year, 
the  contract  was  valid.  In  rejecting  this  contention  the 
court  said: 

''This  construction  would  make  a  verbal  contract  of 
lease  good  for  two  years,  one  year  for  the  commencement 
of  the  term  and  an  actual  term  of  one  year;  and,  but  for 
the  inhibition  of  the  seventh  clause,  the  time  between 
the  date  of  the  agreement  and  the  commencement  of  the 
term,  might  be  any  number  of  years.  Now,  if  this  con- 
struction be  correct,  there  would  be  a  verbal  binding  con- 
tract of  lease  for  two  years.  But  the  statute  says  that 
no  verbaj  contract  of  lease  shall  be  for  a  longer  term  than 
one  year,  the  object  of  which  was  not  to  trust  human 
recollection  of  contracts  longer  than  one  year;  .  ,  . 
besides  this  court  has  time  and  again  construed  the 
seventh  clause  to  mean  that  the  time,  in  case  of  verbal 
agreements,  commenced  from  the  date  of  the  contract, 
and  not  from  the  commencement  of  its  performance ;  for 
instance,  a  verbal  contract  made  with  a  person  in  the  fall 
for  a  year's  service  commencing  the  next  January,  was 
within  said  section;  and  we  fail  to  see  any  good  reason 
why  the  same  construction  should  not  be  applied  to  the 
sixth  clause.  Indeed,  the  seventh  controls  the  sixth  in  this 
particular.  To  have  the  one  contract  good  for  two  years, 
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and  the  other  good  for  only  one  year,  would  be  drawing 
a  distinction  without  reason.'* 

In  the  more  recent  case  of  Boone  v.  Coe,  153  Ky.  233, 
adhering  to  the  doctrine  announced  in  Gkeenwood  v. 
Strother,  supra,  we  again  held  that  a  parol  lease  of  land 
for  a  year  to  commence  at  a  future  date  is  within  th« 
statute  of  frauds  and  unenforceable.  To  the  same  eflect 
is  the  case  of  Hurley  v.  Woodsides,  21  R.  1073.  It  is 
manifest  from  the  authorities,  supra,  that  the  alleged 
verbal  contract  relied  on  by  appellee,  did  not  entitle  him 
to  continue  in  possession  of  appellant's  farm  a  second 
year;  for,  as,  according  to  its  terms,  established  by  his 
own  admissions  of  fact,  it  was  not  to  be  performed 
within  a  year  from  the  date  of  the  making  thereof,  and 
was  not  in  writing,  it  was  clearly  within  the  statute  of 
frauds  and  for  that  reason  invalid  for  any  purpose. 

It  is,  however,  insisted  for  appellee  that  as  he  was 
not  given  s^x  months  written  notice  by  appellant  to  sur- 
render the  farm  at  the  expiration  of  the  year  for  which 
he  first  leased  it,  viz.:  March  1,  1919,  such  failure,  to- 
gether with  the  performance  of  certain  work  he  claims 
to  have  done  on  the  farm  preparatory  to  the  raising  of 
other  crops  thereon,  entitled  him  to  continue  in  posses- 
sion of  same  another  year;  and  the  instructions  of  the 
circuit  court  to  the  jury  seem  to  have  been  based  upon 
this  theory.  This  contention  is  wholly  untenable.  If  his 
original  lease  of  the  farm  had  been  in  writing  and  con- 
tained a  provision  giving  him  an  option  of  a  second 
year's  lease  of  it,  notification  to  appellant  on  or  before 
the  expiration  of  the  first  year's  lease  of  his  purpose  to 
avail  himself  of  such  option,  would  have  entitled  him  to 
hold  over  another  year,  without  another  written  lease. 
But  the  original  lease  was  not  in  writing  and  it  is  not 
claimed  by  appellee  that  it  contained  an  option  permit- 
ting him  to  retain  the  farm  another  year,  hence  he  can 
have  no  right  to  remain  in  possession  of  it  on  that 
ground.  If  his  first  lease  of  the  farm  was,  according  to 
its  terms,  to  end  March  1,  1919,  as  is  admitted,  notice 
to  him  to  then  surrender  possession  of  it  was  unneces- 
sary. Although  notice  to  him  to  surrender  such  posses- 
sion was  not  required,  he  admits  that  he  received  from 
appellant  in  September,  1918,  verbal  notice  and  in  No- 
vember, 1918,  written  notice  to  that  effect. '  It  is  his 
further  claim,  however,  that  as  he  had  previous  to  the 
notice  lease(J  the  farm  for  another  year  to  commence- 
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March  1,  1919,  and  end  March  1,  1920,  the  notices  could 
not  interfere  with  his  right  to  retain  the  farm  for  the 
second  term.  This  contention  ignores  the  fact  that  his 
alleged  lease  last  made  was,  like  the  first,  within  the 
statute  of  frauds  and  unenforceable,  for  wl\ich  reason  he 
acquired  no  right  to  retain  possession  of  the  farm  under 
it. 

Nor  had  appellee  a  right  to  remain  in  possession  of 
appellant's  farm  beyond  March  1,  1919,  on  the  ground 
that  his  alleged  second  contract  with  her  constituted  an 
extension  of  the  first  lease  entitling  him  to  hold  oveor 
until  March  1,  1920.  This  claim  was  attempted  to  be 
asserted  under  Kentucky  Statutes,  section  2295,  which 
provides: 

*'If,  by  contract,  a  term  or  tenancy  for  a  year  or  more 
is  to  expire  on  a  certain  day,  the  tenant  shall  abandon 
the  premises  on  that  day,  unless  by  express  contract 
he  secures  the  right  to  remain  longer.    .    .    .". 

Obviously,  we  cannot  sustain  this  contention,  because 
the  contract  under  which*  appellee  claims  the  right  to 
remain  longer  in  possession  of  the  farm  being  within  the 
statute  of  frauds  and  for  that  reason  unenforceable,  is 
not  an  ** express  contract'*  in  the  meaning  of  the  statute 
which  could  confer  upon  him  the  right  claimed.  But  if 
the  contract  here  relied  on  were  not  void  for  the  reason 
given,  as  a  contract  is  ''express"  only  when  the  agree- 
ment is  formally  stated  and  its  terms  openly  declared  in 
writing  or  orally  at  the  time  the  contract  is  entered  into, 
it  is  clear  that  the  one  in  question  does  not  measure  up 
to  the  above  standard.  13  Corpus  Juris  240;  Linn  v. 
Ross,  10  Ohio  412. 

Appellee's  claim  of  a  performance  in  part  by  him  of 
the  alleged  contract  could  not  be  relied  on  by  way  of 
estoppel  to  appellant's  prosecution  of  the  writ  of  force- 
able  detainer.  The  performance  in  part  of  the  alleged 
contract  consisted  of  the  fencing  of  a  small  grass  lot, 
some  plowing  of  little  value  in  the  fall  of  1918,  and  the 
sowing  of  a  tobacco  plant  bed  in  February,  1919,  all,  ac- 
cording to  the  weight  of  evidence,  done  by  appellee  after 
he  was  notified  by  appellant  that  he  must  surrender  the 
leased  premises  March  1,  1919.  It  is  a  well  known  rule 
that  part  performance  of  a  contract  that  is  within  the 
statute  of  frauds  will  not  take  it  out  of  the  statute.  Hallo- 
way  V.  Hampton,  4  B.  Mon.  415;  Davenport  v.  Gentry, 
9  B.  Mon.  427;  Boone  v.  Coe,  153  Ky.  233. 
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In  Jones  v.  Commonwealth,  104  S.  W.  782  (not  else- 
where reported),  relied  on  bv  appellee,  it  was  held  thai 
an  estoppel  might,  without  formally  pleading  it,  be  re- 
lied on  by  the  defendant  as  a  defense  in  a  f orceable  de- 
tainer proceeding  under  the  general  issue  made  by  his 
plea  of  not  guilty.  But,  in  further  holding  that  a  good 
estoppel  arising  out  of  the  part  performance  of  a  con- 
tract -that  was  within  the  statute  of  frauds^  could  be  re- 
lied on  as  a  defense  in  such  a  proceeding,  the  opinion 
is  out  of  harmony  with  all  other  cases  decided  by  this 
court  in  which  that  question  was  involved,  therefore  the 
opinion  in  Jones  v.  Conunonwealth,  supra,  to  the  ex- 
tent that  it  holds  such  estoppel  a  good  defense,  is  over- 
ruled. 

It  is  unnecessary  to  discuss  the  instructions  that 
were  given  the  jury  by  the  circuit  court,  as  in  our  opinion 
the  peremptory  instruction  directing  a  verdict  finding 
the  appellee  guilty  of  the  forceable  detainer  charged^ 
asked  by  appellant  at  the  conclusion  of  the  evidence, 
should  have  been  given.  For  the  reasons  indicated  the 
judgment  is  reversed  and  cause  remanded  for  a  new  trial 
and  such  further  proceedings  as  may  conform  to  this 
opinion. 


Home  Insurance  Company  of  New  York  ▼.  RolL 

(Decided  'February  13»  1920.) 

Appeal  from  Muhlenberg  Circuit  Court. 

Brldence— 'Mailing  and  Delivery  of  Mail  Matter— -Presumption. — 
Where  a  letter  is  properly  addressed  and  mailed,  with  postage 
prepaid,  there  is  a  presumption  that  it  was  received  by  the  ad« 
dressee  as  soon  as  it  would  he  transmitted  to  him  in  the  usual 
course  of  the  mail.  This  presumption  may  be  rebutted  by  evi- 
dence that  it  was  not  in  fact  received  or  not  received  in  the 
ordinary  course  of  the  mails. 

Evidence-7-Mailing  and  Delivery  of  Mail  Matter— Burden  of  Proof. 
—Where  there  is  a  denial  that  a  letter  was  received  and  the  mail- 
ing of  the  letter  is  the  only  evidence  of  its  receipt  the  party  upon 
whom  the  burden  is  cast  of  showing  that  it  was  received,  must 
fail  In  his  proof. 

Evidence— MaUing  and  Delivery  of  Mail  Matter.— The  mailing  of 
a  letter  at  Greenville,  Ky.,  on  November  8,  is  a  relevant  circum- 
stance from  which,  if  not  sulflclently  rebutted,  an  inference  is 
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fairly  deducible  that  said  letter  was  rQceived  in  Chicago  at  its 
address  on  the  following  day. 

4.  Insurance — Provision  in  Policy  As  to  Filing  of  Suit— Wai  irer. — 
A  provision  in  a  fire  policy  that  no  suit  shall  be  brought  thereon 
until  sikty  days  after  loss,  or  until  after  proofs  are  furnished  by 
the  insured,  is  waived  where  the  insurer  denies  liability  under 
the  policy  and  refuses  to  pay  the  amount  of  loss. 

6.  Insurance — ^Interest  on  Amount  of  lioss— Waiver.— Insured  is  en- 
titled to  interest  on  the  amount  payable  under  the  policy  from  the 
expiration  of  the  limit  provided  in  the  policy  for  the  furnishing 
of  proofs,  but  where  the  insurer  denies  liability  and  refuses  to 
pay  any  sum  under  the  policy  this  is  a  waiver  of  the  limitation 
and  interest  will  run  from  the  date  of  the  loss. 

OORDON  &  LAURSNT,  FRANK  M.  DRAKE  .and  TAYLOR, 
BAVSS  ft  SPARKS  for  appellant. 

W.  C.  J0N90N  and  HUBiE>RT  MEREDITH  for  appellee. 

Opinion  oi^  the  Court  by  Judge  Quin — ^Reversing. 

By  its  policy  dated  October  27, 1916,  appellant,  among 
other  things,  insured  appellee's  dwelling  and  certain 
grain  and  seed  in  the  respective  sums  of  $800.00  and 
$300.00,  issuing  what  is  known  as  a  ''Farm  Installment 
Policy**  to  cover  same.  One-fifth  of  the  premium  was 
paid  in  cash,  the  balance  payable  in  four  equal  annual  in- 
stallments, represented  by  notes,  executed  by  appellee 
and  payable  November  first  of  each  year. 

Appellee's  dwelling  and  a  certain  quantity  of  seed 
were  destroyed  by  fire  early  in  the  morning  of  Novem- 
ber 7,  1917,  and  appellant  having  declined  to  admit  lia- 
bility under  the  policy,  suit  was  filed  thereon  and  a  trial 
resulted  in  a  verdict  in  appellee's  favor  for  $1,022.50,  to 
reverse  which  judgment  this  appeal  has  been  prosecuted. 

The  policy  contains  the  foUowing  provisions:  *'  .  .  . 
and,  the  Amount  of  loss  or  damage  having  been  thus 
determined,  the  sum  for  which  this  company  is 
liable  pursuant  to  this  policy  shall  be  payable  sixty  days 
after  due  notice,  ascertainment,  estimate  and  satisfac- 
tory proofs  of  the  loss  have  been  received  by  this  com- 
pany in  accordance  with  terms  of  this  policy.  But  it 
is  expressly  agreed  that  this  company  shall  not  be  liable 
for  any  loss  or  damage  that  may  occur  to  the  property 
herein  mentioned  while  any  installment  of  the  install- 
ment note,  given  for  premium  upon  this  policy,  remains 
past  due  and  unpaid;  or  while  any  single  payment, 
promissory  note  (acknowledged  as  cash  or  otherwise), 
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given  for  the  latter  or  any  portion  of  the  preminm  re- 
mains past  due  and  unpaid.  Payments  of  notes  and  in- 
stalhnents  thereof  must  be  made  to  the  said  Home  In- 
surance Company  at  its  western  farm  department  oflSce 
in  Chicago,  Illinois,  or  to  a  person  or  persons  specially 
authorized  to  collect  the  same  for  said  company.'* 

During  the  month  of  October,  1917,  contemplating 
insurance  on  a  new  bam  then  in  process  of  erection,  in- 
sured requested  insurer's  agent  to  inspect  the  barn  to  see 
if  the  policy  could  be  so  changed  as  to  include  it.  Having, 
about  the  30th  of  October,  received  a  negative  answer  in- 
sured claims  that  on  November  1,  she  mailed  to  insurer's 
oflSce  in  Chicago  her  personal  check  in  payment  of  the 
installment  note  due  on  that  day,  accompanied  by  a  letter 
enclosing  same,  also  the  notice  received  from  the  company 
about  the  middle  of  October  calling  her  attention  to  the 
maturity  of  the  note.  These  papers  she  says  were  en- 
closed in  a  white  envelope  of  the  Green  River  Lumber  & 
Tie  Company,  properly  stamped  and  addressed  to  the 
company,  and  which  was  mailed  at  the  post  ofljce  at 
Greenville,  Ky.  November  2  insurer's  agent  met  ap- 
pellee's husband  on  the  street  and  asked  him  if  they  had 
sent  their  premium  to  the  company,  and  when  answered 
in  the  affirmative  the  agent  replied,  '*all  right." 

On  the  morning  of  the  fire  (November  7,  1917),  and 
before  noon  of  that  day,  insured  wrote  the  company  noti- 
fying it  of  the  loss.  This  letter  insured  states  was  en- 
closed in  a  blue  self  addressed  envelope,  which  had  been 
received  from  the  company.  Thereafter  she  received  a 
letter  from  the  comipany,  under  date  of  November  13, 
stating  that  on  the  12th  of  November,  they  had  received 
notice  from  their  agent  that  the  property  covered  by 
their  policy  had  been  destroyed  by  fire  November  7,  the 
company  notifying  appellee  that  at  the  date  of  the  fire 
the  installment  premium  being  overdue  and  unpaid  it  was 
not  liable  for  any  loss  or  damage,  and  thereupon  enclosed 
the  company's  check  for  the  amount  of  the  installment. 
The  company  in  said  letter  denied  any  liability  in  any 
amount  on  account  of  the  loss.  This  check  was  later  re- 
turned to  the  company. 

Various  officers  and  employes  of  the  company  testi- 
fied, in  effect,  that  the  only  communication  received  from 
the  insured  was  on  November  9,  when  they  received  the 
blue  envelope  above  referred  to  containing  the  notice  of 
the  maturity  of  the  installment  note  and  the  insured's 
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check  dated  November  1,  1917,  in  payment  thereof ;  that 
up  to  that  date  they  had  never  at  any  time  received  any 
other  letters  or  communication  from  the  insured.  The 
blue  envelope  was  filed  in  the  record  and  bears  this  post- 
mark: *' Greenville,  Ky.,  Nov.  8,  1917, 10  a.  m.,'*  and  en- 
dorsed in  the  upper  left-hand  comer  is  the  number  of 
insured's  policy,  which  it  is  admitted  was  written  there 
by  her  husband.  The  ordinary  time  for  the  carriage  of 
mail  from  Greenville,  Kentucky,  to  Chicago,  Illinois,  is 
one  day,  and  a  letter  mailed,  at  the  former  city,  before 
noon  should  reach  Chicago  before  noon  of  the  following 
day.  Having  no  knowledge  of  the  fire,  the  check,  when 
received,  was  duly  transmitted  to  the  company's  cashier, 
proper  entry  made  in  its  books  of  the  receipt  thereof;  the 
check  was  deposited  November  10,  and  according  to  the 
perforation  on  the  check,  it  was  received  and  charged  to 
insured's  account  at  her  bank  in  Greenville,  November 
12.  The  company's  agent  on  the  10th  of  November  sent 
a  notice  of  the  fire ;  this  was  received  November  12,  after 
yie  check  had  been  deposited,  and  this  was  the  first  notice 
the  company  had  of  the  loss.  The  letter  to  appellee  of 
November  13,  above  referred  to,  followed  the  Ireceipt  ot 
the  notice.  Thus  it  will  be  seen  that  the  real  issue  is  as 
to  the  enclosures  in  the  blue  envelope.  If  the  check  had 
been  mailed  November  first,  as  testified  by  insured,  it 
should  have  reached  Chicago  the  following  day.  Had 
the  blue  envelope  postmarked  November  8th,  contained 
the  notice  of  loss  as  claimed  by  appellee  it  should  have 
reached  Chicago,  November  9th,  the  day  before  the  check 
was  actually  deposited,  and  it  does  not  seem  probable, 
with  this  notice  of  the  loss,  the  company  would  have  ac- 
cepted the  check,  coming  as  it  did  nine  days  after  it  was 
due.  The  facts  of  this  case  are  almost  identical  to  those 
found  in  Continental  Ins.  Co.  v.  Hargrove,  131  Ky.  837, 
116  S.  W.  256,  wherein  the  insured  claimed  that  in  pay- 
ment of  a  premium  due  September  1,  he  mailed  a  check 
to  the  company  on  September  4,  but  the  company  did 
not  receive  it  until  the  20th,  the  day  after  the  insured  had 
received  a  notice  from  the  company  calling  his  attention 
to  the  fact  that  his  installment  note  was  due  and  unpaid. 
This  notice  was  sent  without  knowledge  on  the  part  of 
the  company  that  the  insurer's  property  had  been  de- 
stroyed by  fire  September  12th.  In  reversing  a  judg- 
ment for  plaintiff  the  court  said : 
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**The  evidence  is  so  persuasive  to  our  minds  that  the 
letter  and  checks  were  not  received  till  the  20th  that  we 
must  say  that  at  first  blush  the  verdict  seems  to  be  a  flat 
contradiction  of  the  great  preponderance  of  the  evidence. 
Not  only  the  numerical  weight — ^which  is  not  so  im- 
portant— but  the  mute  evidence  endorsed  on  the  check 
itself  in  due  and  usual  course  of  affairs  by  persons  who 
could  have  had  no  interest  in  fabricating  evidence  in 
the  case/' 

In  that  case  the  envelope  enclosing  the  remittance  was 
not  produced.  The  court  says  its  preservation  would 
have  shown  conclusively  to  the  average  mind  when  the 
letter  was  mailed  and  received.  In  the  present  case  the 
blue  envelope  was  preserved,  and  is  filed  in  the  record, 
and  there  can  be  no  dispute  as  to  the  authenticity  or  cer- 
tainty of  its  postmark.  Where  a  letter  is  properly  ad- 
dressed and  mailed,  with  postage  prepaid,  there  is  a 
presumption  that  it  was  received  by  the  addressee  as 
soon  as  it  would  be  transmitted  to  him  in  the  usual  course 
of  the  mails.  16  Cyc.  1065.  But  this  presumption  may  be 
rebutted  by  evidence  that  it  was  not,  in  fact,  received  or 
not  received  in  the  ordinary  course  of  the  mails.  Id 
1070. 

Speaking  of  the  above  text,  the  court  in  Benge,  Admr. 
V.  Eversole,  156  Ky.  131, 160  S.  W.  911,  held  where  there 
was  a  denial  that  a  letter  was  received,  and  the  mailing 
of  the  letter  is  the  only  evidence  of  service,  the  party 
upon  whom  the  burden  is  cast  of  showing  that  a  notice 
was  given  must  fail  in  his  proof.  Mrs.  Benge  having 
denied  that  she  received  a  certain  letter  from  appellee, 
which  the  latter  claims  he  sent  her,  there  was  no  service 
of  notice  as  required  by  statute  and  the  case  was  reversed 
with  instructions  to  peremptorily  instruct  the  jury  in 
her  favor,  the  court  saying: 

*'The  surety  is  required  to  show  that  the  notice  was 
served  in  person  and  whenever  the  surety  sends  the 
notice  by  mail  and  the  creditor  denies  that  he  received  it, 
the  presumption  of  delivery  ceases  and  the  surety  stands 
under  the  statute  with  the  burden  of  showing  by  other 
testimony  that  the  letter  was  received.'' 

See  also  Springfield  Fire  &  M.  Ins.  Co.  v.  Jenkins,  9 
Rep.  932;  Bloom  v.  Wanner,  25  Rep.  1647. 

In  speaking  on  this  question  the  court  in  Continental 
Ins.  Co.  V.  Hargrove,  supra,  says : 
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''The  mailing  of  a  letter,  duly  stamped  and  properly- 
addressed,  to  the  known  place  of  business  of  another  does 
not  raise  a  presumption  of  either  law  or  fact  that  it  was 
received  by  the  addressee.  Sullivan  v.  Kuykeldall,  82  Ky. 
483,  6  Ky.  L.  E.  681,  56  Am.  Eep.  901.  It  is,  however, 
a  relevant  circumstance  from  which,  if  not  sufficiently 
rebutted,  the  inference  is  fairly  deducible,  and  from 
which  the  jury  or  other  trier  of  the  fact  may  find,  that 
the  latter  was  received  by  the  addressee  in  due  course.  . 
But  the  circumstance  is  only  a  circumstance,  and  like  all 
such  evidence,  is  rebuttable."  A  second  verdict  in  favor 
of  Hargrove  was  reversed  by  this  court.  See  143  Ky. 
400, 136  S.  W.  616. 

While  the  verdict  of  the  jury  in  the  instant  case  was 
flagrantly  against  the  evidence  there  were  circumstances 
sufficient  to  justify  the  court  in  submitting  the  case  to  the 
jury  under  proper  instructions.  We  see  no  reason,  how- 
ever, to  point  out  this  evidence. 

It  is  urged  that  instruction  two  given  by  the  court 
was  erroneous,  in  that  it  allowed  interest  from  the  date 
of  the  fire  and  that  the  verdict  for  this  reason  was  ex- 
cessive. While  the  failure  to  fu^rnish  proof  of  loss  in 
the  time  stipulated  is  not  ground  for  defeating  recovery 
under  the  policy  the  furnishing  of  proofs  of  loss,  unless 
waived,  is  a  condition  precedent  to  the  maintenance  of 
an  action  to  recover  thereon.  Niagara  Fire  Ins.  Co.  v. 
Layne,  162  Ky.  665, 172  S.  W.  1090. 

If  the  insured  denies  liability  under  the  policy  and  re- 
fuses to  pay  the  amount  of  loss  claimed,  the  provision 
that  no  suit  can  be  brought  upon  the  policy  until  a  cer- 
tain time  after  the  loss  or  after  proofs  are  furnished  is 
thereby  waived  and  the  right  of  action  upon  the  policy 
accrues  immediately  upon  such  refusal.  Phoenix  Ins. 
Co.  V.  Flowers,  124  S.  W.  403,  39  Ins.  Law  Journal,  415. 

Where  a  policy  provides  that  the  loss  shall  be  paid 
sixty  days  after  the  furnishing  of  notice  and  proofs  of 
loss  the  insured  is  entitled  to  interest  from  the  expira- 
tion of  such  time,  and  this  as  a  matter  of  right,  and  not 
merely  at  the  discretion  of  the  jury.  Hardy  v.  Lanca- 
shire Life  Ins.  Co.,  166  Mass.  210,  44  N.  E.  209,  33  L.  R. 
A.  241,  55  Am.  St.  Rep.  395 ;  Home  Ins.  Co.  v.  Patterson, 
12  Rep.  941. 

By  denying  all  liability  under  the  policy  the  company 
waived  its  right  to  withhold  pajnnent  for  the  sixty  day 
period  provided  for,  and  interest  on  the  amount  recover- 
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able  will  run  from  the  date  of  the  loss.  Joyce  on  Ins., 
sec.  3458;  Cooley's  Briefs  on  Ins.,  p.  3840,  19  Cyc  972 
(note) ;  Hartford  Fire  Ins.  Co.  v.  Landfare,  etc.,  63  Neb. 
523,  116  N.  W,  286;  Nevins  v.  Rockingham  Mutual  Fire 
Ins.  Co.,  5  Foster  (N.  H.)  22;  Western  &  Atlantic  Pipe 
line  V.  Home  Ins.  Co.,  145  Penn.  346,  363,  22  Atl.  665,  27 
Am.  St.  Rep.  703,  21  Ins.  Law  Journal  24.  In  the  latter 
case  the  court  said: 

]*The  only  other  specification  that  requires  further 
notice  is  the  ninth,  in  relation  to  interest  A  suflSicient  an- 
swer to  that  is,  the  company  denied  in  toto  its  liability, 
and  was  therefore  not  entitled  to  the  benefit  of  the  pro- 
vision in  the  policy  giving  sixty  days  for  adjustment  and 
payment  of  loss.  In  Aetna  Ins.  Co.  v.  Maguire,  supra,  it 
was  held  that  such  a  clause  applies  only  where  the  insur- 
ance company  agrees  to  pay,  or  is  undecided  in  regard  to 
paying,  but  not  when  it  peremptorily  refuses  to  pay  the 
loss.  Further  notice  of  the  specifications  is  unnecessary. 
There  is  no  merit  in  either  of  them." 

If,  as  stated  in  Phoenix  Ins.  Co.  v.  Flower,  sv^pra,  the 
company  can  not  complain  that  plaintiflF  did  not  wait 
60  days  aitei  furnishing  its  proof  to  file  suit  where  the 
company  had  waived  this  provision  by  denying  liability, 
we  see  no  reason  for  making  a  distinction  in  the  computa- 
tion of  interest.  The  company  in  this  case  could  have 
required  proof  of  loss  had  it  so  desired.  When  it  waived 
this  provision  of  the  policy  the  plaintiff  was  privileged 
to  bring  her  suit.  This  being  true,  there  is  no  reason  why 
the  interest  should  not  run  from  the  time  of  the  loss; 
we  find  no  decision  holding  to  the  contrary. 

When  one  of  the  company's  agents  was  told  by  in- 
sured's husband  the  premium  had  been  paid  he  said  it 
was  all  right,  and  it  is  claimed  the  insurer  thereby  waived 
the  forfeiture  clause  in  the  policy.  We  fail  to  find  any 
element  of  waiver  in  this  statement,  it  would  seem  to  be 
proof  of  a  contrary  purpose.  The  agent  evidently  meant 
exactly  what  he  said,  to-wit :  it  was  all  right  to  have  paid 
it.  We  do  not  see  how  the  parties  can  interpret  the 
agent's  reply  as  a  waiver  of  the  policy  provision. 

Upon  the  return  of  the  case  in  lieu  of  instruction  one 
the  court  will  give  the  following: 

"The  court  instructs  the  jury  that  if  you  believe  from 
the  evidence  that  plaintiff's  check  issued  in  payment  of 
the  premium  note  due  November  1,  1917,  was  received 
by  the  defendant  at  its  office  in  Chicago,  Illinois,  before 
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the  destruction  of  her  property  by  fire  on  November  7, 
1917,  you  will  find  for  the  plaintiff;  unless  you  so  believe 
you  will  find  for  the  defendant*' 

We  find  no  error  in  instruction  No.  2. . 

For  the  reasons  given  the  judgment  of  the  lower  court 
is  reversed  for  further  proceedings  not  inconsistent 
herewith. 


Cindimati,  New  Orleans  &  T^cas  Pacific  Ry.  Company 

▼•  Heath. 

(Decided  Febmary  13,  1920.) 

Appeal  from  Pulaski  Circuit  Court. 

1.  Master  and .  Servant— Appliances— OOaty  of  Master  to  Famisli. — 
'The  duty  of  the  master  is  one  of  ordinary  care.  A  master  la  not 
required  to  furnish  the  serrant  absolutely  safe  appliances  with 
which  to  work,  the  full  measure  of  his  duty  being  discharged  when 
he  exercises  ordinary  care  to  furnish  appUances  which  are  rea- 
Bonalbly  safe. 

2.  Master  and  Servant — ^Defective  Appliances — ^Proximate  Cause — 
Burden  of  Proof. — ^The  burden  is  on  the  servant  to  show  that  tne 
ofTending  Instrumentality  was  defective,  that  the  defective  con- 
dition was  the  proximate  cause  of  the  injury;  that  the  employer 
had  knowledge  or  by  the  exercise  of  ordinary  care  might  have 
had  knowledge  of  the  peril  to  which  the  servant  was  subjected. 

3.  Master  and  Servant— Injury— Result  of  Master's  Neglect.— To  au. 
thorize  a  recovery  in  behalf  of  the  servant  he  must  show  that  his 
injury  was  caused  by  some  neglect  of  the  master,  or  some  other 
servant  of  the  master  which  is  imputed  to  him.  It  is  not  sufTicient 
to  show  merely  that  plaintifT  sustained  the  injury  while  in  the 
master's  service. 

4.  Master  and  Servant— Negligence.— Where  circumstances  attend- 
*     ing  an  injury  show  nothing  as  to  the  real  cause,  but  leave  it  to 

conjecture  whether  it  was  the  master's  negligence,  the  fault  of 
the  injured  servant  or  an  unaccountable  accident  there  is  a  failure 
of  oroot 

WM.  &  B.  la.  WADDUm,  EDWARD  COLiSTON  and  JOHN  GALVIN 
for  appellant 

W.  M.  CATRON  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Quin — Reversing. 

In  this  action  appellee,  as  plaintiff,  alleged  that  on 
December  8,  1917,  he  was  employed  by  the  defendant  in 
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its  shops  at  Ferguson,  as  a  pipe  fitter  helper  and  at  about 
the  close  of  his  day's  work  he  was  instructed  by  his  boss 
to  go.  to  one  of  the  drop  pits  in  the  shops  and  couple  pipes 
to  the  pumps  of  an  engine  located  in  a  house  some  75 
yards  from  his  usual  place  of  work.  He  worked  on  the 
engine  for  approximately  two  hours  and  while  attempt- 
ing to  walk  on  two  boards  that  had  been  placed  across 
the  pit  alongside  the  eiigine,  he  idleges  that  one  of  the 
boards  tilted  and  precipitated  him  some  ten  or  twelve 
feet  to  the  bottom  of  the  pit,  and  he  sustained  injuries 
for  which  he  sought  damages.  A  jury  found  in  his  favor 
for  $500.00. 

It  is  daimed  the  light  was  insufficient;  thisre  was  a 
light  on  the  side  of  the  engine  where  he  had  performed 
the  major  part  of  his  work,  but  on  the  opposite  side  it 
was  darker,  though  he  admits  he  could  see  the  boards. 
The  boards  were  from  twelve  to  sixteen  feet  in  length, 
ten  inches  wide  and  two  incJies  thick.  The  entire  pit  was 
not  covered,  but  the  two  boards  had  evidently  been  placed 
alongside  the  engine  for  the  purpose  of  use  by  employes 
working  on  the  engine.  There  is  no  allegation  that 
the  boards  were  warped  or  in  any  wise  defective.  Plain- 
tiff testified  he  did  not  know  what  caused  the  boards  to 
turn,  that  lately  he  had  not  been  doing  the  character  of 
work  at  which  he  was  employed  at  the  time  of  the  acci- 
dent, though  he  understood  the  work;  he  could  see  the 
boards ;  they  were  placed  close  to  the  engine  and  he  knew 
there  were  two  boards;  he  does  not  know  how  or  what 
caused  the  boards  to  turn,  and  when  asked  whether  he 
put  his  foot  on  the  outer  end  of  the  plank  he  said  **not 
that  I  know  of,'*  that  **it  creeled  with  him  and  threw  him 
off.''  To  the  question,  '*This  plank  was  lying  on  each  side 
of  the  pit  and  went  on  across  and  it  was  concrete, 
smooth?"  he  answered,  *'I  could  not  say  whether  there 
was  anything 4inder  it  or  not."  He  did  not  know  who 
put  the  planks  there.  No  evidence  was  introduced  by  de- 
fendant, Who  relied  upon  its  motion  made  at  the  conclu- 
sion of  plaintiff's  evidence  for  a  directed  verdict. 

The  duty  of  the  master  in  a  case  of  this  kind  is  one  of 
ordinary  care.  A  master  is  not  required  to  furnish  the 
servant  absolutely  safe  appliances  with  which  to  work. 
The  full  measure  of  his  duty  is  discharged  when  he  ex- 
ercises ordinary  care  to  furnish  appliances  which  are 
reasonably  safe.  The  mere  fact  that  a  piece  of  ma- 
chinery breaks  is  not  of  itself*  sufficient  to  make  out  a 
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prima  facie  case  of  negligence,  and  in  an  action  by  a 
servant  seeking  damages  growing  out  of  defective  ap- 
pliances it  must  appear  that  the  master  knew  of  the  de- 
fective condition  of  the  machinery  or  could  have  known 
of  it  by  the  exercise  of  ordinary  care.  It  is  generally 
held  in  cases  of  master  and  servant  that  the  inference  of 
negligence  is  deducible  not  from  the  mere  happening  of 
the  accident,  but  from  the  attendant  circumstances. 

Lile  V.  Louisville  Eailway  Company,  161  Ky.  347, 170 
S.  W.  936. 

A  like  degree  of  care  must  be  exercised  by  the  master 
in  furnishing  the  servant  a  reasonably  safe  place  in 
which  to  work  and  materials  to  work  with.  Ligons, 
Admr.  v.  Evansville  Railway  Co.,  165  Ky.  202, 176  S.  W. 
968. 

In  speaking  of  the  burden  of  proof  in  cases  of  this 
kind  we  find  the  rule  thus  stated  in  18  B.  C.  L.  630: 

*'The  general  rules  of  evidence  respecting  the  burden 
of  proof  and  the  burden  of  proceeding  are,  needless  to 
say,  the  same  in  actions  for  injuries  to  employees  as  in 
other  judicial  proceedings.  Fundamentally  the  plaintiff 
has  cast  upon  him  the  duty  of  establishing  every  element 
of  the  case  necessary  to  a  recovery.  He  must  prove  the 
existence  of  the  relationship  of  employer  and  employee 
at  the  time  of  the  injury;  and  he  must  support  the  burden 
of  proving  that  the  employer  was  negligent.  He  is  under 
the  obligation  of  showing  that  the  offending  instru- 
mentality was  defective,  th«^t  the  defect  was  the  proxi- 
mate cause  of  his  being  injured,  and  that  the  employe^ 
had  knowledge  or  by  the  exercise  of  ordinary  care  might 
have  had  knowledge  of  the  peril  to  which  he  was  sub- 
jected.*' 

It  was  held  in  Harper  v.  I.  C.  E.  E.  Co.,  115  S.  W.  198, 
the  master  is  not  an  insurer,  that  every  employe  in  every 
business  must  assume  some  risks  and  dangers  that  are 
incident  to  it,  or  that  may  happen  even  with  the  utmost 
care  on  the  part  of  the  employer  to  prevent  or  guard 
against  them,  and  liability  ought  not  to  be  fastened  on 
the  master  for  every  injury  that  his  servant  may  receive. 

And  as  said  in  Wiltson  v.  Chess  &  Wymond  Co.,  117 
Ky.  567,  78S.  W.  453: 

**If  the  work  is  in  and  of  itself  dangerous,  the  master 
does  not  insure  against  such  danger.  On  the  contrary, 
there  is  nothing  better  settled  than  that  the  servant  as- 
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sumes  the  ordinary  risks  and  hazards  incident  to  the 
character  of  his  work.'' 

As  to  the  question  of  defective  light  we  do  not  think 
plaintiff  had  cause  to  complain;  he  saw  the  boards  and 
more  light  would  not  have  changed  tiie  condition  of 
things  at  the  time  of  the  accident.  In  Glenn  v.  C.  N.  0. 
&  T.  P.  Ry.  Co.,  157  Ky.  453, 163  S.  W.  461,  a  peremptory 
instruction  for  the  defendant  was  sustained  in  a  case 
similar  to  this,  one  of  the  points  in  that  case  being  de- 
fective lights. 

A  pit,  of  the  character  described  in  the  evidence,  like 
an  ash  pit,  is  a  necessary  adjunct  to  the  railroad  busi- 
ness, for  the  purpose  of  cleaning  and  repairing  engines. 
WiUiams  v.  L.  &  N.  R.  R.  Co.,  Ill  Ky.  822,  64  S.  W.  738. 

In  Hurt  V.  L.  &  N.  R.  Co.,  116  Ky.  545,  76  S.  W.  502, 
the  court  said:  -'Before  the  injured  servant  can  recover 
damages  from  his  master,  he  must  show  that  his  injury 
was  caused  by  some  neglect  of  the  master,  or  by  some 
other  servant  of  the  master,  which  is  imputed  to  him. 
It  is  not  enough  to  show  merely  that  the  plaintiff  sus- 
tained his  injury  while  in  the  service  of  the  master. 
Where  the  circumstances  attending  the  injury  show 
nothing  as  to  the  real  cause,  but  leave  it  to  conjecture 
whether  it  was  the  negligence  of  the  master,  the  fault  of 
the  injured  servant,  or  an  unaccountable  accident,  there 
is  a  failure  of  proof.  The  cause  of  the  injury  must  be 
proved.  Unless  it  is  shown  affirmatively,  there  can  be 
no  recovery.'' 

Many  authorities  are  cited  in  support  of  the  text. 
This  case  has  been  referred  to  in  numerous  cases,  nota- 
bly C.  &  O:  Ry.  Co.  V.  Walker's  Admr.,  159  Ky.  237,  167 
S.  W.  128,  and  Rogers'  Admr.  v.  Kosmos  Portland  Ce- 
ment Co.,  163  Ky.  84, 173  S  W.  317.  This  latter  case  pre- 
sents certain  elements  found  on  the  present  appeal.  In 
that  case  plaintiff's  decedent  was  employed  about  one 
of  the  bins  at  the  company's  plant.  Over  the  bin  were 
two  planks  two  inches  thick  and  12  inches  wide.  Various 
acts  of  negligence  were  alleged  in  a  suit  for  damages, 
growing  out  of  injuries  resulting  in  the  death  of  the  em- 
ploye. Aiter  detailing  the  evidence,  the  court  answer- 
ing the  question  whether  there  was  evidence  that  death 
was  caused  by  the  negligence  of  his  employer  said  there 
was  a  total  failure  of  proof  in  this  regard.  There  is  no 
reason  for  the  application  of  a  different  principle  to  the 
facts  presented  by  the  present  appeal. 
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It  is  suggested  in  the  briefs  that  perhaps  a  lump  of 
coal  or  other  substance  got  under  one  of  the  boards  and 
caused  it  to  tilt,  but  this  is  mere  speculation  on  counsel's 
part.  The  very  fact  that  counsel  is  compelled  to  resort 
to  surmise  to  explain  what  may  have  caused  the  board 
to  turn  shows  the  weakness  of  his  client's  case.  Plain- 
tiff testified  he  did  not  know  what  caused  the  board  to 
turn,  therefore  we  are  left  to  guese  and  conjecture  as  to 
what  may  have  been  under  the  planks,  if  indeed  there 
was  anything  under  them.  There  is  nothing  in  the  rec- 
ord to  show  defendant  was  negligent  in  any  wise. 

In  L.  &  N.  R.  R.  Co.  v.  CampbelPs  Admr.,  186  Ky.  628, 
217  S.  W.  687,  we  had  occasion  to  consider  this  question, 
in  which  several  authorities  bearing  upon  the  point  in 
issue  were  collated,  and  we  there  held  the  facts  presented 
did  not  show  a  case  of  liability. 

We  are  referred  to  the  case  of  Reffitt  v.  Southern 
Sheet  &  Tin  Plate  Co.,  170  Ky.  362, 186  S.  W.  155,  as  an 
authority  in^support  of  plaintiff's  theory.  In  that  case 
the  court  said  tiiere  was  evidence  which  tended  to  prove 
the  company  had  not  exercised  ordinary  care  to  provide 
a  reasonably  safe  place  for  appellant  to  work,  and  such 
was  the  cause  of  his  injury,  and  the  question  of  its  negli- 
gence in  that  regard,  as  well  as  on  other  issues  made  in 
the  case,  should  have  been  submitted,  under  proper  in- 
structions, to  the  jury.  ReflStt  was  injured  through  the 
negligence  of  the  master  in  the  placement  of  a  .certain 
bridgeway  used  in  the  hauling  of  material  belonging  to 
defendant  from  a  freight  car  to  its  building.  It  appears 
the  bridgeway  had  a  cleat  on  its  underneath  side  and  was 
so  placed  that  when  a  truck  plaintiff  was  pulling  struck 
the  bridgeway  the  latter  was  pushed  forward,  and  the  ^ 
truck  fell,  precipitating  plaintiff  to  the  ground.  The 
cleat  instead  of  being  placed  against  the  door  sill  was  on 
the  end  nearest  the  car.    The  cases  are  not  analogous. 

Not  only  did  plaintiff  fail  to  show  there  was  anything 
defective  with  the  planks  or  that  there  was  anything 
under  them,  but  two  witnesses  introduced  by  him  testi- 
fied they  had  used  the  planks  that  same  day,  had  found 
nothing  wrong  with  them,  and  experienced  no  difficulty 
in  crossing  over  them.  The  facts  in  this  case  bring  it 
within  the  rule  laid  down  in  Hurt  v.  L.  &  N.  R.  R.  Co., 
supra,  and  kindred  cases,  and  since  the  proof  wholly 
failed  to  show  any  negligence  on  the  part  of  defendant, 
or  its  employes  the  latter 's  motion  for  a  directed  verdict 
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should  have  been  sustained,  and  this  should  be  the  order 
upK>n  a  retrial  in  the  event  the  evidence  is  substantially 
the  same  as  on  the  first  trial. 

For  the  reasons  given  the  judgment  is  reversed  for 
further  proceedings  consistent  herewith. 


Bridgevmter  v.  Continental  Fire  bisurance  Company. 

(Decided  February  13,  1920.) 

Appeal  from  Carlisle  Circuit  Court. 

Appeal  and  Error — Eyldence  Not  In  Record — ^Presumption. — ^It 
will  be  concluslyely  presumed  on  appeal  that  the  evidence  omitted 
from  the  record,  but  heard  by  the  courts  will  sustain  the  Judg* 
ment 

J.  B.  V7ICKLIFFE  for  appellant. 

J.  E.  KANE  for  apipellee. 

Opinion  of  the  Coubt  by  WiLiLiam  Rogbbs  Clay, 

COMMISSIONEB — Affirming. 

J.  R.  Bridgewater  was  the  owner  of  a  house  in  the 
city  of  Bardwell.  The  house  was  destroyed  by  cyclone 
on  May  27, 1917.  Thereupon  he  brought  suit  against  the 
Continental  Fire  Insurtmce  Company  to  recover  on  an 
alleged  contract  of  insurance.  At  the  conclusion  of  the 
evidence,  the  trial  court  directed  the  jury  to  find  for  the 
defendant    Plaintiff  appeals. 

According  to  the  evidence  for  plaintiff,  plaintiff 
had  a  policy  in  t^e  Queen  Insurance  Company,  insuring 
the  house  for  $600.00  and  the  household  goods  for 
$300.00.  The  local  agent  for  the  Continental  Fire  In- 
surance  Company  told  Mrs.  J.  E.  Bridgewater,  who  was 
in  charge  of  the  premises,  that  the  Q^^en  Insurance 
Company  desired  to  cancel  the  policy,  and  that  he  would 
transfer  the  policy  into  the  Continental  Fire  Insurance 
Company,  and  it  was  agreed  that  the  Continental  policy 
should  be  the  same  as  the  Queen  policy.  Manifestly,  if 
the  Continental  policy  was  to  be  the  same  as  the  Queen 
policy,  and  the  ^ueen  policy  did  not  cover  loss  by 
tornado,  then  the  Continental  Company  would  not  be 
liable,  ev^n  though  the  contract  made  by  its  agent  was 
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binding  od  the  company.  The  Quepn  policy,  which  was 
introduced  in  evidence,^  is  not  a  part  of  the  record.  It 
will  be  conclusively  presumed  on  appeal  that  the  evidence 
omitted  from  the  record,  but  heard  by  the  court,  will  sup- 
port the  judgment.  Taylor  v.  Townsend,  177  Ky.  804, 
198  S.  W.  221. 

Judgment  affirmed. 


MueUer  &  Martin,  a  Corporation  v.  Liberty  Insurance 

(Decided  February  13,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  First  Division). 

1.  Banks  and  Banking— Authority '  of  Bank  to  Pay  Bearer  Out  oi 
Maker's  Funds. — Where  an  agent  of  a  corporation,  with  due  au* 
thority,  draws  checks  payahle  to  an  existing  person,  but  with  nc 
intention  that  the  payee  shall  receive  same,  and  thereafter,  with- 
out authority,  endorses  payee's  name  up<m  the  checks  and  pr& 
sents  them  to  the  bank  upon  which  they  are  drawn  for  payment; 
held,  that  the  bank  was  authorized  to  pay  same  to  bearer  out 
of  the  maker's  funds,  notwithstanding  the  false  endorsement! 
and  without  inquiry. 

2.  Banks  and  Banking — Payment  of  Checks — ^Negotiable  Instrumenti 
Act. — Where  it  was  not  intended  that  the  person  named  as  payee 
of  such  checks  should  receive  or  have  any  interest  in  same,  held 
that  the  payee  was  a  "fictitious  person,"  and  the  checks  payable 
to  bearer  under  subsection  3,  section  9,  of  the  negotiable  instru- 
ments act. 

3.  Banks  and  Banking — Fictitious  Person — ^Payment  of  Checks. — 
That  part  of  section  9  of  the  negotiable  instruments  act  which 
provides  that  the  fact  of  payee  being  a  fictitious  person  must 
be  "known  to  the  person  making  it  so  payable,"  refers  to  the 
person  who  draws  the  checks,  rather  than  to  the  nominal  maker, 
where  an  authorized  agent  draws  checks  payable  to. a  fictitious 
person. 

BASKIN  &  VAUGHAN  for  appellant. 

WBHliE  &  WEHIiE  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Clabke — AflSrming. 

Appellant,  Mueller  &  Martin  is  a  corporation.  George 
L.  Martin  had  authority  to  sign  its  name  to  checks 
against  its  account  with  appellee  bank.    He  drew  seven 
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checks  aggregating  $2,972.50  on  appellee  bank,  payable" 
to  the  German  Savings  Fund  Company  Building  Asso- 
ciation and  signed  appellant  ^s  name  thereto.  He  was 
also  secretary  of  thfe  building  association  but  had  no  au- 
thority to  sign  or  endorse  its  name  to  checks,  or  receive 
payments  thereof. 

He  did,  however,  endorse  on  all  of  said  seven  ched^s 
with  a  rubber  stamp  the  name  *^The  German  Savings 
Fund  Co.  Building  Association.''  Below  that  endorse- 
ment he  signed  or  stamped  hi«  own  name  and  drew  the 
money  out  of  the  bank  on  same.  These  checks  appellee 
charged  against  the  account  of  Mueller  &  Martin. 

In  this  action  Mueller  and  Martin  seek  to  recover 
of  the  bank  the  amount  of  these  checks  with  interest.  A 
demurrer  was  sustained  to  the  petition  and  same  dis- 
missed.   Plaintiff  appeals. 

In  addition  to  the  above  facts  the  petition  alleges  with 
reference  to  each  check  that  Mueller  &  Martin  waa  not  in- 
debted to  the  building  association  in  the  amount  thereof, 
and  had  no  business  with  it;  that  the  check  was  not  exr 
ecuted  in  pursuance  of  a  business  transaction,  but  was 
simply  a  scheme  or  device  of  George  L.  Martin  to  secure 
the  several  sums  for  his  own  private  purposes  and  uses. 
That  defendant  paid  the  checks  with  the  endorsem^ents 
thereon  without  authority  in  law  out  of  funds  belonging 
to  plaintiff  and  refused  to  refund  same. 

The  lower  court  held  that  the  checks  were  made  pay- 
able to  a  *' fictitious  person''  as  the  term  is  used  in  sub-  - 
section  3  of  section  9  of  the  Negotiable  Instruments  Act, 
being  subsection  9  of  section  3720b  Kentucky  Statutes, 
and  were  by  the  terms  of  that  act  payable  to  bearer, 
i  That  therefore  the  checks,  having  been  issued  under  au- 

thority from  the  maker,  the  bank  was  authorized  to  pay 
I  same  to  bearer  out  of  the  maker's  funds  regardless  of 

I  whether  prior  endorsements  were  genuine  or  not,  and 

i  without  inquiry. 

This  conclusion  is  fully  sustained  by  many  cases  de- 
cided both  before  and  after  enactment  of  Negotiable  In- 
I  struments  Acts  identical  in  terms  on  the  subject  with 

j  our  act.    That  this  was  the  accepted  rule  at  common  law 

and  before  the  passage  of  Negotiable  Instruments  Acts 
I  is  sufficiently  attested  by  the  following  authorities : 

{  In  Samuel  Foster  v.  Nathaniel  Shattuck,  T  N.  H.  446, 

it  was  held : 
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''When  a  note  however  is  made  payable  to  the  name 
of  some  pei^on  not  having  any  interest  and  not  intended 
to  become  a  party  in  the  transaction,  whether  a  person 
of  snch  name  is  or  is  not  known  to  exist,  the  payee  may 
be  deemed  fictitious.  The  name  is  assumed  merely  to 
give  form  to  the  instrument.  We  are  inclined  to  adopt 
this  construction  to  prevent  the  note  from  becoming  a 
nullity  when  founded  on  a  full  and  fair  consideration. 
Such  construction  injures  nobody  and  is  no  more  forced 
than  to  hold  that  when  the  name  of  the  .payee  is  left 
blank  it  is  the  same  thing  as  if  the  defendant  had  made 
the  bill  payable  to  bearer.*' 

Coggill  V.  American  Exchange  Bank,  1  N.  Y.  (Corn- 
stock)  113: 

**As  the  payee  had  no  interest  and  it  was  not  in- 
tended that  he  should  ever  become  a  party  to  the  transac- 
tion he  may  be  regarded  in  relation  to  the  matter  as  a 
nonentity  and  it  is  fully  settled  that  when  a  man  draws 
and  puts  in  circulation  a  bill  that  is  payable  to  a  fictitious 
person  the  holder  may  declare  and  recover  upon  it  as  on 
a  bill  payable  to  bearer.** 

Bartlett  v.  First  National  Bank  of  Chicago,  247  111. 
490: 

**The  drafts  drawn  by  R.  L.  Walsh  in  the  name  of  the 
appellants  against  themselves  were  all  made  payable  to 
some  person  who  resided  near  Reddick  or  bearer  and  in 
the  sense  that  there  were  such  individuals  as  payees,  the 
payees  named  in  the  draft  were  not  fictitious  persons.  At 
the  time,  however,  Walsh  drew  said  drafts,  he  did  not 
intend  that  the  persons,  whose  names  were  inserted  as 
payees  in  said  draft  should  have  any  interest  in  said 
draft  or  that  said  draft  should  ever  be  delivered  to  said 
payee  or  that  said  payee  should  endorse  said  draft  in 
order  to  receive  payment  therefor  or  for  the  purpose  of 
negotiating  the  same.  In  the  eye  of  the  law,  therefore,  the 
payees  named  in  the  draft  were  not  bona  fide  payees  but 
mere  fictitious  persons.  Said  drafts  were,  therefore,  in 
law  payable  to  bearer  and  were  transferable,  therefore, 
by  delivery,  and  upon  their  receipt  by  appellee  payment 
thereof  could  be  enforced  against  the  appellants  by  the 
First  National  Bank  of  Chicago  without  claiming 
through  the  said  forged  indorsements  but  as  the  holder 
of  negotiable  paper  made  payable  to  bearer.** 

Not  only  was  this  the  common  law  rule  but  statutes 
containing  the  identical  terms  of  our  Negotiable  Instru- 
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ments  Act  have  been  construed  to  have  this  effect.  The 
English  Bill  of  Exchange  Act  enacted  in  1882  has  been 
largely  copied  into  negotiable  instrument  laws  adopted 
in  this  country.  Section  9  of  our  act  is  a  literal  copy  of 
section  seven  of  that  act.  In  construing  this  section  it 
was  held  by  the  House  of  Lords  in  Bank  of  England  v. 
Vagliano,  L.  E.  1  A.  C.  107,  that : 

''Whenever  the  name  inserted  as  that  of  the  payee 
is  so  inserted  by  way  of  pretence  merely  without  any 
intention  that  payment  shall  only  be  made'  in  conformity 
therewith,  the  payee  is  a  fictitious  person  within  the 
meaning  of  the  statute  whether  the  name  be  that  of  an 
existing  person  or  of  one  who  has  no  existence  and  that 
the  bill  may  in  each  case  be  treated  by  a  lawful  holder 
as  payable  to  bearer.*' 

The  negotiable  instrument  law  of  Pennsylvania  con- 
tains the  identical  provision  as  section  9  of  our  act. 

In  Snyder  v.  Com  Exchange  National  Bank,  221  Pa. 
299,  a  case  arising  under  that  law,  the  facts  were  entirely 
analogous  to  those  of  the  case  at  bar.  Greenfield,  a  clerk 
for  Harrison  Snyder  &  Son,  had  authority  to  draw 
checks  against  its  account  with  the  Com  Exchange  Na- 
tional Bank.  He  drew  checks  payable  to  Chas.  Nieman, 
a  man  who  had  no  business  relations  with  the  firm,  and 
forged  Nieman 's  endorsement.  The  bank  paid  the 
checks  and  charged  them  against  the  firm's  account.  The 
firm  sued  to  recover  just  as  has  appellant  here.  The 
court  held  the  firm  could  not  recover  because  the  payee 
was  a  fictitious  person  and  the  check  payable  to  bearer 
within  the  meaning  of  the  Negotiable  Instrument  Act. 

To  the  same  effect  is  Trust  Co.  of  America  v.  Hamil- 
ton Bank,  112  N.  Y.  S.  84,  construing  the  similar  pro- 
vision of  the  New  York  act. 

These  authorities  would  seem  conclusive  of  this  case, 
especially  as  counsel  for  appellant  admit  they  can  find 
none  to  the  contrary,  but  they  earnestly  insist  the  very 
terms  of  our  act,  upon  a  point  not  discussed  in  either 
the  Pennsylvania  or  the  New  York  case,  sufM^a,  require  a 
different  construction. 

Our  act,  insofar  as  applicable  is  as  follows : 

**The  instrument  is  payable  to  bearer: 

** Third:  When  it  is  payable  to  the  order  of  a  ficti- 
tious or  non-existing  person  and  such  fact  is  known  to 
the  person  making  it  so  payable.*' 
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It  is  insisted,  conceding  the  payee  to  be  a  fictitious 
person  as  the  term,  is  used,  the  check  is  not  payable  to 
bearer  unless  also  *'such  fact  is  known  to  the  person 
making  it  so  payable." 

Appellant  would  have  us  construe  this  clause  '^and 
such  fact  is  known  to  the  person  making  it  so  payable," 
as  applicable  to  the  maker  of  the  bill  rather  than  '*the 
person  making  it  so  payable."  That  is,  that  Mueller  & 
Martin  must  be  chargeable  with  notice  that  the  checks 
were  made  payable  to  a  fictitious  person  before  the 
checks  can  be  considered  as  payable  to  bearer.  If  this 
were  its  meaning  then  the  whole  provision  would  be  in- 
effective in  practically  every  case  where  the  purpose  of 
the  person  drawing  the  check  was  fraudulent,  since 
where  such  is  his  purpose  his  principal  is  not  chargeable 
with  noti.ce  of  his  agent's  acts  done  in  the  apparent  scope 
of  his  authority  but  with  a  purpose  to  defraud  the  prin- 
cipal. Ohio  Valley  Banking  &  Trust  Co.  v.  Citizens  Na- 
tional Bank,  173  Ky.  640. 

Such,  however,  is  not  its  meaning,  as  is  plain  from 
the  very  language  employed  as  well  as  the  evident  in- 
tent of  the  enacting  power. 

The  words  'Hhe  person  making  it  so  payable,"  given 
their  ordinary  meaning,  refer  to  the  person  who  actually 
drew  the  bill,  whether  he  be  the  nominal  maker  or  not. 
Had  the  legislature  intended  that  this  should  refer  not 
to  the  person  drawing  the  check  but  to  the  nominal 
maker  more  fitting  language  certainly  would  have  been 
employed,  as  might  easily  have  been  done.  Not  only  so, 
but  to  give  the  clause  the  strained  construction  urged  by 
appellant  rather  than  the  ordinary  meaning  of  the  lan- 
guage employed  would  pervert  the  very  purpose  of  the 
provision. 

The  enactment  was  to  make  negotiable  and  with 
safety  to  those  handling  it,  a  bill  which  otherwise  would 
have  been  quite  difficult,  if  not  impossible,  of  negotiation. 
Purposely  made  payable  to  a  non-existent  or  fictitious 
person  by  the  person  who  drew  it  in  that  shape  for  his 
own  convenience,  how  could  it  be  validly  endorsed  and 
put  in  circulation  by  such  a  payee  t  Its  payment  by  the 
maker  might  be  defeated  most  easily  if  not  always  by 
simply  denying  the  validity  of  the  endorsement  the  bill 
carried  when  presented.  Hence,  even  before  negotiable 
instruments  acts  were  adopted,  endorsements  of  such 
payees  were  held  immaterial  and  the  bill  was  treated  as 
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payable  to  bearer.  The  negotiable  instrument  laws  were 
enacted  with  full  knowledge  of  these  facts  and  are  always 
construed  as  declaratory  merely  of  the  law  merchant  un- 
less plainly  a  change  was  intended. 

This  provision  is  therefore  to  be  construed  as  a  statu- 
tory declaration  of  what  had  already  been  worked  out 
in  practice  as  a  safe  rule  of  trade  and  approved  by 
judicial  pronouncement.  And  when  this  meaning  has  the 
further  approval  of  subsequent  judicial  interpretation, 
it  would  be  little  short  of  recklessness  to  venture  a  dif- 
ferent construction,  especially  at  the  instance  of  one  who 
confesses  his  inability  to  cite  authority  of  any  kind  there- 
for. 

In  both  the  New  York  and  the  Pennsylvania  cases  cited 
above,  and  which  construed  the  similar  provisions  of  the 
Negotiable  Instruments  Acts  of  those  states,  this  ques- 
tion, though  not  discussed,  was  presented  on  the  facts. 
In  both  cases  it  is  plainly  assumed  that  the  clause  under 
discussion  referred  to  the  person  who  drew  the  check, 
rather  than  the  maker.  In  the  New  York  case  the  court 
says: 

*^The  averment  in  the  affidavit  of  defense  is  that  Nie- 
man  was  not  a  real  bona  fide  payee  but  was  in  legal  con- 
templation a  fictitious  person,  ^uch  fact  having  been  well 
known  to  Greenfield  at  the  time  he  drew  the  checks.'* 

When  it  is  conceded  that  the  person  who  drew  the 
check  to  a  fictitious  person  had  authority  from  the  maker 
to  so  do,  the  maker,  rather  than  the  innocent  holder, 
should  in  good  conscience  bear  the  loss  resultant  upon 
the  perfidy  of  the  maker's  chosen  agent  in  the  applica- 
tion of  the  funds.  Any  other  conclusion  would  be  mon- 
strous as  well  as  violative  of  the  very  terms  of  the  stat- 
ute enacted  unquestionably  to  avert  such  a  result. 

Wherefore  the  judgment  is  affirmed. 


Tackett  ▼•  Green,  et  al. 

(Decided  February  13,  1920.) 

Appeal  from  Scott  Circuit  Court. 

1.  Banks  and  BankinK — ^Retention  of  Inebriate  as  Cashier— Action 
by  Stockholders — ^Negligence. — ^Where  the  petition  in  an  action 
by  the  stockholders  against  the  directors  of  a  bank  alleges  negli- 
gence upon  the  part  of  "the  defendants"  in  retaining  as  cashier 
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an  inebriate  and  allowing;  him  unusual  powers  and  control  aver 
the  bank's  affairs,  held,  that  the  petition  charges  a  joint  negligence 
of  the  directors  as  a  board  and  not  an  indiyidual  negligence. 

2.  Banks  and  Banking — Negligence — Pleading— Clerical  Misprision. 
— ^All  such  allegations  of  joint  negligence  being  traversed  by  the 
tinswer  of  some  of  the  directors,  a  default  judgment  against  one 
director  who  did  not  join  in  the  answer  was  prematurely  entered 
and  a  clerical  misprision,  since  the  answer  of  the  other  directors, 
if  sustained,  would  defeat  recovery  against  all  of  the  defendants. 

3.  Pleading— When  Answer  for  Benefit  of  All  Defendants. — ^When  an 
answer  by  one  or  more  defendants  presents  a  defense  which,  If 
sustained,  would  preclude  a  recovery  by  plaintiff,  such  answer 
inures  to  the  benefit  of  the  other  defendants,  and  a  judgment  can- 
not be  rendered  against  any  defendant  until  the  lissues  raised 
have  been  disposed  of. 

CHURCH  FOBD,  L.  W.  MORRIS  and  B.  G.  WILLIAMS  for  ap- 
pellant 

R.  M.  LEE  for  appellees. 

Opinion  of  the  CJourt  by  Judge  Clarke — Reversing. 

In  July,  1914,  the  Peoples  Bank  of  Stamping  Ground, 
Kentucky,  having  a  capitalization  of  $15,000.00,  and 
found  to  be  insolvent,  was  taken  over  for  liquidation  by 
the  state  banking  department  In  April,  1916,  appellees, 
who  were  stockholders,  instituted  this  action  in  equity 
against  the  six  directors  of  the  bank,  appellant  being 
one  of  the  number,  and  the  banking  commissioner,  for  a 
settlement  of  the  latter 's  accounts  and  to  recover  of  the 
former  their  losses  when  ascertained  upon  a  settlement 
with  the  banking  commissioner,  alleged  to  have  been 
caused  by  the  negligence  of  the  directors.  Appellant  and 
four  other  directors  were  served  with  summons  and  the 
latter  filed  an  answer  in  which  appellant  refused  to  join, 
nor  did  he  answer  or  appear  at  all.  Plaintiffs  and  the 
four  answering  defendants  proceeded  to  take  depositions 
on  the  issues  formed  by  their  answer  and  an  order  was 
entered  dismissing  the  action  without  prejudice  as  to  the 
remaining  director,  upon  whom  service  of  summons  had 
not  been  obtained. 

Thereafter,  on  October  23,  1918,  plaintiffs  filed  an 
amended  petition  alleging  that  since  the  filing  of  the  ac- 
tion the  banking  commissioner,  who  had  not  answered, 
had  fully  disposed  of  all  matters  in  his  hands  by  convert, 
ing  all  assets  of  the  bank  into  cash  and  paying  same  to 
the  depositors  on  their  claims,  leaving  nothing  for  the 
plaintiffs  as  stockholders     The  same  day,  upon  a  sub- 
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mission  as  to  the  appellant  only,  the  court  entered  judg- 
ment against  him  for  the  full  amount  claimed  by  plain- 
tiffs, amounting  to  approximately  $10,000.00,  reciting 
therein:  *'As  to  all  other  defendants  and  all  other  mat- 
ters not  hereby  determined  the  court  reserves  its  opin- 
ion, and  as  to  these  matters  this  cause  is  continued.'* 

It  is  therefore  quite  clear  that  this  judgment  is  purely 
a  default  judgment  and  in  nowise  an  adjudication  by 
the  court  of  any  matters  at  issue  between  plaintiffs  and 
the  four  answering  defendants,  and  that  it  cannot  be 
sustained  or  helped  by  the  evidence  taken  and  filed  in 
the  case,  upon  the  issues  between  plaintiffs  and  those  de- 
fendants, which  issues  the  court  expressly  reserved. 

After  this  judgment  had  been  entered  and  appellant 
had  been  unsuccessful  in  an  effort  to  enjoin  its  collection 
he  gave  notice  and  entered  a  motion  to  set  aside  the 
judgment  against  him  on  the  ground  that  it  had  been  pre- 
maturely entered  and  was  a  clerical  misprision.  From 
an  order  overruling  this  motion  he  has'  prosecuted  this 
appeal.  He  assigns  two  reasons  why  the  default  judg- 
ment against  him  was  premature,  the  first  of  which  is 
that  the  answer  filed  by  his  four  co-defendants  inured 
to  his  benefit  because,  if  sustained,  it  defeated  the  cause 
of  action  stated  in  the  petition  against  all  defendants, 
including  appellant. 

If  this  contention  is  true  the  judgment  was  prema- 
turely entered  and  a  clerical  misprision,  and  appellant 
has  pursued  the  proper  course  to  have  it  vacated.  Sec- 
tions 517  to  519  Civil  Code.  The  law  which  appellant 
^contends  is  applicable  is  thus  stated  in  Newman's  Plead- 
ing and  Practice,  section  439 : 

*'If  any  one  of  the  defendants  in  an  action  relies  upon 
a  plea  of  infancy,  coverture,  limitation,  non  est  factum, 
or  any  other  defense  merely  personal,  or  which  does 
not  go  to  the  whole  action,  the  plaintiff  may  recover  as 
to  some  of  the  defendants  while  he  fails  as  to  others. 
But  if  either  of  the  defendants  should,  in  a  joint  or  sep- 
arate answer,  rely  upon  a  defense  which  goes  to  the  en- 
tire merits  of  the  action,  such  as  payment,  accord  and 
satisfaction,  or  other  meritorious  defense  which  shows 
that  the  plaintiff  ought  not  to  recover  in  the  action,  a 
judgment  cannot  be  rendered  against  any  of  the  defend- 
ants until  that  plea  is  disposed  of ;  and  if  that  defendant 
should  succeed  upon  such  a  plea,  the  action  must  be  dis- 
missed as  to  all  of  the  joint  defendants." 
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This  statement  of  the  law  has  been  approved  by  this 
court  in  numerous  cases,  cited  in  the  text,  and  more  re- 
cently in  LeMoyne  v.  Anderson,  123  Ky.  587.  Appellees 
concede  the  rule  but  deny  its  applicability  here. 

We  think  it  is  too  clear  to  require  discussion  that  the 
directors  of  a  bank  may  be  severally  or  jointly  or 
severally  and  jointly  liable  to  stockholders  for  a  loss  re- 
sulting from  negligence  upon  their  part,  dependent  upon 
varying  degrees  of  fidelity  to  the  trust  imposed  and 
upon  the  character  of  negligence,  whether  by  them  as  in- 
dividualfi^  or  as  a  board,  but  we  are  not  now  concerned 
with  the  extent  or  character  of  their  liability  if  negli-: 
gent,  since  we  are  only  trying  to  ascertain  whether  the 
negligence  charged  against  the  directors  is  a  joint  or 
several  negligence  in  order  to  determine  if  an  answer  by 
part  was  in  effect  an  answer  for  all,  or  if  an  answer  was 
required  by  each  director.  H  only  negligence  is  charged 
against  the  directors  collectively  and  about  matters 
which  only  as  a  board  and  not  individually  they  were  au- 
thorized to  act,  it  is  manifest  that  the  negligence  com- 
plained of  would  be  a  joint  and  not  a  several  or  indi- 
vidual negligence  of  the  members  of  the  board  of  direc- 
tory, which  would  be  put  in  issua  as  to  all  by  a  denial  of 
any.  If,  upon  the  other  hand,  each  or  any  member  of 
the  board  is  charged  with  negligence  in  the  discharge  of 
a  duty  which  as  a  member  of  the  board  he  was  individ- 
ually bound  to  perform,  then  the  negligence  charged 
would  be  individual  and  must  be  denied  by  each  so 
charged. 

In  order,  therefore,  to  determine  whether  the  answer, 
in  which  four  of  the  six  directors  denied  absolutely  some, 
but  for  themselves  only,  other  allegations  of  the  petition, 
would,  if  sustained,  defeat  the  cause  of  action  not  only 
as  against  them,  but  as  well  against  all  of  the  directors, 
we  must  first  examine  the  petition  to  ascertain  whether 
it  charged  negligence  against  the  directors  individually 
or  only  as  a  board.  So  much  of  the  petition  as  is  per- 
tinent is  as  follows: 

**By  the  provisions  of  the  charter  of  said  bank  said 
board  of  directors  was  givjen  the  power  and  it  was  made 
their  duty  to  appoint,  elect  or  employ  a  cashier  and  such 
assistants  or  clerks  as  they  deem  necessary  for  the  trans- 
action of  the  business  of  the  bank  and  it  is  further  pro- 
vided by  the  terms  of  said  charter  that  said  board  of 
directors  shall  have  the  sole  right  to  determine  upon  all 
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loans  or  discounts  from  said  bank  and  have  full  power 
and  control  over  all  the  officers  and  business  of  said  bank. 

•    •    • 

''PlaintiflFs  say  that  T.  L.  Southworth  was  employed 
as  cashier  of  said  bank  by  its  board  of  directors  at  the 
time  it  was  organized  and  the  defendant  directors  con- 
tinued to  employ  and  retain  him  from  year  to  year  from 
that  time  on  till  said  bank  was  closed  by  the  state  bank- 
ing commissioner  as  above  stated,  and  (they  turned  over 
to  said  Southworth,  cashier,  the  entire  management,  con- 
trol and  operation  of  said  bank  as  completely  as  though 
it  were  his  own  private  business). 

*'They  further  state  that  for  a  period  of  several  years 
immediately  preceding  the  closing  of  said  bank  the  said 
Southworth,  cashier,  wa«  an  inebriate  and  habitually 
stayed  drunk  or  under  the  influence  of  intoxicating  liquor 
in  said  bank  during  business  hours  and  habitually  kept 
whiskey  in  large  quantities  in  said  bank  and  indulged 
in  drinking  same  therein  during  business  hours,  all  of 
which  facts  were  known  by  the  defendants,  directors  and 
officers  of  said  bank  and  was  approved  of  and  partici- 
pated in  by  some  of  the  directors  or  officers  of  said  bank; 
that  the  said  T.  L.  Southworth  was  a  member  of  the  busi- 
ness firm  of  Triplett  &  Southworth  for  several  years  be- 
fore the  closing  of  said  bank  and  was  permitted  by  the 
defendants  to  use  the  funds  of  the  bank  to  carry  on  said 
business  as  though  it  were  the  money  of  said  business 
firm;  that  the  defendants  permitted  said  cashier  to  ad- 
vance money  to  his  said  firm  of  Triplett  &  Southworth, , 
when  same  was  wholly  insolvent^  and  which  sum  was  a 
total  loss  to  the  bank  and  is  shown  by  a  large  overdraft 
account  carried  by  said  bank  with  said  firm  of  Triplett 
&  Southworth  by  said  cashier,  that  for  several  years 
next  preceding  the  closing  of  said  bank  the  said  cashier 
was  squandering  the  money  of  said  bank  while  the  de- 
fendants, with  gross  carelessness  and  negligence  and 
total  inattention  to  the  affairs  of  the  bank  permitted  him 
to  continue  in  this  course  until  he  had  squandered  and 
wasted  practically  all  of  the  capital  and  surplus  of  said 
bank,  during  all  of  which  time  the  defendants  retained 
said  cashier  and  surrendered  to  him  the  full  control  and 
management  of  said  bank  and  all  of  its  affairs,  permit- 
ting him  to  use  the  money,  make  loans  and  discounts  and 
to  pass  upon  all  notes  presented  and  to  make  loans  of 
the  bank's  money  upon  notes  which  were  wholly  worth- 
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less  and  they  made  no  effort  to  protect  the  property  of 
said  bank  against  the  looting  of  said  cashier  and  used 
no  diligence  whatever  to  discover  or  prevent  the  frauds 
being  perpetrated  by  said  cashier  which  eventually 
wrecked  said  bank.  All  of  the  above  facts  were  known  to. 
the  defendants,  officers  and  directors  of  said  bank  while 
these  wrongs  were  being  perpetrated." 

•  It  should  be  noticed,  and  is  significant,  we  think,  that 
in  the  first  paragraph  quoted  is  plaintiffs'  statement  of 
defendants'  duties  as  directors,  which  in  'later  para-  • 
graphs  they  are  alleged  to  have  neglected  to  perform. 
These  duties,  the  only  ones  alleged,  of  employing  the 
cashier  and  managing  the  affairs  of  the  bank,  are  cer-^ 
tainly  duties  of  the  board  which  defendants  could  per- 
form only  collectively  as  a  board  and  not  individually, 
although  many  duties  assumed  by  each  director  individ- 
ually might  have  been  alleged  as  a  basis  for  individual 
liability  had  such  been  the  purpose  of  the  action. 

The  first  negligence  alleged,  after  setting  out  these 
powers  and  duties  of  the  defendants  as  a  board  of  di- 
rectors to  employ  a  cashier  and  to  determine  all  loans  or 
discounts,  and  to  have  full  power  and  control  over  the 
officers  of  the  bank,  is,  that  knowing  Southworth  to  be  an 
inebriate,  the  defendants  continued  to  employ  and  re- 
tain him  from  year  to  year,  and  turned  over  to  him,  as 
cashier,  the  entire  management  and  control  and  opera- 
"  tion  of  the  bank  as  completely  as  though  it  were  his  own 
private  business.  Not  only  is  there  thus  far  no  allegation 
of  individual  negligence  upon  the  part  of  appellant,  there 
is  not  anything  alleged  to  have  been  done  or  left  undone 
about  which  he  alone,  or  except  in  conjunction  with  the 
other  members  of  the  board  of  directors,  could  have  been 
negligent,  since  it  is  not  alleged  he  had  or  withheld  from 
the  other  directors  any  information  not  possessed  by  all. 
Besides,  the  answer  denied  that  Southworth  was  an  in- 
ebriate, or  that  he  was  given  unlimited  or  unusual  power 
over  loans  and  discounts,  or  that  the  bank  was  turned 
over  to  his  entire  management,  control,  or  operation,  or 
to  a  greater  extent  than  is  customary  and  necessary. 
Surely  then  so  far  there  is  no  allegation  of  an  individual 
or  separate  negligence  upon  the  part  of  appellant. 

It  is  then  alleged  that  Southworth  habitually  kept 
whiskey  in  the  bank  and  indulged  in  drinking  same 
therein  during  business  hours  with  the  knowledge  of  de- 
fendants and  with  the  approval  and    participation    of 

Digitized  by  V:rOOQ  IC 


Tackett  v.  Green.  55 

some  of  the  directors,  but  the  answer  denies  that  South- 
worth  kept  or  drank  whiskey  in  the  bank  with  ihe  knowl- 
edge of  ''the  defendants/'  which  included  appellant  as 
well  as  the  answering  defendants. 

The  next  allegation  is  that  the  defendants  permitted 
Southworth  to  advance  money  to  the  firm  of  Triplett  & 
Southworth  when  same  was  insolvent.  The  answer  denies 
that  any  advances  were  made  to  this  firm  when  it  was 
insolvent,  and  it  is  affirmatively  pleaded  that  when  the 
loans  were  made  to  it  it  was  ''considered  perfectly 
solvent  and  had  a  well  established  credit  not  only  in 
Stamping  Ground  and  the  surrounding  counties,  but  also 
with  the  business  firms  from  whom  they  purchased  their 

foods.'*  It  is  further  denied  that  this  firm  had  any  over- 
raft,  or  that  the  loss  on  loans  made  to  it  was  total  or  in 
excess  of  thirty-three  and  one-third  per  cent. 

It  will  thus  be  seen  that  every  act  of  the  defendants 
thus  far  alleged  as  negligent  is  a  charge  against  the 
board  and  is  specifically  put  in  issue  by  the  answering 
members  of  the  board  of  directors,  and  that  if  the  an- 
swer should  be  sustained  by  the  proof  there  \fras  no  negli- 
gence by  any  of  the  directors. 

The  next  and  last  charge  is  that  for  several  years  be- 
fore the  bank  wa6  closed  the  cashier  was  squandering 
money  of  the  bank  "while  the  defendants  with  gross 
carelessness  and  negligence,  and  total  inattention  to  the 
affairs  of  the  bank,  permitted  him  to  continue  in  this 
course  until  he  had  squandered''  all  of  its  capital  stock 
and  surplus,  "during  all  of  which  time  defendants  re- 
tained said  cashier  and  surrendered  to  him  full  control 
and  management  of  said  bank  and  all  of  its  affairs  and 
permitted  him"  to  make  worthless  loans  and  loot  the 
bank  with  no  effort  to  protect  the  bank  and  without  effort 
to  discover  ^r  prevent  the  frauds  being  perpetrated  by 
the  cashier  which  eventually  wrecked  the  bank,  all  of 
which  facts  were  known  to  the  defendants  while  the 
wrongs  were  being  perpetrated. 

This  is  the  only  part  of  the  petition  which  even  ap- 
proaches a  charge  of  negligence  against  the  directors 
severally  as  well  as  collectively  or  as  a  board,  and  even 
this  is,  we  think,  insufficient  for  that  purpose  in  view  of 
the  denials  and  allegations  of  the  answer  of  the  four  di- 
rectors, a  majority  of  the  board  responsible  jointly  with 
appellant  for  Southworth 's  retention  as  a  cashier  and  for 
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whatever  authority  and  control  he  was  given  over  the 
bank^s  affairs. 

As  heretofore  noticed,  it  was  denied  that  Southworth 
was  given  unreasonable  or  unusual  control  of  the  bank, 
which  denial  carries  with  it  the  necessary  inference  that 
the  board  of  directors  retained  and  exercised  a  proper 
control  and  supervision,  and  not  only  do  the  answering 
defendants,  a  majority  of  the  board,  deny  want  of  care 
upon  their  part,  but  they  deny  that  they,  or  any  of  them, 
had  knowledge  of  any  wrongful  acts  of  the  cashier,  and 
in  addition  plead  affirmatively  that  no  care  or  examina- 
tion on  the  part  of  *'the  defendants,*'  which' included  ap- 
pellant, could  or  did  disclose  the  fact  that  the  cashier 
had  committed  thefts  or  defalcations. 

The  petition,  as  we  read  it  as  a  whole,  bases  the  lia- 
bility of  the  directors  to  the  stockholders  for  their  losses 
upon  the  negligence  of  the  directors  as  a  board  in  re- 
taining Southworth  as  cashier  after  he  became  unfit  for 
the  position,  and  in  granting  to  him  too  large  a  control 
and  management  of  the  institution,  as  a  result  of  which 
negligence  by  the  board  he  was  enabled  to  and  did  wreck 
the  bank.  There  is  certainly  no  specific  individual  negli- 
gence alleged  against  appellant  or  any  of  the  directors. 
The  majority  of  the  board  answered  denying  every  fact 
alleged  as  negligence,  and  denied  for  themselves  that 
they  had  knowledge  of  any  of  the  facts  alleged  with 
reference  to  the  cashier's  unfitness,  or*  that  any  diligence 
upon  their  part  would  have  given  them  such  informa- 
tion. It  is  true  that  the  petition  alleges  such  knowledge 
by  the  defendants,  and  might  possibly  be  construed  to 
mean  by  each  of  them  individually,  but  it  is  not  clearly 
so  alleged,  and  it  is  equally  susceptible  of  the  construc- 
tion that  the  board  of  directors  rather  than  each  member 
thereof  had  such  knowledge,  and  negligently  failed  to  act 
thereon. 

Reading  the  petition  and  the  answer  together  we 
think  the  more  reasonable  construction  of  the  two  is  that 
the  petition  charged  negligence  against  the  board  as 
such  rather  than  against  each  or  any  member  thereof  as 
an  individual,  and  that  the  answer  put  in  issue  every  ma- 
terial fact  alleged  in  the  petition  so  effectively  as,  if  sus- 
tained, to  defeat  not  only  recovery  against  the  answer- 
ing defendants,  but  all  of  them. 

Wherefore  the  judgment  is  reversed  and  the  cause 
remanded  for  proceedings  consistent  herewith. 


Digitized  by  V:rOOQlC 


Light  V.  Miller.  57 

lifl^t,  et  aL  V.  MiUw,  et  aL 

(Decided  February  13,  1920.) 

Appeal  from  Trigg  Circuit  Court. 

Appeal  and  Error— Amount  or  Value  Actually  Involved. — One  can 
not  appeal  from  a  Judgment  giving  him  all,  or  substantially  all. 
of  the  relief  which  he  sought  in  the  court  below,  but  if  he  should 
attempt  to  prosecute  one  from  sucji  a  Judgment  the  appeal  wUl 
be  dismissed  upon  a  motion  made  for  that  purpose,  or  by  the  court 
on  its  own  motion. 

SMITH  ft  KING  for  appellants 

No  brief  for  appellees. 

Opinion  of  the  Court  by  Judge  Thomas — Dismissing 
the  appeal. 

This  suit,  in  the  nature  of  the  common  law  bill,  quia 
timet,  was  brought  by  appellants  and  plaintiffs  below, 
John  G.  Light  and  Joe  Light,  against  the  appellee, 
Naomi  Miller  (who  is  their  sister)  and  her  husband,  who 
were  defendants  below. 

The  facts,  as  they  appear  from  the  allegations  of  the 
petition,  are  that  some  time  prior  to  August  15,  1918, 
Naomi  Miller  was,  by  proper  orders  of  the  court,  ad- 
judged a  person  of  unsound  mind,  and  was  for  a  time 
confined  in  the  Western  Hospital  for  the  Insane,  at  Hop- 
kinsville,  Kentucky.  On  the  date  mentioned,  in  a  pro- 
ceeding instituted  in  the  Trigg  county  court  for  that 
purpose,  she  was  adjudged  to  be  restored  to  her  normal 
mental  condition.  Two  days  thereafter,  on  August  17, 
1918,  plaintiffs  purchased  from  her  all  of  her  one-fifth 
undivided  interest  in  and  to  her  father  *s  estate,  includ- 
ing the  interest  which  she  inherited  in  all  of  her  father  *s 
personal  property,  tangible  and  intangible,  and  also  her 
interest  in  all  of  his  real  estate.  On  the  same  day  she 
and  her  husband  executed  a  deed  conveying  to  plaintiffs 
such  interest,  and  some  time  thereafter  she  manifested 
symptoms  of  a  recurring  attack  of  insanity. 

Upon  receipt  of  their  deed  the  plaintiffs  paid  to  their 
sister  $206.25,  and  executed  to  her  their  note  for  the  bal- 
ance of  the  purchase  money  due  the  first  of  the  following 
January.  On  that  day  the  petition  in  this  case  was  filed 
alleging  the  above  facts,  and  further  alleging  that  the 
defendant  was  at  the  time  of  the  execution  of  the  deed. 
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as  well  as  at  the  time  of  filing  the  petition,  of  sound  mind 
and  capable  of  contracting  with  reference  to  her  prop- 
erty rights,  but  that  in  view  of  possible  doubts  concern- 
ing her  mental  condition  at  the  time  of  the  execution  ot 
the  deed,  and  of  the  uncertainty  as  to  the  defendant's 
capacity  to  accept  payment  of  the  note,  plaintiffs  filed 
the  suit  praying  that  the  defendant  be  adjudged  of  sound 
mind  when  the  deed  was  executed,  and  at  all  times  there- 
after, and  for  judgment  removing  what  plaintiffs  claim 
to  be  a  cloud  upon  their  title.  There  was  an  alternative 
prayer  that  if  the  court  should  determine  the  defendant 
to  be  of  unsound  mind  at  the  time  of  the  filing  of  the  suit, 
that  a  committee  be  appointed  for  her  to  whom 
plaintiffs  could  legally  pay  the  note.  No  guardian  ad 
litem  was  appointed  for  defendant,  she  being  proceeded 
against  as  a  person  of  sound  mind. 

After  the  taking  of  proof  and  the  submission  of  the 
cause,  the  court  adjudged  that  Naomi  Miller  was  at  the 
time  of  the  execution  of  the  deed,  and  also  at  the  time 
of  the  rendition  of  the  judgment,  of  sound  mind,  and 
legally  capable  of  executing  the  deed  and  recei^ong  pay- 
ment of  the  note;  that  the  consideration  paid  by  plain- 
tiffs was  adequate,  and  that  the  deed  executed  to  them 
by  their  sister,  the  defendant,  Naomi  Miller,  was  valid, 
and  that  plaintiffs  be  quieted  iii  their  title  to  the  prop- 
erty conveyed.  From  that  judgment  plaintiffs  prose- 
cute this  appeal. 

From  the  conclusion  which  we  have  reached,  it  will 
be  unnecessary  to  determine  whether  the  facts  relied 
on  as  constituting  a  cloud  upon  plaintiffs'  title  are  suffi- 
cient for  that  purpose,  since  we  are  convinced  that  plain- 
tiffs are  not  entitled,  under  the  rules  governing  appellate 
practice,  to  prosecute  this  appeal. 

In  3  Corpus  Juris  635,  the  general  rule  upon  the  right 
of  the  successful  party  to  prosecute  an  appeal  is  thus 
stated:  ** Although  there  are  exceptional  cases,  the  gen- 
eral rule  is  that  a  plaintiff  or  defendant  can  not  appeal 
or  prosecute  a  writ  of  error  from  or  to  a  judgment,  order 
or  decree  in  his  favor,  since  he  is  not  aggrieved  there- 
by." The  ** exceptional  cases"  referred  to  are  shown 
(page  636)  to  be  where  the  judgment,  although  in  form 
in  favor  of  appellant,  does  not  give  him  all  of  the  relief 
to  which  he  is  entitled,  or  it  is  otherwise  erroneous  and 
prejudicial,  when  the  law  of  the  f onim  gives  the  right  of 
appeal  in  all  cases  'Ho  any  party  aggrieved." 


Digitized  by  V:rOOQlC 


Light  V.  Miller.  59 

It  is  manifest  that  the  judgment  appealed  from  in 
the  instant  case  does  not  come  within  the  exception  to 
the  rule.  In  a  note  to  the  quoted  text  are  cases  cited 
from  many  states,  as  well  as  from  the  Federal  courts. 

In  Elliott  on  Appellate  Procedure,  section  147,  the 
learned  author  upon  this  question  says: 

**The  j?eneral  tnle  is  that  a  party  who  fully  succeeds 
has  no  right  to  an  appeal.  A  party  may,  however,  obtain 
some  relief,  but  not  all  to  which  he  is  entitled,  and  in  such 
a  case  an  appeal  will  lie.  If  a  party  is  awarded  full  re- 
lief there  can  be  no  room  for  an  appeal,  since  there  is  no 
wrong  to  redress,  and  if  no  wrong,  no  remedy  exists.  So, 
too,  a  party  who  fully  succeeds  can  not  be  injured  by  any 
ruling  of  the  trial  court,  and  only  prejudicial  errorg  call 
into  exercise  the  appellate  jurisdiction.'' 

Among  the  numerous  cases  cited  in  the  note  a«  forti- 
fying the  text  is  Commonwealth  Insurance  Co.  v.  Pierro,  • 
fi  Minn.  596.  In  that  case  the  appellant  in  the  court  be- 
low filed  a  demurrer  to  his  adversary's  pleading,  speci- 
fying the  grounds  therefor.  The  court  sustained  the  de- 
murrer upon  one  of  the  grounds,  but  denied  the  suffi- 
ciency of  the  others,  and  although  there  was  a  judgment 
in  favor  of  appellant,  he  prosecuted  an  appeal,  which  was 
dismissed  by  the  Supreme  Court  of  Minnesota  on  its 
own  motion. 

The  case  of  Huddle  v.  Summers,  22  Ky.  Law  Reporter 
488,  was  one  brought  against  non-resident  defendants  to 
quiet  plaintiffs'  title  to  a  tract  of  land,  and  a  judgment 
was  rendered  granting  the  relief  sought.  Plaintiffs  filed 
the  transcript  in  this  court  and  sought  an  affirmance  of 
the  judgment,  not  as  appellants  but  under  what  they 
conceived  to  be  their  right  under  section  741  of  the  Civil 
Code,  which  gays:  ''The  appellee  may  file  an  authen- 
ticated copy  of  the  record  in  the  clerk's  office  of  the 
Court  of  Appeals  with  the  same  effect  as  if  filed  by  the 
appellant."  On  motion  of  this  court  the  transcript  was 
stricken  from  the  docket  upon  the  ground  that  the  los- 
ing party  had  not  prosecuted  an  appeal,  and  since  none 
was  pending  the  section  of  the  Code  relied  upon  did  not 
apply.  It  is  also  inferentially  held  in  the  opinion  that 
only  the  defeated  party  in  the  court  below  may  seek  af- 
firmative relief  in  this  court,  the  opinion  saying: 

''One  cannot  take  an  appeal  for  his  adversary.  This 
affirmative  relief  which  a  party  who  has  been  defeated 
in  the  court  below  may  or  may  not  desire ;  and  he  must 
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be  permitted  to  decide  Tor  himself  whether  he  will  seek 
redress  for  any  supposed  wrong.'' 

The  case  of  Parkey  v.  Spencer,  32  Ky.  Law  Rep.  74, 
was  one  where  the  purchaser  of  land  at  a  judicial  sale 
filed  exceptions  to  the  conmiissioners'  report  of  sale, 
which  exceptions  were  sustained  and  the  sale  set  aside, 
and  the  purchaser  prosecuted  an  appeal  from  that  judg- 
ment which,  as  will  be  seen,  sustained  his  exceptions  and 
cancelled  the  sale  bonds  which  he  had  executed.  This 
court,  in  the  opinion,  said:  **0f  this  judgment  in  his 
favor  the  appellant  is  seeking  a  reversal.  This  he  can  not 
have ;  the  court  granted  what  he  asked,  and  of  the  judg- 
ment so  obtained  he  can  not  complain/'  However,  the 
court  in  that  case,  instead  of  dismissing  the  appeal,  af- 
firmed the  judgment,  which  we  are  convinced  was  not  the 
proper  procedure.  The  appeal  should  have  been  dis- 
missed, for  if  the  appellant  had  no  legal  right  to  prose- 
cute the  appeal,  his  endeavor  to  do  so  could  not  confer 
jurisdiction  on  this  court.  We  feel  sure  that  in  that  case 
the  court's  attention  was  not  directed  to  the  proper  order 
in  disposing  of  the  appeal  and  it  inadvertently  affirmed 
the  judgment  when  it  should  have  dismissed  the  appeal. 

To  take  jurisdiction  of  appeals  prosecuted  by  one 
having  no  right  to  do  so,  and  to  pass  upon  the 'merits 
of  the  case  forecloses  all  rights  of  the  other  party  to 
subsequently  prosecute  an  appeal  within  the  time  allowed 
him  by  law,  and  such  adjudication  would  be  procured  by 
one  having  no  right  to  call  upon  the  appellate  court  to 
speak  upon  the  subject.  The  rule  denying  the  right  of 
the  successful  party  to  prosecute  an  appeal  will  also  be 
found  stated  in  2  R.  C.  L.,  page  56. 

That  the  proper  practice  in  cases  like  this  is  for  the 
court  to  dismiss  the  appeal  on  its  own  motion  is  borne 
out  by  the  text  in  4  Corpus  Juris,  pages  583,  589  and  590. 
Beginning  on  page  589,  the  text  says : 

**  Although  an  appeal  will  not  be  dismissed  ex  propria 
motu,  save  for  very  good  reasons,  it  is  well  settled  that 
want  of  jurisdiction,  as  where  it  does  not  appear  that  an 
appealable  judgment  or  decree  has  been  duly  rendered 
and  entered,  defects  going  to  the  jurisdiction,  want  of 
right  to  appeal,  defect  of  parties,  defects  in  the  proceed- 
ings for  review,  as  where  it  does  not  appear  that  an  ap- 
peal was  properly  taken  and  perfected,  want  of  prosecu- 
tion, want  of  an  actual  controversy,  or  a  decision  which 
can  not  affect  the  substantial  rights  of  the  parties  will 
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warrant  an  appellate  court  in -dismissing  an  appeal  or 
writ  of  error  of  its  own  motion." 

From  a  review  of  the  authorities,  as  well  as  from  rea- 
sonable deductions  to  be  drawn  from  the  rules  governing 
appellate  practice,  our  conclusion  is  that  one  can  not 
prosecute  an  appeal  from  a  judgment  giving  him  all  the 
relief  he  sought,  and  if  he  does  so,  the  court  to  which 
the  appeal  is  taken  may,  on  its  own  motion,  dismiss  it, 
and  in  compliance  therewith,  this  appeal  is  dismissed. 


Muellw  V.  Nugent 

(Decided  February  17,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Conunon  Pleas,  Fourth  Divifion). 

Corporations — Contract  of  President  for  Sale  of  Real  Estate. — ^A 
president  of  a  corporation  who,  without  authority  from  the  com- 
pany, enters  into  a  contract  with  an  agent  to  pay  him  a  com- 
mission if  he  brings  about  a  sale  of  real  property  of  the  corpora- 
tion, and  the  agent  finds  a  buyer  and  makes  the  trade,  and  the 
corporation  refuses  to  convey,  the  president  is  liable  to  the  agent 
for  the  commissions  earned,  although  the  president  may  have 
acted  in  good  faith  and  in  the  belief  that  he  had  authority  to  act 
for  the  corporation  in  the  sale  of  its  real  property. 

BASKIN  &  VAUGHAN  and  HUMPHREY,  CRAWFORD,  MID- 
DLBTON  &  HUMPHREY  for  appellant. 

O'DOHBRTY  and  YONTS  for  appeUee. 

Opinion  op  the  Court  by  Judge  Sampson — Affirming. 

Appellant,  Arthur  E.  Mueller,  is  the  president  of  the 
Third  and  Jefferson  Street  Realty  Company,  incorpo- 
rated, engaged  in  the  real  estate  business  in  the  city  of 
Louisville,  and  appellee,  Edward  B.  Nugent,  is  a  member 
of  the  partnership  firm  styled  E.  I.  Nugent  &  Company, 
also  engaged  in  buying  and  selling  real  estate  in  said 
city.  The  former  company  owned  a  block  of  real  estate 
at  the  comer  of  Fifth  and  Jefferson  streets,  which  it  de- 
sired to  sell,  and  Nugent  entered  into  a  contract  with  the 
president  of  the  corporation  whereby  Nugent  was  to  un- 
dertake to  find  a  purchaser  for  the  property  and,  in  case 
a  sale  was  effected,  was  to  receive  the  customary  com- 
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mission  that  is  paid  real  estate  agents  for  making  such 
sales  in  Louisville.  Pursuant  to  this  arrangement 
Nugent  approached  Dr.  Irwin  Abell  and  interested  him 
in  the  property  and  finally  obtained  from  Dr.  Abell  a 
written  proposition  to  purchase  said  property,  which 
proposition  was  addressed  to  E.  I.  Nugent  &  Company, 
agents,  Louisville,  Kentucky,  and  reads  as  follows: 

'*  Louisville,  Ky.,  Dec.  21st,  1916. 

''E.  L  Nugent  &  Co.,  Agents, 
Louisville,  Ky. 

'*  Gentlemen: 

*'For  the  property  located  on  the  southeast  corner 
of  Fifth  and  Jefferson  streets.  Lot  to  same  being  66x210 
feet  to  Green  street,  I  will  give  $150,000.00  payable  as 
follows : 

'*$42,000.00  bonds  and  bank  stock  at  the  market  valu- 
ation on  the  day  on  which  deed  is  transferred,  and 
$3,000.00  in  cash  and  notes  to  the  amount  of  $150,000.00 
bearing  interest  at  the  rate  of  5%  payable  semi-annually, 
twenty-one  notes  of  $5,000.00  each,  payable  on  or  before 
the  first  days  of  April,  July,  October  and  January  of 
each  year,  from  date  of  transfer  for  said  property  to 
me  and  to  secure  said  notes  will  give  lien  on  the  property 
with  the  usual  sixty  days  precipitation  clause  in  the  deed. 

**  Simultaneously  on  delivery  of  the  deed  the  present 
owners  of  the  property  shall  execute  a  ninety-nine  year 
lease  on  the  above  property  on  the  following  terms: 
$7,500.00  yearly  rental  for  the  first  ten  years  and 
$8,000.00  yearly  rental  for  the  remainder  of  lease,  pay- 
able in  monthly  installments  and  in  addition  thereto  all 
taxes  of  every  kind,  assessments  etc.,  of  every  kind  so 
that  said  rental  is  not  subject  to  a  deduction  of  any  kind. 

''The  present  owners  of  the  land  must  agree  to  erect 
improvements  on  said  land  to  cost  not  less  than 
$200,000.00  on  or  before  ten  years  from  date  of  lease  and 
for  the  faithful  performance  of  said  lease  the  present 
owners  must  agree  to  deposit  in  some  local  trust  com- 
pany, securities  to  the  amount  of  $50,000.00  approved 
by  me,  to  guarantee  the  fulfillment  of  said  obligation 
with  the  condition  that  this  security  shall  belong  to  me  in 
event  of  failure  to  improve  the  lease  hold  as  stated.  Said 
securities  shall  be  returned  to  you  after  the  completion 
of  the  improvements  on  the  property  leased.   The  lease 
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shall  contain  the  provision  of  the  McKnight  lease  here- 
with appended. 

*' Title  to  above  property  to  be  clear  of  all  encum- 
brance except  as  stated  above,  your  clients  to  deliver 
to  me  the  title  insurance  now  on  the  above  ground  with- 
out cost  to  me. 

**Ibvin  Abell." 

When  this  proposition  was  presented  by  Nugent  to 
Mueller,  as  president  of  the  corporation,  Mueller,  acting 
apparently  within  the  scope  of  his  authority  as  presi- 
dent of  the  company  and  its  active  agent,  made  the  fol- 
lowing exceptions,  which  amount  to  a  counter  proposi- 
tion: 

''The  above  proposition  is  accepted  with  three  ex- 
ceptions: In  place  of  the  consideration  being  one  hun- 
dred and  fifty  thousand  dollars,  it  shall  be  one  hundred 
and  sixty  thousand  dollars,  the  notes  shall  be  -one  hun- 
dred and  fifteen  thousand  dollars  instead  of  one  hundred 
and  five  thousand  dollars  and  instead  of  seventy-five 
hundred  dollars  a  year  for  the  first  ten  years  and  eight 
thousand  dollars  per  year  for  eighty-nine  years,  the 
rental  shall  be  eight  thousand  dollars  a  year  for  the  full 
term  of  ninety-nine  years. 

''The  Fifth  &  Jefferson  Street  Realty  Co.. 
Incorporated. 
"By  Arthur  E.  Mueller,  Prest.'* 

With  the  indorsement  of  these  three  exceptions  on 
the  paper  Dr.  Abell  accepted  the  same  and  made  the  fol- 
lowing indorsement  upon  the  paper : 

"I  accept  the  above  modifications. 

"December  27,  1916. 

"Irvin  Abell/' 

The  Fifth  and  Jefferson  Street  Realty  Company,  in- 
corporated, for  which  Arthur  E.  Mueller,  its  president, 
presumed  to  act  in  the  sale  of  real  property,  repudiated 
the  contract  and  would  not  convey  the  property,  and 
when  sued  by  Nugent  for  his  commission  for  making  the 
trade,  defended  upon  the  ground  that  Mueller  as  presi- 
dent had  no  authority  to  make  such  a  contract  on  behalf 
of  the  coiT)oration ;  that  the  board  of  directors  had  not 
conferred  such  power  upon  Mueller,  and  on  a  trial  of 
that  case  judgment  was  entered  for  the  corporation, 
Fifth  and  Jefferson  Street  Realty  Company.  There- 
upon this  action  was   commenced   by   Nugent    against 
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Mueller  individually  to  recover  the  commissions,  alleg- 
ing all  the  facts  above  set  forth,  upon  which  he  pre- 
dicated the  liability  of  Mueller  for  the  value  of  his  serv- 
ices in  bringing  about  the  trade.  On  the  trial  of  this  case 
before  a  jury  Nugent  recovered  a  verdict  for  $3,325.00 
as  commissions,  and  $200.00  for  attorney  fees  expended 
in  the  trial  of  the  first  case  brought  to  collect  the  com- 
missions.   Mueller  appeals. 

It  is  admitted  that  the  corporation,  Fifth  and  Jeffer- 
son Street  Realty  Company,  owned  the  property  which 
Nugent  contracted  to  sell  for  the  company's  president  to 
Dr.  Abell,  and  it  is  satisfactorily  shown  that  Dr.  Abell 
was  able,  ready  and  willing  to  take  the  property  at  the 
price  named  in  the  contract,  but  that  the  corporation 
would  not  convey  the  property;  and  further  tiiat  Arthur 
E.  Mueller,  as  president  of  the  corporation,  had  no  power 
or  authority  to  act  for  the  corporation  in  making  the 
sale,  though  he  believed  he  had  such  authority  and  acted 
in  good  faith. 

Is  an  oflScer  of  a  corporation,  who  presumes  to  act 
for  his  company  in  the  sale  of  real  estate  and  who  con- 
tracts on  behalf  of  his  company  to  pay  commissions  on 
the  sale,  if  consumated,  liable  to  the  agent  for  the  com- 
missions agreed  to  be  paid,  if  in  truth  and  in  fact  the 
officer  of  the  corporation  had  no  authority  to  make  such 
contract  on  behalf  of  his  company  and  the  company  de- 
clines to  be  bound  by  the  contract  and  convey  the  prop- 
erty, is  the  question  to  be  determined  here.  It  must  be 
answered  in  the  affirmative.  And  this  is  true  in  a  case 
like  the  one  stated  above  where  the  transfer  was  not 
made  as  well  as  in  cases  where  the  transfer  is  made  by 
the  corporation,  but  where  it  was  not  liable  for  commis- 
sions. 

The  text  of  Elliott  on  contracts,  vol.  1,  sec.  464,  says : 
^*A  personal  liability  attaches  to  the  agent  if  the  agree- 
ment is  in  excess  of  his  power  and  the  other  party  there- 
to is  led  to  believe  in  good  faith  that  the  agent  possesses 
the  requisite  authority  to  make  a  contract,  and  this  is 
generally  held  true,  notwithstanding  the  agent  may  have 
in  good  faith  and  in  the  exercise  of  due  care,  on  the 
ground  that  as  between  two  innocent  parties,  the  loss 
must  be  borne  by  him  who  caused  it.*' 

Judge  Story  in  his  work  on  the  law  of  agency  states 
the  principle  this  way:  ''Whenever  a  party  undertakes 
to  do  any  act,  as  the  agent  of  another,  if  he  does  not  pos- 
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sess  any  authority  from  the  principal  therefor,  or  if  he 
exceeds  the  authority  delegated  to  him,  he  will  be  person- 
ally responsible  therefor  to  the  person,  with  whom  he  is 
dealing  for  or  on  account  of  his  principal.  There  can  be  no 
doubt  that  this  is,  and  ought  to  be,  the  rule  of  law  in  the 
case  of  a  fraudulent  representation  made  by  an  agent, 
that  he  has  due  authority  to  act  for  his  principal;  for  it 
is  an  intentional  deceit.    The  same  rule  may  justly  apply 
where  the  agent  has  no  such  authority,  and  he  knows  it, 
and  he  nevertheless  undertakes  to  act  for  the  principal 
although  he^  intends  no  fraud.    But  another  case  may  be 
put  which  may  seem  to  admit  of  some  doubt  and  that  is, 
where  the  party  undertakes  to  act  as  an  agent  for  the 
principal,  bona  fide,  believing  that  he  has  due  authority, 
but  in  point  of  fact  he  has  no  authority,  and  therefore  " 
he  acts  under  an  innocent  mistake.    In  this  last  case, 
however,  the  agent  is  held  by  law  to  be  equally  as  respon- 
sible as  he  is  in  the  two  former  cases,  although  he  is 
guilty  of  no  intentional  fraud  or  moral  turpitude.   This 
whole  doctrine  proceeds  upon  a  plain  principle  of  justice ; 
for  every  person  so  acting  for  another,  by  a  natural,  if 
not  a  necessary,  implication,  holds  himself  out  as  hav- 
ing competent  authority  to  do  the  act;  and  he  thereby 
draws  the  other  party  into  a  reciprocal  agreement.  .  .  . 
If  he  has  no  such  authority  and  acts  bona  fide,  still  he 
does  a  wrong  to  the  other  party;  and  if  that  wrong  pro- 
duced an  injury  to  the  latter  owing  to  his  confidence  in 
the  truth  of  an  express  or  implied  assertion  of  author- 
ity by  the  agent,  it  is  perfectly  just  that  he  who  makes 
such  an  assertion  should  be  personally  responsible  for 
the  consequence,  rather  than  that  the  injury  should  be 
borne  by  the  other  party,  who  has  been  misled  by  it.  In- 
deed, it  is  a  plain  principle  of  equity,  as  well  as  of  law, 
that  where  one  of  two  innocent  persons  must  suffer  a 
loss,  he  ought  to  bear  it  who  has  been  the  sole  means  of 
producing  it,  by  inducing  the  other  to  place  a  false  con- 
fidence in  his  acts  and  to  repose  upon  the  truth  of  his 
statements.*' 

In  one  of  the  cases  it  was  said:  '*Even  if  wholly  in- 
nocent of  any  wrongful  purpose,  his  case  falls  within  the 
familiar  principle  that  when  one  of  two  innocent  per- 
sons must  suffer  a  loss,  it  should  be  borne  by  him  who  has 
been  the  meansi  of  causing  it  by  inducing  the  other  to 
confide  in  the  truth  of  his  representations." 
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The  authorities  generally  agree  that  where  a  person, 
not  having  in  fact  authority  to  make  a  contract  as  agent, 
yet  does  so  under  the  bona  fide  belief  that  such  authority 
is  vested  in  him,  is  nevertheless  personally  responsible 
to  those  who  contract  with  him  in  ignorance  of  his  want 
of  authority.  This  is  declared  to  be  the  rule  in  the  case 
of  Farmers'  Trust  Co.  v.  Floyd,  12  L.  E.  A.  350. 

In  most  of  the  cases  the  agent  or  officer  pretending 
to  have  authority  to  act  for  his  company  is  held  respon- 
sible upon  the  ground  that  he  warrants  his  authority  to 
act  for  his  principal  and  not  upon  the  theory  that  the 
contract  is  his  own,  and  this  seems  to  be  the  soundest  and 
best  rule,  though  other  courts  hold  him  liable  upon  the 
ground  of  fraud. 

In  this  case  Mueller,  president  of  the  company,  pre- 
sumed to  act  for  the  corporation  without  its  authority 
so  to  do.  Nugent  in  good  faith  believed  he  had  such  au- 
thority because  Mueller  was  in  the  office  of  the  company 
as  its  principal  agent.  Mueller  himself  says  he  believed 
in  good  faith  that  he  had  authority  to  act  for  the  com- 
pany, but  it  turned  out  that  he  did  not  have  such  author- 
ity. Both  these  parties  were  innocent  of  any  intentional 
wrongdoing,  but  as  between  the  two  the  one  who  was 
guilty  of  the  mistake  which  brought  about  the  loss  must 
sustain  the  burden.  Mueller  in  holding  himself  out  as 
agent  of  the  corporation  with  power  to  sell  and  convey 
the  real  estate  in  question  impliedly  warranted  his  au- 
thority to  so  act  and  this  warranty  being  breached 
Mueller  is  responsible  to  Nugent  thereon  for  the  amount 
of  the  commissions  which  by  contract  Nugent  was  to  re- 
ceive; and  also  such  additional  expenses  necessarily  in- 
curred by  Nugent  in  the  prosecution  of  his  claim  for 
commissions,  and  this  includes  a  reasonable  attorney  fee. 
We  held  in  the  case  of  Womack  v.  Douglas,  157  Ky.  716, 
that  one  who  makes  a  contract  placing  real  property  in 
the  hands  of  a  real  estate  broker  for  sale,  is  liable  for  the 
whole  of  the  compensation  agreed  to  be  paid,  although  he 
did  not  own  the  land  he  placed  with  the  broker  or  only 
owned  an  interest  in  it,  and  was  unable  to  carry  out  his 
contract  because  he  did  not  own  it,  or  because  the  other 
owners  would  not  consent  to  the  sale.  This  rule  is  ap- 
plicable to  the  facts  before  us.  Mueller  was  willing  to 
convey  the  property  and  thought  he  had  authority  to  act 
for  the  corporation,  but  his  company  declined  to  make 
the  transfer  although  Nugent  had  performed  his  part  of 
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the  contract  as  broker  and  produced  a  purchaser,  and 
had  earned  his  commissions.  While  the  company  was 
not  liable  for  the  commissions,  not  having  entered  into 
any  contract  to  pay  same  and  Mueller,  though  its  pres- 
ident, had  no  authority  to  act  for  it,  yet  Mueller  was 
liable  therefor  to  Nugent  on  the  implied  warranty  which 
is  drawn  from  his  acts  in  making  the  contract,  and 
Nugent  is  entitled  to  recover  the  same  amount  from 
Mueller  that  his  contract  named.  Womack  v.  Douglas, 
supra;  Rounds  v.  Alee,  116  la.  345;  Oliver  v.  Morawetz, 
97  Wis.  332;  (Jorman  v.  Hargis,  6.  Okla  360. 

Complaint  is  made  by  appellant  of  the  instructions 
given  by  the  court  to  the  jury,  and  especially  that  the 
court  did  peremptorily  instruct  the  jury  to  find  for  the 
plaintiff,  but  after  carefully  considering  the  facts  to 
which  the  instructions  apply,  we  conclude  the  court  did 
not  commit  error. 

The  defendant  in  his  original  answer  admitted  that 
he  made  a  trade  with  Nugent  to  pay  him  a  commission 
on  the  sale  of  the  property  mentioned  in  the  petition,  but 
at  the  time  of  the  trial  moved' to  withdraw  its  answer  and 
to  substitute  an  answer  denying  that  it  had  made  such 
contract.  At  that  time  Dr.  Abell,  an  important  witness 
for  the  plaintiff,  was  in  the  army  and  his  address  was  un- 
known. The  court,  after  due  consideration  of  the  mat- 
ter, overruled  the  motion  of  the  defendant  to  withdraw 
the  second  paragraph  of  its  original  answer  as  well  as 
its  motion  to  file  the  amended  answer.  Trial  courts 
have  a  broad  discretion  in  the  matter  of  allowing  the 
filing  of  amended  pleadings.  Such  pleadings  may  be 
filed  at  any  time  when  in  the  opinion  of  the  court  the  ends 
of  justice  require,  but  when  the  filing  of  such  a  pleading, 
after  the  case  is  set  for  trial  or  the  trial  has  commenced, 
will  put  the  other  party  to  a  great  disadvantage  on  ac- 
count of  the  absence  of  witnesses,  the  court  should  not 
in  the  interest  of  a  fair  deal  allow  such  pleading  to  be 
filed.  We  do  not  therefore,  think  the  court  abused  a 
sound  discretion  in  declining  to  allow  the  amended  an- 
swer to  be  filed. 

Appellant  insists  that  the  contract  made  between  Dr. 
Abell  and  the  realty  company  was  not  enforceable,  being 
unilateral,  but  we  find  no  merit  in  this  contention. 

As  a  matter  of  fact  the  corporation  refused  to  carry 
out  the  contract  to  sell  and  convey  the  real  property 
which  its  president  had  entered  into  in  its  name.    Dr. 
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Abell  was  willing  to  perform  his  part  of  the  contract  and 
of  this  there  is  no  doubt.  There  is  no  merit  in  appel- 
lant's contention  that  Dr.  Abell  might  have  declined  to 
perform  his  part  of  the  contract  when  it  is  clearly  shown 
that  he  was  anxious  so  to  do.  Why  quibble  about  what 
might  have  happened  under  different  circumstances 
when  the  facts  establish  the  good  faith  of  Dr.  Abell  and 
Mr.  Nugent  with  respect  to  this  contract! 

Perceiving  no  error  to  the  prejudice  of  appellant  the 
judgment  is  aflSrmed. 

Judgment  affirmed. 


South  Covington  &  Cincinnati  Railway  Company  v. 

Goldsmith. 

(Decided  February  17,  1920.) 

Appeal  from  Campbell  Circuit  Court. 

1.  street  Ralroads—Aotlons  for  Injuries — Instructions.— In  this  action 
against  the  appellant,  street  railway  company^  to  recoYer  damages 
for  bodily  injuries  caused  the  appellee  by  the  act  of  its  serrants, 
or  some  of  them,  in  control  of  its  street  car,  in  suddenly,  and 
without  warning  to  her,  starting  it  and  throwing  her  to  the  ground 
while  she  was  alighting  therefrom  after  it  had  been  e^pped  for 
that  purpose,  the  following  instruction  from  the  trial  court  to  the 
Jury  sufficiently  defined  the  negligence  of  which  the  appellant's 
servants  must  have  been  guilty  to  authorize  a  verdict  for  the 
appellee:  "The  Jury  will  find  for  the  defendant,  unless  they  believe 
from  the  evidence  that  when  the  plaintiff  was  leaving  and  before 
she  was  clear  of  the  car,  the  defendant's  employes  negligently 
and  carelessly  started  eaid  car  and  by  relison  of  such  starting 
of  said  car,  the  plaintiff  was  thrown  and  caused  to  fall  as  de- 
scribed in  the  proof,  in  which  event  they  will  find  for  the  plain- 
tiff." 

2.  Appeal  and  Error — Instructions. — The  refusal  of  the  court  to  give, 
at  appellant's  request,  an  instruction,  the  converse  of  that  set  out 
above,  further  defining  negligence,  was  not  prejudicial  to  any  sub- 
stantial right  of  the  defendant  and  is  not,  therefore,  such  error  as 
will  authorize  the  reversal  of  the  Judgment. 

3.  Appeal  and  Error— Evidence — ^Res  Gestae — ^Harmless  Error. — ^Al- 
though it  wafi  admitted  by  appellant's  conductor  on  cross  ex- 
amination, that  in  a  telephone  conversation  with  appellee  more 
than  a  year  after  her  injuries  were  received,  he  made  of  her  cer- 
tain inquiries  regarding  her  action  against  appellant  for  damages, 
such  conversation  being  no  part  of  the  res  gestae,  should  have  been 
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excluded  as  incompetent  But  as  it  consisted  of  a  mere  inquiry  on 
the  part  of  the  conductor  as  to  whether  appellee  had  brought  suit 
for  her  injuries,  and  whether  she  would  attend  the  trial  of  the 
case,  and  the  questions  were  given  affirmative  answers  by  ap* 
pellee,  the  patent  irrelev&ncy  of  the  conversation,  which  fur- 
ni^ed  no  proof  whatever  of  negligence  on  the  part  of  appellant's 
servants  in  the  matter  of  causing  appellee's  injuries  and  could 
not  have  served  to  discredit  the  witness,  rendered  its  introduc- 
tion harmless  error. 

MAT  HEROLD  for  appellant. 

ARTHUR  C.  HAIfL  for  appellee. 

OnisnoN  OF  the  Cotjrt  by  Judge  Settle — Affirming. 

This  appeal  brings  to  us  for  review  a  judgment  of  the 
Campbell  circuit  court  entered  upon  a  verdict  awarding 
the  appellee  $1,200.00  damages,  for  bodily  injuries  she 
sustained  while  a  passenger  on  one  of  appellant's  street 
cars,  caused,  as  alleged,  by  the  negligence  of  its  serv- 
ants operating  it  in  suddenly,  and  without  warning  to 
her,  starting  the  car  while  she  was  in  the  act  of  alighting 
therefrom,  after  it  had  previously  been  stopped  for  that 
purpose.  Two  grounds  are  urged  by  appellant's  coun- 
sel for  a  reversal:  error  of  the  trial  court  (1)  In  refus- 
ing an  instruction  offered  by  appellant.  (2)  In  admitting 
incompetent  evidence. 

The  refused  instruction  is  perhaps  open  to  criticism 
because  of  its  confining  the  right  of  recovery  to  the  posi- 
tion occupied  by  appellee  on  the  steps  of  the  car  when 
it  was  started,  by  telling  the  jury  that  in  order  to  find 
for  her  they  must  believe  from  the  evidence  that  she  was 
at  the  time  the  car  started  standing  with  one  foot  on  a 
stefp  thereof;  with  this  exception  it  does  not  seem  ob- 
jectionable, and  properly  might  have  been  given.  In- 
deed, in  other  respects  it  was  substantially  the  same  in 
meaning  as  the  instruction  on  the  same  subject  given  by 
the  court,  except  that  it  was  more  elaborate  in  its  defini- 
tion of  the  degree  of  care  required  of  appellant's  serv- 
ants in  charge  of  the  street  car  to  protect  appellee  from 
injury  while  a  passenger  thereon ;  and  its  closing  state- 
ment of  the  law  was  but  the  converse  of  the  law  as  set 
forth  in  the  instruction  given  by  the  court. 

The  instruction  given  by  the  court  is  as  follows: 

**The  jury  will  find  for  defendant,  unless  they  believe 
from  the  evidence  that  when  the  plaintiff  was  leaving  the 

Digitized  by  V:rOOQ  IC 


70  KENTUCKY  EEPOETS.  [Vol.  187. 

car  and  before  she  was  clear  of  the  car,  the  defendant's 
employees  negligently  and  carelessly  started  said  car 
and  by  reason  of  such  starting  of  said  car,  the  plaintiff 
was  thrown  and  caused  to  fall  as  described  in  the  proof, 
in  which  case  they  will  find  for  plaintiflf.*' 

The  instruction  is  to  be  commended  for  its  clearness 
and  brevity,  and  with  the  others  given,  which  are  not 
complained  of,  contained  all  the  law  required  for  the 
guidance  of  the  jury  in  arriving  at  a  verdict.  There  was 
no  proof  whatever  of  contributory  negligence,  but  it  was 
the  appellant's  theory  that  appellee  instead  of  falling 
from  the  car,  fell  after  safely  alighting  therefrom  by 
twisting  her  foot  on  the  rough  edges  of  the  brick  street. 
Both  this  theory  and  that  of  appellant's  negligence  re- 
lied on  by  appellee  were  fully  submitted  to  the  jury  by 
the  above  instruction.  Therefore  the  failure  of  the  court 
to  give  an  instruction  presenting  the  converse  of  that 
given  was  not  error.  Cohankus  Mfg.  Co.  v.  Rogers,  etc., 
29  B.  749;  Green  v.  Louisville  Railway  Co.,  119  Ky.  862; 
South  Covington  and  Cincinnati  Street  Railway  Co.  v. 
Hooffield,  145  Ky.  22 ;  Samuels  v.  Louisville  Railway  Co., 
151  Ky.  90. 

Appellant's  complaint  of  the  failure  of  the  court  to 
give  an  instruction  defining  negligence,  cannot  be  sus- 
tained. The  negligence  that  would  authorize  a  verdict  in 
behalf  of  the  appellee  was  sufficiently  defined  when  the 
jury  w;ere  told  by  the  instruction  above  quoted  that  if 
**the  defendant's  employees  negligently  and  carelessly 
started  said  oar  and  by  reason  of  such  starting  of  said 
car,  the  plaintiff  was  thrown  and  caused  to  fall"  they 
should  find  for  plaintiff.  The  act  of  starting  the  car 
under  the  circumstances  thus  stated  itself  constituted  the 
negligence  causing  the  injuries  and  rendered  unnecessary 
any  further  definition  of  the  term. 

The  alleged  incompetent  evidence  complained  of  by 
appellant  consisted  of  a  conversation  over  the  telephone 
between  appellee  and  appellant's  conductor  more  than 
a  year  after  the  former  received  her  injuries,  in  which 
the  latter  inquired  of  her  whether  she  was  going  to  bring 
suit  and  when  it  was  going  to  be  brought  up  for  trial. 
The  reason  given  by  the  witnesjg  for  this  inquiry  was 
that  appellee,  or  some  of  her  family,  had  previously  told 
him  she  was  going  to  leave  on  a  boat  trip  to  Louisville. 
The  inquiry  was  superfluous  as  the  suit  had  already  been 
brought.    It  does  not  appear  what  the  answer  to  the 
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question  was,  but  whatever  it  may  have  been  is  not  ma- 
terial. The  evidence  of  this  conversation  should  have 
been  excluded,  not  only  because  it  was  not  a  part  of  the 
res  gestae,  but  also  for  the  further  reason  that  it  was 
irrelevant  and  wholly  immaterial.  Its  introduction  could 
not  have  been  prejudicial  to  any  substantial  right  of  the 
appellant.  It  did  not  discredit  the  witness,  or  throw  any 
light  upon  the  question  of  whether  appellant's  employees 
were  or  were  not  negligent  in  causing  appellee's  injuries, 
therefore  its  admission  can,  from  no  point  of  view,  con- 
stitute reversible  error. 

While  there  was  some  conflict  of  evidence  as  to 
whether  appellant's  employees  were  guilty  of  negligence 
resulting  in  appellee's  injuries,  the  weight  of  the  evi- 
dence strongly  conduced  to  prove  such  negligence;  and 
no  cause  being  shown  for  disturbing  the  verdict,  the 
judgment  is  affirmed. 


Young  V.  Bank  of  Sweetwater. 

(Decided  February  17,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

Eridence — Against  Decedent's  Estate — Transaction  With. — ^The 
word  "trenfiactlon"  in  section  606  of  the  Civil  Oode,  cOiould  not  be 
grlven  a  narrow  meaning  or  one  that  would  defeat  the  purpose  to 
prevent  a  person  from  testifying  as  to  any  act  done  or  admitted 
to  be  done  by  a  decedent.  No  person  will  be  permitted  to  give 
testimony  In  his  own  behalf  thajt  will  have  a  tendency  to  strengthen 
his  claim  or  that  will  leave  the  impression  that  his  demand 
is  just,  although  he  may  not  testify  directly  to  any  transaction 
or  acts  done  or  admitted  to  be  done  by  the  deceased. 
Evidence — ^Against  Decedent's  E>state — ^What  is  a  Transaction 
With  Decedenlt. — ^Where  a  bank  endorsed  a  note  held  by  it  as  paid, 
although  the  endorsement  was  made  without  the  knowledge  or 
direction  of  the  maker,  a  stockholder  in  the  bank,  after  the  death 
of  the  maker,  could  not  explain  that  the  endorsement  was  made 
by  mistake. 

Evidence— Against  Decedent's  Estate — ^Presumption. — Credits  en- 
dorsed on  a  note  are  prima  facie  evidence  of  their  pajnments  and 
the  payee  of  the  note  cannot  testify  concerning  their  correctness 
or  that  they  were  made  by  mlcrtake  against  the  estate  of  the 
maker  of  the  note  who  is  dead. 

HENRY  J.  TILFORD  and  O'NEAL  &  O'NEAL  for  appeUant. 

BASKIN  &  VAUGHAN  for  appellee. 
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Opinion  of  the  Court  by  Chief  Justice  Caeboll — 
Affirming. 

On  January  5th,  1915,  D.  C.  Young,  with  M.  W.  J. 
Young,  as  surety,  executed  a  promissory  note  to  the 
Bank  of  Sweetwater,  Tennessee,  payable  in  six  months. 
D.  C.  Young  died  in  July,  1917,  and  in  February,  1918, 
this  suit  was  brought  by  the  appellee  bank  against  M. 
W.  J.  Young,  the  appellant. 

For  defense  to  the  note,  M.  W.  J.  Young  set  up  that 
the  note  sued  on  had  been  satisfied  on  September  19, 
1916,  by  the  execution  on  that  day  of  a  new  note  in  place 
of  the  original,  which  new  note,  as  alleged,  was  accepted 
by  the  bank  and  the  original  note  endorsed  paid. 

After  the  pleadings  had  been  made  up  and  evidence 
taken,  the  case  was  submitted,  and  from  a  judgment  in  . 
favor  of  the  bank  this  appeal  is  prosecuted  by  Young. 

The  correctness  of  the  judgment  depends  on  the  ques- 
tion whether  the  note  sued  on  was  satisfied  by  the  execu- 
tion of  the  new  note  on  September  19,  1916.  It  is  ad- 
mitted that  on  September  19,  1916,  a  new  note  for  the 
amount  of  the  note  sued  on  was  executed  by  D.  C.  Young, 
payable  to  the  bank,  and  that  the  bank  retained  posses- 
sion of  this  new  note,  on  which  there  also  appeared  as 
surety  the  name  of  M.  W.  J.  Young;  it  is  also  admitted 
that  on  September  19,  1916,  the  bank  put  on  the  face  of 
the  original  note,  with  a  stamp,  these  words:  ^'Bank  of 
Sweetwater,  paid  September  19,  1916,  Sweetwater, 
Tennesee.''  The  bank,  however,  for  reasons  that  will  be 
later  stated,  contends  that  the  endorsement  on  the  face 
of  the  original  note  and  its  retention  of  the  new  note  did 
not  amount  to  its  acceptance  of  the  new  note  in  satisfac- 
tion of  the  original;  on  the  other  hand,  M.  W.  J.  Young 
contends  that  the  new  note  was  accepted  in  the  place  of 
the  original  and  that  the  endorsement  on  the  original 
note  and  the  retention  of  the  new  note  established  this 
fact. 

M.  W.  J.  Young,  in  his  own  behalf,  testified  that  he 
signed  as  surety  for  D.  C.  Young,  who  was  his  brother, 
the  note  dated  January  5th,  1915 ;  that  D.  C.  Young,  the 
principal  in  the  note  died  on  July  3,  1937;  that  he  was 
first  notified  that  the  nDte  sued  on  was  unpaid  on  August 
8,  1917,  at  which  time  payment  was  demanded  of  him. 

For  the  bank,  S.  T.  Jones,  who  was  president,  cashier, 
and  also  a  stockholder,  testified  that  the  interest  on  the 
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note  was  paid  every  six  months  from  the  time  it  was 
due  in  June,  1915,  up  to  August  28,  1917;  that  D.  C. 
Young  died  in  July,  1917;  that  on  September  19,  1916, 
D.  C.  Young  came  into  the  bank  and  offered  him  a  new 
note  for  $1,500.00,  with  the  name  of  M.  W.  J.  Young 
signed  to  the  note,  but  he  declined  to  accept  the  new 
note  in  satisfaction  of  the  original,  because  thQ  name  of 
M.  W.  J.  Young  had  not  been  signed  by  himself  to  the 
new  note ;  that  D.  C.  Young  left  the  new  note  at  the  bank 
and  promised  to  get  another  note  with  the  name  of  M. 
W.  J.  Young  signed  to  it  in  person,  but  tiid  not  do  so. 
He  further  testified  that  when  D.  C.  Young  called  at  the 
bank  on  September  19,  1916,  he  understood  that  he  had 
come  for  the  purpose-,  of  paying  the  original  note,  and 
that  he  then  went  into  another  room  in  the  building  and 
got  the  original  note  and  endorsed  on  it  with  a  stamp  the 
words  that  appear  on  the  face  of  the  note. 

He  further  said  that:  ''I  stamped  the  note  in  that 
way  by  mistake.  It  was  done  in  the  main  banking  room. 
No  one  was  present  at  the  place  where  I  was  when  I  put 
the  stamp  on,  but  at  other  places  in  the  bank  there  were 
some  of  the  regular  employes  of  the  bank.  Neither  of  the 
Youngs,  I  mean  D.  C.  Young  and  M.  W.  J.  Young,  were 
present  in  the  room.  D.  C.  Young  was  not  present  and 
did  not  see  me  stamp  those  words  and  figures  upon  that 
note.  That  after  stamping  the  note  he  took  it  back  in  ^ 
the  room  where  D.  C.  Young  was  when  he  discovered 
that  he  did  not  intend  to  pay  the  original  note,  but  only 
the  interest  on  it.' ' 

Dora  E.  Young,  a  lawyer  at  Sweetwater,  Tennessee, 
and  who  was  a  partner  of  D.  C.  Yojmg,  testified  that  he 
paid  for  D.  C.  Young  the  interest,  endorsed  as  credits, 
on  the  note  in  1917;  that  he  was  executor  of  the  estate 
of  D.  C.  Young  and  that  after  the  death  of  D.  C.  Young, 
the  bank  presented  to  him,  as  executor,  the  original  note, 
with  the  stamp  endorsement  on  it  showing  its  payment ; 
that  it  was  attached  to  the  new  note  executed  on  Septem- 
ber 19,  1916;  that  the  bank  explained  that  the  original 
note  had  beei^  stamped  paid  by  mistake,  and  that  the  new 
one  had  been  retained  in  the  expectation  that  another 
note  properly  signed  would  be  received  from  M.  W.  J. 
Young. 

Clarence  E.  Young  testified  that  he  was  the  book- 
keeper and  assistant  cashier  of  the  Bank  of  Sweetwater, 
but  not  a  stockholder ;  that  the  bank  books  showed  thai 
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no  payments  had  been  made  on  the  original  note  except 
the  interest  payments  endorsed  on  the  note.  It  may  also 
be  here  said  that  it  does  not  appear  that  any  entry  of 
the  new  note  dated  September  19,  1916,  was  ever  made 
on  the  bank  books,  nor  was  any  interest  ever  credited, 
on  this  note. 

The  evidence  of  S.  T.  Jones,  the  president  and  cash- 
ier, who  was  also  a  stockholder  in  the  bank,  as  to  con- 
versations with  D.  C.  Young  was  not,  of  course,  compe- 
tent, nor  was  his  exiplanation  of  the  circumstances  under 
-  which  he  made  the  endorsement  on  the  original  note.  He 
testified,  as  we  have  seen,  that  this  endorsement  was  not 
made  in  the  presence  of,  or  with  the  knowledge  of,  or  by 
the  direction  or  consent  of  D.  C.  Young,  nor  does  it  ap-  - 
pear  that  D.  C.  Young  ever  saw  the  endorsement  or  knew 
that  it  had  been  made;  and  the  importance  of  this  en- 
dorsement unexplained  lies  in  the  fact  that  it  furnished 
prima  facie  Evidence  of  the  payment  of  the  note,  but  of 
course  this  prima  facie  evidence  would  be  easily  over- 
come by  the  evidence  of  Jones  if  it  was  competent. 

"We  had  a  question  as  to  the  competency  of  evidence 
like  this  in  the  case  of  Vannatta  v.  Willett's  Admr.,  103 
Ky.  355.  In  that  case  Vannatta  filed  a  note  properly 
proven  for  $5,000.00  against  the  estate  of  Willett.  On 
the  back  of  the  note  were  these  endorsements :  **Eeceived 
on  the  within  note  $600.00,  September  29,  1893.''  ^*Re- 
ceiyed  interest  on  the  within  note  up  to  September  22, 
1893.''  Vannatta  contended  that  these  two  endorsements 
were  for  the  same  thing,  namely,  the  payment  of  the 
interest  to  September  22,  1893 ;  that  they  were  made  by 
himself  by  his  own  mistake  in  the  absence  of  Willett. 

The  court,  however,  holding  that  his  evidence  was 
not  competent,  under  subsection  2,  of  section  606,  of  the 
Code,  to  explain  the  credits,  said:  **We  are  of  the  opin- 
ion that  these  credits  endorsed  upon  the  note  must  be 
held  to  be  transactions  with  decedent,  and  concerning 
which  appellant  could  not  testify  under  the  section  of  the 
Civil  Code  above.  The  mere  fact  that  these  endorse- 
ments may  have  been  made  by  appellant  himself,  and 
are  alleged  to  have  been  made  in  the  absence  of  decedent, 
can  not  alter  the  case.  These  credits  are  prima  facie 
evidence  of  the  payments  as  against  appellant  and  we 
do  not  understand  how  he  could  testify  concerning  their 
correctness  without  necessarily  also  testifying  as  to  the 
actual  payments  by  decedent."  , 
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To  the  same  effect  is  Cornelius  v.  Mills,  21  K.  L.  E. 
947;  Northrip's  Admr.  v.  WiUiams,  30  K.  L.  R.  1279. 

It  seems  to  us  that  there  is  no  material  difference  be- 
tween the  evidence  held  incompetent  in  the  Vannatta 
case  and  the  evidence  offered  by  Jones  in  this  case.  In 
the  Vannatta  case,  the  endorsement  of  credits  on  the 
note  were  held  to  be  prima  facie  evidence  of  payments 
made,  and  in  this  case  the  endorsement  on  the  note 
would  be  prima  facie  evidence  that  it  had  been  paid. 

It  may  be  true  that  the  decedent  had  no  connection 
whatever  with  the  endorsement  made  on  the  note  by  the 
bank,  and  that  it  was  made  without  his  hiowledge  or 
direction,  but  nevertheless  it  should  be  treated  as  a 
transaction  with  the  decedent  within  the  meaning  of  the 
Code.  The  endorsement  showed  that  the  note  had  been 
paid,  and  the  presumption  would  be  that  it  had  been 
paid  by  the  decedent.  So  that  when  Jones,  an  interested 
party,  undertook  to  explain  away  the  effect  of  this  en-  ^ 
dorsement  he  was  inferentially  testifying  to  a  transac- 
tion with  the  decedent,  and  concerning  a  matter  preju- 
dicial to  the  interest  of  the  estate. 

In  the  Northrip  case,  sv/pra,  in  considering  the  evi- 
dence of  a  witness  who  testified  that  a  person  against 
whose  estate  she  had  presented  a  claim  for  services  was 
helpless  and  required  a  great  deal  of  attention,  the  court, 
in  holding  this  evidence  incompetent,  said:  **It  is  argued 
that  this  evidence  did  not  relate  to  any  verbal  statement 
made  by  or  transaction  with  or  act  done  or  omitted  to  be 
done  by  the  deceased..  In  a  limited  sense  this  is  correct. 
But  this  Code  provision  should  not  be  given  a  narrow 
or  strained  construction  to  permit  persons  having  claims 
against  the  estates  of  deceased  persons  to  testify  with 
reference  thereto.  If  the  language  of  the  Code  was 
strictly  confined  to  statements  of  actual  transactions 
with  or  positive  acts  done  or  omitted  to  be  done,  the 
reason  and  purpose  of  this  Code  provision  would  be 
seriously  impaired,  if  not  destroyed.  No  person  will 
be  permitted  to  give  testimony  in  his  behalf  against  the 
estate  of  a  deceased  person  that  will  have  a  tendency  to 
strengthen'or  make  good  his  claim,  or  that  will  leave  the 
impression  upon  the  court  or  jury  that  his  demand  must 
be  just  and  reasonable,  because  in  substance  and  effect 
this  would-be  testifying,  although  indirectly,  to  transac- 
tions with  and  acts  done  or  omitted  to  be  done  by  the 
deceased.'' 
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We  have  then  the  note  sued  on  endorsed  paid  by  the 
bank,  thus  putting  on  the  bank  the  burden  of  overcom- 
ing the  prima  facie  evidence  of  the  payment  of  the  note 
it  is  seeking  to  collect. 

Now,  let  us  see  what  facts  and  circumstances  there 
are  in  the  record  to  overthrow  this  presumption  of  pay- 
ment. We  find  several.  (1)  The  possession  of  the  note  by 
the  bank  is  a  circumstance  tending  to  show  that  the  note 
was  not  paid  at  the  time  the  endorsement  was  made,  as 
it  is  customary  for  persons  who  pay  notes  to  take  pos- 
session of  them;  (2)  the  entries  on  the  books  of  the  bank 
^ere  competent  evidence  and  these  entries  showed  that 
the  original  note,  that  is  the  one  sued  on,  appeared  on 
the  books  of  the  bank  without  any  endorsement  or 
credits,  except  those  credits  about  which  there  is  no  dis- 
pute, and  this  is  very  persuasive  evidence  that  the  orig- 
inal note  was  never  paid,  especially  when  considered  in 
connection  with  the  further  persuasive  fact  that  the  new 
note  was  never  entered  on  the  books  of  the.  bank;  (3) 
the  bank,  soon  after  the  death  of  D.  C.  Young,  demanded 
payment  of  the  old  note  of  the  executor,  and  the  executor 
testified  that  when  payment  was  demanded,  the  old  note, 
with  the  new  one  attached,  was  presented  to  him.  The 
executor  also  related  the  statements  made  to  him  by  the 
bank  when  payment  was  demanded,  explaining  how  the 
note  happened  to  be  endorsed  paid,  but  we  do  not  think 
these  statements  competent;  (4)  M.  W.  J.  Young  admits 
that  he  signed  the  old  note  as  surety,  but  in  his  evidence 
does  not  mention  the  new  note  or  say  that  he  signed  or 
authorized  his  name  to  be  signed  to  it,  thus  in  effect  ad- 
mitting that  he  did  not  sign  the  new  note,  and  this  ad- 
mission leaves  the  inference  that  his  failure  to  sign  it 
was  the  reason  that  the  bank  did  not  accept  it  in  lieu  of 
the  old  note  to  which  his  name  was  regularly  signed.  If 
he  had  signed  the  new  note,  there  could  scarcely  be  any 
reason  assigned  why  the  bank  would  not  have  taken  it 
and  surrendered  the  old  note.  It  is  also  plain  that  the 
only  reason  why  M.  W.  J.  Young  is  trying  to  make  the 
bank  look  to  the  new  and  not  to  the  old  note  is  because 
he  is  liable  on  the  old  and  not  on  the  new  note. 

On  the  whole  case,  we  think  the  evidence,  direct  and 
circumstantial,  is  sufficient  to  overcome  the  presumption 
created  by  the  endorsement  and  to  establish  that  the 
bank  never  accepted  the  new  note  in  place  of  the  old  one. 

The  judgment  is  affirmed. 
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Charles,  et  aL  v.  Whitt 

(Decided  February  17,  1920.) 

Appeal  from  Pike  Circuit  Court. 

1.  Attorney  and  Client— Lien  Upon  Land  for  Recovery. — Section  107 
Kentucky  Statutefi,  creates,  for  an  attorney,  who  prosecutes  to  a 
recovery  an  action  for  lands,  for  his  client,  a  Hen  upon  the  lands« 

2.  Vendor  and  Purchaser — ^Attorney  and  Client — ^Llen  Upon  Land  for 
Recovery. — Section  107  Kentucky  Statutes,  which  provides,  "and 
If  the  records  show  the  name  of  the  attorney,  the  defendant  shall 
have  notice  of  the  lien"  of  the  attorney,  applies  only  to  the 
defendant  in  the  action  and  does  not  apply  to  a  purchaser  of  the 
property,  who  has  no  connection  with  the  action,  and  who  makes 
the  purchase  after  the  action  has  terminated. 

3.  Vendor  and  Purchaser— Attorney  and  Client — ^Llens. — ^A  pur- 
chaser, in  good  faith,  for  value,  withoitl  notice  of  an  attorney's 
lien,  created  by  section  107  Kentucky  Statutes,  takes  the  property 
purchased  free  from  the  attorney's  Hen. 

4.  Vendor  and  Purchaser — ^Attorney's  Lien  for  Services. — The  notice, 
which  a  purchaser.  In  good  faith,  for  value  of  property,  upon 
which  an  attorney's  Hen,  under  section  107  Kentucky  Statutes, 
exists,  in  order  to  cause  him  to  take  It,  burdened  with  the  Hen, 
is  either  actual  or  constructive  notice,  as  is  applied  to  a  pur- 
chaser, under  any  other  circumstances. 

5.  Vendor  and  Purchaser — Deeds — Recitals  in  Deed. — Where  in  a 
sale  and  conveyance  of  real  property,  the  deed  made  by  the 
vendor  contains  recitals  of  an  action  at  law  or  a  judgment,  as  a 
part  of  the  chain  of  title,  which  is  proposed  to  be  conveyed,  the 
law  fastens,  upon  the  vendee,  notice  of  the  facts  appearing  upon 
the  records  of  the  action,  and  the  facts  shown  by  the  Judgment, 
and  such  other  facts,  as  the  facts  appearing  upon  the  record  or 
judgment,  would  cause  an  ordinarily  prudent  man  to  make  inquiry 
about,  and  which,  if  pursued  with  ordinary  diligence  and  under- 
standing, would  have  learned  him,  provided  it  was  his  duty  to 
make  such  inquiry.  - 

6.  Infants — Contract  for  Legal  Services— Ratification. — ^An  infant  is 
not  bound  upon  a  contract  for  the  rendition  of  legal  services, 
where  he,  In  no  way.  has  ratified  the  contract  after  arriving  at  tae 
age  of  twenty-one  years,  but,  who  before  receiving  any  benefits 
of  the  contract,  repudiates  it. 

7.  Infants — Contract  for  Legal  Services. — Necessary  legal  services,  of 
value,  rendered  for  an  Infant,  are  considered  to  be  necessaries, 
and  the  property  of  the  Infant  may  be  su'bjected  to  payment  for 
them,  under  a  proper  state  of  pleadings,  as  upon  a  quantum 
meruit,  but,  the  inAmt  is  not  competent  to  make  a  contract. 
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8.  Equity — ^Knowledge  of  Outstanding  Equity — One  who  purchases 
and  accepts  title  to  real  property,  with  knowledge  of  an  outstand- 
ing equity,  in  another,  takes  the  property  iburdened  with  the  equity. 

E.  D.  STEPHENSON  and  P.  B.  STRATTON  for  appellants,  P.  B. 
Stratton,  E.  D.  Stephenson,  Stratton  &  Stephenson  and  Abner  May, 
et  al. 

JOHNSON  &  HATCHER  for  appellant.  Green  Charles. 

ROSCOE  VANOVER  and  WHITT  &  SHANNON  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — Reversing. 

The  appellants,  Abner  May,  Polly  May  Stanley, 
Martha  May  Whitt,  and  Jeff  May,  were  the  children  of 
Joseph  and  Nancy  Justice  May,  and  in  1911,  were  claim- 
ing to  be  the  owners  and  entitled  to  the  possession  of  a 
tract  of  land,  estimated  to  contain  781  acres,  in  Pike 
county,  and  of  which  others  claimed  to  be  the  owners 
and  were  in  the  possession.  The  appellants,  P.  B.  Strat- 
ton and  E.  D.  Stephenson  composed  a  partnership,  for 
the  practice  of  the  profession  of  law,  at  Pikeville,  and  the 
appellee,  W.  Scott  Whitt,  was,  also,  a  lawyer,  but,  re- 
sided in  the  county  about  twenty-five  miles  from  Pike- 
ville, the  seat  of  justice  for  the  county.  In  April,  1911, 
Abner  May,  Polly  May  Stanley,  and  Martha  May  Whitt, 
and  as  appellee  claims,  also,  Jeff  Mqy  employed  the  ap- 
pellee, Whitt,  and  Stratton,  as  lawyers  to  recover  the 
lands  for  them,  and  entered  into  a  contract,  in  writing,  ^ 
which  was  executed  in  triplicate,  and  a  copy  delivered 
to  Stratton,  and  one  to  Whitt,  by  the  terms  of  which 
the  clients,  whom  we  will,  for  convenience,  call  the  Mays, 
engaged  the  services  of  Whitt  and  Stratton  **to  take 
whatever  legal  steps,  they  may  deem  necessary"  to  re- 
cover the  tract  of  land,  and  to  render  whatever  other 
services,  as  attorneys,  which  they  deemed  necessary,  in 
the  prosecution  of  their  claim  to  the  lands,  and,  as  a  com- 
pensation to  the  attorneys  for  their  services,  agreed  to 
pay  to  them,  a  sum  equal  to  the  value  of  one-half  of  all 
the  lands,  minerals  and  timber,  the  attorneys  should  re- 
cover for  them.  After  Whitt  had  secured  this  contract, 
he  and  Stratton  prepared  a  petition  for  the  Mays 
against  the  adversary  claimants  of  the  lands.  Stratton 
drafted  the  petition,  in  the  presence  of  Whitt,  who  se- 
cured its  verification  by  their  clients.  To  this  petition, 
Stratton  subscribed  the  name  of  Whitt,  and  the  partner- 
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ship  of  Stratton  &  Stephenson.  The  litigation,  which 
followed,  continued  for  six  years,  and  resulted  in  three 
judgments  in  the  circuit  court,  and  two  appeals  to  this 
court,  and  finally,  in  the  recovery  of  the  land  for  the 
Mays.  In  1916,  after  a  return  of  the  action  from  th,is 
court  to  the  circuit  court,  Jeff  May,  who  had  become 
twenty-one  years  of  age,  informed  Stratton  and  Steph- 
enson, that  he  would'  not  abide  by  the  contract,  under 
which  they  and  Whitt  had  been  prosecuting  the  action, 
and  that  it  had  never  been  executed  either  by  himself, 
Polly  May  Stanley  or  Martha  May  Whitt,  and  that  he 
and  Martha  May  Whitt  were  infants,  when  the  contract 
was  made  and  would  repudiate  it.  Then,  Stratton  and 
Stephenson,  without  the  knowledge  of  Whitt,  entered 
into  a  contract  with  the  Mays  by  which  the  Mays  ob- 
ligated themselves  to  pay  the  partnership  of  Stratton  & 
Stephenson,  for  the  services  theretofore  rendered  by  it, 
and  to  be  thereafter,  rendered  by  it,  in  the  prosecution 
of  the  action,  in  the  event  of  a  recovery,  a  sum  equal  to 
the  value  of  one-half  of  the  coals  and  mineral&,  which 
might  be  in  the  lands,  which  they  were  endeavoring  to 
recover.  After  the  termination  of  the  litigation,  on  the 
3rd  day  of  July,  1917,  the  Mays,  by  a  deed,  conveyed  to 
Stratton  &  Stephenson,  an  undivided  one-half  of  the 
coals  and  minerals,  in  the  lands,  and,  on  the  following 
day,  sold  and  conveyed  to  appellant,  Charles,  the  entire 
surface  of  the  lands,  and  the  remaining  one-half  of  the 
coals  and  minerals,  in  the  lands,  for  which  he  paid  them 
the  sum  of  $16,500.00.  The  Mays  having  failed  to  com- 
pensate Whitt,  in  any  amount,  and  having  disposed  of 
all  the  property  recovered  for  them,  he  instituted  this 
action.  He  set  up  the  terms  of  his  contract,  and  alleged 
the  performance  of  it  upon  his  part,  and  the  recovery  of 
the  land,  and  that  under  the  contract,  he  was  entitled  to 
compensation  in  the  sum  of  $10,000.00.  He,  also,  set 
out  the  conveyances  to  Charles  and  Stratton  &  Stephen- 
son, which  he  averred,  were  fraudulently  made,  and, 
further,  alleged,  that  he  had  a  lien  upon  the  lands  to  se- 
cure the  payment  of  his  fee,  and  that  Stratton  &  Stephen- 
son and  Charles  had  accepted  the  conveyance  with  notice 
of  his  lien.  He  prayed  for  a  judgment  against  the 
Mays,  in  the  sum  of  $10,000.00,  that  it  be  adjudged  a 
lien  upon  the  lands,  and  for  an  enforcement  of  the  lien. 
The  defendants  resisted  the  claims  of  Whitt,  denying 
that  he  had  any  lien  upon  the  lands,  or  that  any  contract 
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of  employment  of  him  had  been  made  by  any  one  except 
Abner  May;  that  he  had  wholly  failed  to  perform  the 
contract  with  Abner  May,  but,  had  abandoned  the  con- 
tract and  refused  to  perform  any  services  in  the  action 
to  recover  the  lands ;  denied  the  execution  of  the  contract 
sued  on  by  Polly  May  Stanley,  Martha  May  Whitt  and 
Jeff  May,  and  averred,  that  the  latter  two,  were  infants 
at  the  time  of  its  making  and  execution;  that  Charles 
and  Stratton  &  Stephenson  were  bona  fide  purchasers  in 
good  faith,  for  value  and  without  notico  of  any  lien  or 
claim  of  lien  by  Whitt.  The  court  adjudged,  that  Whitt 
recover  of  the  Mays  jointly,  the  sum  of -$1,952.00,  which 
was  adjudged  to  be  a  lien  upon  the  interests  in  the  lands 
purchased  by  Charles  and  that  same  be  enforced;  and 
that  Whitt  recover  of  Stratton  &  Stephenson,  an  undi- 
vided one-third  of  the  coals  and  minerals,  which  had  been 
conveyed  to  them,  and  that  they  convey  such  interest  to 
him.  From  this  judgment,  all  of  the  'defendants  have 
appealed. 

(a)  The  appeal  of  Green  Charles  will  be  first  con- 
sidered. Section  107,  Kentudty  Statutes,  creates  for  the 
plaintiff's  attorney  in  an  action  for  the  recovery  of 
lands,  a  lien  upon  the  lands,  if  recovered,  to  secure  the 
payment  of  his  fee,  in  the  absence  of  a  contract,  which 
would  dispense  with  the  lien.  Mcintosh  v.  Bach,  110  ^ 
Ky.  701;  Sears  v.  Collie,  148  Ky.  444;  Johnson  v.  Breck- 
enridge,  4  K.  L.  E.  994;  Eginton  v.  Rusk,  3  K  L.  B.  689. 
The  lien,  however,  is  purely  a  statutory  one,  and,  for 
that  reason,  is  not  to  be  given  a  wider  scope,  than  is 
providedby  the  statute.  Eowe  v.  Fogle  88  Ky.  105.  Con- 
ceding, for  the  present,  that  the  contract  was  a  binding 
one  upon  the  Mays,  and  that  Whitt  substantially  per- 
formed it  upon  his  part  when  the  judgment,  by  which 
the  land  was  recovered  was  rendered,  that  he  would 
have  a  lien  upon  the  land  to  secure  the  payment  of  the 
fee  provided  for  in  the  contract,  would  be  beyond  con- 
troversy, and  the  lien  would  relate  back  to  the  institution 
of  the  suit.  If,  however,  he  failed  to  take  steps  to  enforce 
the  liien,  or  to  so  make  the  record,  that  it  would  be  notice 
to  one,  whose  duty  it  was  to  inquire  about  it,  that  such 
a  lien  existed,  and  after  the  termination  of  the  litigation 
the  owners  of  the  land  should  convey  the  legal  title  to  a 
purchaser  who  should  acquire  it  in  good  faith,  and  for 
value  and  without  notice  of  the  lien,  it  would  no  longer 
attach  to  the  land  in  the  hands  of  such  purchaser.  2  E.  C. 
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L.  1075.  In  the  instant  case,  Charles  is  not  a  lis  pendens 
purchaser,  as  said  by  the  trial  court,  as  he  did  not  ac- 
quire the  land  until  after  the  final  judgment,  in  the  action 
to  recover  it,  had  been  rendered  and  the  litigation  had 
completely  terminated.  The  provision  of  section  107,* 
supra,  which  provides,  '*and  if  the  records  show  the 
name  ofr  the  attorney,  the  defendant  shall  have  notice 
of  the  lien,''  would  not,  by  the  force  of  the  statute,  have 
the  effect  of  making  him  a  purchaser  with  notice,  as  he 
was  not  a  defendant  in  the  action  in  which  the  land  was 
recovered,  nor  a  party  to  it  in  any  way,  and  the  above 
provision  is  for  the  benefit  of  the  defendant  in  the  action, 
and  should  not  be  extended  beyond  its  purpose.  Tyler 
V.  Slemp,  124  Ky.  213.  That  Charles  had  two  elements 
of  a  purchaser  for  value  in  good  faith  and  without 
notice,  there  can  be  no  doubt.  He  paid  a  valuable  con- 
sideration for  the  property,  and  there  is  nothing  in  the 
record,  to  indicate,  that  his  purpose,  in  purchasing,  was 
to  obtain  an  unfair  advantage,  or  was  otherwise,  than 
in  good  faith.  There  is  no  pretense,  that  he  had  aiiy 
actual  knowledge,  from  any  source,  of  the  lien  of  Whitt, 
or  that  he  had  actual  knowledge  of  any  fact,  from  which 
he  could  have  reasonably  inferred,  that  Whitt  had,  or 
was  claiming  a  lien  upon  the  property.  The  same  rule 
should  be  applied  to  Charles,  as  is  applied  in  determin- 
ing whether  a  purchaser,  in  any  other  character  of  cir- 
cuntistances,  was  or  was  not  without  notice,  and,  in  the 
absence  of  actual  notice,  a  constructive  notice  is  sufficient 
to  fasten,  upon  a  purchaser,  notice  of  the  outstanding 
claim  of  another.  Knowledge  is  fastened  by  law  upon 
a  purchaser,  where  he  has  such  knowledge  of  facts  as 
would  put  an  ordinarily  prudent  man  upon  inquiry 
where  it  is  his  duty  to  inquire,  and  the  inquiry  being  pur- 
sued with  ordinary  diligence  and  understanding,  would 
lead  to  knowledge  of  the  required  fact.  Willis  v.  Vallett, 
4  Met.  186;  Ormes  v.  Weller,  21  E.  763;  Interstate  In- 
surance Co.  V.  Bailey,  29  K.  L.  B.  468;  Russell  v.  Petree, 
10  B.  M.  184.  Hence,  it  is  insisted,  that  Charles,  having 
heard  of  the  pendency  of  the  action  wherein  the  lands 
were  recovered,  should  have  made  diligent  inquiry  and 
investigation  of  the  records  of  the  court,  to  ascertain  if 
a  lien  existed,  before  making  the  purchase,  but,  it  does 
not  appear,  that  if  he  had  done  so,  he  could  or  would 
have  ascertained  the  fact.  He  deposes,  that  he  saw  one 
of  the  opinions  of  this  court  in  the  action,  and  observed, 
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that  Stratton  &  Stephenson  were  the  attorneys  for  the 
plaintiffs,  and  never  heard  of  Whitt  having  any  connec- 
tion with  the  case.  The  deed,  executed  to  Charles  for  his 
purchase  of  the  interest  in  the  lands,  in  describing  the 
lands  conveyed  to  him,  recites  that,  *4t  is  the  same  prop- 
erty lately  recovered,  from  A.  E.  Justice  by  the  heirs  of 
Nancy  May  Justice,  by  judgment  in  the  Court  of  Ap- 
peals, of  Kentucky,  styled.  Justice,  et  al.  v.  May,  et  al- 
and reported  176  Ky.  78."  A  purchaser  of  lands,  is 
chargeable,  as  a  general  rule,  with  notice  of  everything 
affecting  tlfe  lands,  which  apipcars  on  the  face  of  any 
deed,  which  forms,  a  necessary  link  in  the  chain  of  title, 
under  which  he  holds  and,  further,  with  notice  of  every 
fact,  which  he  could  have  learned  from  inquiry,  and  which 
the  things,  recited  in  the  deeds,  made  it  his  duty  to  in- 
quire about.  Honore  v.  Bakewell,  6  B.  M.  67 ;  Hocksmith 
V.  Damron,  1  Mon.  235 ;  Shuttleworth  v.  Ky.  Coal  Co.,  22 
K.  L.  R.  1806;  Deskins  v.  Big  Sandy  Co.,  121  Ky.  601; 
Bailey  v.  Southern  Ry..  Co.,  112  Ky:  424 ;  Dotson  v.  Mer- 
ritt,  141  Ky.  155  A  recitation  in  a  deed  of  a  judgment  or 
an  action  at  law,  as  a  part  of  the  chain  of  title,  is  con- 
structive notice  to  the  grantee  of  the  things,  which  are 
shown  by  the  record  of  the  action  or  the  judgment,  and 
hence,  although  Charles  had  no  actual  knowledge  of  any- 
thing appearing  upon  the  records  or  judgments  in  the 
action  for  the  recovery  of  the  land,  if  anything  did  ap- 
pear thereon,  which  would  have  put  an  ordinarily  pru- 
dent man  upon  inquiry  which,  by  ordinary  diligent  pur- 
suit, would  have  developed,  to  him  the  fact  of  the  lien, 
he  was  chargeable  with  notice  of  it,  and  hence,  whatever 
facts  appear  upon  such,  record,  will  have  to  be  treated 
as  bemg  within  Charles'  knowledge,  when  he  accepted  a 
deed,  and  paid  for  the  land.  It  is  conceded,  that  the 
litigation  began  in  the  year,  1911,  and  ended  in  1917,  a 
period  of  six  years  in  the  circuit  court  and  this  court, 
and  during  all  of  that  time,  Whitt 's  name  does  not  ap- 
pear upon  any  of  the  records,  or  anywhere  in  the  rec- 
ords as  an  attorney,  except,  that  his  name  is  subscribed 
to  the  petition.  Thereafter,  all  pleadings  and  all  the 
proceedings  appeared  in  the  name  of  Stratton  &  Stephen- 
son,  as  the  attorneys,  conducting  the  action  for  the  plain- 
tiffs, and  the  judgment,  for  the  recovery  of  the  land,  is 
silent  as  to  any  connection  which  Whitt  had  with  the 
action.  The  knowledge,  that  one  was  once  employed  as 
an  attorney  in  an  action,  is  not  notice  that  he  has  a  lien 
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upon  the  recovery.  As  to  whether  a  purchaser  shall  be 
held  to  have  constructive  notice  of  a  prior  equity,  must, 
in  each  case,  depend  upon  the  f^cts  and  circumstances 
peculiar  to  it  An  ordinarily  prudent  man  without  any 
other  knowledge  of  an  attorney  having  any  connection 
with  an  action,  and  who  should  examine  the  record  and 
judgments  in  the  action  and  find,  that  it  had  been  pend- 
ing for  six  years,,  and  in  it  there  had  been  two  judgments 
in  the  circuit  court  and  two  in  the  appellate  court,  and 
many  pleadings  and  written  evidence  of  proceedings 
filed,  and  the  case  continuously  carried  upon  the  docket, 
during  its  pendency,  and  he  should  find  the  name  of  an 
attorney  signed  to  the  original  petition,  and  nowhere, 
thereafter,  appearing  in  the  record,  but  the  names  of 
other  attorneys  appearing  as  having  conducted  the  litiga- 
tion, would  reasonably  conclude,  that  the  attorney's 
name  was  to  the  petition  by  mistake,  or  he  had,  long 
bince,  severed  his  connection  with  the  action  and  it  can 
not  be  said,  that  the  one  circumstance,  as  thus  surround- 
ed, was  such  as  to  put  an  ordinarily  prudent  man  upon 
inquiry,  or  indicate  negligence  upon  his  part  in  failing 
to  suspect  a  latent  equity.  Whitt,  by  his  negligence  in 
failing  to  cause  the  records  to  show  any  evidences  of  his 
lien,  should  bear  the  consequences,  rather  than  an  un- 
suspecting purchaser. 

(b)  Upon  the  issue,  as  to  whether  Whitt  performed 
the  contract  so  as  to  entitle  him  to  the  fee  provided  by 
it  in  the  event  of  recovery,  or  whether  he  abandoned  it, 
the  evidence  is  very  conflicting,  but  the  chancellor  ad- 
judged for  him  upon  the  issue,  and  while  the  active 
preparation  and  management  of  the  action  were  taken  by 
Stratton  &  Stephenson,  under  all  the  facts  developed  by 
the  record,  we  are  not  prepared  to  hold  that  Whitt  did 
not  perform  all  the  services,  that  were  in  contempla- 
tion between  him  and  Stratton  when  the  contract  was 
entered  into.  The  clients  made  no  complaint  of  Whitt 
pending  the  litigation,  and  make  none  now  in  their  testi- 
mony. It  is  clear,  that  they,  with  the  exception,  proba- 
bly, of  Jeflf  May,  considered  Whitt  an  attorney  in  the 
case  for  them  throughout  the  litigation.  They  consulted 
with  him  when  they  desired  to  do  so,  and,  at  no  time, 
indicated  to  him,  that  they  proposed  to  dispense  with  his 
services.  Whitt  deposes,  that  he  employed  Stratton  to 
assist  him  in  the  action,  because  Stratton  resided  at  the 
seat  of  justice,  and  could,  more  readily,  give  attention 
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to  all  necessary  proceedings,  and  to  notify  him  when  his 
services  were  necessary.  He  further  testifies,  that  he  as- 
sisted generally  in  the  preparation  of  the  case,  and  that 
his  clients  never  conceived  the  idea,  that  he  had 
abandoned  them,  is  apparent,  when  through  them  one  of 
the  briefs  filed  in  the  Court  of  Appeals  by  Stratton,  was 
brought  to  him  by  one  of  the  clients  for  his  consideration. 
Stratton  &  Stephenson  deny  much  of  what  Whitt  deposes, 
that  he  did  in  the  prosecution  of  the  action,  and  Stratton 
denies,  that  it  was  through  Whitt,  that  he  received  the 
employment,  and  deposes,  that  the  firm  of  Stratton  & 
Stephenson  had  been  engaged  by  the  father  of  their" 
clients,  theretofore,  but,  the  significant  fact  remains, 
that  the  contract  under  which  the  action  was  instituted  . 
and  prosecuted  for  a  period  of  five  years,  was  prepared 
by  Whitt,  and  that  it  did  not  include  the  firm  name  of 
Stratton  &  Stephenson,  which  it  would  appear,  that  it 
would  have  done,  if  it  had  been  a  contract  made  with  that 
firm  in  the  first  instance,  as  the  moving  jpirit  in  tiie 
negotiations.  Hence,  we  are  not  disposed  to  interfere 
with  the  judgment  of  the  chancellor  upon  that  issue. 

(c)  PoUie  May  Stanley,  Martha  May  Whitt  and 
Jeff  May,  in  their  answer,  deny  the  execution  of  the 
writing  sued  upon,  and  two  of  them  allege  their  infancy 
as  a  defense  to  any  recovery  upon  it.  When  they  testify, 
however,  the  first  two  named,  state,  unreservedly,  that 
they  executed  the  writing  containing  the  contract,  and 
Martha  May  Whitt,  who  interposes  her  infancy  in  the 
pleading  as  a  bar  to  recovery  against  her,  testified,  that 
she  executed  the  writing,  and  does  not,  now  desire  to 
repudiate  it,  and  she  should  not  surely  be  required  to  do 
so.  Jeflf  May,  who  was  an  infant  when  the  contract  was 
made,  denies,  that  he  subscribed  it,  or  ever  made  any 
such  contract.  *  While  the  evidence  is  contradictory  upon 
the  issue  as  to  whether  he  made  and  executed  the  con- 
tract, he  was,  then,  an  infant,  only  seventeen  years  of 
age,  and  has,  in  no  way,  ratified  it  since  that  time,  and 
is  not  bound  upon  it,  and  it  was  error  to  adjudge  a  re- 
covery of  him,  because  of  it.  If  he  executed  or  made  the 
contract  sued  on,  he  repudiated  it  very  soon  after  be- 
coming twenty-one  years  of  age  and  before  receiving  any 
benefits  of  the  contract.  While  legal  services  of  value, 
rendered  for  an  infant,  are  treated  as  necessaries,  for 
which  he  may  be  required  to  pay  a  reasonable  compensa- 
tion, he  is  not  competent  to  make  a  contract  for  same. 
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and  the  pleading  and  issues,  in  the  instant  case,  were  not 
such  as  to  permit  the  court  to  render  a  judgment  against 
him  in  the  nature  of  a  quantum  meruit.  22  Cyc.  582; 
Pope.v.  Lyttle,  157  Ky.  659. 

(d)  It  was  error  to  adjudge,  that  Whitt  recover 
one-third  of  the  coal  and  miaerals,  which  had  been  con- 
veyed to  Stratton  &  Stephenson.  He  merely  had  a  lien 
upon  the  property,  recovered,  and  was  not  the  owner  of 
it  in  kind,  and  if  the  Mays  had  remained  the  owners,  he 
would  not  have  been  entitled  to  recover  from  them  any 
part  of  the  property  in  kind,  but,  his  only  right  would 
have  been  to  have  an  enforcement  of  his  lien.  There 
were  no  contractual  relations  between  Whitt  and  any 
of  the  parties  which  justified  such  a  judgment.  When 
the  final  judgment  was  rendered  in  the  action  for  the  re- 
covery of  the  land,  Whitt,  under  his  contract,  as  between 
him  and  Stratton  was  entitled  to  have  a  fee  equal  to  the 
then  value  of  one-fourth  of  the  interests  in  the  land  re- 
covered by  him  for  Abner  May,  Polly  May  Stanley,  and 
Martha  Whitt,  and  had  a  lien  upon  such  interests  to  se- 
cure its  payment,  and  Stratton  &  Stephenson,  i;hrough 
Stratton,  would  have  been  entitled  to  a  similar  fee,  se- 
cured by  a  similar  lien,  upon  the  interest  recovered  by 
them,  if  they  had  not,  by  subsequent  contract  with  the 
Mays,  reduced  the  amount  of  their  fee,  and  by  the  ac- 
ceptance of  conveyance  to  them,  of  a  portion,  released 
their  lien  upon  the  remainder  of  the  property.  Under 
the  contract,  if  it  be  conceded  that  Whitt  and  Stratton 
performed  equal  services,  one-half  of  the  interest  of  each 
of  the  clients  in  the  property,  would  be  all  that  Whitt 
could  have  been  equitably  considered  to  have  recovered,, 
and  hence,  his  lien  would  extend  to  only  one-half  of  the 
property  recovered.  The  sale  by  the  Mays  to  Charles, 
without  the  knowledge  or  consent  of  Whitt,  could  not 
affect  his  right  to  a  lien  upon  the  remainder  of  the  prop- 
erty, nor  could  the  acceptance  of  a  conveyance  by  Strat- 
ton &  Stephenson  to  the  portion  of  the  property  con- 
veyed to  them,  with  the  full  knowledge  upon  their  part 
of  the  equity  of  Whitt,  affect  his  lien  upon  that  portion 
of  the  property.  Charles  being  a  purchaser  in  good 
faith  for  value,  and  without  notice,  of  the  portion  of  the 
property  conveyed  to  him,  there  was  left  only  the  por- 
tion, conveyed  to  Stratton  &  Stephenson  subject  to 
Whitt  *s  lien.  It  do^es  not  appear,  that  the  loss  of  Whitt 's 
lien  upon  the  property  bought  by  Charles,  is  attributable 
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in  any  way  to  Stratton  &  Stephenson.  Stratton  & 
Stephenson  had  full  knowledge  of  the  lien  of  Whitt  upon 
the  portion  of  the  property  conveyed  to  them,  and  nec- 
essarily took  it  subject  to  the  burden.  Long  v.  Ker- 
rigan, 13  K.  L.  E.  43a;  Lain  v.  Morton,  23  K.  L.  E.  438; 
Perry  v.  Trimble,  25  K.  L.  E.  725;  McGuire  v.  Whitt,  25 
K.  L.  E.  2275;  Allison  v.  Eussell,  3  K.  L.  B.  198;  Harris 
V.  Calmes,  100  Ky.  272.  They  became  trustees  for  the 
preservation  of  Whitt 's  lien.  Under  the  facts,  it  is  .not 
important,  that  the  contract  under  which  the  action  for 
the  recovery  of  the  lands  was  instituted,  was  a  contract 
with  Stratton  and  not  Stratton  &  Stephenson.  It  was  a 
business  entirely  within  the  scope  of  the  partnership  con- 
tract of  Stratton  &  Stephenson,  and  Stephenson  was  en- 
titled to  share  the  profits  of  it,  equally  with  Stratton. 
Chambers  v.  Johnson,  180  Ky.  73.  The  firm  of  Stratton 
&  Stephenson  engaged  in  the  prosecution  of  the  actidn 
with  the  knowledge  and  acquiescence  of  both  Whitt  and 
the  Mays,  as  the  name  of  the  partnership  was  subscribed 
to  the  petition  at  the  very  beginning,  in  Whitt 's  presence, 
and  he  treated  the  partnership  as  being  the  party,  with 
wnom  his  contract  existed.  Hence,  the  lien,  which  the 
partnership  had  through  Stratton,  was  of  equal  dignity 
with  that  of  AVhitt  and  the  subsequent  contract  with  the 
Mays,  made  by  Stratton  &  Stephenson,  was  not  a  new 
employment,  but  a  new  agreement  as  to  the  amount  of 
the  fee  which  the  partnership  was  to  receive,  and  of  it, 
Whitt  can  not  complain,  except  to  the  extent,  that  it  un- 
dertook to  displace  his  lien,  which  it  could  not  do  with- 
out his  consent.  Stratton  &  Stephenson  are  in  no  worse 
condition,  than  if  they  had  never  received  the  convey- 
ance, but  had  voluntarily  released  their  lien  upon  all  the 
propelrty  except  the  portion,  which  was  conveyed  to 
them,  and  they  surely  yet  have  a  right  in  the  remaining 
part  equal  and  of  the  same  dignity  as  that  of  Whitt. 
Hence,  in  the  condition  in  which  the  parties  have  placed 
themselves,  by  the  loss  of  the  lien  upon  the  remainder 
of  the  property,  by  both  parties,  and  the  settlement  of 
the  lien  of  Stratton  &  Stephenson  by  their  acceptance 
of  a  conveyance  of  a  portion  of  the  property,  in  kind, 
it  is  a  practicable  equity,  under  all  the  circumstances, 
that  Whitt  should  have  a  lien  upon  the  undivided  one- 
half  only  of  each  of  the  interests  in  the  land,  which  was 
conveyed  to  Stratton  &  Stephenson  by  Abner  May,  Polly 
May  Stanley,  and  Martha    May    Whitt,    respectively. 
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which  would  be  an  undivided  three-eighths  of  the  whole, 
to  which  Stratton  &  Stephenson  hold  title. 

The  judgment  is  therefore  reversed,  and  the  cause 
remanded  with  directions  to  set  aside  the  judgment  and 
to  dismiss  the  action  as  to  appellant,  Charles ;  to  ascer- 
tain and  fix  the  amount  of  the  fee  to  which  "Whitt  is  en- 
titled under  his  contract,  as  against  Abner  May,  Polly 
May  Stanley  and  Martha  May  Whitt,  and  to  render  a 
judgment  in  his  favor  against  them  respectively,  there- 
for, and  to  adjudge  that  same  is  a  lien  upon  an  undivided 
one-half  of  the  interest  in  the  coal  and  minerals,  which 
each  of  them  conveyed  to  Stratton  &  Stehpenson,  and 
which  as  above  stated,  amounts  in  all,  to  three-eighths 
of  the  coal  and  minerals  to  which  Stratton  &  Stephenson 
hold  title,  and  to  enter  a  judgment  for  the  enforcement 
of  Whitt 's  lien  against  same,  and  for  such  proceedings, 
as  are  not  inconsistent  with  this  opinion. 


Homing,  et  aL  v.  Fiscal  Court  of  Caldwell  County,  et  aL 

(Decided  February  17,  1920. 

Appeal  from  Caldwell  Circuit  Court. 

1.  Elections — Pleadings—Failure  to  State  Cause  of  Action. — A 
pleading  which  alleges  an  Irregularity  in  an  order  for  a  registra- 
tion of  voters,  in  a  city  of  the  fourth  class,  for  an  election,  held 
in  the  county,  which  does  not  state  facts  which  show  that  the 
irregularity  in  any  way  affected  the  result  of  the  election,  does 
not  state  a  cause  of  action,  in  an  action  to  declare  an  election 
invalid. 

2.  Elections — Special  Election — How  Ordered. — ^The  portion  of  sec- 
tion 4307  Kentucky  Statutes,  which  provides  that  a  special  election 
held  under  th^t  section,  shall  be  ordered  to  be  held  "upon  some 
day  named  in  the  petition,"  is  not  mandatory,  but  a  provision 
for  orderly  procedure,  and  is  directory,  and  the  failure  of  the 
county  court  to  order  the  election  held  "upon  some  day  named 
In  the  petition,"  will  not  invalidate  the  election,  if  it  is  ordered 
to  be  held  upon  a  day  otherwise  within  the  limits  prescribed 
by  the  statute,  and  is  otherwise  regrularly  and  legally  held. 

3.  Trial — Issue. — The  issue  Intended  by  section  367,  sub-section  5, 
of  the  Civil  Code,  is  an  issue  of  fact  and  not  of  law  and  where 
the  issue  is  one  of  law,  and  in  the  absence  of  an  issue  of  fact, 
the  section  has  no  application. 

4.  Appeal  and  Error — Reversal  of  Judgment. — ^As  required  by  section 
756,  Civil  Code,  a  judgment  will  not  be  reversed  on  account  of 
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^rror,  which  does  not  substantially  prejudice  the  rights  of  the 
complaining  party. 

R.  W.  LISANBY  for  appellants. 

J.  C.  GATES,  J.  B.  BAKER  and  ALBERT  MORSE  for  appellees. 

Opinion  of  the  Coubt  by  Jtjdgb  Hubt — ^Affirming. 

On  the  27th  day  of  September,  1919,  a  special  election 
was  held  at  the  various  polling  places,  in  Caldwell 
county,  for  the  purpose  of  taking  the  sense  of  the  legal 
voters  of  the  county,  upon  the  question,  whether  or  not 
the  fiscal  court,  should  have  the  power  to  issue  and  sell 
the  bonds  of  the  county,  to  the  amount  of  $300,000.00,  for 
the  purpose  of  building,  constructing  and  reconstructing 
public  roads  and  bridges,  in  the  county  as  provided  by 
section  4307,  Kentucky  Statutes.  The  election  resulted 
in  a  majority  of  the  persons,  who  voted  at  the  election 
casting  their  votes,  in  favor  of  issuing  the  bonds.  The 
appellants  instituted  this  action  to  enjoin  the  county,  and 
the  fiscal  court  thereof,  from  issuing  or  selling  the  bonds. 
Upon  a  hearing,  the  circuit  court,  adjudged,  that  tiie  peti- 
tion of  appellants,  and,  also,  the  petition  of  M.  R.  Kevil, 
an  intervening  petitioner,  be  dismissed,  and  from  this 
judgment,  the  appellants  have  appealed.  The  grounds 
of  reversal  relied  upon,  are,  that  the  court  erred,  in  the 
following  particulars : 

(1)  In  sustaining  the  defendants^  demurrer  to  the 
second  paragraph  of  the  petition. 

(2)  In  overruling  the  plaintiffs*  demurrer  to  the 
second  paragraph  of  the  answer. 

(3)  In  overruling  exceptions  to  the  deposition  of 
the  judge  of  the  county  court. 

(4)  In  adjudging,  that  the  advertisement  of  the  elec- 
tion made  by  the  sheriff,  was  sufficient  to  uphold  the 
validity  of  the  election 

(5)  In  permitting  the  petition  of  the  intervening 
plaintiff  to  be  filed. 

(6)  In  overruling  the  plaintiff-s'  motion  to  file  an 
amended  petition. 

(7)  In  ordering  the  submission  of  the  action  for 
trial  and  judgment  and  rendering  final  judgment  therein 
before  it  stood  for  trial,  in  accordance  with  the  pro- 
visions of  the  Civil  Code.  These  objections  to  the  sound- 
ness of  the  judgment,  will  be  considered,  in  their  order. 
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(a)     The  second  paragraph  of  the  petition,  to  which 
the  trial  court  sustained  a  general  demurrer,  and  which 
the  plaintiffs,  who  are  appellants,  here,  did  not  offer  to 
amend,  set  forth,  as  one  of  their  causes  of  action,  and 
one  of  the  reasons,  why  the  election  was  invalid,  that  the 
county  of  Caldwell,  contained  the  city  of  Princeton,  a 
city  of  the  fourth  class,  wherein  persons  to  qualify  them- 
selves to  vote,  are  required  to  register  for  that  purpose, 
preceding  the  election,  and  that  the  county  judge,  when 
the  order  was  made  for  thf  election  to  be  held  for  the 
purpose  of  authorizing  the  fiscal  court  to  issue  and  sell 
the  bonds  of  the  county,  for  road  and  bridge  purposes, 
did  not,  at  the  same  time,  fix  a  day  for  the  registration 
of  persons  who  resided,  in  Princeton,  entitled  to  vote 
thereat,  whose  names  had  not  been  recorded  on  the  reg- 
istration books  for  that  year,  and  did  not  publish  the 
fact  of  the  registration  provided  for,  as  the  time  and 
place  of  holding  tiie  special  registration  was  required  to 
be  published,  as  provided  by   section    1495,    Kentucky 
Statutes,  but,  instead  of  having  made  the  order  for  the 
registration  on  July  21st,  the  day  upon  which  the  order 
to  hold  the  election  was  made,  on  the  28th  day  of  July, 
thereafter,  make  an  order  providing  for  the  special  reg- 
istration,   but,    the    order   was  not  entered  of  record, 
nor  lodged  for  record,  in  the  oflSce  of  the  clerk  of  the 
county  court  nor  was  it  delivered  to  the  sheriff.    The 
pleading  does  not  advise  us,  whether  a  registration  was 
actually  had,  or  was  not  had,  nor  whether  the  voters,  who 
resided  in  the  city  of  Princeton,  participated  or  did  not 
participate  in  the  election;  nor  whether  they  voted  or 
were  denied  the  right  to  vote,  at  the  election,  on  account 
of  the  alleged  irregularities,  of  the  registration,  if  the 
registration  was  had;  or  whether,  they  were  all,  or  any 
of  them,  denied  the  right  to  vote,  because  of  the  fact, 
that  no  opportunity  was  given  them  to  register,  as  voters. 
The  number  of  persons  who  resided  in  Princeton,  who 
were  qualified  to  vote,  at  the  election,  if  registered,  la 
not  alleged  in  the  pleading,  nor  does  it  undertake  to 
say,  how  many  of  such  persons  voted  at  the  election,  if 
any  of  them  voted;  or  if  denied,  the  right  to  vote,  how 
many  of  them  offered  to  vote  and  were  denied  the  priv- 
ilege.   Neither  does  the  pleading  show  how  many  voters 
in  the  county  oast  their  votes,  in  favor  of  the  issuing  of 
the  bonds,  nor  the  number,  who  voted  against  the  issu- 
ing of  the  bonds.    Upon  this  subject,  the  only  informa- 
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lion  conveyed  by  the  petition  is  that  the  majority  for  the 
issual  of  the  bonds,  was  286,  and  the  avernoient  of  the 
petition,  that  a  majority  of  the  legal  votes  cast,  were 
cast  in  favor  of  giving  the  fiscal  court,  the  authority  to 
issue  and  sell  the  bonds.  There  is  an  absence  from  the 
petition  of  any  averment,  to  the  effect,  that  the  alleged 
irregularities  in  ordering  the  registration,  had  any  ef- 
fect upon  the  result  of  the  election,  in  one  way  or  the 
other.  The  essential  thing  to  determine,  concerning  an 
election  lawfully  held,  is  whether  the  result  as  certified 
by  the  election  conunissioners  speaks  the  will  of  the  elec- 
torate, and  an  election  should  always  be  allowed  to  stand, 
if  there  is  a  fair  and  practical  way  of  determining  that 
the  result  of  the  election  spoke  the  will  of  those  legally 
participating  or  legally  entitled  and  desirous  of  partici- 
pation. One  of  the  constitutional  ^aranties  is,  that 
elections  must  be  ''free  and  equal,*'  which  means,  that 
all  persons,  who  are  entitled  to  participate  in  an  election 
as  voters,  shall  have  an  equal  opj)ortunity  to  do  so,  and 
shall  not  be  denied  such  right,  but,  before  a  court  is  au- 
thorized to  hold  an  election  to  be  void,  as  not  expressive 
of  the  will  of  the  electorate,  because,  legal  voters  have 
been  denied  the  right,  or  because  illegal  voters  have 
been  permitted  to  vote,  it  must  appear,  that  such  denial 
of  legal  voters  to  participate  or  the  participation  of  the 
illegal  voters,  had  such  an  influence  upon  the  result  of 
the  election,  as  certified,  that  it  can  not  be  determined, 
that  such  result  was  the  will  of  such  number  of  the  legal 
voters,  as  were  necessary  to  effect  such  result.  Hence, 
in  many  cases  of  contested  elections,  where  legal  voters 
have  been  denied  the  right  to  vote  by  fraud,  bribery, 
violence,  the  acts  of  officers,  through  mistake,  or  the 
faults  of  the  law,  the  election  will  not  be  set  aside,  unless 
it  appears,  that  the  nunaber  of  the  legal  voters,  who  were 
depWved  of  the  right  to  vote,  when  added  to  the  votes 
certified  for  the  minority,  changes  the  result  of  the  elec- 
tion; or  where  the  number  of  illegal  voters,  who  were 
permitted  to  vote,  and  for  whom  or  for  what  they  voted, 
can  not  be  ascertained,  is  such  a  number,  that  when  sub- 
tracted from  the  majority,  the  result  of  the  election  as 
certified,  is  changed.  The  election,  under  such  circum- 
stances, is  held  for  naught,  because  of  the  impossibility 
of  determining  the  will  of  the  electorate.  Banks  v. 
Sargent,  104  Ky.  843;  Scholl  v.  Bell,  125  Ky.  778;  Harri- 
son V.  Strand,  129  Ky.  193;  Ford  v.  Hopkins,  141  Ky. 
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181;  Wallbrecht  v.  Ingram,  164  Ky.  476;  Hardy  v.  Bus- 
sell,  181  Ky.  287.  The  opinion  in  Early  v.  Eaines,  121 
Ky.  439,  relied  upon  by  appellants  as  announcing  a  con- 
trary doctrine  to  that  above  stated,  does,  in  fact,  do  so, 
but,  the  conclusion  in  that  caae,  as  stated  in  Wallbrecht 
V.  Ingram,  sv/ipra,  has  not  been  followed  by  the  numerous 
cases  decided,  by  the  court,  since  its  rendition.  The  opin^ 
ion  in  Taylor  v.  Betts,  141  Ky.  1^8,  relied  upon  by  ap- 
pellants, does  not  announce  a  contrary  principle,  to  that, 
herein,  declared,  since,  in  that  case,  the  election  Was  de- 
clared void,  because  two-thirds  of  the  voters,  who  par- 
ticipated, were  not  eligible  to  vote,  and  the  will  of  the 
legal  voters,  therefore,  could  not  be  ascertained.  Hence, 
it  is  unnecessary  to  decide  whether  the  manner  and  time 
of  ordering  the  registration,  was  such  an  irregularity,  as 
to  make  the  registration  void,  if  the  registration  was 
held,  as  the  pleading  fails  to  show,  that  the  result  of  the 
election  would  have  been  different,  if  the  county  judge 
had  ordered  the  special  registration  at  the  same  time, 
he  ordered  the  election,  or  that  his  failure  to  do  so,  in 
any  way,  influenced  the  result,  and  the  demurrer  was 
properly  sustained. 

(b)  To  determine  the  soundness  of  the  ruling  of  the 
court,  in  overruling  the  plaintiffs^  demurrer,  to  the  sec- 
ond paragraph  of  the  answer,  it  is  ne^ssary  to  advert 
to  the  first  paragraph  of  the  petition,  aslthe  second  para- 
graph of  the  answer  was  a  plea  in  avoidance  of  the 
cause  of  action  set  out  in  the  first  paragraph  of  the  peti- 
tion. In  the  first  paragraph  of  the  petition,  the  plaintiffs 
alleged,  that  the  election  was  void,  for  the  reason  that 
the  county  court  was  without  authority  to  order  the  elec- 
tion held,  on  the  27th  day  of  September,  as  no  one  had 
signed  or  lodged  a  petition  with  the  county  judge,  re- 
questing an  election  to  be  held  on  the  27th  day  of  Sep- 
tember, but,  the  petition,  which  was  filed  with  the  judge 
of  the  county  court  requested  the  election  to  be  held  upon 
the  30th  day  of  September,  and  the  action  of  the  judge 
in  ordering  the  election  held  upon  the  27th  of  September, 
was  without  authority,  and  did  not  authorize  the  holding 
of  an  election  upon  that  day.  The  first  paragraph  of  the 
answer,  was  a  traverse,  and  in  the  second  paragraph,  the 
defendants  alleged,  that  the  petition,  when  received  by 
the  county  judge,  did  not  name  any  day  upon  which  the 
election  was  desired  to  be  held  by  the  petitioners,  and 
that  before  filing  or  ordering  the  filing  of  same  in  the 
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county  court,  the  county  judge,  intending  to  order /the 
electio^i  to  be  held  on  the  last  Saturday,  in  September, 
and  at  the  time,  thinking  that  the  last  Saturday,  in  Sep- 
tember, was  the  30th  day  of  that  month,  inserted,  without 
any  directions  from  the  petitioners,  the  words,  *^  Septem- 
ber 30,*'  as  the  date  for  holding  the  election;  but,  while 
preparing  jthe  order  to  be  entered  upon  the  order  book 
of  the  county  court,  ordering  the  election,  he  discovered, 
that  he  was  miataken  about  the  last  Saturday  in  the 
month  of  September,  being  the  30th  and  was  reminded, 
that  it  was  the  27th,  and  he,  accordingly  prepared  and 
had  entered  the  order,  calling  the  election  for  the  27th 
but  before  the  entry  of  the  order,  caused  the  petition  to 
be  filed,  overlooking  the  fact;  that  he  had  inserted  the 
30th  day  of  September,  in  the  petition,  and  forgetting  to 
correct  it  so  as  to  make  it  conform  to  the  order  calling 
the  election,  although  he  had  intended  to  do  so.  The 
statute,  which  governs  the  procedure,  for  ordering  such 
an  election,  is  section  4307,  Kentucky  Statutes,  and  the 
portion  of  it,  which  bears  upon  the  particular  question, 
under  consideration,  here,  is  as  follows:  ''Before  the 
bonds,  authorized  under  this  act,  shall  be  issued,  the 
county  court  of  the  county,  upon  the  petition  of  one  hun- 
dred and  fifty  legal  voters,  who  are  freeholders  of  the 
county,  shall,  at  the  regular  term  thereof,  after  receiv- 
ing said  petition,  make  an  order,  on  his  order  book,  di- 
recting an  election  to  be  held  in  said  county  on  some  day, 
named  in  said  petition,  not  earlier  than  sixty  days  after 
said  application  is  lodged  with  the  judge  of  said  court, 
which  order  shall  direct  the  sheriff  of  the  county  to  ad- 
vertise said  election  and  the  objects  therefor,  for  at 
least  thirty  days  next  before  the  day  thereof,  in  some 
newspaper  having  the  largest  circulation  in  the  county 
and,  also,  by  printed  hand  bills  posted  up  at  not  less  than 
four  public  places  in  each  voting  precinct  in  the  county 
and  at  the  court  house.** 

In  Denton  v.  Pulaski  County,  170  Ky.  33,  a  similar 
question  to  the  one  raised,  herein,  was  under  considera- 
tion. In  that  case,  the  petition,  as  filed,  did  not  designate 
or  name  any  day  for  the  holding  of  the  election.  It 
simply  requested,  that  the  electicTn  be  ordered  to  be  held, 

on  the day  of. 1915.     No 

date  for  the  election,  was  ever  inserted.  The  county 
court,  however,  ordered  the  election  to  be  held,  fixing  the 
date  for  it  in  its  order.    It  was  insisted,  that  the  county 
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court  was  without  jurisdiction  to  order  the  election  held 
upon  any  day,  except  upon  one  named  in  the  petition,  and 
as  the  petition  did  not  naine  any  day,  the  county  court 
was  without  authority  to  order  the  election,  and  hence, 
the  election  was  invalid.  This  court  held,  that  where  the 
petitioners  had  not  named  the  day  for  the  election  in  the 
petition,  such  fact,  did  not  deprive  the  county  court  of 
authority  to  order  the  election,  within  the  time  provided, 
and  if  the  election  was  lef?ally  and  properly  held,  the 
fact,  that  the  county  court  had  fixed  the  day  instead  of 
the  petitioners,  did  not  affect  the  validity  of  the  election. 
This  was  in  effect  a  holding  that  the  provision  of  the 
statute,  which  provides,  that  the  election  shall  be  ordered 
to  be  held  *'on  some  day  named  in  the  petition*'  was  not 
a  mandatory  requirement,  but,  was  in  its  nature  only 
directory,  and  a  failure  to  comply  with  it  strictly,  if  the 
election  was  otherwise  legally  held,  did  not  render  the 
election  invalid.  Hence,  in  accordance  with  the  holding, 
in  that  case,  there  could  be  no  doubt  of  the  authority  oi 
the  county  court  to  order  the  election  to  be  held  upon 
the  27th  day  of  September,  if  no  date  for  the  election 
had  been  inserted  in  the  petition  by  the  county  judge, 
before  he  caused  same  to  be  filed  in  the  county  court, 
and  the  only  question,  that  arises  is,  could  the  unau- 
thorized act  of  the  corunty  judge,  in  insertiag  in  the 
blanks  left  for  the  date  in  the  petition,  the  words,  ''Sep- 
tember 30,'*  when  the  petitioners  had,  without  sugges- 
tion, left  to  the  discretion  of  the  county  court,  the  nam- 
ing of  the  day  upon  which  the  election  should  be  held, 
deprive  the  county  court  of  the  power  to  select  for  the 
day  of  the  election  a  day  other  than  that  named  iu  the 
petition?  It  is  insisted  for  appellants,  however,  that  the 
petitioners,  not  having  named  a  date  for  the  election,  in 
their  petition,  when  same  was  lodged  with  the  county 
judge  to  be  filed,  that  he  was  invested  with  authority,  as 
the  agent  of  the  petitioners  to  insert  a  date  for  the  elec- 
tion, and  that  when  the  petition  was  filed,  the  naming  of 
the  date  in  the  petition  became  the  act  of  the  petitioners, 
and  the  county  court  had  no  authority  to  name  another 
day  for  the  election.  Conceding,  for  the  time  being,  that 
the  insertion  of  the  30th  day  of  September,  as  the  day 
for  the  election,  was  the  act  of  the  petitioners  and  in- 
serted by  authority  from  them,  did  the  act  of  the  county 
court,  after  the  petition  was  filed,  in  ordering  the  elec- 
tion to  be  held  upon  the  27th  instead  of  the  30th,  render 
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the  election  invalid?  In  other  words,  does  a  county 
court,  after  such  petition  is  filed,  which  names  a  day  for 
the  election,  have  the  authority  to  disregard  the  day 
named  and  select  another,  within  the  limits  prescribed  by 
the  statute?  A  conclusion,,  in  regard  to  this  question, 
would  necessarily  depend  upon,  whether  the  direction  to 
order  the  election  to  be  held  **on  some  day  named,  in 
the  petition,**  was  mandatory  or  merely  directory,  and 
this  depends  of  course,  upon  the  legislative  intention  to 
be  gathered  from  all  the  provisions  of  the  statute,  its 
nature,  object,  and  the  result  of  holding  the  provision  to 
be  mandatory  or  directory  being  considered.  In  Den- 
ton V.  PulasM  County,  supra,  it  was  said,  that  the  pur- 
pose  of  the  legislature,  was  to  give  the  petitioners  the 
right  to  name  a  day  for  the  election,  in  the  petition,  if 
they  chose  to  do  so,  and  upon  their  failure  to  do  so,  the 
court  had  authority  to  fix  the  date,  but,  the  question  as  to 
whether  the  court  might  fix  a  day,  other  than  the  one 
named  in  the  petition,  without  rendering  the  election 
invalid,  was  not  before  us  for  decision.  The  prerequisite 
necessary  to  give  the  county  court  jurisdiction,  as  re- 
quired by  the  statute,  is,  that  the  petition  must  be  sub- 
scribed by  one  hundred  and  fifty  legal  voters,  who  are 
freeholders,  but,  the  naming  of  a  day  for  the  election,  in 
the  petition,  is  not  a  jurisdictional  fact.  Denton  v.  Pulaski 
County,  supra.  The  petitioners  are  not  required  to  do 
so.  The  use  of  the  word,  ''shall'*  in  a  strftute  with  refer- 
ence to  some  requirement,  is  usually  indicative  that  the 
provision  is  mandatory,  but,  it  will  not  be  so  held,  if  the 
legislative  intention  appears  otherwise.  An  essential 
thing  to  the  validity  of  an  election  held  under  the  statute, 
supra,  is  that  the  petition  shall  be  subscribed  by  one 
hundred  and  fifty  legal  voters,  who  are  freeholders,  and 
that  the  order  be  made  at  a  regular  term  of  the  county 
court,  and  these  are  mandatory,  because  they  are  pre- 
requisites to  jurisdiction  to  order  the  election.  It  is 
likewise  essential  to  the  validity  of  such  an  election,  that 
it  be  not  held  earlier  than  sixty  days,  after  the  applica- 
tion is  made,  and  that  it  be  advertised  for  thirty  days, 
theretofore,  in  order  to  give  notice,  to  the  persons  af- 
fected by  such  an  election  of  the  time  and  place  of  its 
holding,  and  the  time  and  opportunity  to  consider  their 
interests,  in  connection  with  it,  and  their  duty,  in  refer- 
ence to  it,  in  the  protection  and  advancement  of  their 
rights  and  interests.     These   provisions    are,    without 
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doubt,  mandatory,  and,  unless  strictly  complied  with, 
would  render  the  election  without  effect.  The  provision 
providing,  that  the  election  be  ordered  to  be  held  "on 
some  day  named  in  the  petition,'^  could  only  be  a  pro- 
vision for  orderly  procedure.  After  deferring  the  elec- 
tion to  the  time  required  after  the  application,  and  after 
thirty  days'  notice  having  been  given  of  the  election,  it 
would  seem  to  be  immaterial,  whether  the  election  was 
held  upon  a  day  in  one  week  or  a  day  in  the  next  week. 
The  burden  of  taxation,  imposed  by  it,  would  be  the  same 
and  the  results,  beneficial  or  otherwise,  would  be  the 
same,  whether  the  election  was  held  upon  one  day  or  an- 
other. To  construe  the  statute  as  mandatory,  with  re- 
gard to  fixing  the  date  of  the  election,  "on  some  day 
named,  in  the  petition, ''  would  be  to  give  absolute  con- 
trol of  that  matter  to  the  petitioners,  who-  might  have  a 
reason  peculiar  to  themselves  for  naming  a  certain  day, 
and  take  away  from  the  county  court,  whose  act  is  repre- 
sentative of  all  its  citizens,  and  for  the  protection  of  the 
interests  of  all,  any  discretion  in  regard  to  it.  The 
language  of  the  statute,  "on  some  day  named  in  the  peti- 
tion, not  earlier  than  sixty  days  after  said  application,'* 
evidently  indicates  a  discretion  intended  to  be  vested  in 
the  county  court.  Hence,  we  conclude,  that  the  direction 
in  the  statute  with  regard  to  fixing  the  date  for  the  elec- 
tion, except  after  the  time  required  by  the  statute,  is  not 
mandatory,  but  directory,  and  if  the  election  was  other- 
wise legally  held,  the  fact,  that  the  county  court  ordered 
the  election  to  be  held  upon  a  day,  other  than  the  one 
named  in  the  petition,  but  on  the  third  day,  theretofore, 
did  not  render  the  election  invalid,  and  the  demurrer  was 
properly  overruled. 

(c)  There  is  no  averment  made  in  the  pleadings  or 
proven,  that  the  notice  given  by  the  sheriff  of  the  time 
and  place  of  the  election,  and  the  purpose  for  which 
it  was  held,  was  not  published  in  the  manner  provided 
by  law,  and  for  the  time  required  by  law,  for  such  elec- 
tions, but,  the  objection  made  thereto,  is,  that  the  sheriff 
did  not  state,  in  the  notice,  that  he  would  hold  the  elec- 
tion, as  provided  by  the  order  of  the  court.  The  objec- 
tion is  highly  technical  and  wholly  without  merit,  as  the 
notice  conveyed,  to  the  public,  full  information  as  to  the 
time,  and  places  of  the  election,  and  the  purpose  for 
which  it  was  held,  and  the  fact,  that  he  had  been  ordered 
to  advertise  it ;  and  it  was  not  necessary,  that  the  adver- 
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tisement  should  explicitly  say,  that  the  sheriflf  would  hold 
the  election  as  ordered,  as  the  law  prescribed  such  duty  . 
for  him, 

(d)  M.  E.  Kevil  was  allowed  to  file  an  intervening 
petition,  over  the  objection  of  appellants,  in  which  he 
referred  to  the  pleadings  of  appeUants,  and  adopted 
same,  and  joined  in  their  prayer  for  the  relief  sought  by 
them.  There  was  no  error  in  this,  but,  if  so,  it  is  im- 
possible to  see  how  the  appellants  were,  in  anywise, 
prejudiced  by  it,  and  he  is  not  complaining  of  the  action 
of  the  court  in  dismissing  his  petition. 

(e)  The  amended  petition  oflFered  by  appellants  and 
which  the  court  did  not  permit  to  be  filed,  only  stated 
with  some  amplification  the  cause  of  action  set  out  in 
the  first  paragraph  of  the  petition,  but,  did  not  allege 
any  additional  fact,  which  added  anything  to  what  the 
petition  already  contained  and,  therefore,  was  not  im- 
properly refused. 

(f)  The  action  was  submitted  for  final  judgment 
and  the  judgment,  appealed  from,  was  rendered  at  a 
special  term  of  the  circuit  court,  held  on  November  29th 
after  the  institution  of  the  action  on  October  21st.  The 
answer  was  filed  at  a  regular  term  of  the  court  on  No- 
vember 5th.  A  reply  was  filed  on  November  8th,  and  a 
rejoinder  on  November  29th.  The  action  was  submitted 
for  trial  and  final  judgment,  over  the  objection  of  ap- 
pellants, and  they  now  insist,  that  the  submission  and 
trial  were  prematurely  had,  relying  upon  section  367, 
subsection  5,  of  the  Civil  Code,  which  provides,  as  fol- 
lows: '*  Suits  in  equity,  shall  stand  for  trial,  at  the  first 
term  of  court,  after  the  issue  shall  be  completed,  or  by 
the  provisions  of  this  act  shall  have  been  completed 
thirty  days  before  the  commencement  of  the  term.'' 

Under  section  364,  Civil  Code,  which  formerly  con- 
trolled the  time,  at  which  an  equitable  action  stood  for 
trial,  and  which  provided  that  an  equitable  action  stood 
for  trial  at  any  term,  if  the  pleadings,  had  been,  or  ac- 
cording to  the  provisions  of  the  Code,  then  in  force, 
should  have  been  completed  sixty  days  before  the  com- 
mencement of  the  term,  it  was  held  in  Hazelwood  v. 
Welwter,  25  E.  1388,  that  the  section  applied  only  to  cases 
in  which  an  issue  of  fact  was  made  by  the  pleadings, 
and  if  the  issue  was  one  of  law,  the  provisions  of  the  sec- 
tion did  not  apply,  and  under  section  366,  Civil  Code, 

Digitized  by  V:rOOQlC 


Homing  v.  Fiscal  Court  Caldwell  County.         97 

which  dealt  with  the  condition,  when  the  plaintiff  in  an 
equitable  action  could  demand  a  trial,  it  was  held,  that 
where  an  issue  of  fact  was  made  by  the  answer,  the  action 
did  not  stand  for  trial  until  sixty  days  had  expired  from 
the  completion  of  the  pleadings,  or  from  the  time,  they 
should  have  been  completed,  unless  the  plaintiff  would 
consent,  that  the  averments  of  the  answer  should  be  con- 
sidered, as  true.  Board  of  Counsel  v.  Brislan,  31  B.  867 ; 
Gruel  V.  Smalley,  1  Duv.  ^8;  Mayfield  Water  Light  Co, 
V.  Graves  County  Banking  &  Trust  Co.,  170  Ky.  56.  The 
same  rule  was  applied  to  section  367,  subsection  5,  m 
Jones  V,  Hazard  Dean  Coal  Co.,  169  Ky,  588.  The  rea- 
son  for  the  provision  of  the  Code,  supra,  is,  that,  when 
an  issue  of  fact  shall  have  been  made  by  the  pleadings, 
the  parties  may  have  an  opportunity  to  prepare  and  file 
their  evidence,  which,  in  an  equitable  action,  must,  with- 
out agreement  to  the  contrary,  be  done  by  way  of 
depositions.  If  there  is  no  issue  of  fact,  the  provision 
does  not  have  application.  In  the  instant  case,  the 
pleadings  had  not  been,  without  fault  on  the  part  of  ap- 
pellants, completed  thirty  days  before  the  trial,  and  if  an 
issue  of  fact  had  been  made  by  the  pleadings,  which 
could  have  influenced  the  judgment,  the  submission  and 
trial,  over  the  objection  of  appellants,  would  have  been 
an  ^ror,  and  fatal  to  the  judgment.  However,  the  only 
issue  of  fact  made  by  the  pleadings,  is  whether  the  peti- 
tion, when  filed  in  the  county  court,  named  the  30th  day 
of  September,  as  the  day  upon  which  it  was  desired,  that 
the  election  should  be  held,  and  was  named  therein  by  the 
petitioners,  or  by  their  direction;  or  whether  such  date 
for  the  election  was  not  put  in  the  petition  by  the  peti- 
tioners or  by  their  direction,  but,  was  inserted  by  the 
county  judge,  without  directions  from  the  petitioners. 
As,  heretofore,  shown,  whether  the  truth  of  the  fact  was 
the  one  way  or  the  other,  the  validity  of  the  election  was 
not  affected,  and,  hence,  if  the  appellants  had  fully 
proven,  the  fact  to  be  as  contended  by  them,  it  would 
have  availed  them  nothing,  and  hence,  was,  in  reality, 
no  issue  at  all.  Section  756,  of  the  Civil  Code,  provides 
that:  ''Nor  shall  a  judgment  be  reversed  or  modified, 
except  for  an  error  to  the  prejudice  of  the  substantial 
rights  of  the  party  complaining  thereof;  .  .  .^'  The 
principle  enunciated  by  the  above  section,  has  been  up- 
hel(i  by  this  court,  in  numerous  decisions; 
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(g)  In  view  of  the  conclusions  arrived  at,  it  is  un- 
necessary to  discuss  the  alleged  error,  in  overruling  ex- 
ceptions to  the  deposition  of  the  county  judge. 

The  judgment  is  therefore  affirmed. 


Continental  Realty  Compair^  v.  Mowbray  &  Robinson 
Company  and  O.  H.  Svrango. 

(DecidjBd  February  20,  1920.) 

Appeal  from  Breathitt  Circuit  Court. 

I.  Vendor  and  Purchaser — Quantity,  Boundaries  and  Location. — ^An 
attempt  by  a  vendee  to  convey  more  property  than  embraced  in 
his  deed  is  futile,  because  in  the  absence  of  other  conveyances 
he  could  not  in  any  wise  strengthen  or  enlarge  the  title  he  has 
received.  ^ 

1.  Estoppel — Questions  Judicially  Settled. — A  question  which  has 
been  judicially  determined  by  a  court  of  competent  jurisdiction  is 
conclusively  settled  so  far  as  it  relates  to  the  party  in  suit  or  any 
one  in  privity  with  him,  and  is  an  estoppel  to  litigating  in  future 
actions  such  questions  between  the  parties  and  their  privies. 

t.  Damages — ^Action  for  Value  of  Timber  Taken. — In  a  suit  to  recover 
the  value  of  timber  taken  from  a  described  boundary,  upon  exami- 
nation of  the  evidence  it  appearing  that  plaintiff  had  both  a  record 
and  possessory  title  to  the  land  involved,  it  was  entitled  to  a 
judgment  for  tne  timber  taken. 

4.     Damages — ^Action  for  Value  of  Timber  Taken. — ^V/here  parties  to  a 
suit  have  agreed  among  themselves  as  to  the  measure  of  damages  ^ 
applicabde    to  certain  logs  taken  from    plaintiff's    property,  the 
parties  will  be  relegated  to  the  value  of  the  logs  as  fixed  in  said 
agreement  and  plaintiff's  recovery  will  be  measured  accordingly. 

MARTIN  T.  KELLY  for  appellant. 

GEO.  W.  FLEENOR,  SPENCER  &  MOPPETT,  CHESTER 
GORLEY,  W.  L.  KASH.  EDW.  C.  O'REAR  and  J.  C.  JONES  for 
appellees. 

Opinion  op  the  Court  by  Judge  Quin — Reversing. 

Claiming  to  be  the  owner  of  certain  lands  in  Breathitt 
county  on  the  waters  of  Smith's  branch  of  the  South  fork 
of  Quicksand  creek,  plaintiff  (appellant)  brought  this 
action  to  recover  the  possession  of  certain  lumber  alleged 
to  have  been  wrongfully  taken  therefrom  by  defendants 
(appellees). 
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The  tract  described  in  the  petition  is  of  considerable 
acreage,  and  contains  several  exclusions.  Upon  said 
land  and  ontside  of  the  exclusion  it  is  alleged  defendants 
cut  2,100  trees  of  various  kinds,  caused  same  to  be  sawed 
into  4,800  logs  and  converted  into  975,000  feet  of  lumber, 
board  measure. 

Separate  answers  put  in  issue  the  allegations  of  the 
petition,  affirmatively  alleging  ownership  and  possession 
of  a  described  boundary  which  it  admitted  conflicted  with 
the  land  claimed  by  plaintiff,  that  the  timber  referred  to 
was  taken  and  removed  from  the  land  as  described  in 
the  answers,  and  that  the  nature  of  the  property  had 
been  wholly  changed  and  its  value  greatly  increased.  De- 
fendant, Mowbray  &  Robinson  Co.,  alleged  the  purchase 
in  good  faith  of  2,837  logs  from  its  co-defendant. 

Both  parties  claim  by  record  and  possessory  title. 
Plaintiff  filed  an  amended  reply,  pleading  that  the  de- 
fendants were  privies  to  the  defendant  in  the  suit  of 
Combs  V.  Tharp  and  were  bouijd  by  the  judgment  entered 
therein  adjudging  title  in  Combs  to  the  identical  property 
here  involved. 

Plaintiff  claims  under  patent  No.  42,503,  issued  to 
William  M.  Combs,  January  7,  1870,  for  200  acres,  and 
by  satisfactory  chain  of  title  thereafter.  The  exclusions, 
five  in  number,  are  for  fifty  acres  each,  and  to  the  extent 
the  Combs  boundary  laps  thereon,  plaintiff  has  no  title; 
this  is  conceded. 

Defendant  claims  under  deeds  from  W.  L.  Kash  and 
Campbell  Tharp  and  others,  also  under  title  bond  from 
John  D.  Frances  to  L.  0.  Tharp. 

In  March,  1900,  Fleming  Tharp  and  Campbell  Tharp, 
their  respective  wives  joining  therein,  for  a  recited  con- 
sideration paid,  conveyed  to  William  M.  Combs,  the  five 
fifty  acre  tracts  subject  to  exclusions,  stating  in  said 
deed: 

**It  is  understood  that  the  said  Fleming  Tharp  has 
heretofore  acquired  all  the  right  title  and  interest  that 
descended  from  Oliver  Tharp,  to  him,  Joel  Tharp,  Wil- 
liam Tharp,  Jack  Tharp,  and  Leander  Tharp  in  and  to 
said  land,  they  being  children  and  heirs  at  law  of  the 
said  Oliver  Tharp,  who  owned  said  land  at  the  time  of 
his  death,  and  that  he  by  this  deed  convey  to  the  said 
Wm.  M.  Combs  all  the  right,  title  and  interest  in  said 
land,  the  same  being  an  undivided  four-fifths  interest  in 


same.'' 
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In  an  order  entered  March  13,  1901,  in  the  suit  of 
Fleming  Tharp  v.  Campbell  Tharp  it  is  adjudged : 

**That  the  defendant,  Joel  Tharp,  Sarah  Tharp,  Jerry 
Campbell,  Armina  Campbell,  WUliam  Tharp,  Jesse 
Tharp,  and  Matilda  Tharp  in  her  lifetime  signed  ac- 
knowledged and  delivered  to  Fleming  Tharp,  a  deed  by 
which  they,  for  and  in  consideration  of  $264.25  paid  to 
them,  sold  and  conveyed  to  Fleming  Tharp  all  their  right 
title  and  interest  and  claim  in  and  to  the  land  hereinafter 
described.  ^^ 

And  that  said  deed  having  been  lost  and  Wm.  M. 
Combs  since  its  execution  having  purchased  Fleming 
Tharp 's  interest  in  said  land,  is  entitled  to  a  conveyance 
thereof,  and  the  court's  commissioner  was  ordered  to 
convey  the  land  (the  five  fifty-acre  tracts  subject  to  ex- 
clusion) to  said  Combs. 

The  order  further  recited  the  execution  of  the  deed 
and  the  certification  of  same  to  the  clerk  of  the  Breathitt 
county  court  for  record. 

Having  received,  as  he  thought,  a  conveyance  of  the 
five  excluded  tracts  from  the  heirs  of  Oliver  Tharp,  in 
whom  the  title  to  same  was  vested,  William  M.  Combs, 
conveyed  same  to  plaintiff.  Thereafter,  Campbell  Tharp, 
Henry  Tharp,  by  his  next  friend  and  Bertha  Miller,  by 
her  guardian,  instituted  suit  against  the  Continental 
Company  seeking  a  sale  of  the  five  fifty-acre  tracts,  and 
for  a  proper  division  of  the  proceeds.  It  was  alleged 
that  Oliver  Tharp  died  intestate  in  August,  1897,  the 
owner  of  the  aforesaid  five  tracts  containing,  outside  cer- 
tain exclusions,  a  total  of  about  one  hundred  and  fifty 
acres. 

The  petition  after  naming  the  heirs  of  said  decedent, 
being  his  eight  children,  alleged  the  acquisition  by  the 
Continental  Company  of  the  respective  interests  of  six 
of  the  children,  and  as  such  it  was  a  tenant  in  common 
with  Campbell  Tharp  and  Henry  Tharp,  the  two  other 
children.  As  to  Bertha  Miller,  it  was  alleged  the  com- 
pany was  indebted  to  her  in  the  sum  of  twenty  dollars 
balance  on  the  purchase  price  of  her  interest. 

The  Continental  Company  vigorously  defended  this 
suit.  Under  the  final  judgment  Campbell  Tharp  and 
Henry  Tharp  were  adjudged  each  an  undivided  one- 
eighth  interest  in  the  land,  the  Continental  Company  be- 
ing the  owner   of  the   remaining    six-eighths.    Bertha 
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Miller's  claim  was  dismissed,  and  a  sale  of  the  property 
ordered.  The  property  was  sold  and  conveyed  by  the 
master  commissioner  to  W.  L.  Kash,  and  in  said  deed  it 
is  recited: 

**  Being  the  same  land  pne-fonrth  of  which  was  in- 
-  herited  by  the  said  Campbell  Tharp  and  Henry  Tharp 
from  their  father  Oliver  Tharp,  and  three-fonrths  being 
purchased  by  the  Continental  Realty  Company,  from  the 
Little  Coal  and  Coke  Company  by  deed  bearing  date  the 
20th  day  of  August,  1903,  and  recorded  in  deed  book  20, 
page  99,  Breathitt  county  court  clerk's  office.'* 

In  the  deed  from  W.  L.  Kash  to  Ova  H.  Swango,  in 
1911,  the  property  is  referred  to  as : 

''Being  the  same  land  this  day  conveyed  to  the  said 
W*  L.  Kash,  by  master  commissioner  of  the  Breathitt 
circuit  court  and  recorded  in  deed  book  36,  page  236, 
Breathitt  county  court  clerk's  office." 

Then  follows  this  statement : 

''The  same  land  is  differently  described  as  follows:" 

The  description  of  the  property  here  given  in  one 
tract,  is  that  found  in  the  title  bond  from  Frances  to 
Tharp  hereinafter  noted. 

The  exclusions  from  this  description  are  the  same 
as  found  in  the  commissioner's  deed. 

In  passing  we  might  say  that  any  attempt  by  Kash 
to  convey  more  property  than  embraced  in  the  commis- 
sioner's deed  was  futile  unless  he  had  received  title  to 
additional  land  from  other  sources,  and  this  he  has  not 
shown.  As  we  see  it,  defendant's  title  is  in  no  wise 
strengthened,  nor  is  the  area  of  the  five  exclusions  en- 
larged by  the  additional  description  in  the  deed  to 
Swango.  Then,  too,  an  examination  of  the  maps  filed 
by  both  parties  shows  that  the  five  tracts  are  not  con- 
tiguous and  therefore  could  not  be  covered  by  a  single 
description,  if  such  it  was  sought  to  do.  As  to  any  land 
outside  the  exclusions  we  will  see  later. 

Defendants  next  claim  under  a  quit  claim  deed  of 
July,  1914,  from  Campbell  Tharp  and  others  to  0.  H. 
Swango.  The  property  in  this  deed  accords  with  the 
description  in  the  Frances  title  bond.  The  grantees  are 
all  the  children  of  Oliver  Tharp,  except  Fleming  Tharp 
and  Tilda  Tharp,  the  latter,  then  deceased,  being  the 
mother  of  Bertha  Miller,  hereinabove  referred  to.  The 
conveyance  on  behalf  of  Henry  Tharp  was  by  his  com- 
mittee. 
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In  the  habendum  clause  of  the  deed  it  is  provided: 

**And  it  is  further  understood  that  the  said  first 
party  only  convey  and  quit  claim  their  separate  and  sev- 
eral interests  in  and  to  said  described  tract  of  land  and 
do  not  bind  themselves  to  warrant  the  title  to  same;  this 
being  the  same  latnd  inherited  by  said  first  parties  from 
their  father,  Oliver  Tharp,  who  departed  this  life  on 
the— day  of 189—.^' 

January  6,  1897,  William  M.  Combs,  brought  suit 
against  Campbell  Tharp  and  Joel  Tharp  alleging  that 
he  was  the  owner  of  the  tract  of  land  on  Smith's  branch 
of  South  Quicksand  creek,  including  all  the  land  above 
what  is  known  as  the  lower  end  of  the  Oliver  Tharp 
farm,  except  the  Oliver  Tharp  farm  embraced  in  the 
five  fifly-acre  patents. 

It  was  further  alleged  the  defendants  were  wrong- 
fully cutting  timber  outside  the  area  of  the  five  tracts; 
damage  was  asked  for  the  timber  taken  and  for  a  re- 
straining order  preventing  a  repetition  of  similar  acts. 

After  denying  the  allegations  of  the  petition,  Camp- 
bell Thaiip  asserted  title  to  two  tracts  of  land  of  eighty- 
bix  acres  each,  which  he  purchased  from  his  father  in 
1888,  further  alleging  that  his  father  6ome  twenty  odd 
years  previously  purchased  a  tract  of  land,  describing  it, 
and  being  the  description  of  the  250  acres  found  in  the 
Frances  title  bond;  that  there  was  a  conflict  in  the 
boundaries  as  claimed  by  the  respective  parties,  and 
that  the  description  as  given  in  the  answer  was  the  cor- 
rect one  and  '*  includes  more  land  than  is  given  in  the 
description  of  said  farm  by  plaintiff.'*  It  was  also  al- 
leged that  Oliver  Tharp  lived  upon  said  land  and  had 
possession  thereof  for  more  than  twenty  years  and  that 
in  1888  he  sold  the  first  two  tracts  mentioned  to  Camp- 
bell Tharp,  who  took  possession  of  same,  and  that  the 
timber  was  taken  from  the  first  tract  mentioned. 

This  case  proceeded  to  judgment,  the  court  decreeing 
that  defendants  had  failed  to  show  adverse  possession 
of  any  land  outside  of  the  five  patents,  and  that  Combs 
was  the  owner  of  so  much  of  a  described  boundary  as 
did  not  conflict  with  the  said  five  patents.  The  descrip- 
tion of  the  land  adjudged  to  Combs  is  almost  identical 
to  that  found  in  the  grant  from  the  Commonwealth ;  the 
slight  discrepancy  is  due  doubtless  to  the  copyist.  The 
gui^veyor  says  it  compares  exactly. 
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Tt  might  be  well  to  note  here  that  in  September,  1892, 
Oliver  Tharp  and  wife  conveyed  to  Joel  Tharp  fifty  acres 
of  the  Oliver  Tharp  farm. 

The  Frances  title  bond.  With  the  deposition  of  0. 
H.  Swango  is  filed  what  purports  to  be  a  contract  dated 
February  14,  1877,  wherein  John  D.  Frances,  for  a  valu- 
able consideration,  agrees  to  convey  to  L.  0.  Tharp 
(Oliver  Tharp)  a  tract  of  250  acres,  more  or  less,  and 
which  description  is  the  same  as  the  additional  boundary 
contained  in  the  deed  from  Eash  to  Swango.  This  bond 
for  deed  makes  no  mention  of  any  exclusions.  While 
claiming  all  the  land  described  in  the  bond,  the  defend- 
ant Swango  admits  there  are  certain  exclusions  therein 
to  which  he  does  not  claim  title;  for  example,  the  land 
owned  by  George  Allen  and  Jesse  Tharp.  It  will  be  re- 
membered that  in  the  deed  from  several  of  the  Tharp 
heirs  to  Swango,  dated  July  20,  1914,  the  description  is 
that  of  the  Frances  contract  and  contains  no  exdusions. 

Not  only  did  Oliver  Tharp  in  September,  1892,  con- 
vey a  portion  of  his  farm  to  Joel  Tharp,  but  in  August, 
1891,  he  conveyed  to  Campbell  Tharp  two  tracts  of  86 
acres  each.  It  is  testified  that  the  land  from  which  the 
timber  was  cut  as  involved  in  the  present  appeal,  is  the 
same  as  that  embraced  in  the  deed  to  Campbell  Tharp, 
and  the  same  as  adjudged  to  Combs  in  his  suit  versus 
Campbell  Tharp,  &c.  Oliver  Tharp  having  parted  with 
any  title  he  may  have  had  in  or  to  said  land  (exclusive 
of  the  five  tracts),  he  was  not  vested  with  any  interest 
therein  at  the  time  of  his  death,  and  the  attempt  of  his 
heirs  to  pass  title  to  Swango  was  nugatory. 

The  question  of  title  was  settled  by  the  judgment  in 
Combs  V.  Tharp,  adjudging  that  ComJbs  was  the  owner 
of  all  the  land  described  in  his  patent,  in  so  far  as  it  did 
not  conflict  with  the  five  tracts  mentioned.  There  has 
been  no  modification  of  that  judgment.  No  appeal  there- 
from. It  is  conclusive  between  the  parties  and  their 
privies.  As  said  in  Perry  v.  Eagle  Coal  Co.,  170  Ky.  824, 
186S.W.875: 

'*It  is  elementary  that  a  question,  which  has  been 
judicially  determined  in  a  court  of  competent  jurisdic- 
tion, is  conclusively  settled,  so  far  as  it  related  to  the 
parties  to  the  suit  or  any  persons  in  privity  with  them,  , 
and  it  is  an  estoppel  to  litigating  again  in  a  future  ac- 
tion such  question  between  the  parties  or  their  privies 
in  any  court. '^ 
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Defendants  do  not  claim  title  through  Combs,  A 
study  of  the  record  convinces  us  they  have  title  only  to 
the  five  fifty-acre  tracts,  subject  to  certain  exclusions. 
Plaintiff  it  seems  has  abundantly  established  its  title 
and  the  right  of  possession  to  the  land  involved,  about 
seventy-five  acres,  both  by  record  title  and  by  possession 
adverse  to  defendants^  claims. 

Neither  under  the  Frances  title  bond,  the  deed  from 
Kash  to  Swango,  nor  the  deed  of  July  20, 1914,  from  the 
several  heirs  to  Swango,  have  defendants  shown  any 
right  to  the  land  in  controversy.  The  judgment  in  Combi 
V.  Tharp,  while  binding  only  upon  the  parties  and  their 
privies,  is  persuasive,  at  least  a  circumstance  to  he  con- 
sidered on  the  question  of  title,  and  adds  strength  to 
plaintiff Js  claims.  James  Russell  (Oliver  Tharp 's 
vendor),  in  the  case  of  Combs  v.  Tharp,  testified  that 
the  land  consisted  of  five  fifty-acre  patents,  and  this  is 
all  he  sold  to  Frances ;  that  he  made  Oliver  Tharp  a  deed 
to  the  land,  he  had  given  title  bond  to  Frances,  and  when 
Tharp  presented  this  bond  he  made  deed  to  Tharp,  con- 
veying the  five  patents.  His  recollection  is  that  Tharp 
only  claimed  to  have  bought  the  five  patents ;  William  H. 
Combs  was  claiming  the  land  on  the  head  of  the  branch  at 
the  time  the  deed  was  made  to  Tharp.    He  says  further: 

''It  was  my  intention  to  only  sell  what  I  bought  which 
was  the  five  patents.'' 

The  deed  itself,  dated  July  18,  1878,  after  giving  the 
beginning  comer,  says  the  conveyance  includes  the  five 
fifty-acre  patents. 

The  same  witness  testified  on  the  present  trial,  but 
by  reason  of  the  infirmities'  of  old  age  it  is  manifest  his 
memory  is  not  so  good  as  when  he  gave  his  former  testi- 
mony. 

We  have  dealt  thus  at  length  with  the  evidence  be- 
cause the  sole  question  for  our  decision  is  the  sufl&ciency 
of  the  proof  to  support  the  verdict.  Though  mindful  of 
the  effect  to  be  given  the  verdict  of  a  properly  instructed 
jury,  we  think  the  verdict  is  flagrantly  against  the  evi- 
dence, and  for  this  reason  a  new  trial  must  be  ordered. 
The  conclusion  reached  renders  unnecessary  any  com- 
ment upon  the  instruction  given  by  the  lower  court. 

Defendant  makes  the  point  that  the  motion  for  a  new 
trail  was  not  filed  in  time,  and  the  judgment  was  irreg- 
ularly entered,  but  these  apparent  errors  are  thoroughly 
and  satisfactorily  explained  in  the  supplemental  record, 
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the  motion  to  file  which  was  sustained  after  defendant's 
brief  was  filed. 

Defendants'  title  to  and  possession  of  the  five  fifty 
acre  tracts  is  not  disputed  and  it  was  only  necessary  that 
plaintiff  prove  the  timber  was  cut  from  the  land  de- 
scribed in  the  Combs  patent.  This  plaintiff  has  conclu- 
sively  shown  and  upon  a  new  trial,  the  evidence  being 
the  same,  the  court  will  so  instruct  the  jury,  leaving  for 
their  consideration  only  the  amount  to  which  plaintiff 
is  entitled  under  the  pleadings  as  amended. 

Both  parties  claim  title  to  the  land  in  dispute  by  ad- 
verse possession.  The  evidence  for  defendants  does  not 
show  the  character  and  extent  of  possession  jiecessary 
to  satisfy  the  statute;  on  the  other  hand,  plaintiff's  evi- 
dence satisfactorily  shows  possession  on  its  part  or 
those  under  whom  it  claims  for  a  considerable  period  be- 
yond fifteen  years,  in  addition  to  its  established  record 
title. 

On  the  question  of  the  measure  of  damages  it  is  urged 
by  plaintiff  that  the  defendants  being  wilful  trespassers 
the  timber  was  at  all  stages  of  the  conversion  plaintiff's 
property,  and  they  ask  a  recovery  upon  this  basis. 

In  the  second  amended  petition  it  is  alleged  that  the 
timber  at  the  time  and  place  it  was  cut  and  removed  was 
of  the  reasonable  value  of  $4,000.00.  That  the  logs 
into  which  it  was  cut  at  the  time  of  the  sale  to  Mowbray 
&  Robinson  Co.  were  worth  $8,000.00,  and  supplementing 
the  prayer  of  the  original  petition,  in  the  event  it  could 
not  recover  for  the  timber  in  its  manufactured  state,  it 
asked  a  recovery  in  the  sum  of  $8,000.00. 

The  measure  of  damages  in  cases  similar  to  this  has 
been  the  subject  of  much  litigation  in  the  several  states, 
and  the  courts  are  not  in  accord  as  to  the  rule  applicable 
under  a  given  state  of  case.  However,  it  would  seem  un- 
necessary for  us  to  enter  into  a  discussion  of  this  ques- 
tion because  the  (parties  have  settled  it  themselves,  and 
fixed  the  measure  of  damages  governing  this  case* 

This  suit  was  filed  July  29, 1914.  On  October  5, 1914, 
the  following  writing  was  executed : 

"I  hereby  agree  for  the  Continental  Realty  Company 
that  the  logs  now  on  Smith's  branch  which  were  cut  by 
O.  H.  Swango,  &c.,  may  be  taken  under  his  contract  with 
Mowbray  &  Robinson  Company  may  be  hauled  by  them 
and  cut  into  lumber.  They  to  keep  accurate  account  of 
the  number  of  logs  and  the  measurement  thereof,  and 
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they  to  hold  the  money  for  same  until  the  suit  now  pend- 
ing styled  Continental  Realty  Company  v.  Mowbray  & 
Robinson  Company  and  0.  H.  Swango  pending  in  the 
Breathitt  circuit  court  is  terminated.  The  money  then 
to  be  paid  to  whomsoever  the  same  is  adjudged  to. 

*'This  October  5, 1914. 

**Mabtin  T.  Kelly, 

Agent  for  Continental  Realty  Co.,*' 

This  agreement  renders  unnecessary  any  comment  by 
us,  as  to  the  extent  of  plaintiff's  recovery.  The  agree- 
ment of  the  parties  will  be  sustained  and  the  basis  fixed 
by  them  will  govern  the  amount  to  which  plaintiff  is  en- 
titled for  all  timber  taken  from  its  property. . 

Much  stress  is  iplaced  by  defendant  upon  the  insuf- 
ficiency of  the  testimony  of  appellees'  surveyor,  and  his 
alleged  failure  to  definitely  locate  certain  comers  and 
lines ^f  the  Combs  patent;  much  of  their  brief  is  devoted 
to  this  subject.  No  useful  purpose  will  be  served  by 
entering  into  a  detailed  discussion  of  this  testimony. 
From  what  we  have  said  before  it  is  clear  to  our  mind 
the  timber  was  cut  from  property  owned  by  plaintiff. 

Upon  a  return  of  this  case,  the  evidence  being  the 
same,  the  court  will  instruct  the  jury  to  find  for  plaintiff, 
the  measure  of  its  recovery  being  that  fixed  in  the  afore- 
said agreement. 

Wherefore  the  judgment  is  reversed  for  further  pro- 
ceedings consistent  herewith. 


Commonwealth,  By,  &c.  v.  Alford's  Executor. 

(Decided  February  20,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Second  Division). 

1.  statutes — Construction. — ^The  rule  that  statutes  should  be  con- 
strued in  pari  materia  is  one  of  construction  only,  and  should 
not  be  applied  where  the  intention  of  the  legislature  is  clear  and 
free   from    doubt. 

2.  Statutes — Construction  of  Statutes  Exempting  Property  from  Tax- 
ation.— Statutes  exempting  property  from  taxation,  or  having  that 
effect,  should  be  strictly  construed,  and  the  exemption  not  allowed 
uniless  it  clearly  and  convincingly  appears  to  have  been  the  In- 
tentlon  of  the  legislature. 
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3.  statutes-construction  of  Stati^te  Elxempting  Property  from  Tax- 
ation.—The  proviso  to  section  6,  chapter  11,  Acts  Special  Session 
1917  (being  a  part  of  section  4019a-12  of  vol.  3  Kentucky  Statutes) 
exempting  property  mentioned  in  the  section  from  retroactive 
assessment,  if  assessed  in  the  year  1917,  has  no  application  to 
the  assessment  of  omitted  bank  deposits,  although  sudi  deposits 
might  for  some  purpose  be  construed  as  accounts  and  credits. 

ROWAN  HARDIN  for  appellant 

DODD  &  DODD  and  WIEOEIIiE  &  WEHLB  for  appellee. 

Opinion  of  the  Court  by  Judge  Thomas — Reversing. 

The  questions  involved  on  this  aippeal  grow  out  of  the 
effort  by  the  Commonwealth  of  Kentucbfr,  through  its 
revenue  agent,  Walter  M.  Byars,  in  the  county  court  of 
Jefferson  county,  to  assess  for  taxation  for  the  years 
1912  to  1916  inclusive  as  omitted  property,  certain  speci- 
fied bank  deposits  which  Amelia  Alford,  deceased,  had 
to  her  credit  in  various  banks  of  the  city  of  Louisville 
on  the  assessing  dates  for  the  years  mentioned,  and 
which  it  is  alleged  she  did  not  assess  with  the  proper  au- 
thority for  either  of  the  years.  The  appellee,  Robert  G. 
Alford,  is  the  executor  of  the  will  of  the  deceased,  and 
it  is  alleged  by  the  revenue  agent  that  the  omitted  prop- 
erty sought  to  be  assessed  was  in  the  aggregate  of  the 
fair  cash  value  of  $11,100.00. 

The  first  paragraph  of  the  answer  corrected  some  of 
the  items  alleged  to  have  been  omitted,  but  admitted  the 
failure  to  assess  for  taxation  for  the  years  mentioned 
substantially  the  sums  alleged.  In  another  paragraph 
it  was  averred  that  the  baiiis  which  held  the  deposits 
sought  to  be  retroactively  assessed  had,  on  September  1, 
1917,  reported  them  to  tiie  Auditor  of  Public  Accounts, 
and  between  tiiat  time  and  September  21, 1917,  they  paid 
to  the  Auditor  one-tenth  of  one  per  cent  of  the  deposits 
in  full  of  all  taxes  due  thereon,  and  that  under  the  pro- 
viso to  section  4019a-12,  vol.  3  of  the  Kentucky  Statutes, 
1918  edition,  the  described  property  was  exempt  frpi^ 
retroactive  assessment.  A  demurrer  was  filed  to  that 
paragraph  and  was  overruled,  resulting  in  a  dismissal 
of  |;he  proceeding  upon  a  failure  of  the  Commonwealth 
to  plead  further.  An  appeal  was  taken  from  the  jndg- 
ment  of  the  county  court  to  the  circuit  court,  with  a  like 
result,  and  this  appeal  calls  in  question  the  propriety  of 
the  judgment  of  the  circuit  court. 
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The  amendment  to  section  171  of  the  Constitution 
permits  the  legislature  to  classify  property  for  purposes 
of  taxation,  but  provides  that  the  taxes  shall  be  uniform 
upon  all  property  of  the  same  class.  Pursuant  to  the 
authority  therein  conferred,  the  legislature  at  the  special 
session  of  1917,  called  by  proclamation  of  the  Governor 
for  the  purpose,  enacted  a  system  of  revenue  laws  for 
the  Commonwealth,  which  consisted  of  a  number  of  sepa-' 
rate  and  distinct  acts  relating  to  different  classes  of 
property.  One  of  those  acts  was  chapter  4  of  the  acts 
special  session  1917,  page  27  (now  sections  4019a-l  to 
4019a-4  inclusive,  of  the  Kentucky  Statutes).  By  the 
terms  of  that  act  deposits  in  banks  and  trust  companies 
were  made  a  distinct  and  separate  class  of  property  for 
the  purposes  of  taxation.  The  rate  was  made  uniform 
and  was  fixed  at  the  nominal  sum  of  one  tenth  of  one  per 
cent. 

Another  separate  act  passed  at  the  same  session 
(being  chapter  11  of  the  1917  special  session  acts,  page 
44),  provided  for  the  assessment  of  a  tax  rate  of  forty 
cents  upon  each  one  hundred  dollars'  worth  of  property 
mentioned  in  the  act,  but  excluded  from  local  taxation 
some  of  the  property  therein  mentioned,  among  which 
was  **  money  in  hand,  notes,  bonds,  accounts,  and  other 
credits,  whether  secured  by  mortgage,  pledge  or  other- 
wise, or  unsecured.'' 

The  first  part  of  section  6  of  this  latter  act  (to  which 
we  shall  hereafter  refer  as  chapter  11)  provides  for  the 
retroactive  assessment  of  any  property  thereby  required 
.  to  be  assessed,  for  penalties,  etc.,  and  then  follows  this 
proviso  (which  is  now  contained  in  section  4019a -12  of 
the  third  volume  Kentucky  Statutes) : 

**  Provided,  further,  that  after  September  Ist,  1917, 
no  action  shall  be  commenced  nor  proceeding  taken  on 
behalf  of  the  State  or  any  county,  city,  town,  or  taxing 
district  to  assess  for  taxation  for  any  period  prior  to 
September  1st,  1917,  any  personal  property  described 
in  this  section  required  to  be  listed  for  taxation  which 
had  theretofore  been  omitted,  or  which  may  be  claimed 
to  have  been  omitted,  if  such  property  has  been  so  listed 
for  taxation  as  of  September  1st,  1917;  nor  shall  any 
pending  action,  prosecution  or  proceeding  be  amended 
so  as  to  include  any  such  personal  property  listed  as  of 
said  date." 
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It  will  be  observed  that  the  only  property  mentioned 
in  section  6  of  chapter  11  is  "money  in  hand,  notes, 
bonds,  accounts,  or  other  credits,  secured  or  unsecured, 
or  shares  of  stock  liable  to  assessment,'*  and  the  only 
property  relieved  from  retroactive  assessment  by  the 
proviso  to  that  section,  if  the  property  should  be  assessed 
Sejptemiber  1,  1917,  is  *'any  personal  property  described 
in  this  section  required  to  be  listed  for  taxation.*'  Bank 
deposits  are  not  described  in  the  section,  but  appellee 
contends,  and  the  court  so  held,  that  such  deposits  are 
included  in  the  classification  of  **  accounts,  or  other 
credits"  contained  in  that  section,  and  we  are  cited  to 
the  cases  of  Krebs  v.  Blatz,  134  Ky.  505;  Pierson  v. 
Union  Bank  &  Trust  Co.,  181  Ky.  752;  Claaon  &  Co.  v. 
New  Orleans,  46  La.  Ann.  15;  New  Orleans  v.  Stempel, 
175  U.  S.  306,  and  Pacific  Savings  Society  v.  San  Fran^ 
Cisco,  133  Cal.  14,  as  holding  that  the  relation  between 
a  bank  and  its  depositor  is  that  of  debtor  and  creditor; 
and  that  a  deposit  in  bank  is  intangible  property  covered 
by  both  of  the  terms  ** account"  and  ** credit." 

It  is  therefore  argued  that  since  chapter  4  and  chapter 
11  were  passed  at  the  same  session  of  the  legislature,  and 
both  related  to  the  general  subject  of  revenue  and  taxa- 
tion, they  should  be  construed  in  pari  materia,  and  that 
so  construing  them  the  exemption  in  the  proviso  to  sec- 
tion 6  of  chapter  11  should  be  held  to  apply  to  the  pro- 
visions of  chapter  4  and  thus  prevent  the  Commonwealth 
in  this  case  from  retroactively  assessing  the  bank  de- 
posits in  question.  . 

It  would  serve  no  useful  purpose  to  enter  into  a  con- 
sideration of  the  doctrine  contended  for,  and  an  analysis 
of  the  cases  calling  for  its  application,  since  all  the  cases, 
as  well  as  all  the  text  books,  hold  it  to  be  a  rule  of  con- 
struction, only,  invoked  to  enable  the  courts  to  ascertain 
the  intention  of  the  legislature  concerning  doubtful  pro- 
visions of  statutes.  Its  general  scope,  as  well  as  the 
limitations  uipon  its  application,  is  well  stated  in  36  Cyc. 
1150,  thus: 

**  Whenever  a  legislature  has  used  a  word  in  a  statute 
in  one  sense  and  with  one  meaning,  and  subsequently . 
uses  the  same  word  in  legislating  upon  the  same  subject 
matter,  it  will  be  understood  as  using*  it  in  the  same 
sense,  unless  there  be  something  in  the  context  or  the 
nature  of  things  to  indicate  that  it  intended  a  different 
meaning  thereby.    It  must  not  be  overlooked,  however. 
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that  the  rule  requiring  statutes  u{  pari  materia  to  be  con- 
strued together  is  only  a  rule  of  construction  to  be  ap- 
plied as  an  aid  in  determining  the  meaning  of  a  doubt- 
ful statute,  and  that  it  can  not  be  invoked  where  the 
language  of  a  statute  is  clear  and  unambiguous.** 

Cases  from  this  court  recognizing  the  pari  materia 
rule  of  construction,  relied  on  by  appellee,  are  Common- 
wealth v.  Herald  Publishing  Company,  128  Ky.  424; 
Commonwealth  v.  International  Harvester  Co.,  131  Ky. 
551,  and  Wilson  v.  Hahn,  Idem.  439.  But  in  those  cases 
there  were  presented  facts,  circumstances  and  conditions 
radically  different  from  those  which  confront  us  here, 
as  will  be  readily  seen  from  a  reading  of  the  opinions. 

In  the  above  statement  of  the  dodtrine  in  36  Cyc,  it 
will  be  seen  that  if  the  legislature  uses  a  word  in  a  statute 
in  a  particular  sense  and  with  a  particular  meaning,  and 
subsequently  uses  the  same  word  in  legislating  upon 
*Hhe  same  subject  matter,*'  it  will  be  presumed  to  be 
used  uipon  the  last  occasion  in  the  same  sense  that  it  was 
upon  the  former.  But,  can  it  be  truthfully  said  that  in 
the  instant  case  the  legislature,  in  enacting  chapters  4 
and  11  was  dealing  with  *Hhe  same  subject  matter!** 
Manifestly,  not.  The  subject  matter  being  dealt  with  in 
chapter  4  was  the  taxation  of  hank  deposits,  and  that 
only,  while  chapter  11  de^dt  with  what  the  legislature  in- 
tended to  and  did  classify  as  separate  and  distinct  species 
of  property  for  taxing  purposes.  Indeed,  the  very  fad 
that  a  different  rate  of  taxation  was  placed  upon  the  two 
species  of  property  mentioned  in  the  two  chapters  is 
evidence  conclusive  that  they  were  not  considered  by  the 
legislature  as  identical  anywhere  throughout  the  entire 
scheme  and  plan  of  taxation  enacted  at  that  session. 
Moreover,  the  quotation  from  Cyc,  supra,  permits  the 
court  to  invoke  the  rule  of  construction  contended  for 
only  *'as  an  aid  in  determining  the  meaning  of  a  doubt- 
ful statute,**  and  forbids  it  ** where  the  language  of  the 
statute  is  clear  and  unambiguous.**  When  it  is  con- 
sidered that  bank  deposits  are  dealt  with  by  the  legisla- 
ture, under  the  power  conferred  by  the  amendment  to 
section  171  of  the  Constitution,  under  a  separate  and 
distinct  act  from  that  dealing  alone  with  the  property 
mentioned  in  chapter  11,  there  can  be  no  doubt  in  the 
judicial  mind  as  to  the  meaning  and  intention  of  the  leg- 
islature by  the  use  of  the  terms  '* accounts'*  and 
*' credits**  in  the  exempting  provisions  relied  on  in  this 
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case,  which  meaning  is  that  the  exemption  should  apply 
only  to  the  property  ** described  in  this  section,''  and  hot 
to  bank  deposits.  It  must  also  not  be  overlooked  that  a 
statute  exempting  property  from  retroactive  assessment 
is  in  effect  one  exempting  property  from  taxation,  and 
such  exemption  statutes  should  always  be  strictly  con- 
strued. 36  Cyc.  892;  Jones  v.  City  of  Louisville,  142 
Ky.  759;  City  of  Middlesboro  v.  New  South  Brewing  & 
Ice  Co.,  108  Ky.  351;  Kilgus  v.  Trustees  of  Orphanage 
of  the  Good  Sheipherd,  94  Ky.  439 ;  Cooley  on  Taxation, 
volume  1,  page  357,  and  Y.  &  M.  V.  E.  E.  Co.  v.  Thomas, 
132  U.  S.  174. 

This  rule  of  strict  construction  as  applied  to  such  ex- 
empting statutes  is  thus  stated  in  the  city  of  Middlesboro 
case,  supra: 

**It  is  well  settled  that  exemptions  from  taxation  are 
regarded  in  derogation  of  common  right,  and  therefore 
are  not  to  be  extended  beyond  the  exact  and  express  re- 
quirements of  the  language  used,  construed  strictissimi 
jurts/' 

And  in  the  Kilgus  case  it  is  stated  that  such  statutes 
should  never  be  construed  so  as  to  exempt  property  from 
taxation  **  unless  the  language  used  clearly  and  expressly 
requires  it  to  be  done.'' 

In  addition  to  what  has  been  s^id  it  may  be  added 
that  the  legislature  of  this  State  for  a  great  number  of 
years  has  recognized  bank  deposits  as  a  species  of  prop- 
erty separate  and  distinct  from  what  is  generally  in- 
cluded by  the  terms  "accounts"  or  ''credits." 

The  assessment  schedule  found  in  section  4058  of  the 
Kentucky  Statutes  has  been  a  part  of  the  revenue  stat- 
utes of  this  State  for  more  than  thirty  years,  and  in  it 
the  property  owner  is  required,  under  items  2  and  3  to 
list  notes  secured  and  unsecured;  under  item  4  he  is 
required  to  list  accoimts;  under  item  5,  to  list  cash  on 
hand,  and  under  item  6  **cash  on  deposit  inT>ank;"  under 
items  7  and  8  ''cash  on  deposit  with  other  corporations 
and  individuals,"  and  under  item  9  he  is  required  to  list 
"all  other  credits  or  money  at  interest,"  thus  showing 
that  the  meaning  of  the  terms  "accounts,"  "credits," 
"cash  on  hand"  and  "cash  on  deposit  in  bank"  have 
never  been  considered  by, the  legislature  as  identical,  but 
they  have  always  been  treated  as  referring  to  separate 
and  distinct  classes  of  property. 
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The  above  interpretation  of  the  statute  is  further 
fortified  when  we  consider  the  purpose  of  the  exemptions 
found  in  the  proviso  to  section  6  of  chapter  11.  Past  ex- 
perience had  demonstrated  that  a  large  amount  of  in- 
tangible property,  consisting  of  *' money  in  hand,  notes, 
accounts  and  other  credits,'*  had  been  secreted  and  with- 
held from  assessment  by  the  owner,  and  to  induce  him  to 
bring  that  character  of  property  to  the  light  and  assess 
it  for  taxation,  he  was  offered  the  exemption  therein  pro- 
vided. Not  so  with  bank  deposits,  which  could,  most 
likely,  be  discovered  by  the  diligent  assessing  officer. 

For  the  reasons  discussed,  and  others  which  might 
be  given,  we  conclude  that  the  court  erred  in  overruling 
the  demurrer  to  the  second  paragraph  of  the  answer,  and 
the  judgment  is  reversed  with  directions  to  sustain  it, 
and  for  proceedings  consistent  with  this  opinion. 


Saint  Marys  Machine  Company  v.  Cook. 

(Decided  February  20,  1920.) 

Appeal  from  Breckinridge  Circuit  Court. 

Compromise  and  Settlement — Relief. — When  a  claim  is  com- 
promised, all  rights  growing  out  of  it  are  merged  in  the  com- 
promise agreement  and  a  suit  may  not  thereafter  be  maintained 
on  the  matters  compromised,  but  the  relief  must  be  obtained 
through  an  enforcement  of  the  compromise  agreement  But  this 
rule  does  not  prevail  where  the  compromise  agreement  provides 
for  a  reinstatement  of  the  original  cause  of  action  if  the  compro- 
mise agreement  is  not  complied  with. 

Contracts — Suit  for  Breach  of  Contract. — Where  machinery  is 
purchased  for  a  specific  purpose,  which  purpose  is  known  by  the 
seller,  the  purchaser,  in  a  suit  for  breach  of  the  contract  of  sale 
by  which  the  article  purchased  fails  to  do  the  work  intended,  may 
recover  profits  which  he  lost  thereby,  and  which  profits  were 
within  the  reasonable  contemplation  of  the  parties. 
Damages — Measure  of  Damages — Instructions. — ^An  instruction 
should  point  out  to  the  jury  the  legal  method  of  assessing  damages, 
and  furnish  a  criterion  by  which  it  may  be  guided  in  arriving 
at  its  verdict;  it  is  therefore  error  to  direct  the  jury  to  return  such 
a  sum  in  damages  as  they  might  believe  plaintiff  lost  by  reason 
of  the  breach  and  which  were  within  the  reasonable  contemplation 
of  the  parties. 

HENRY  D.  MOORMAN  and  ERNEST  WOODWARD  for  appeUant 

JOHN  P.  HASWELL  and  D.  C.  WALLS  for  appellee. 
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Opinion  op  the  Coubt  by  Judge  Thomas — ^Reversing. 

Appellee  and  plaintiff  below,  John  Cook,  was  engaged 
in  the  grist  milling  business  at  Irvington,  Kentncsky,  op- 
erating under  the  name  of  Irvington  Mill  &  Elevator,  and 
on  May  28,  1915,  he  claims  to  have  entered  into  a  con- 
tract with  appellant  and  defendant  below,  Saint  Marvs 
Machine  Company,  to  purchase  from  it  one  '*forty-brake 
horse  power  oil  engine  of  the  H.  O.  type  Saint  Marys,  to 
operate  on  fuel  oil  as  fuel,  two-cylinder,  single  acting, 
four-stroke  cycle. '^  There  was  a  clause  in  the  contract 
saying:  ^*The  engine  is  guaranteed  to  operate  satisfac- 
torily on  fuel  oil  or  crude  oil  of  a  paraflBne  base  of  rea- 
sonable fluidity  at  ordinary  temperature." 

The  engine  was  warranted  for  a  period  of  twelve 
months,  provided,  however,  it  received  the  proper  treat- 
ment and  was  given  the  proper  care  and  attention  (which, 
of  course,  included  the  use  of  proper  fuel),  and  the  seller 
agreed  to  remedy  any  defects  in  material  or  worlanan- 
ship  developed  within  twelve  months  after  the  shipment, 
provided  it  was  given  notice  thereof  and  an  opportunity 
to  do  so.  The  engine  was  installed  in  the  mill  about  July 
6  following  the  date  of  the  contract.  The  total  price 
agreed  to  be  paid  was  $1,760.00,  and  in  accordance  with 
the  terms  of  the  contract  the  plaintiff  paid  ten  per  cent 
thereof  at  the  time  of  its  execution,  and  $324.00  when 
the  machinery  arrived,  making  a  total  payment  of 
$500.00. 

On  Serptember  15,  1915,  this  suit  was  brought  by 
plaintiff  alleging  in  his  petition  the  execution  of  the  con- 
tract, the'  warranty  therein,  as  well  as  the  information 
given  to  defendant  at  the  time  of  the  use  intended  to 
be  made  of  the  engine,  and  that  it  had  altogether  failed, 
with  proper  use  and  care,  to  pull  the  machinery  neces- 
sary to  operate  the  mill,  and  that  it  was  not  a  forty  horse 
power  engine,  nor  did  it  do  the  work  for  which  it  was  in- 
tended and  which  defendant  represented  it  would  do,  and 
that  plaintiff  had  lost  customers,  as  well  as  profits  which 
he  would  have  saved  if  the  engine  had  been  sufficient  to 
run  the  mill  to  its  capacity,  and  he  sought  a  recovery 
against  defendant  for  the  sum  of  $2,500.00  damages. 

Before  filing  its  answer  the  defendant  filed  what  it 
styled  a  plea  in  abatement,  in  which  it  relied  upon  a  con- 
tract entered  into  between  the  iparties  on  October  25, 
1915,  after  the  bringing  of  the  suit,  wherein  defendant 
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agreed  to  remove  within  fifty-two  days  thereafter  the 
engine  and  to  install  another  one  in  plaintiff's  mill  of 
sixty  horse  power,  and  the  contract  contained  other  stip- 
ulations not  necessary  to  mention. 

A  reply  to  the  plea  in  abatement  was  filed  by  plain- 
tiff, in  which  he  alleged  that  in  the  written  compromise 
agreement  there  had  been  omitted,  through  fraud  or  mis- 
take, a  clause  to  the  effect  that  unless  defendant  complied 
with  its  terms  by  installing  the  sixty  horse  power  engine 
therein  provided  for  within  the  fifty-two  days,  plaintiff 
was  to  have  the  right  to  continue  the  prosecution  of  his 
suit,  which,  in  the  meantime,  was  to  remain  upon  the 
docket.  We  find  no  denial  of  this  plea,  in  any  form,  in 
this  record.  But,  however  that  may  be,  the  court,  upon 
proof  heard,  sustained  the  claim  of  plaintiff  as  to  the 
omitted  clause  in  the  compromise  contract,  and  accord- 
ingly held  that  the  abatement  plea  could  not  prevail. 

The  answer  to  the  merits  of  the  petition  contained  a 
denial  of  its  affirmative  allegations,  including  the  one 
that  defendant  executed  to  plaintiff  the  contract  for  the 
sale  of  the  forty  horse  power  engine  complained  of.  The 
issues  were  made  by  appropriate  ipleadings,  and  upon 
trial  there  was  a  verdict  for  plaintiff  for  $1,500.00,  upon 
which  judgment  was  rendered,  and  defendant's  motion 
for  a  new  trial  having  been  overruled,  it  prosecutes  this 
appeal. 

Three  grounds  for  reversal  are  relied  on  in  brief  of 
appellant's  counsel,  they  being  (1)  that  a  peremptory  in- 
struction should  have  been  given  to  find  for  defendant; 
(2)  error  in  the  admission  of  evidence,  and  (3)  error  in 
the  instructions  given  to  the  jury.  The  record  contains 
so  many  motions  and  counter  motions  that  we  feel  we 
can  truthfully  say  with  counsel  in  their  brief : 

'^It  must  be  conceded  that  the  inherent  complications 
in  this  case  were  confused,  rather  than  clarified,  by  the 
multitude  of  motions  and  (pleas,  so  that  it  is  not  surpris- 
ing if  a  careful  and  able  trial  judge,  like  the  one  presid- 
ing below,  erred  in  seeking  to  find  the  material  question 
for  decision." 

But,  with  the  assistance  of  counsel  on  one  side  only, 
and  with  diligent  effort  on  our  part  in  studying  the  rec- 
ord, we  believe  that  we  have  been  enabled  to  arrive  at  the 
justice  of  the  matter. 

Before  considering  either  of  the  grounds  relied  on  for 
reversal,  we  feel  justified  in  saying  that  the  evidence  is 
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abundantly  snflScient  to  show  that  the  contract  is  one 
duly  entered  into  by  defendant;  but,  if  not,  there 
is  no  doubt  but  that  it  ratified  the  contract  after 
its  execution.  The  contract  on  behalf  of  the  seller  is 
subscribed:  **The  Saint  Marys  Machine  Company  by  T. 
J.  Turley  Company,  by  L.  R.  Veatch,''  but  defendant  in- 
sists that  it  was  a  sale  of  the  engine  by  Turley  &  Com- 
pany, through  its  agent  Veatch,  neither  of  whom  was 
authorized  to  or  did,  represent  it.  But,  be  that  as  it 
may,  we  find  in  the  record  a  letter  from  defendant,  writ- 
ten from  its  home  office  at  Saint  Marys,  Ohio,  seven  days 
after  the  execution  of  the  contract,  and  addressed  to 
plaintiflF,  in  which  it  is  said : 

*'We  wish  to  thank  you  very  much  for  the  order 
placed  with  our  Mr.  Veatch  for  one  forty  horse  power 
twin  H.  0.  engine.  .  .  .  Again  thanking  you  for  this 
business,  and  for  the  courtesies  extended  Mr.  Veatch,  we 
beg  to  remain,  &c.'* 

In  the  letter  is  also  an  acknowledgment  of  the  check 
for  $176.00,  being  ten  per  cent  of  the  amount  of  the  pur- 
chase price  required  to  be  paid  by  the  contract.  There 
are  other  letters,  as  well  as  actions  and  conduct  disclosed 
by  the  record,  which  leave  no  doubt  in  our  minds  of  the 
obligation  of  the  defendant  on  the  contract.  . 

The  (1)  ground  urged  for  a  reversal; — that  of  the  re- 
fusal ^f  the  court  to  direct  a  verdict  in  favor  of  defend- 
ant—4s  insisted  upon  because  it  is  claimed  that  the  cause 
of  action,  if  any,  which  plaintijff  had,  was  one  upon  the 
compromise  contract  relied  upon  in  the  plea  in  abate- 
ment, and  not  one  based  on  the  original  contract  for  the 
purchase  of  the  engine,  and  we  are  cited  to  the  oases  of 
Albin  Co.  v.  Firth  Carpet  Co.,  24  Ky.  Law  Reip.  2432; 
Lanhanuv.  L.  &  N.  Ry.  Co.,  120  Ky.  352,  and  to  12  Corpus 
Juris,  337,  as  sustaining  this  contention. 

The  authorities  referred  to  announce  the  familiar 
doctrine  that  where  matters  in  dispute  are  compromised 
they  are  merged  in  the  compromise  agreement,  and  any 
suit  thereafter  brought  must  be  upon  the  compromise 
agreement.  We  are  not  disposed  to  dispute  the  principle 
of  law  contended  for,  but  counsel  overlook  the  fact  that 
there  was  injected  into  the  compromise  contract  relied 
on  herein  a  clause  to  the  effect  that  if  it  was  not  complied 
with  within  fifty-two  days  after  entering  into  it,  this  suit, 
founded  on  the  original  contract,  should  proceed  as  if 
no  compromise  had  been  made.    Thus  by  the  very  terms 
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of  the  compromise  contract  it  was  substituted  for  the 
original  one  conditionally  only,  and  the  remedy  for  its 
breach  was  furnished  by  its  own  terms,  which  remedy 
was  a  continued  prosecution  of  the  original  suit.  With 
tins  view  of  the  case  it  is  clear  that  the  defendant  was 
not  entitled  to  the  peremptory  instruction  contended  for, 
and  the  court  properly  overruled  the  motion  made  there- 
for. 

Ground  (2)  relied  on — the  admission  of  incomipe- 
tent  testimony — ^is  based  upon  the  fact  that  the  court  ad- 
mitted testimony  showing  that  the  engine  failed  to  op- 
erate plaintiff's  mill,  while  it  is  insisted  that  the  only 
testimony  admissible  was  whether  the  engine  was  a  forty 
horse  power  engine  and  whether  it  was  properly  man- 
aged. If  it  were  conceded  that  a  forty  horse  power  ' 
engine  was  insuflScient  to  pull  the  machinery  of  plain- 
tiff's plant,  the  position  of  counsel  would  be  unassailable, 
but  there  was  evidence  to  the  effect  that  an  engine  of  that 
power  would  be  sufficient  to  pull  all  of  the  machinery  of 
the  mill,  although  the  testimony  shows  that  it  had  been 
previously  operated  by  a  sixty  horse  power  engine.  In 
this  view  of  the  case,  if  the  machinery  could  have  been 
operated  by  a  forty  horse  power  engine,  and  the  par- 
ticular one  in  controversy  failed  to  do  so,  the  complamed 
of  testimony  was  relevant. 

Under  the  (3)  ground  relied  on,  the  chief  complaint 
is  directed  at  instruction  No.  1  given  by  the  court  at  the 
instance  of  plaintiff  with  slight  modification.  That  in- 
struction, after  submitting  certain  incorporated  facts 
authorizing  a  finding  for  plaintiff — and  of  which  no  com- 
plaint is  made — ^says  : 

**Then  the  jury  shall  find  for  the  plaintiff  such  sum 
in  damages  as  thereby  naturally  and  reasonably  followed 
from  the  failure  which  the  plaintiff  and  defendant  with 
their  knowledge  of  the  circumstances  should  reasonably 
have  anticipated,  if  any,  of  said  mill  and  elevator  to  run 
at  the  capacity  in  producing  flour  and  meal  which  it 
would  have  run  if  said  engine  had  operated  satisfactorily 
when  so  operated  and  produced  forty  horse  power  not  ex- 
ceeding $2,500.00,  the  sium  claimed  in  the  petition.'' 

The  instruction  is  criticised  because  it  fails  to  furnish 
any  measure  of  damages  or  to  fix  any  criterion  by  which 
the  jury  could  be  guided  in  arriving  at  its  verdict.  It  is 
not  claimed  that  in  a  suit  for  a  breach  of  this  character 
of  contract  such  profits  as  might  be  realized  from  the 

Digitized  by  VjOOQIC 


Saint  Marys  Machine  Co.  v.  Cook.  117 

successful  operation  of  the  purchased  machinery  are  not 
recoverable.  On  the  contrary,  profits  which  the  pur- 
chaser could  have  realized  had  the  article  purchased 
measured  up  to  the  requirements  of  the  contract,  are  re- 
coverable in  suits  of  this  kind,  since  their  loss  is  regarded 
as  a  proximate  result  of  the  breach  of  the  contract,  and 
they  are  regarded  as  being  within  the  reasonable  contem- 
plation of  the  partiea  at  the  time  of  entering  into  the  con- 
tract. Smith  &  Nixon  Company  v.  Curry,  148  Ky.  165 ; 
PairbaiAs,  Morse  &  Company  v.  Carson-Muse  Lumber 
Company,  160  Ky.  346,  and  GHover  Machine  Works  v. 
Cooke-Jellico  Coal  Company,  173  Ky.  675. 

In  the  last  case  referred  to  the  controversy  was  over 
the  sale  of  an  engine  to  operate  coal  cars  in  hauling  coal 
from  the  mine.  The  engine  was  alleged  to  be  defective 
and  not  in  compliance  with  the  contract,  and  the  opinion 
in  enumerating  the  items  of  damage  to  which  the  pur- 
chaser would  be  entitled  says: 

**K  it  (the  appellee)  suffered  lose  in  the  output  of 
coal,  and  which  was  reasonably  within  the  contemplation 
of  the  parties,  this,  too,  might  be  taken  into  considera- 
tion.^' 

To  the  same  effect  are  the  other  cases  referred  to, 
and  if  the  court  in  this  case  had  furnished  to  the  jury^ 
in  the  instruction  complained  of  a  proper  criterion  of 
recovery,  there  could  be  no  complaint  because  the  loss 
of  profits  to  plaintiff  by  reason  of  the  breach  was  in- 
cluded. Instead,  however,  the  instruction  left  it  to  the 
jury  to  determine  what  damages  were  reasonably  within 
the  contemplation  of  the  parties,  and  allowed  it  to  re- 
turn **such  sum  in  damages  as  thereby  naturally  and 
reasonably  followed  from  the  failure.'^ 

Manifestly  this  left  a  wide  field  for  speculation  on  the 
part  of  the  jury,  an(J  similar  instructions  have  been  con- 
demned in  the  caaes  of  L.  H.  &  St.  L.  R.  B.  Co.  v.  Boberts, 
144  Ky.  822,  Chicago,  St.  Louis  &  New  Orleans  By.  Co. 
V.  Hoover,  147  Ky.  35,  and  many  others  from  this  court 
which  might  be  cited. 

Moreover,  we  do  not  find  the  testimony  so  presented 
that  the  jury  could  arrive  at  what  profits,  if  any,  the 
plaintiff  lost  because  of  the  failure  of  the  engine  to  op- 
erate as  contracted  for.  It  is  shown  in  the  testimony  that 
some  days  it  would  run  reasonably  well,  while  at  other 
times  it  would  not,  and  there  is  not  sufficient  testimony 
to  enable  the  jury  to  determine  with  any  precision  the 
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amount  of  flour  which  the  engine  in  its  defective  con- 
dition would  or  could  produce,  so  as  to  ascertain  the 
difference  between  what  was  produced  and  what  might 
have  been  (produced  had  -the  engine  been  as  contracted 
for.  Nor  do  we  think  it  sufficiently  appears  from  the 
evidence  that  plaintiff  could  or  would  have  been  able  to 
dispose  of  the  excess  production  at  a  profit.  We  find 
the  record  also  somewhat  confused  as  to  the  precise  re- 
lief which  plaintiff  seeks.  In  his  petition  he  does  not 
tender  back  the  engine  to  the  defendant,  and  we  are  un- 
able to  tell  whether  he  seeks  damages  upon  the  theory 
of  his  retaining  the  engine  and  paying  the  contract  price 
therefor,  or  whether  he  seeks  to  cancel  the  balance  of 
his  indebtedness  and  recover  what  he  has  paid  and  dam- 
ages beyond  that  sum.  Upon  a  return  of  the  case,  if 
plaintiff  should  desire  to  do  so,  the  pleading  should  be 
so  amended  asi  to  make  this  matter  clear. 

The  other  Instructions  properly  present  the  issues 
made  by  the  testimony,  and  we  find  no  fault  in  them. 

For  the  errors  indicated,  the  judgment  must  be  and 
it  is  reversed,  with  directions  to  grant  a  new  trial,  and 
for  proceedings  consistent  with  this  opinion. 


Illinou  Central  Railroad  ConqMtny  v.  Probu8. 

(Decided  February  20,  1920.) 

Appeal  from  Hardin  Circuit  Court. 

1.  Appeal  and  Error— Former  Appeal — Opinion. — ^The  opinion  on 
the  former  appeal  is  the  law  of  the  case  as  to  all  matters  that 
could  or  ..^ould  have  been  raised,  that  is  as  to  errors  mentioned 
in  the  opinion;  those  relied  upon,  but  not  noted  theie'n,  and  to 
errors  appearing  in  the  first  record  that  might  have  been  but 
were  not  relied  upon. 

2.  Master  and  Servant — Federal  Employers*  Jjiability  Act. — Recovery 
under  the  Federal  Employers'  Liability  Act  can  not  be  had  unless 
at  the  time  of  the  infliction  of  the  injury  the  employe  was  engaged 
in  interstate  commerce  and  the  employer  was  an  interstate  carrier. 

3.  Master  and  Servant — Personal  Injuries — Interstate  Commerce. — 
Where  a  railroad  employe  is  injured  in  loading  rails  and  it  is  not 
shown  that  said  rails  were  ever  thereafter  put  to  use  or  employed 
in  Interstate  commerce,  plaintiff  is  not  entitled  to  recover.  It  is 
essential  to  recover  under  the  Federal  Act  that  his  injury  was 
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received  While  employed  by  the  company  in  the  performance  of 
work  pertaining  to  or  connected  with  interstate  commerce. 

TRABUE,  DOOLAN,  HELM  &  HELM,  W.  A.  ARNOLD  and  W. 
A.  FAUREST  for  appellant 

HAYNES  CARTER  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Quin — Reversdng. 

While  employed  by  defendant  (appellant)  on  Feb- 
ruary 22,  1916,  in  loading  rails  on  a  freight  car  plain- 
tiff sustained  certain  injuries  for  which  he  sought  dam-  - 
ages.  At  the  conclusion  of  the  evidence  introduced  by 
plaintiff  on  the  first  trial  the  court  peremptorily  in- 
structed the  jury  to  find  for  the  company.  An  appeal 
was  taken  and  in  reversing  the  lower  court  in  an  opinion 
found  in  181  Ky.  7,  in  which  the  facts  are  given  more 
in  detail,  we  held  the  evidence  sufficient  to  take  the  case 
to  the  jury.  Upon  a  retrial  there  •was  a  verdict  in  plain- 
tiff's favor  and  defendant  has  appealed. 

The  opinion  on  the  first  appeal  ia  the  law  of  the  case 
as  to  all  matters  that  could  or  should  have  been  raised, 
i.  e.,  to  the  errors  mentioned  in  the  opinion;  to  those 
relied  upon  but  not  noted  therein,  and  to  the  errors  ap- 
pearing in  the  first  record  that  might  have  been,  but  were 
not  relied  npon.  Consolidated  Coal  Co.  v.  Spradlin,  184 
Ky.  209,  211  S.  W.  735,  and  cases  therein  cited.  There- 
fore, if  the  evidence  on  the  second  trial  had  been  the 
same  as  on  the  first  trial,  no  other  errors  appearing,  an 
affirmance  would  be  ordered,  but  an  examination  of  the 
record  convinces  ua  the  evidence  is  not  the  same.  In 
the  former  opinion  the  court  said  the  evidence  was  not 
altogether  satisfactory  as  to  whether  at  the  time  of  his 
injury  plaintiff  was  engaged  in  intrastate  or  interstate 
commerce,  but  sufficient,  however,  to  submit  that  ques- 
tion to  the  jury  under  proper  instructions. 

The  opinion  begins  with  the  statement  that  plaintiff 
was  engaged  as  one  of  a  crew  of  men  handling  steel  which 
was  being  loaded  and  unloaded  upon  and  along  the  com- 
pany's main  tracks  in  Hardin  county.  This  statement 
was  evidently  based  upon  an  answer  to  a  question  pro- 
pounded to  plaintiff  wherein  he  said : 

**A.  Yes,  sir;  they  put  them  in  the  main  track,  that 
is  what  they  said  they  did  in  places  where  they  needed 
them,  we  unloaded  several.'' 
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This  information  came  from  the  section  foreman.  K 
at  the  time  of  his  injury,  plaintiff  was  handling  rails  that 
were  later  nsed  on  the  main  line  of  the  company,  an  in- 
terstate carrier,  the  issue  was  one  cognizable  under  the 
federal  act,  and  this  evidence  made  out  a  case  for  the 
jury. 

Plaintiff  was  first  employed  by  the  company  on  Feb- 
ruary 21,  th^e  day  preceding  the  accident,  on  which  day 
it  is  testified  the  crew  of  which  he  was  a  member  was 
engaged  for  practically  the  entire  day  in  loading  and 
unloading  rails  along  the  company  ^a  right  of  way.  On 
the  following  day,  plaintiff  says  they  unloaded  certain 
rails  before  reaching  Dugans,  the  station  at  which  the 
rails  were  stacked,  during  the  loading  of  which  he  was 
injured.  The  stacks  at  Dugans  contained  54  ipound  rails 
only,  and  the  record  is  replete  with  statements  of  wit- 
nesses, both  for  plaintiff  and  defendant,  that  raik  of  this 
weight  were  not  then  being  used  by  the  company.  Neither 
plaintiff  nor  any  other,  witness,  other  than  as  hereinafter 
noted,  undertake  to  explain  what  became  of  the  rails 
that  plaintiff,  and  members  of  the  crew,  were  loading  at 
the  time  of  the  injury.  Before  reaching  Dugans  plain- 
tiff testifies  that  the  foreman,  in  referring  to  certain  rails 
then  on  hand  said : 

**  Throw  them  off  I'm  going  to  use  every  one  of  them 
here  on  the  Hodgenville  branch. '' 

The  foreman  denies  making  any  such  statement,  but 
be  this  as  it  may,  the  reference,  if  made,  could  only  have 
been  directed  to  the  rails  unloaded  the  morning  of  the 
accident  and  before  they  reached  Dugans.  According  to 
defendant's  witnesses,  and  to  several  of  those  introduced 
by  plaintiff  no  54  pound  rails  were  ever  thereafter  used 
on  the  Hodgenville  branch,  or  on  any  other  portion  of  the 
company's  main  line,  or  sidings;  the  lighter  rails  were 
being  replaced  with  much  heavier  ones.  While  plaintiff 
testified  that  the  stack  Ufpon  which  he  was  working  at 
Dugans  contained  rails  of  various  weights  and  lengths 
he  nowhere  says  these  rails  were  subsequently  used  by 
the  company;  nor  does  he  testify  that  the  foreman  said 
he  was  going  to  use  any  of  these  rails  on  the  Hodgenville 
branch. 

The  t^.Rtiinony  on. the  two  trials  is  substantially  the 
same.  However,  it  was  not  made  clear  on  the  first  trial 
to  what  rails  the  foreman  referred  when  he  spoke  of  their 
future  -use.    But  all  doubt  on  this  point  was  removed  on 
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the  second  trial;  since  plaintiff  himself,  as  well  as  other 
witnesses,  made  it  plain  that  this  remark,  if  made,  could 
only  have  referred  to  the  heavier  rails  handled  on  the 
21st,  or  on  the  22nd,  and  before  the  train  reached 
Dngans.  It  matters  not  to  what  use  those  rails  were  put, 
plaintiff  was  not  injured  while  handling  them;  our  in- 
quiry is  directed  to  the  rails  at  Dugans,  and  the  com- 
pany's supervisor  is  the  only  one  who  undertakes  to  tell 
what  became  of  these  rails.  He  says  he  was  informed 
the  company  had  sold  them  and  he  was  instructed  to  de- 
liver them  at  Cecilia  for  shipment,  but  being  unable  to 
state  of  his  own  knowledge  to  whom  they  had  been  sold, 
further  questioning  along  this  line  was  not  {permitted  by 
the  lower  court. 

As  said  in  the  former  opinion : 

**One  may  not  have  a  recovery  for  injury  under  the 
Federal  Employers'  Liability  Act  unless  he  was  at  the 
time  of  the  infliction  of  the  injury  engaged  in  interstate 
conMnerce,  and  the  employer  (railroad)  was  an  inter- 
state commoli  carrier.'* 

In  referring  to  Shanks  v.  D.  L.  &  W.  B.  Co.,  239  U. 
S.  560,  60  L.  Ed.  436,  L.  R.  A.  1916  C  797,  36  Sup.  Ct. 
Rep.  188,  and  other  cases  the  opinion  continues : 

**The  true  test  always  is,  is  the  work  in  question  a  . 
part  of  interstate  commerce  in  which  the  carrier  is  en- 
gaged?" 

Or  as  pointedly  said  in  Chicago,  Burlington  &  Quincy 
R.  R.  Co.  V.  Harrington,  241 U.  S.  177 : 

**So,  also,  as  the  question  is  with  respect  to  the  em- 
ployment of  the  decedent  at  the  time  of  the  injury  it  is 
not  important  whether  he  had  previously  been  engaged 
in  interstate  commerce,  or  that  it  was  contemplated  that 
he  would  be  so  engaged  after  his  immediate  duty  had 
been  performed.  That  duty  was  solely  in  connection 
with  the  removal  of  the  coal  from  the  storage  tracks  to 
the  coal  shed,  or  chutes,  and  the  only  ground  for  invoking 
the  federal  act  is  that  the  coal  thus  placed  was  to  be 
used  by  locomotives  in  inters'tate  hauls." 

In  that  case  it  was  sought  to  hold  the  company  liable 
under  the  federal  act  because  the  decedent,  a  member 
of  a  switching  crew,  was  engaged  at  the  time  of  his  death 
in  switching  coal  to  be  used  on  locomotives  of  all  classes, 
those  engaged  alike  in  interstate  and  intrastate  traffic. 
The  court  held  there  was  no  such  connection  with  inter- 
state commerce  in  taking  the  coal  to  the  coal  chutes  as  to 
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bring  the  case  within  the  rule  laid  down  in  Shanks  v^D. 
L.  W.  R.  R.  Co.,  supra.  See  also  Southern  Pac.  Co.  v. 
Industrial  Acci.  Comm.  U.  S.  Adv.  Aps.  1919-20,  p.  154. 

Coons  V.  L.  &  N.  R.  R.  Co.,  185  Ky.  741,  215  S.  W.  946, 
presents  facts  quite  similar  to  those  found  in  this  record, 
and  following  the  former  opinion  in  this  case  (181  Ky.  7) 
we  held  the  cas^  was  for  the  jury.  It  was  shown  in  the 
Coons  case  that  the  rails  being  handled  at  the  time  of 
the  injury  were  for  us»e  in  the  company  ^s  yards  at 
Hazard,  which  yards  were  used  for  interstate  and  intra- 
state traffic,  thus  making  a  case  under  the  federal  law, 
but  no  such  facts  are  presented  by  the  present  record. 
The  evidence  on  this  aippeal  presents  a  case  within  the 
rule  laid  down  in  I.  C.  R.  R.  Co.  v.  Kelly,  167  Ky.  745, 
181  S.  W.  375,  where  recovery  was  denied  an  employe 
injured  while  loading  rails  to  be  stored,  and  which  were 
not  shown  to  have  thereafter  been  used  in  interstate  busi- 
ness, the  court  holding  that  in  the  performance  of  such 
services  the  employe  was  not  engaged  in  interstate  com- 
merce.   We  quote  from  said  opinion  as  follows : 

**  Under  the  interpretation  given  the  federal  statute 
in  the  case,  supra,  it  is  manifest  that  if  appellee  had  been 
injured  while  unloading  rails  that  were  to  be  used,  and 
were  later  used,  in  repairing  appellant's  railroad  track, 
there  could  have  been  no  doubt  of  his  right  to  maintain 
the  action  under  the  Federal  Employers '  Liability  Act ; 
but  such  was  not  the  case.  The  rails,  by  one  of  which  he 
was  injured,  had  been  removed  from  the  track  and  new 
ones  put  in  their  (places  several  days  before  he  was  in- 
jured. ...  In  view  of  this  situation,  we  are  unable 
to  see  how  the  later  work  of  gathering  up  these  old  rails 
for  the  purpose  of  storing  them  elsewhere,  or,  perhaps, 
selling  them  as  scrap  steel,  can  in  any  sense  be  con- 
sidered as  a  repairing  of  the  track,  or  as  necessary  to 
appellant's  engaging  in  interstate  commerce.  In  other 
words,  the  evidence  fails  to  show  that  there  was  any  duty 
resting  upon  appellant  as  a  carrier  of  interstate  com- 
merce to  remove  the  rails.'' 

To  the  same  effect  is  C.  N.  0.  &  T.  P.  Ry.  Co.  v.  Hans- 
ford, 173  Ky.  126,  190  S.  W.  690;  Shephard's  Adm'x  v. 
I.  C.  R.  R.  Co.,  172  Ky.  337, 189  S.  W.  237 ;  I.  C.  R.  R.  Co. 
V.  Behrens,  Admr.,  233  U.  S.  473,  wherein,  after  referring 
to  section  1  of  the  Federal  Employers'  Liability  Act  of 
1907',  the  court  says : 
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*' Giving  to  the  words  *  suffering  injury  while  he  is 
employed  by  such  carrier  in  such  commerce'  their  natural 
meaning,  as  we  think  must  be  done,  it  is  clear  that  con- 
gress intended  to  confine  its  injuries  occurring  when  the 
particular  service  in  which  the  employe  is  engaged  is  a 
part  of  interstate  commerce." 

And  as  further  said  in  Pedersen  v.  Delaware,  Lacka- 
wanna &  Western  B.  R.  Co.,  229  U.  S.  146 : 

*' There  can  be  no  doubt  that  a  right  of  recovery 
thereunder  arises  only  where  the  injury  is  suffered  while 
the  carrier  is  engaged  in  interstate  commerce  and  while 
the  employe  is  employed  by  the  carrier  in  such  com- 
merce." 

Satisfied,  as  we  are,  that  plaintiff  wholly  failed  to 
show  that  the  rails  he  was  loading  at  the  time  of  his  in- 
jury were  subsequently  used  or  employed  in  interstate 
commerce,  following  the  adjudications  of  this  court  and 
the  Supreme  Court  of  the  United  States  it  is  manifest 
that  plaintiff  failed  to  make  out  a  case  and  the  court 
should  have  instructed  the  jury  to  peremiptorily  find  for 
defendant. 

The  conclusions  herein  reached  renders  unnecessary 
the  discusision  of  other  points  urged.  Upon  the  next 
trial,  if  the  evidence  be  the  same  as  on  the  present  trial, 
the  court  will  direct  a  verdict  for  defendant. 

The  judgment  is  reversed  for  further  proceedings 
consistent  herewith. 


Board  of    Drainage    CommUsioners  of    McCradcen 
County,  et  al.  v.  Lang,  Judge,  et  al. 

Board   of    Drainage    Commissioners   of    McCradcen 

County,  et  al..  Ex  Parte  Petitioners  and  Beyer,  et  aL, 

Ex  Parte  Petitioners. 

(Decided  February  20,  1920.) 

Appeals  from  McCracken  Circuit  Court. 

J  Drains — Construction  of  Statutes. — Section  2380b,  subsections  1 
to  61,  volume  3,  Kentucky  Statutes,  enacted  in  1918,  held  not  to 
repeal  and  supersede  the  drainage  act  of  1912,  being  section  2380, 
subsections  1  to  50,  but  to  provide  a  separate,  alternative  method 
for  the  reclamation  of  wet  lands,  in  addition  to  the  method  pro- 
vided in  the  act  of  1912. 
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2.  Drains— Proceeding  to  Establish  Drainage  District— A  proceeding 
to  establish  a  drainage  district  under  the  1912  act  was  not 
terminated  when  the  viewers'  report  was  confirmed,  August  26, 
1918,  but  was  still  trending  September  30,  1918,  when  a  motion 
was  entered  to  have  the  organization  completed  under  the  1918 
act,  since  under  the  1912  act,  as  amended,  the  Jurisdiction  of 
the  county  court  extends  to  the  complete  organization  ^f  the 
drainage  distinct,  wfadch  is  not  affected  until  after  the  owners 
Of  the  land  affected  have  had  their  day  in  court. 

3.  Drains — ^Proceedings  to  Establish. — Under  section  54  of  the  1918 
act  the  petitioners  or  bo&rd  of  drainage  commissioners  may  have 
proceedings  begun  under  the  1912  act  completed  under  the  1918 
act  and  the  district  established  and  organized  under  the  pro- 
vi&tfons  of  that  act. 

'  4.  Drains— Act  Applicable  to  Proceedings  Relating  to  Drains. — 
Under  the  drainage  act  of  1918  the  option  was  £riven  to  the  peti- 
tioners or  the  board  of  drainage  commissioners  to  determine  which 
act  should  apply  to  proceedings  Instituted  or  pending  and  the 
court  has  no  discretion  in  the  matter.  Hence  the  county  court 
erred  in  overruling  the  motion  of  the  board  of  drainage  com- 
missioners to  have  the  district  completed  under  the  new  act, 
and  the  circuit  court  erred  in  sustaining  this  ruling. 

5.  Drains — Terms  of  Drainage  Commissioners. — By  the  1912  act  as 
amended  commissioners  appointed  under  that  act  prior  to  the 
amendment  would  continue  as  such  dhtil  the  expiration  of  their 
four  years'  terms,  subject,  however,  to  the  right  of  the  county 
judge  at  any  time  to  remove  them,  as  provided  in  that  act. 

6.  Drains — Terms  of  Drainage  Commissioners. — Drainage  commis- 
sioners appointed  under  the  drainage  act  of  1912  are  officers 
as  the  term  is  used  in  section  161  of  the  constitution.  Hence 
that  provision  of  section  12  of  the  1918  act  (section  2380b, 
subsection  12  Kentucky  Statutes)  is  violative  of  section  161  6f 
the  constitution  insofar  as  it  attempts  to  extend  their  terms  of 
office. 

7.  Drains — ^Bond  of  Commissioners. — Since  these  commissioners 
hdld  office  under  the  act  of  1912  they  were  required  to  give 
bond  in  the  sum  of  $5,000.00  as  required  by  that  act,  rather  than 
|2y500.00  as  required  by  the  1918  act. 

W.  MIKE  OLIVER  for  appellants. 

JOHN  K.  HENDRICK  and  A.  M.  NICHOLS  for  appellees. 

Opinion  of  the  Couet  by  Judge  Clarke — ^Affirming 
in  part  and  reversing  in  part. 

These  three  actions  arising  out  of  the  same  matters 
are  heard  together  here,  as  they  were  in  the  circuit  court, 
in  which  one  of  them  originated,  and  to  which  the  others 
had  been  appealed  from  the  county  court. 
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Two  principal  questions  of  law  are  presented  for  de- 
cision, namely : 

(1)  Whether  in  a  proceeding  to  establish  and  organ- 
ize a  drainage  district,  conunenced  under  the  drainage 
act  of  1912,  the  ipetitioners  and  board  of  drainage  com- 
missioners had  the  right,  after  the  drainage  law  enacted 
by  the  1918  session  of  the  legislature  became  effective,  to 
complete  the  organization  of  the  district  under  the  latter 
act  rather  than  that  under  which  the  proceedings  were 
begun. 

(2)  Whether  the  county  judge  had  the  right,  after 
the  1918  drainage  act  became  operative,  to  remove  from 
office  drainage  commissioners  that  he  had  theretofore 
appointed  uAder  the  drainage  act  of  1912. 

.  Preliminary  to  a  decision  of  these  two  questions  it 
wiU  be  necessary  to  determine  whether  the  legislature 
intended  that  these  two  drainage  acts  should  constitute 
a  single  system  or  code  of  laws  on  the  subject  or  whether 
it  was  intended  to  provide  two  separate,  independent, 
alternative  laws  on  the  same  subject. 

The  first  of  these  laws  enacted  at  the  1912  session  of 
the  legislature  and  being  section  2380,  subsections  1  to 
50,  Kentucky  Statutes,  provides  a  method  and  the  pro- 
cedure in  detail  for  reclamation  of  wet  landsi  by  district 
drainage.  The  second  law  enacted  at  the  1918  session  of 
the  legislature,  being  section  2380b,  subsections  1  to  61, 
volume  3,  Kentucky  Statutes,  provides  another  method, 
different  in  most  of  its  provisions,  for  doing  the  same 
things  that  could  have  been  done  under  the  1912 
act,  but  is  more  comprehensive  in  its  scope  in  that  some 
lands  can  be  reclaimed  under  it  that  could  not  have  been 
reclaimed  under  the  1912  act. 

Ordinarily  under  such  circumstances  the  latter  law 
would  repeal  and  supersede  the  earlier  one.  But  the 
legislature  has  indicated  quite  clearly  that  such  was  not 
its  purpose  here;  that  it  was  intended  rather  to  provide 
two  separate  alternative  methods  for  the  reclamation  of 
wet  lands.  That  such  was  the  legislative  purpose  is  ob- 
vious, not  only  from  certain  provisions  of  the  new  law, 
but  also  from  the  fact  that  at  the  same  session,  and  two 
days  after  the  new  law  was  enacted,  the  earlier  act  was 
quite  extensively  amended,  evidently  to  cure  defects 
therein  that  had  been  pointed  out  a  short  time  previously 
by  this  court  in  Williamsi  v.  Wedding,  Judge,  165  Ky. 
361, 176  S.  W.  1176.    Neither  the  amendment  to  the  old 
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law  nor  the  new  act  carried  an  emergency  clause  and 
both  became  effective  the  latter  part  of  June,  1918. 
Many  if  not  most  of  the  provisions  as  to  procedure,  &c., 
contained  in  the  two  acts  and  intended  to  accomplish  the 
same  end  are  so  radically  different  and  entirely  incon- 
sistent that  it  would  be  absolutely  impossible  to  recon- 
cile these  provisions  so  as  to  weld  the  two  acts  into  one 
general  law  on  the  subject.  Not  only  so,  but  the  new  act, 
in  section  3,  now  subsection  3  of  section  2380b,  volume  3, 
Kentucky  Statutes,  contains  the  provision: 

**Any  person  or  persons  desiring  to  prosecute  an  ac- 
tion under  .the  provisions  of  this  act  shall  so  state  in  the 
petition  and  unless  it  is  so  stated  in  the  petition  it  shall 
be  deemed  that  said  proceedings  are  brought  under  the 
act  of  1912,  same  being  section  2380  of  Kentucky  Stat- 
utes, CarrolPs  edition  1915.'* 

In  addition,  if  further  evidence  were  required  that 
two  separate  laws  or  systems  were  intended,  we  find  in 
subsection  54  of  the  new  act  an  optional  provision  for 
transfer  to  and  completion  under  its  provisions  of  pro- 
ceedings begun  but  not  completed  under  the  1912  act. 

The  conclusion  is  therefore  inevitable  that  the  legis- 
lature intended  to  and  did  provide  two  separate  alterna- 
tive codes  or  systems  for  the  reclamation  of  wet  lands 
by  drainage. 

Prior  to  1918  drainage  districts  had  been  established 
in  McCracken  county  and  three  drainage  commissioners 
for  the  county  had  been  appointed  for  a  term  of  four 
years  by  the  county  judge  of  McCracken  county  (appel- 
lee, James  M.  Lang)  on  August  16,  1916,  under  section 
7  of  the  act  of  1912,  being  subsection  7  of  section  2380 
Kentucky  Statutes,  which  was  amended  by  subsection 
7  of  the  amendatory  act  of  1918,  now  subsection  7  of  sec- 
tion 2380,  volume  3,  Kentucky  Statutes.  And  prior  to 
1918  there  had  been  begun.in  the  McCracken  county  court 
a  proceeding  under  the  1912  act  to  establish  the  Mayfield 
drainage  district,  in  which  viewers  had  been  aippointed 
to  classify  lands  as  to  the  benefits  to  be  received,  &c. 
These  viewers  had  filed  their  report  a  short  time  before 
the  new  1918  act  and  the  amendment  to  the  1912  act  be- 
came operative,  but  this  report  was  not  confirmed  by 
order  of  court  until  August  26,  1918,  after  the  1918  act 
became  effective.  So  much  of  this  order  therefore  as  at- 
tempted to  finally  refer  the  district  to  the  drainage  com- 
missioners of  the  county  for  operation,  before  the  organ- 


Digitized  by  V:rOOQlC 


Bd.  Drainage  Comrs.'McCracken  County  v.  Lang.  127 

ization  of  the  district  had  been  completed  as  required  by 
the  new  acts,  was  premature  as  will  hereafter  appear. 

On  September  30,  1918,  the  petitioners  in  the  pro- 
ceeding to  establish  and  organize  Mayfield  drainage  dis- 
trict, and  the  drainage  commissioners  of  McOracken 
county,  filed  a  motion  in  the  county  court  that  the  organ- 
ization of  the  Mayfield  drainage  district  be  completed 
under  the  new  1918  act  instead  of  the  1912  act  as 
amended,  under  which  the  (proceeding  had  been  com- 
menced. This  motion  the  court  overruled  and  whether 
correctly  so  or  not  is  the  first  question  presented  for  our 
decision. 

Appellants,  Poat  and  Beyer,  two  of  the  three  drainage 
commissioners  appointed  by  the  county  judge  under  the 
1912  act,  on  August  16,  1916,  were  removed  from  office 
by  the  county  judge  on  October  26  and  November  4, 1918, 
respectively.  Whether  the  county  judge  had  authority 
so  to  do  is  the  second  question  before  us. 

The  decision  of  the  first  of  these  two  questions  of 
law  depends  largely  upon  whether  the  proceeding  to  es- 
tablish Mayfield  drainage  district  was  still  pending  in 
the  county  court  on  September  30, 1918,  when  appellants 
attemipted  to  have  an  order  entered  therein  to  complete 
the  organization  of  the  district  under  the  1918  act.  As 
pointed  out  by  this  court  in  Williams  v.  Wedding,  supra, 
under  the  act  of  1912  the  confirmation  of  the  report  of 
viewers  and  a  final  reference  of  the  case  to  the 
drainage  commissioners  for  all  further  proceedings 
terminated  the  proceeding  to  establish  the  dis- 
trict, and  that  insofar  as  sections  32  and  49  of  that  act 
undertook  to  deprive  the  property  owners  of  a  remedy 
against  the  action  of  the  board  of  drainage  commission- 
ers in  assessing  taxes  and  liens  against  their  lands  these 
sections  were  unconstitutional.  The  amendment  to  the 
1912  act  passed  at  the  1918  session  of  the  legislature,  in 
section  31  thereof,  evidently  to  meet  this  constitutional 
objection  to  the  original  act,  provided  that  after  the 
viewers  had  filed  their  report  classifying  the  property 
as  to  advantages  to  be  received  from  the  establishment 
of  the  drainage  district,  the  drainage  commissioners  shall 
pre(pare  *'an  assessment  roll  or  drainage  tax  duplicate 
^ving  a  description  of  all  the  land  in  said  drainage  dis- 
trict, the  name  of  the  owner  so  far  as  can  be  ascertained 
from  public  records,  and  the  amount  of  assessment 
against  each  of  the  several  tracts  of  land."   Provision 
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is  further  made  in  that  same  section  for  a  trial  by  the 
comity  court  of  complaints  or  objections  by  the  land- 
owners of  assessments  thus  made  against  their  lands. 
For  this  purpose  it  is  provided  that  the  assessment  roll 
prepared  by  the  drainage  commissioners  **  shall  be  filed 
with  the  clerk  of  the  county  court  in  which  the  proceed- 
ing is  pending;*'  that  the  property  owners  shall  be  noti- 
fied thereof  by  publication;  that  thereafter  at  the  time 
fixed  for  the  hearing  the  court  shall  hear  in  a  summary 
way  any  and  all  objections  to  the  amount  of  the  costs  of 
said  improvement  as  set  out  in  the  statement  made  by  the 
drainage  commissioners,  and  filed  with  said  assessment 
roll,  &c.,  and  that  the  judgment  of  the  court  thereon 
should  be  appealable  to  the  circuit  court  and  thence  to 
this  court. 

It  is  therefore  clear  that  this  section  of  the  amend- 
ment to  the  1912  act  attempts  at  least  to  meet  the  con- 
situtional  objections  to  the  1912  act  pointed  out  in  Wil- 
liams V.  Wedding,  supra,  by  providing  a  method  for  de- 
termining, in  the  proceeding  to  establish  the  district,  and 
after  due  notice  all  property  rights  of  landowners, 
which  extends  the  jurisdiction  of  the  county  court  over 
the  proceedings  to  establish  the  district  after  the  con- 
firmation of  the  viewers'  report  and  until  a  decision  by 
the  court  of  any  and  all  objections  that  may  be  interposed 
by  landowners  against  the  assessment  of  taxes  for  the 
improvement  against  the  lands. 

Therefore  the  proceeding  to  establish  Mayfield  drain- 
age district  was  not  terminated  in  the  county  court  when 
the  report  of  the  viewers  was  confirmed  on  August  26, 
1918,  but  was  still  pending  in  that  court  when,  on  Septem- 
ber 30,  1918,  appellants  entered  the  motion  to  have  the 
organization  of  the  district  completed  under  the  1918 
act  rather  than  the  1912  act,  since  the  drainage  commis- 
sioners had  not  yet  filed  their  report  of  assessments,  &c., 
as  required  by  the  amendment  to  the  act  of  1912.  Under 
the  1912  act,  as  amended,  the  jurisdiction  of  the  court 
of  the  proceeding  does  not  terminate,  as»  it  did  before  it 
was  amended,  when  the  report  of  the  viewers  is  con- 
firmed, but  continues  until  the  property  owners  have  had 
their  day  in  court  upon  the  question  of  damages,  the  as- 
sessment of  improvement  taxes  against  their  property, 
&e.  In  other  words,  the  jurisdiction  of  the  county  court 
now  extends  not  only  to  the  establishment  of  the  district, 
which  is  accomplished  by  xjonfirmation  of  the  viewers' 
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report,  bnt  to  its  complete  organization  as  a  district  as 
well,  which  is  not  effected  until  after  damages  are  award- 
ed, assessments  made  and  property  owners  aggrieved 
thereby  have  had  a  trial. 

Not  only  does  the  new  act,  as  heretofore  pointed  out, 
provide  that  the  petitioners  at  the  beginning  of  a  pro- 
ceeding to' establish  a  drainage  district  might,  if  they 
so  requested,  have  it  established  and  organized  under 
the  new  1918  act,  but  section  54  of  that  act  also  provides 
that  after  such  proceeding  has  been  started  under  the 
1912  act  the  same  may  be  completed  under  the  new  act  at 
the  option  of  the  ipetitioners"  or  the  board  of  drainage 
commissioners,  should  either  elect  so  to  do.  This  option 
concededly  is  given  to  the  petitioners  or  the  drainage 
commissioners  in  the  first  part  of  section  54  of  the  new 
act  to  be  exercised  by  requesting  the  court  before  the 
viewers  have  reported  on  the  clas^fication  of  lands  and 
benefits,  to  order  them  to  report  as  provided  for  in  the 
1918  act  rather  than  the  1912  act. 

Appellees  contend  that  this  is  the  only  time  such 
a  request  can  be  made,  and  that  since  the  viewers^  report 
had  been  filed  and  confirmed  when  appellants  made  their 
motion  oii  September  30, 1918,  their  motion  came  too  late 
even  if  the  (proceeding  was  then  pending,  and  they  then 
had  no  right  and  the  court  no  power  to  order  subsequent 
proceedings  to  be  had  under  tfcc  new  1918  act. 

This  construction  of  section  54  of  the  new  act,  how- 
ever, gives  no  force  or  effect  to  the  latter  part  of  that 
section  wherein  it  is  provided  ''that  in  districts  estab- 
lished and  partly  but  not  completely  organized,  under 
other  general  laws,  which  elect  to  comiplete  the  organ- 
ization under  this  act''  the  assessment  shall  be  completed 
under  the  1912  act,  ''and  when  said  assessment  record 
has  been  completed  same  shall  be  filed  with  the  clerk  of 
the  court  wherein  the  proceeding  ia  pending,  as  in  this 
act  provided,  and  be  governed  in  all  other  respects  as 
provided  herein;  but,  unless  the  petitioners  or  board  of 
drainage  commissioners  having  charge  of  the  proceed- 
ings desire  to  thereafter  proceed  under  the  ipiovisions 
of  this  act,  the  proceedings  shall  be  continued  under  ex- 
isting laws  and  such  amendments  thereto  as  may  be 
enacted/' 

This  clearly  indicates  that  after  the  viewers'  report 
has  been  filed  and  confirmed  the  assessment  must  be 
completed  under  the  1912  act  and  the  organization  of  the 
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distiict  completed  under  that  act  ** unless  the  petitioners 
or  board  of  drainage  commissioners  having  charge  of 
the  proceeding  desire  to  thereafter  proceed  under  the 
provisions  of  this  acf 

Obviously  therefore  either  the  petitioners  or  the 
board  of  drainage  conunissioners,  at  any  time  while  the 
action  is  pending  to  establish  and  organize  the  district, 
can  have  a  proceeding  begun  under  the  1912  act  trans- 
ferred to  and  completed  under  the  1918  act  either  before 
the  viewers  have  reported,  by  asking  that  their  report  be 
made  in  accordance  with  the  new  act,  or  after  that  re- 
port had  been  filed  and  confirmed  by  indicating  to  the 
court  their  desire  that  the  (proceeding  thereafter  **  pro- 
ceed under  the  provisions  of  this  act.*' 

To  summarize  our  conclusions,  we  think  it  is  clear 
that  the  legislature  intended  and  did  provide  two  sepa- 
rate, alternative  systems  or  general  drainage  laws;  that 
all  proceedings  pending  when  the  1918  act  became  op- 
erative, or  thereafter  begun,  should  be  "deemed  by  the 
courf  to  be  under  the  1912  act  as  amended  unless  the 
petitioners  at  the  beginning  of  the  action,  or  the  peti- 
tioners or  board  of  drainage  commissioners  at  any  time 
while  the  proceeding  to  establish  and  organize  the  dis- 
trict is  pending,  desired  otherwise;  but  that  when  the 
petitioners  at  the  beginning  of  the  action  to  establish  and 
organize  a  district,  or  the  petitioners  or  drainage  com- 
missioners at  any  time  during  the  pendency  of  the  ac- 
tion, desired  to  have  the  (proceeding  under  the  1918  act 
rather  than  the  1912  act  as  amended,  that  this  should 
be  done.  A  discretion  was  not  lodged  in  the  court  to  de- 
termine which  act  should  apply  to  a  proceeding  instituted 
or  pending  for  that  purpose,  but  the  option  was  given 
clearly  to  the  petitioners  and  the  board  of  drainage  com- 
missioners. 

It  therefore  results  that  the  county  court  erred  in 
overruling  appellants'  motion  to  have  the  organization 
of  the  Mayfield  drainage  district  completed  under  the 
new  act,  and  that  the  circuit  court  erred  in  sustaining 
its  action. 

2.  Appellants,  Poat  and  Beyer,  were  two  of  the 
three  drainage  commissionersi  appointed  by  the  county 
judge  on  August  16, 1916,  under  section  7  of  the  1912  act. 
Section  37  of  the  same  act  expressly  gave  the  county 
judge  the  power  to  remove  them  at  any  time  and  without 
cause.    The  removal  was  not  attempted,  however,  until 
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after  the  new  act  and  the  amendment  to  the  old  act 
passed  at  the  1918  session  of  the  legislature  had  become 
operative. 

Neither  of  these  new  enactments  in  terms  repealed 
section  37  of  the  old  act  which  gave  .to  the  county  judge 
power  to  remove  drainage  commissioners  theretofore  ap- 
pointed by  him,  but  section  7  of  the  amendment  to  the 
1912  act  provides  in  effect  that  drainage  districts  estab- 
lished under  that  act  shall  be,  after  the  expiration  of  the 
term  of  the  three  commissioners  then  in  office,  under  the 
control  of  a  single  commissioner  whom  ihe  county  judge 
is  empowered  to  appoint  when  the  terms  of  commission- 
ers then  in  office  shall  expire. 

It  seems  clear  therefore  that  under  the  1912  act  as 
amended  appellants,  Poat  and  Beyer,  as  drainage  com- 
missioners, would  continue  as  such  until  the  expiration 
of  their  four  year  terms,  or  until  August  16,  1920,  sub- 
ject, however,  to  the  right  of  the  county  judge  at  any 
time  to  remove  them. 

Section  12  of  the  new  act  provides  that  the  three  com- 
missioners then  in  office  in  McCracken  county  under  the 
1912  act  **  shall  remain  in  office  for  a  period  of  four 
years  from  and  after  the  passage  of  this  act  without  be- 
ing reappointed,^*  and  ''shall  have  charge  of  all  work  to 
be  done  in  any  district  organized  under  this  act**  until 
commissioners  are  to  be  appointed  as  (provided  there- 
under. 

While  two  separate  alternative  acts  were  clearly  in- 
tended, it  is  equally  clear  that  under  the  contingency 
here  both  acts  were  for  a  time  to  be  administered  by  a 
single  board,  the  one  then  in  office  under  the  old  act, 
whose  ^lembers  ''shall  remain  in  office**  until,  &c.  Ob- 
viously the  two  acts  must  be  construed  together  to  as- 
certain the  rights  and  duties  of  the  one  board  during 
this  interim.  The  new  act  creates  no  new  lioard 
of  commissioners  until  the  expiration  of  this  interim, 
but  dujring  such  time  imposes  upon  the  old  board  the 
duties  of  administering  the  new  act  in  addition  to  the 
duties  imposed  by  the  old  act  of  administering  it,  as 
amended,  until  the  terms  for  which  they  were  appoint- 
ed expire;  that  is,  in  this  case  until  August  16,  1920. 
The  new  act  does  not  appoint  them  to  an  office,  but  ex- 
pressly provides  they  shall  "remain  in  office'*  without 
reappointment  not  until  their  offices  expire  but  for  four 
years  from  the  passage  of  the  new  act.    The  effect,  there- 
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fore,  of  the  new  act  is  not  to  give  them  a  new  office,  but 
to  impose  new  dnties  and  extend  the  terms  of  the  office 
they  already  held  nnder  the  old  act  beyond  the  expira- 
tion of  their  terms  and  until  July,  1922.  This  attempted 
extension  of  their  terms  of  office  is  violative  of  section 
161  of  our  Constitution  and  void  since  the  commission- 
ers are  officers  within  the  meaning  of  that  section.  Con- 
stitution of  Kentucky,  section  107;  Kentucky  Statutes, 
section  2380-7;  City  of  Louisville  v.  Wilson,  99  Ky.  598; 
Fox  V.  Landtrip,  162  Ky.  178;  Lowry  v.  City  of  Lexing- 
ton, 113  Ky.  7'63. 

As  these  commiasioners  held  office  under  the  1912  act 
only  and  subject  to  the  provisions  of  that  act  ai  amended, 
they  were  subject  to  removal  thereunder,  although  they 
were  charged  as  a  board  with  the  administration  of  the 
new  act  until  commissioners  could  be  appointed  there- 
under, unless  the  legislature  intended  to  and  did  repeal 
section  37  of  the  old  act  by  providing  in  section  12  of  the 
new  act  that  ''such  drainage  commissioners  so  appointed 
and  in  office  at  the  time  of  the  passage  of  this  act  shall 
remain  in  office,  &c.'^  We  do  not  think  such  an  inference 
is  reasonable,  and  conclude  the  commissioners  ''so  ap- 
pointed and  in  office"  were  to  remain  in  office  under  the 
old  act;  that  its  provisions,  as  amended,  must  be  looked 
to  for  their  tenure  of  office,  and  that  the  county  judge  had 
the  power  to  remove  appellants,  Poat  and  Beyer.  It  also 
follows  from  this  conclusion  that  so  long  as  they  held 
office  under  the  old  act  they  were  required  to  give  bond 
in  the  sum  of  $5,000.00  rather  than  $2,500.00  as  provided 
for  commissioners  appointed  under  the  new  act. 

Wherefore  the  judgment  in  the  ex  parte  (proceeding 
to  establish  and  organize  the  Mayfield  drainage  district 
is  reversed  and  remanded  for  proceedings  consistent 
herewith.  The  judgments  in  the  other  two  cases  are  af- 
firmed. 


Hanson,  Jr/s  Guardian  Ad  Litem,  et  al.  v.  Hanson. 

(Decided  February  20,  1920.) 

Appeal  from  Fayette  Circuit  Court. 

wills — Construction  of— Power     to  Life  Tenant     to     Sell     Real 
Estate.— Where  testatrix  in  her  will  gave  a  life  estate  in  certain 
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described  property  to  "A"  for  life  and  at  Ms  death  to  his  children, 
giving  to  "A"  the  power  to  sell  the  property  and  re-invest  the 
proceeds  "at  his  discretion,"  "A"  had  the  power  to  sell  the  prop- 
erty and  convey  a  good  title  to  the  purchaser  without  asking  the 
advice  and  consent  of  the  chancellor. 

A.  M.  HALL  for  appellants. 

GEORGE  C.  WEBB  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
AflSrming. 

The  third  clause  in  the  will  of  Mrs.  Jennie  M.  Hanson 
Helm  reads  as  follows: 

**I  give  and  beqneath  to  my  dear  brother,  B.  H.  Han- 
son, my  property  in  Lexington,  located  as  follows :  The 
entire  comer  that  I  own.  Church  and  Mill,  Market  and 
Church,  including  the  old  J.  M.  Hanson  Agency  Building, 
No.  155  Market,  my  residence.  No.  163  Market,  the  Old 
Sayre  property,  No.  160  North  Mill,  and  the  garage.  No. 
172  North  Mill.  Any  mortgage  or  debtsi,  liens,  etc.,  on 
any  of  these  properties,  are  to  be  paid  off  out  of  my 
estate.  I  leave  them  to  him,  B.  H.  Hanson  free  from  any 
debts  of  any  kind  whatsoever.  The  properties  are  to 
revert  to  his  children  at  his  death,  but  they  may  be  sold 
and  amounts  reinvested  at  his  discretion.  I  also  will 
and  bequeath  to  him,  E.  H.  Hanson,  the  sum  of  ten  thou- 
sand dollars  ($10,000.00)  to  be  invested  by  him  to  revert 
to  his  children.  Should  I  survive  my  brother,  the  (3) 
above  I  bequeath  to  his  children  that  survive  me.'* 

The  question  in  the  case  is  whether  Richard  H.  Han- 
son had  the  power,  under  this  third  clause,  to  sell  and 
convey  a  good  title  to  the  purchaser  of  the  property  men- 
tioned in  it. 

The  lower  court  adjudged  that  Hanson  had  the 
power  to  sell  any  of  the  property  mentioned  or  held  by 
him  under  the  third  item  of  the  will,  and  reinvest  the 
proceeds  in  other  property  to  be  held  under  the  same 
conditions  and  limitations,  and  that  he  had  the  further 
power  to  execute  and  deliver  such  deeds  or  writing's  as 
were  necessary  to  sell  and  convey  any  of  the  property 
for  the  punpose  of  reinvestment  and  to  give  to  the  pur- 
chaser thereof  a  fee  simple  title. 

For  the  purpose  of  having  the  correctness  of  the 
judgment  determined,  the  infant  children  of  Richard  H. 
Hanson  have  prosecuted  this  appeal,  and  it  is  insisted 
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by  their  counsel  that  E.  H.  Hanson  could  only  sell  and 
convey  the  property  by  and  with  the  consent  of  the  chan- 
cellor, upon  it  being  made  to  appear  in  a  suit  brought  for 
that  purpose  that  it  would  be  advisable  that  the  property 
should  be  sold  and  the  proceeds  thereof  reinvested. 

We  think  the  judgment  of  the  lower  court  was  correct 
and  that  E.  H.  Hanson,  although  invested  only  with  the 
life  eatate  in  the  property,  was  given  the  right  to  seU 
the  same  and  reinvest  the  proceeds  **at  his  discretion.** 
The  power  to  sell  at  his  discretion  is  plainly  expressed, 
and  this  necessarily  carries  with  it  the  power  to  convey 
the  property  sold  and  invest  the  purchaser  with  a  good 
title. 

To  hold  that  the  proiperty  could  only  be  flold  under 
an  order  of  the  court  would  give  no  meaning  or  effect  to 
the  very  words  in  the  will  by  which  the  testatrix  au- 
thorized E.  H.  Hanson  to  sell  at  his  discretion.  K  the 
words,  **at  his  discretion*'  had  been  omitted,  there  would 
be  much  force  in  the  argument  of  counsel  for  the  infants 
that  the  property  could  not  be  sold  except  by  decree  of 
court  under  the  provisions  of  the  Code, 

Therefore,  the  judgment  is  affirmed. 


Savells,  et  aL  v.  Brown's  Guardian,  et  al« 

(Decided  February  20,  1920.) 

Appeal  from  Trigg  Circuit  Court. 

1.  Deeds — Construction — ^Intention  of  Grantor. — Deeds  should  be 
construed  so  as  to  effectuate  the  intention  of  the  grantor  as 
gathered  from  the  whole  instrument,  and  where  it  appears  that 
the  grantor  intended  to  vest  in  the  grantee  a  less  estate  than  the 
fee,  his  purpose  will  not  be  defeated  by  any  technical  rule  of 
construction  but  will  be  carried  into  effect. 

2.  Deeds — Construction. — ^A  deed  construed  and  held  to  convey  to 
the  grantee  a  life  estate  with  remainder  to  his  children,  but  in 
case  the  grantee  had  no  children,  the  property,  after  the  death  of 
the  grantee's  wife,  was  to  go  to  the  daughter  of  the  grantor  or 
her  children. 

3.  Deeds — Construction — Remainder — ^Adopted  Person. — Where  a 
conveyance  is  made  by  one,  who  is  a  stranger  to  the  adoption, 
to  a  person  for  life  with  remainder  to  his  children,  but  in  case 
he  has  no  children,  then  to  others,  the  word  "children"  does  not 
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include  an  adopted  child  unless  the  language  of  the  instrument 
makes  it  dear  that  it  was  so  Intended. 

G.  P.  THOMAS  and  G.  £.  FORSHEE  for  appellants. 

DENNY  P.  SMITH,  G.  W.  RYAN  and  N.  W.  UTLEY  for  appellees. 

Opinion  of  the  Court  by  William  Rogers  Clay. 
CoMMissioNERr-^Eeversing. 

The  question  presented  on  this  appeal  is  the  proper 
construction  of  the  following  deed : 

**This  indenture  made  and  entered  into  this  the 
first  day  of  May,  1890,  by  and  between  J.  H.  Brown  and 
G.  E.  Brown,  his  son,  all  of  Trigg  county,  state  of  Ken- 
tucky: Witnesseth  that  the  said  J.  H.  Brown  makes  this 
deed  of  gift  to  G.  R.  Brown  his  son  of  the  following 
tracts  or  parcels  of  land.  This  deed  of  gift  is  to  take 
effect  at  the  said  J.  H.  Brown's  death,  said  J.  H.  Brown 
reserving  all  the  land  during  his  natural  life,  and  further 
deeds  the  following  lands  to  G.  B.  Brown's  children  at 
the  death  of  G.  R.  Brown  and  wife,  (provided  G,  R.  Brown 
should  die  without  children  these  lands  at  G.  R.  Brown's 
and  wife's  death  is  to  belong  to  my  daughter,  Mary  A. 
Franklin  or  to  my  grandchildren  or  their  heirs,  although 
if  G.  R.  Brown  and  wife,  Arzella  Brown  should  leave 
children  then  this  lands  is  to  bCi  theirs  at  said  G.  R. 
Brown's  and  wife's  death,  the  following  tracts  of  land 
and  bounded  as  follows:  (Here  follows  a  description  of 
the  property.) 

**To  have  and  to  hold  unto  the  said  G.  R.  Brown  after 
my  death,  G.  R.  Brown's  death,  and  his  children  if  he 
(G.  R.  Brown)  leaves  children,  and  if  he  (G.  R.  Brown) 
leaves  no  children  then  to  Mary  A.  Franklin  or  her  chil-  ^ 
dren  at  the  death  of  G.  R.  Brown  and  his  wife  forever 
with  covenant  of  general  warranty.  Given  under  my 
hand  this  the  1st  day  of  May,  1890." 

The  facts  are  as  follows :  At  the  time  of  the  convey- 
ance, the  grantor,  J.  C.  Brown,  had  two  children,  G.  R. 
Brown  and  Mary  A,  Franklin.  G.  R.  Brown  and  his 
wife,  Arzella  Brown,  lived  with  the  grantor  on  the  land 
in  controversy.  The  grantor  died  about  a  year  after  the 
execution  of  the  deed.  On  September  24,  1903,  G.  R. 
Brown  and  wife  adopted  the  infant,  Felmer  Spurrier 
Brown.  Thereafter,  G.  R.  Brown  died,  and  subsequently 
his  widow,  Arzella  Brown,  married  A.  S.  Savells.  G.  B. 
Brown  and  wife  never  had  any   children.    After    the 
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death  of  G.  R.  Brown,  Mary  A.  Franklin,  the  grantor's 
daughter,  died  leaving  as  her  only  heirs  at  law  a  daugh- 
ter, Mrs.  Millie  Birdsong,  and  Eury  Savells,  the  only 
child  of  her  deceased  daughter. 

This  suit  was  brought  by  the  guardian  of  Felmer 
Spurrier  Brown,  the  adopted  daughter  of  G.  R.  Brown 
and  wife,  and  Felmer  Spurrier  Brown,  for  a  construc- 
tion of  the  deed.  The  court  adjudged  that  G.  R.  Brown 
took  the  fee,  and  that  upon  his  death  the  land  passed  to 
his  adoipted  child,,  Felmer  Spurrier  Brown,  subject  to 
the  life  estate  of  his  widow,  Arzella  Brown  Savells.  Eury 
Savells  and  others  appeal. 

It  is  the  settled  rule  in  this  state,  that  deeds  should 
be  construed  so  as  to  effectuate  the  intention  of  the 
grantor  as  gathered  from  the  whole  instrument,  and 
where  it  appears  that  the  grantor  intended  to  vest  in 
the  grantee  a  less  estate  than  a  fee,  his  purpose  will  not 
be  defeated  by  any  technical  rule  of  construction,  but 
will  be  carried  into  effect.  Wilson  v.  Moore,  146  Ky.  679, 
143  S.  W.  431;  Lawson  v.  Todd,  129  Ky.  133,  lia  S.  W. 
412.  While  the  deed  in  question  departs  somewhat  from 
the  prevailing  form,  there  is  no  doubt  as  to  what  the 
grantor  intended.  Though  the  deed  is  described  as  a 
**deed  of  gift  to  G.  B.  Brown,  his  son,'*  the  subsequent 
provisions,  which  are  repeated  over  and  over  again,  make 
it  clear  that  the  son  was  to  have  only  a  life  estate  with 
remainder  to  his  children,  but  if  he  left  no  children,  the 
property  at  the  death  of  his  wife  was  to  go  to  the 
grantor's  daughter,  Mary  A.  Franklin,  or  her  children. 

Of  course,  the  adopted  child,  Felmer  Spurrier  Brown, 
cannot  take  under  the  deed,  as  a  child  of  G.  R.  Brown, 
the  rule  being  that  where  a  conveyance  is  made  by  one 
who  is  a  -stranger  to  the  adoption,  to  a  person  for  life 
with  remainder  to  his  children,  but  in  case  he  has  no 
children,  then  to  others,  the  word  ** children''  does  not 
include  an  adopted  child  unless  the  language  of  the  in- 
strument makes  it  clear  that  it  was  so  intended.  Wood- 
cock's Appeal,  103  Me.  214, 125  A.  S.  R.  291 ;  In  Re  Leask, 
197  N.  Y.  193,  90  N.  E.  652, 134  A.  S.  R.  866,  27  L.  R.  A. 
(N.  S.)  1158. 

Since  G.  E.  Brown  did  not  take  the  fee  but  only  a  life 
estate  in  the  property  and  since  Felmer  Spurrier  Brown 
is  not  a  child  of  G.  R.  Brown  within  the  meaning  of  the 
deed,  it  necessarily  follows  that  she  has  no  interest  in 
the  property  and  that  the  court  should  have  adjudged 
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that  the  daughter  and  grandson  of  Mary  A.  Franklin 
were  the  owners  of  the  property  subject  to  the  life  estate 
of  Arzella  Brown  Savells. 

Judgment  reversed  and  cause  remanded  with  direc- 
tions to  enter  judgment  in  conformity  with  this  opinion. 


Kingloul  V.  City  of  Covington. 

(Decided  February  20,  1920.) 

Appeal  from  Kenton  Circuit  Court 
(Crhninal,  Common  Law  and  Equity  Division). 

Municipal  Corporations — Personal  Injury — Sidewalks — Trial — ^In- 
structions.— In  an  action  for  damages  for  personal  injuries  alleged 
to  have  been  caused  by  a  defective  lug  attached  to  the  coyering 
of  a  catch  basin,  it  was  not  error,  in  view  of  evidence  to  the 
effect  that  the  defective  lug  could  not  have  caused  the  covering 
to  tilt,  that  boys,  who  were  in  the  habit  of  removing  the  covering, 
were  seen  playing  about  the  catch  basin,  and  that  the  covering 
was  in  place  a  few  minutes  before  the  accident,  to  give  the 
following  instruction:  "Or  if  you  believe  from  the  evidence  that 
the  lid  was  displaced  from  its  ordinary  resting  place  immediately 
before  plaintiff  stepped  upon  it  and  it  was  in  said  way  caused  to 
tilt  and  plaintiff  was  in  such  manner  caused  to  be  injured,  then 
in  either  or  any  of  said  events  you  will  find  a  verdict  for  defend- 
ant." 

B.  F.  GRAZIANI  for  appellant. 

JOHN  B.  SHEPHERD  and  A.  B.  STRICKLETT  for  appellee. 

Opinion  op  the  Coubt  by  William  Rogbbs  Clay, 
CoMMissioNBB — Affirming. 

Euih  Eangkad  brought  suit  against  the  city  of  Cov- 
ington to  recover  damages  for  personal  injuries.  From 
a  verdict  and  judgment  in  favor  of  the  defendant,  plain- 
tiff appeals. 

At  the  time  of  the  accident  the  city  maintained  a  catch 
baain  in  the  sidewalk  of  Main  street.  Over  the  catch 
basin  was  an  iron  covering  with  three  lugs,  which  held 
it  in  position.  While  walking  along  the  sidewalk,  plain- 
tiff stepped  on  the  covering,  which  tilted  or  slipped  from 
its  place  and  caused  plaintiff's  left  foot  to  go  through 
the  opening,  and  the  weight  of  her  body  to  go  on  her  right 
foot  with  such  force  as  to  injure  her  ankle.  According 
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to  plaintiff's  evidence,  one  of  the  lugs  was  broken  off  and 
was  rusty,  and  when  a  heavy  person  would  step  on  the 
covering  opposite  to  where  the  lug  was  off,  the  covering 
would  tilt.  After  the  accident,  plaintiff  walked  to  her 
home  by  holding  on  to  the  fence,  and  called  a  physician 
who  bandaged  her  ankle.  According  to  the  evidence  for 
defendant,  it  was  impossible  to  tilt  the  covering  by  step- 
ping on  it.  It  was  also  shown  that  plaintiff  had  stated 
that  she  had  suffered  from  a  fractured  ankle  before  that 
time.  One  witness  testified  that  the  children  of  the 
neighborhood  were  in  the  habit  of  removing  the  cover- 
ing to  see  the  ducks  pass  by;  that  she  saw  them  engaged 
in  this  pastime  nearly  every  time  she  looked  out  of  the 
window,  and  although  she  could  not  say  that  they  removed 
the  covering  on  the  occasion  in  question,  she  did  see 
them  playing  about  the  catch  basin.  Another  witness 
testified  that  she  passed  by  the  catch  basin  n^st  a  few 
minutes  before  the  accident,  and  the  lid  was  on  all  right. 

Plaintiff  complains  of  the  concluding  paragraph  of 
tlie  following  instruction : 

*  'Tf  you  believe  from  the  evidence  that  at  the  time  and 
place  and  under  the  circumstances  described  in  the  proof 
plaintiff  was  not  herself  in  the  exercise  of  ordinary  care 
for  her  own  safety,  and  that  the  accident  to  plaintiff 
would  not  have  happened  but  for  such  failure  to  exercise 
such  care  (if  such  there  was) ;  or  if  you  believe  from  the 
evidence  that  the  lid  or  cover  of  the  manhole  was  not 
rendered  unsafe  by  the  absence  of  a  supporting  lug  or 
cleet;  or  if  you  believe  it  was  so  rendered  unsafe  but  that 
defendant  did  not  and  by  the  exercise  of  ordinary  care 
could  not  have  known  of  such  condition  a  sufficient  length 
of  time  before  the  injury  to  plaintiff  to  have  enabled  it 
by  the  exercise  of  such  care  to  have  remedied  such  con- 
dition in  time  to  have  avoided  the  injury  to  plaintiff;  or 
if  you  believe  from  the  evidence  that  the  lid  or  cover  of 
the  manhole  was  not  caused  to  tilt  when  plaintiff  stepped 
upon  it  by  reason  of  the  absence  of  the  lug;  or  if  you  be- 
lieve from  the  evidence  that  the  lid  was  displaced  from 
its  ordinary  resting  place  immediately  before  plaintiff 
stepped  upon  it  and  it  was  in  said  way  caused  to  tilt  and 
plaintiff  was  in  such  manner  caused  to  be  injured,  then  in 
either  or  any  of  said  events  you  will  find  for  defendant.'* 

It  is  true  that  in  the  recent  case  of  City  of  Covington 
V.  Rosenberg,  177  Ky.  411,  197  S.  W.  786,  the  court  held 
that  the  city  was  not  entitled  to  a  peremptory  instruc- 
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tion  on  the  ground  that  it  was  impossible  to  tell  from 
the  evidence  whether  the  covering  was  caused  to  tilt  by 
the  defective  lug,  or  the  fact  that'  it  was  improperly 
placed  by  some  boys  playing  in  the  neighborhood.  In 
that  case  the  court  said:  **The  lid  is  as  safe  for  travel 
over  it,  when  put  on  by  one  person  as  when  put  on  by 
another.  It  is  only  the  defects  in  the  lid  which  rendfer 
the  sidewalk  unsafe.^*  In  this  case,  however,  there  was 
evidence  that  the  defective  lug  could  not  have  caused  the 
covering  to  tilt.  In  view  of  this  fact,  and  of  the  further 
fact  that  boys  were  seen  playing  about  the  manhole,  that 
they  were  in  the  habit  of  removing  the  covering,  and  that 
the  covering  was  in  proper  position  just  a  few  minutes 
before  the  accident,  we  cannot  say  that  there  was  no  evi- 
dence on  which  to  base  that  portion  of  the  instruction 
complained  of.  Under  the  circumstances,  the  jury  had 
the  right  to  conclude  that  the  accident  was  not  caused  by 
the  defective  lug,  but  by  the  fact  that  the  covering  had 
been  taken  up  and  replaced  by  persons  other  than  em- 
ployees of  the  city,  and  that  this  had  occurred  such  a 
short  time  before  the  accident,  that  the  city  was  not 
charged  with  notice  thereof,  and  the  use  of  the  words, 
**  immediately  before  plaintiff  stepped  upon  if  was  more 
prejudicial  to  the  defendant  than  to  the  plaintiff.  ' 
Judgment  affirmed. 


L.  &  N.  Railroad  Company  v.  Stidham's  Adminisbra- 

triz. 

(Decided  February  20,  1920.) 

Appeal  from  Breathitt  Circuit  Court. 

Railroads — ^Action  for  Death — Evidence. — In  an  action  to  recover 
damages  for  death  of  decedent,  evidence  examined  and  held 
insuiricient  to  prove  that  he  was  killed  by  a  train  of  the  defendant, 
or  that  he  was  a  licensee,  or  there  was  any  negligence  in  the 
operation  of  the  train  by  which  It  was  claimed  he  had  been 
killed. 

Railroads — ^Action  for  Death — Recovery. — Where  It  is  a  mere 
matter  of  speculation  and  guesswork  as  to  how  decedent  lost  his 
life,  and  the  theory  offered  by  plaintiff  is  but  one  of  several 
equally  tenable  explanations,  no  recovery  can  be  had. 
Railroads— Action  for  Death — ^Breach  of  Duty  Due  Decedent. — ^The 
liability  of  a  railroad  company  for  a  breach  of  a  duty  due  decedent 
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must  be  determined  by  the  principles  of  law  and  not  by  rules  of 
the  company  with  reference  to  the  engineer  and  fireman  keeping 
a  lookout.  Hence  it  was  error  to  permit  plaintiff  to  introduce 
evidence  of  such  rules. 

O.  H.  POLLARD,  J.  M.  BENTON  and  BENJAMIN  D.  WARPIBLD 
for  appellant. 

RYLAIND  €.  MTJ8ICK,  ED.  C.  O'RJBIAR  and  J.  B.  ADAMSON  for 
appellee. 

Opinion  of  the  Court  by  Judge  Clarke — ^Reversing. 

This  is  an  appeal  by  the  defendant,  Louisville  &  Nash- 
ville Railroad  Company,  from  a  judgment  for  $17,000.00 
in  favor  of  the  administratrix  of  Samuel  B.  Stidham  for 
his  death.  The  refusal  of  the  court  to  direct  a  verdict  for 
the  defendant  is  the  chief  reliance  for  a  reversal. 

Counsel  for  plaintiff  admit  *Hhat  the  burden  is  upon 
us  to  show  aflSrmatively  (1)  that  deceased  was  killed  by  a 
train  of  the  railroad  company;  (2)  that  he  was  a  licensee 
upon  its  track  at  the  point  at  the  time  he  lost  his  life, 
and  (3)  that  his  death  resulted  from  the  negligent  op- 
eration of  the  train  by  which  he  was  killed.'* 

The  only  evidence  introduced  to  establish  the  first  and 
third  of  these  propositions  is  in  substance  as  follows : 

Decedent  left  his  home  in  Jackson  about  two  o'clock 
on  the  afternoon  of  March  16, 1917,  and  walked  to  Quick- 
sand, about  three  miles  distant.  He  was  seen  at  Quick- 
sand that  afternoon.  The  last  person  who  saw  him  alive 
was  Mrs.  Viers,  who  saw  him  as  he  passed  her  house  be- 
tween six  and  seven  o'clock  that  evening  walking  along 
defendant's  railroad  tracks  going  in  the  direction  of 
Jackson.  Her  hcone  is  between  Quicksand  and  Dumont. 
His  body  was  found  the  next  morning  between  four  and 
five  o'clock  between  Dumont  and  Jackson  near  the  mouth 
of  Stray  branch.  Two  men  walked  along  the  railroad 
tracks  from  Quicksand  to  Jackson  between  eight  and 
nine  o'clock  that  evening,  but  his  body  was  not  at  that 
time  at  the  place  where  it  was  found  the  next  morning, 
nor  did  they  see  anything  of  him  on  the  trip.  A  train 
known  in  the  evidence  as  the  *' shifter,"  going  from 
Quicksand  to  Jackson,  stopped  at  Dumont  station  at  9.40 
that  evening  for  orders  and  then  proceeded  to  Jackson. 
This  train  consisted  of  a  switch  engine  and  three  or  four 
cars.  The  engine  was  in  front  and  pulling  the  cars,  but 
it  was  backing.    On  the  end  of  the  tender,  which  was  the 


Digitized  by  V:rOOQlC 


L.  &  N.  R.  Co.  V.  Stidham's  Admrx.  141 

front  of  the  train,  was  a  lighted  headlight,  and  across 
the  end  of  the  tender  about  waist  high  to  a  man  standing 
on  the  .track,  there  is  a  beam  some  six  oi  eight  inches 
wide,  to  the  center  of  which  is  attached  the  draw  bar. 

Decedent,  when  found,  was  lying  on  his  face  in  a  pool 
of  blood  alongside  of  the  track  with  his  head  toward 
Jackson  and  his  feet  a  short  distance  beyond  a  cattle 
guard.  There  was  a  circularcut  or  bruise  about  the  size 
of  a  fifty-cent  piece  over  his  right  eye;  his  face  was 
scratched  and  bruised  as  though  from  falling  in  crushed 
rock.  There  was  a  bruised  place  on  his  back  about  six 
inches  wide  above  his  hips  and  another  on  the  calf  of  his. 
right  leg  about  three  inches  wide  and  five  or  six  inches 
long.  Between  his  feet  and  the  cattle  guard  the  rubber 
heel  of  his  right  shoe  was  found  and  there  was  an  In- 
dentation upon  the  remaining  ipart  of  the  heel  of  his 
shoe. 

(Plaintiff  argues  that  these  facts  not  only  tend  to 
prove  that  decedent ^s  right  heel  became  fastened  in  the 
cattle  guard  as  the  train  approached,  that  the  beam  on 
the  tender  of  the  backing  engine  struck  him  in  the  back 
causing  the  wound  found  there  and  knocking  him  for- 
ward with  such  force  as  to  make  the  wounds  on  his  face, 
but  also  to  refute  any  other  theory  as  to  how  he  was 
killed;  that  if  decedent  had  been  killed  by  anyone  strik- 
ing him  with  some  instrument  in  the  face  the  scratches 
would  not  have  been  there ;  that  he  would  have  been 
found  lying  on  his  back  and  not  on  his  face,  and  the  heel 
would  not  have  been  oflf  of  his  shoe  and  where  it  was 
found. 

This  is,  however,  in  our  judgment  but  one  of  several 
equally  plausible  explanations  or  theories  as  to  how  de- 
cedent may  have  met  his  death.  Even  if  we  assumed  he 
was  killed  at  the  place  where  he  was  found  it  might  as 
reasonably  be  inferred  from  the  evidence  that  he  was 
struck  on  the  forehead  by  an  assailant,  fell  upon  his  back 
against  the  tie,  which  caused  the  bruise  found  there,  and 
rolled  over  on  his  face.  Surely  in  such  an  encounter  he 
might  have,  lost  the  heel  of  his  shoe  and  received  the 
bruises  described  as  well  as  if  he  had  been  struck  by  the 
train.  Not  only  so,  but  plaintiff's  theory,  even  if  it  could 
be  sustained  to  the  extent  that  decedent  was  killed  by  de- 
fendant's train,  fails  completely  as  to  the  way  in  which 
he  was  killed,  as  every  attendant  circumstance  might 
have  been  present  had  he  been  killed  in  attempting  to  get 
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on,  or  from  stumbling  against  one^of  the  moving  cars  of 
the  train  at  or  near  the  cattle  guard.  The  proven  facts 
on  this  point  are  in  nowise  analogous  to  those  of  L.  &  N. 
Ey.  Co.  V.  Bay's  Admr.,  142  Ky.  400,  or  L.  &  N.  Ey.  Co. 
V.  Taylor's  Admrx.,  158  Ky.  663,  upon  which  plaintiflf  re- 
lies, but  are  such  as  to  bring  the  case  rather  under  Cald- 
well's Admr.  v.  C.  &  0.  Ey.  Co.,  155  Ky.  609,  a  much 
stronger  case  for  the  plaintiff  than  this,  and  like  cases.     » 

But  weaker  still  is  plaintiff's  case  when  it  comes  to 
the  question  of  negligence,  even  if  we  might  aissume  de- 
fendant was  under  a  duty  of  maintaining  a  lookout  at  the 
place  where  decedent  was  found  and  at  the  time  it  is 
claimed  he  was  killed,  which  fact  was  not,  however,  estab- 
lished since  the  usage  proven  was  clearly  insufl5cient  to 
make  licensees  of  persona  using  the  tracks  at  that  time 
and  place. 

There  is  no  »proof  whatever  in  the  entire  record  of  any 
negligence  in  the  operation  of  this  train  unless  it  too  can 
be  inferred  from  thQ  character  of  wounds  found  upon 
the  body  of  decea0ed,  the  loss  of  the  heel  of  his  shoe  and 
the  way  his  body  was  lying  when  found.  To  accomplish 
this  result  it  must  be  inferred  from  these  facts  not  only 
that  decedent  was  killed  while  standing  u^on  the  trac& 
with  his  foot  fastened  in  the  cattle  guard  as  the  train  ap- 
proached, but  also  that  he  was  so  stationed  for  a  suffi- 
cient time  for  the  engineer  to  have  seen  him  in  time  to 
have  stopped  the  train  before  it  struck  him.  The  possi- 
bility that  he  may  have  stepped  in  front  of  the  train  too 
late  for  the  engineer  to  have  stopped  the  train  before 
striking  him,  or  even  to  have  seen  him  at  all,  or  that  he 
was  killed  by  attempting  to  get  on  the  train  after  the 
engine  had  passed  him,  must  be  excluded  from  considera- 
tion and  without  evidence  to  warrant  it. 

That  counsel  realize  this  weakness  in  their  case,  in 
part  at  least,  is  evident  from  their  contention  that  it  was 
negligence  upon  the  part  of  the  defendant  not  to  have  a 
man  stationed  on  the  front  end  of  the  tender  to  maintain 
a  lookout  for  persons  whose  presence  upon  the  tracks 
ought  to  have  been  anticipated.  But  clearly  such  were 
not  the  requirements  of  prudent  operation  in  this  case, 
even  if  he  had  been  a  licensee.  The  place  where  plaintiff 
contends  decedent  was  killed  by  defendant's  train  was 
out  in  the  country  and  where  he  had  no  right  to  be  un- 
less by  sufferance. 
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The  evidence  of  usage  in  the  night  time  when  de- 
cedent is  supposed  to  have  been  killed  by  defendant's 
train  and  by  reason  of  which  it  is  claimed  he  was  a  li- 
censee to  whom  a  dnty  of  lookout  was  due  is  furnished 
by  two  witnesses  who  testify  that  upon  occasions  they 
had  seen  several  persons  walking  on  the  tracks  at  or  near 
the  place,  and  one  other  who  states  quite  indefinitely  in 
answer  to  a  question  as  to  the  amount  of  travel  at  this 
place  after  eight  or  nine  o'clock  ^t  night: 

* '  Well,  they  are  traveling  it  all  the  time. ' ' 

That  under  such  circumstances  a  railroad  company 
in  backing  an  engine  over  its  tracks  must  not  only  main- 
tain a  lookout  but  to  make  it  effective  must  place  a  man 
on  the  front  end  of  the  tender  is  to  us  a  novel  conten- 
tion and  one  wholly  unsupported  by  any  authority  so  far 
as  we  know. 

Hence  not  only  is  there  no  proof  of  negligence,  but 
it  is  mere  matter  of  speculation  and  guesswork  as  to  how 
or  by  what  agency  decedent  lost  his  life  and  the  court 
erred  in  not  directing  a  verdict  for  the  defendant. 

In  many  like  cases  which  were  much  stronger  for  the 
plaintiff  a  peremptory  instruction  for  the  defendant  has 
been  apiproved  or  ordered,  among  which,  in  addition  to 
the  Caldwell  case,  supra,  are  Stewart  v.  N.  C.  &  St.  L. 
By.  Co.,  146  Ky.  127;  Sutton's  Admr.  v,  L,  &  N,  By]  Co., 
168  Ky.  81,  and  Hearell,  Admr.  v.  I.  C.  R.  Co.,  185  Ky.  41. 

The  court  al«o  erred  in  permitting  plaintiff  to  intro- 
duce over  defendant's  objections  evidence  of  the  com- 
pany's rules  with  reference  to  the  engineer  and  fireman 
keeping  a  lookout,  since  defendant's  liability  to  plain- 
tiff depends  not  upon  a  breach  of  duty  the  employe  owed 
the  company  but  upon  the  breach  of  a  duty  due  decedent, 
which  must  be  determined  by  the  principles  of  law  and 
not  by  rules  of  the  company  for  the  guidance  of  its  em- 
ployes.   L.  &  N.  R.  Co.  V.  Dyer,  152  Ky.  264. 

Since  for  these  reasons  a  reversal  must  be  ordered 
other  questions  presented  need  not  be  and  are  not  now 
decided. 

Wherefore  the  judgment  is  reversed  and  the  cause 
remanded  for  a  nev/  trial. 
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Chesapeake  &  Ohio  Raflway  Company  v.  Saly^rs; 
Salyers  v.  Chesapeake  &  Ohio  RaQway  CcHnpany. 

(Decided  November  18,  1919.) 

Appeals  from  Boyd  Circuit  Court. 

1.  New  Trial — Newly  Discovered  Evidence. — ^Upon  appeal  to  this 
court,  from  an  order  granting  a  new  trial  upon  the  grounds  ot 
newly  discovered  evidence,  the  verdict  was  flagrantly  against  the 
evidence,  or  not  sufficient  to  support  the  verdict,  it  will  be  as- 
sumed, that  the  evidence,  iipon  the  trial,  was  oC  such  character 
and  quality,  as  to  justify  the  court  in  granting  a  new  trial,  in  the 
absence,  from  the  record,  of  the  evidence  heard  upon  the  trial. 

2.  New  Trial— Discretion  of  Court. — ^The  trial  court  has  a  wide  dis- 
cretion in  'the  granting  of  a  new  trial,  and  the  discretion  of  the 
trial  court,  will  not  be  interfered  with,  unless  it  clearly  appears, 
that  It  abused  its  discretion., 

3.  Appeal  and  Error— Verdict. — Upon'api)eal  to  this  court,  the  ver- 
dict of  a  properly  instructed  Jury,  will  not  <be  interfered  with, 
uhless  the  verdict  is  palpably  and  flagrantly  against  the  evidence. 

4.  Railroads— <5ontrlbutory  Negligence — Question  for  Jury. — ^Where 
the  proper  care,  on  the  part  of  one  crossing  a  milroad  crossing, 
depends  upon  many  circumstances,  such  as  the  state  of  the 
weather,  light,  signals,  speed  of  train,  num<ber  of  tracks  and 
trains,  and  other  circumstances,  it  Is  a  question  for  the  jury, 
under  all  the  surrounding  circumstances,  as  to  whether  or  not, 
he  was  guilty  of  contributory  negligence. 

JOHN  W.  WOODS  and  ARTHUR  BRYSOfN  tor  Salyers. 

WORTHINGTON,  COCHRAN  &  BROWNING  and  PRICHARD  & 
PUTMAN  for  the  railroad  company. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 
These  appeals  are  made  upon  the  same  record. 

On  the  night  of  November  28,  1914,  at  about  mid- 
night, John  Salyers,  was  struck,  as  he  claims,  by  either 
the  tender  of  an  engine  of  the  Chesapeake  and  Ohio  Rail- 
way Company,  or,  by  a  car  of  one  of  its  freight  trains, 
while  on  the  Chestnut  street  crossing,  at  dyffeside, 
which  is  a  small  town,  upon  the  line  of  the  railroad, 
about  halfway  between  Ashland  and  Catlettsburg. 
Salyers  claims,  that,  on  the  night  mentioned,  he  was  re- 
turning from  Ashland  to  his  home  at  Keyes  creek,  upon 
a  street  car,  and  when  he  arrived  at  Clyflfeaide,  near 
Keyes  creek,  he  got  off  of  the  street  car,  for  the  purpose 
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of  going  to  the  oflSces  of  the  Bates-Rogers  Constrnction 
Company,  which  was  engaged  in  certain  construction 
work,  at  Clyffeside,  and  for  which,  he  had,  until  recently, 
theretofore,  been  engaged  in  working.  His  purpose  was  to 
secure  further  employment.  When  he  got  off  of  the 
street  car,  he  went  over  the  crossing  and  to  the  plant  of 
the  construction  company,  but,  not  finding  the  foreman, 
under  whom  he  had  formerly  worked,  he  undertook  to  re- 
turn and  to  go  over  the  crossing,  again,  and  thence  to  his 
home,  at  Keyes  creek,  and  when  he  arrived  at  the  Chest- 
nut street  crossing,  which  is  a  public  highway  or  street 
crossing  over  the  tracks  of  the  railroad,  at  that  point, 
and  when  about  ten  feet  from  the  "west  bound"  tracks, 
he  looked  along  the  -railroad,  in  both  directions,  to  ascer- 
tain if  any  cars  were  moving  upon  the  tracks  with  which 
he  might  come  in  contact,  and  neither  seeing  nor  hearing 
the  approach  of  any  cars  of  the  railroad  company,  he 
started  to  go  over  the  tracks,  and  when  upon  a  "cross 
over"  track,  which  connects  the  "ea-st"  and  "west  bound 
main"  tracks,  at  the  crossing,  he  was  struck,  by  a  car,  or 
the  tender  of  an  engine  with  cars  attached,  which  was 
moving  three  or  four  miles  an  hour,  knocked  down  and 
dragged  along  the  track  for  about  fifty  feet,  when  he  was 
thrown  out,  or  succeeded  in  extricating  himself.  The 
engine  or  the  engine  with  cars  attached  proceeded  on, 
and  in  about  one-half  hour,  returned,  with  a  train  of 
cars  attached,  when  Salyers  was  discovered  beside  the 
track.  There  was  no  light  ufpon  the  end  of  the  car,  or  the 
tender  of  the  engine,  which  struck  him,  and  no  warning 
of  its  approach  was  given  by  the  ringing  of  a  bell  or 
whistle,  and  he  did  not  know  of  its  approach,  until  it 
struck  him.  The  result  of  the  collision  was,  that  Salyers' 
right  leg  was  cut  off  above  the  knee,  the  heel  of  his  left 
foot  cut  off,  a  hip  was  broken,  a  hole  torn  in  his  right  side, 
and  a  wound  torn  in  his  abdomen,  seven  or  eight  inches 
in  length,  and  extending  down  to  the  line  of  the  scrotum. 
According  to  Salyers,  the  night  was  very  dark,  with  rain 
falling,  and  it  was  with  difficulty,  that  one  could  find  his 
way.  It  appears,  from  the  evidence,  that,  at  the  cross- 
ing, which  is  a  crossing  from  the  county  road,  over  into  a 
street  or  road  which  leads  to  certain  manufacturing 
plants,  there  are  three  railroad  tracks  called  the  "east" 
and  "west  bound  main"  tracks,  and  probably  a  middle 
track  and  a  "cross  over"  track,  connecting  the  "east 
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and  west  bound  main"  tracks.  The  testimony,  as  to  the 
location  of  the  tracks,  and  buildings  and .  places  men- 
tioned in  the  evidence,  is  not  intelligible,  since  the  wit- 
nesses testified  with  relation  to  maps,  which  were  used 
to  illustrate  the  evidence  given  upon  the  trial,  but. which 
the  iparties  have  not  thought  to  be  necessary  to  accom- 
pany the  record.  For  the  same  reason,  the  position  of 
witnesses,  relative  to  the  places,  where  they  testified, 
that  things  occurred,  and  which  illustrated  their  ability 
to  see  and  know  the  things  about  which  they  testified, 
can  not  be  appreciated,  although  these  matters  could 
be  fully  understood  and  appreciated  by  the  trial  court. 
It  was,  further,  proved,  without  contradiction,  that  the 
crossing,  was  a  very  public  one,  inasmuch  as  there  were 
many  dwellings  and  business  houses  in  close  proximity 
to  it,  and  that,  for  a  considerable  time,  before  the  injury, 
seven  to  eight  hundred  persons  passed  over  the  crossing 
daily,  and  it  was  used  habitually  in  that  way,  both  by  day 
and  at  night,  with  the  knowledge  of  the  employees  of  the 
railroad,  and  was  such  a  place  as  they  were  bound  to 
expect  the  presence  of  persons  upon  the  tracks  of  the 
railroad.  At  the  time  of  the  injuries  complained  of,  it 
seems,  that  a  freight  train,  of  the  railway  company,  was 
proceeding  toward  the  east,  and  when  it  arrived  at  Clyflfe- 
side,  it  received  orders  to  attach  a  number  of  freight 
cars,  which  were  standing  upon  a  track,  called  the  ''hole*' 
track,  and  in  order  to  do  this,  it  was  necessary  to  disen- 
gage the  engine  from  the  remainder  of  the  train,  to  back 
the  engine  over  the  ** cross  over"  track,  and  to  proceed 
along  another  track,  until  connection  could  be  made  with 
the  cars  upon  the  **hole"  track,  and  then  to  return,  with 
them,  to  the  track  where  the  disengaged  cars  were  left. 
In  so  doing,  no  light  was  shown  upon  the  end  of  the 
tender,  and  the  theory  of  the  plaintiff,  is,  that  Salyers 
was  struck  by  the  tender  of  the  engine,  as  it  was  en- 
deavoring to  go  over  the  crossing.  The  railway  com- 
pany, contends,  that  a  warning  of  the  movement  of  the 
tjugine,  was  given  by  the  continuous  ringing  of  an  auto- 
matic bell. 

Salyers  instituted  this  action  against  the  railway  com- 
pany and  the  engineer,  conductor  and  fireman,  who  were 
in  charge  of  the  freight  train,  to  recover  damages  for 
his  injuries,  alleging,  that  they  were  caused  from  the 
negligence  of  the  employees  of  the  railroad  company. 
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in  the  management  and  operation  of  the  train.  The  de- 
fense, interposed,  was  a  denial  of  the  negligence  alleged, 
and  in  addition,  a  plea  of  contributory  negligence  upon 
the  part  of  Salyers,  without  which  his  injuries  would 
not  have  been  received.  A  trial  was  had  of  the  action,, 
in  March,  1917,  which  resulted  in  a  verdict  of  the  .inry 
and  a  judgment  in  favor  of  Salyers,  in  the  sum  of 
$18,000.00  against  all  of  the  defendants.  The  railway 
company  and  its  co-defendants  moved,  the  court,  for  a 
new  trial,  among  other  alleged  reasons,  upon  the 
grounds,  (1)  that  the  verdict  was  palpal  ly  and  flagrantly 
against  the  evidence,  (2)  the  verdict  was  excessive  and 
superinduced  by  (passion  and  prejudice,  (3)  it  was  not 
supported  by  the  evidence,  (4)  and  because  of  newly  dis- 
covered evidence,  in  their  behalf.  In  support  of  the 
ground,  based  upon  the  newly  discovered  evidence,  the 
aflSdavits  of  the  newly  discovered  witnesses,  containing 
the  facts,  to  which  they  would  testify,  were  filed,  together 
with  the  affidavits  of  the  agents  of  the  railway  company, 
as  to  when  the  evidence  of  the  new  witnesses  was  dis- 
covered, and  the  diligence  exercised  by  them,  in  prepar- 
ing the  defense.  Salyers,  also,  filed  many  affidavits,  in 
an  endeavor  to  controvert  the  truth  of  the  affidavits, 
filed  by  the  railway  company  and  its  co-defendants.  The 
motion,  for  a  new  trial,  was  sustained  and  the  verdict 
and  judgment  set  aside,  over  the  objection  of  Salyers, 
who  saved  an  exception  to  the  ruling,  and  prepared  and 
filed  a  bill  of  exceptions,  which  was  approved  by  the 
court,  and  made  a  part  of  the  record. 

Thereafter,  another  trial  was  had,  in  November, 
1917,  which  resulted  in  a  verdict  and  judgment  in  favor 
of  Salyers  against  the  railway  company,  alone,  in  the 
sum  of  $8,000.00.  Salyers,  in  due  time,  entered  a  motion 
to  set  aside  this  verdict  and  judgment,  and  to  substitute, 
for  it,  the  first  verdict  and  judgment  in  the  action,  which 
had  been  erroneously  set  aside,  as  contended  by  him,  and 
together  with  this  motion,  filed  grounds,  and  moved  the 
court  for  a  new  trial.  The  railway  company,  also,  filed 
grounds  and  moved  the  court  to  -set  aside  the  verdict  and 
judgment,  and  to  grant  a  new  trial.  The  motions  of  both 
parties  were  overruled,  and  each  of  them  has  appealed, 
(a)  The  motion  of  Salyers  to  set  aside  the  last  verdict 
and  judgment,  and  to  substitute,  for  it,  the  first  verdict 
and  judgment,  will  be  first  considered.    It  is  urged,  by 
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him,  that  the  first  trial  was  without  error,  and  the  court 
had  no  good  reason  to  set  it  aside  and  to  grant  a  new 
trial.  Conceding,  that  in  the  matter  of  granting  a  new 
trial,  the  trial  courts  have  a  wide  discretion,  and  this 
.court  will  not  interfere  with  that  discretion,  unless  it 
has  been  abused,  to  set  aside  a  verdict  and  judgmetit 
when  there  is  no  error  in  the  trial,  and  where  there  is  no 
other  good  reason  for  so  doing,  is,  of  course,  an  abuse 
of  discretion  by  the  trial  court,  and  this  court  has  often 
asserted  its  right  to  correct  erroneous  rulings  of  th^ 
circuit  court,  in  granting  a  new  trial.  To  authorize  us 
to  do  so,  however,  it  must  be  clearly  shown,  that  the 
trial  court  has  abused  its  discretion.  It  is  well  estab- 
lished, that  if  a  circuit  court  erroneously  grants  a  new 
trial,  and  the  party  excepts  to  the  ruling,  and  when  an- 
other trial  is  had  will  move  the  court  to  set  aside  the  last 
verdict  and  judgment,  and  to  substitute,  the  one  formerly 
erroneously  set  aside,  and  his  motion  is  overruled,  upon 
appeal  to  this  court,  the  order,  granting  the  new  trial, 
will  be  reviewed,  and  if  found  erroneous,  the  latter  judg- 
ment  will  be  reversed,  and  the  trial  court  directed  to 
enter,  in  its  stead,  a  judgment  upon  the  verdict 
erroneously  set  aside.  Perkins  v.  Ogilvie,  148  Ky.  209 ; 
Ross  V.  Kohler,  163  Ky.  583;  Nolan's  Admr.  v.  Standard 
Sanitary  Mfg.  Co.,  Ill  S.  W.  293;  Meek  v.  Fatten,  12 
K  L.  R.  796;  Richards  v.  L.  &  N.  R.  R.  Co.,  20  K.  L.  R. 
662;  Curry  v.  Fetter,  15  K.  L.  R.  494;  L.  &  N.  R.  R.  Co. 
V.  Ricketts,  21  K.  L.  R.  662.  The  order  granting  a  new 
trial,  in  this  action,  however,  does  not  indicate  upon  what 
grounds,  the  court  based  its  decision.  It  is  not  claimed, 
that  any  error  prejudicial  to  the  railway  company,  or 
its  co-defendants,  was  made  in  the  giving  of  instruc- 
tions to  the  jury,  and  we  observe  none  in  that  particular. 
To  justify  the  holding,  that  the  court  abused  its  discre- 
tion in  granting  the  new  trial,  it  will  be  necessary  to  ex- 
amine the  grounds  offered  for  the  new  trial  and,  only 
in  the  absence  of  no  sufficient  reason  for  its  granting, 
could  it  be  held,  that  the  order  was  erroneous.  To  de- 
termine whether  the  court  erroneously  held,  that  the 
verdict  was  flagrantly  against  the  evidence,  or  so  exces- 
sive as  to  indicate  passion  and  prejudice  on  the  part  of 
the  jury,  or  was  not  supported  by  the  evidence,  at  all,  or 
that  the  newly  discovered  evidence  was  of  such  char- 
acter, as  to  require,  a  new  trial,  in  order  that  justice  be 
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done,  it  is,  of  course,  necessary,  that  the  evidence  given 
upon  the  trial  should  be  before  us,  as  otherwise,  we  can 
only  conjecture  as  to  what  it  was,  or  what  it  proved.  The 
appellant,  Salyers,  while  he  made  and  filed  a  bill  of  ex- 
ceptions of  the  matters  occurring  at  the  trial,  and  which 
refers  to  and,  by  reference,  makes  a  part  of  it,  the  tes- 
timony of  the  witnesses  given  upon  the  trial,  the 
transcript  of  their  evidence  is  not  embraced  in  the 
record.  Under  these  circumstances,  it  can  only  be  as- 
sumed, that  the  character  and  quality  of  the  evidence 
upon  the  trial,  was  such  as  to  justify  the  trial  court,  in 
granting  a  new  trial,  as  it  did.  Prewitt  v.  Wilbom,  184 
Ky.  642,  and  cases  there  cited,  (b)  The  railway  company 
urges  only  two  reasons  why  the  last  verdict  and  judg- 
ment should  be  set  aside,  and  a  new  trial  granted.  These 
are:  (1)  The  verdict  is  flagrantly  against  the  evidence, 
and  (2)  Salyers  was  guilty  of  contributory  negligence, 
as  a  matter  of  law.  It  would  be  a  needless  waste  of  time, 
to  undertake  to  set  out  the  various  statements,  made  by 
the  numerous  witnesses  upon  the  las*  trial.  The  tran- 
script of  their  evidence  is  volumnious,  and  much  of  the 
evidence  is  very  contradictory.  The  evidence  for  the 
injured  man  was  amply  sufficient  to  require  the  sub- 
mission 6f  the  cause  to  the  jury,  and  to  sus- 
tain the  verdict.  This  court  adheres  to  the  rule, 
that  the  verdict  of  a  properly  instructed  jury 
will  not  be  interfered  with,  unless  it  is  palpably  and 
flagrantly  against  the  evidence,  and  the  fact,  that  the 
evidence  is  conflicting  or  that  the  number  of  witnesses 
testifying  for  one  side,  are  greater  than  the  ones,  testi- 
fying for  the  other,  does  not  furnish  cause  for  holding, 
that  a  verdict  is  palpably  or  flagrantly  against  the  evi- 
dence. Southern  Ey.,  etc.  v.  Alford's  Admr.,  150  Ky. 
808;  Lexington  By.  Co.  v.  Herring,  29  K.  L.  R.  794;  Cin- 
cinnati Warehouse  Co.  v.  Garvey,  138  Ky.  351 ;  Thomp- 
son V.  Thompson,  93  Ky.  437 ;  Young  v.  Young,  19  K.  L. 
R.  54;  L  &  I.  R.  R.  Co.  v.  Roemele,  157  Ky.  84.  Many 
things,  in  evidence  were  corroborative  of  the  testimony 
of  Salyers,  as  to  the  acts  of  negligence  alleged,  which 
resulted  in  his  injury,  and  the  jury  are  the  judges  of 
the  credibility  of  the  witnesses,  and  the  weight  to  be 
given  circumstances,  in  iproof,,  and  they  are  peculiarly 
fitted  for  such  duty,  when  the  facts  are  ntlmerous  and 
maliy  of  them  controverted.    As  to  the  second  ground, 
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it  is  conceded,  that  the  engine  was  backed  over  the  cross- 
ing with  no  light  upon  the  tender.  There  was  evidence, 
from  numerous  witnesses,  that  the  night  was  dark,  with 
rain  falling,  though  there  was  other  evidence  to  the  ef- 
fect, that  the  light  was  sufficient  to  enable  one  to  see  a 
considerable  distance.  Certain  witnesses  testified  to 
circumstances,  from  which  it  might  be  inferred,  that 
Salyers  was  intoxicated  and,  for  that  reason,  did  not 
exercise  the  care,  which  an  ordinarily  prudent  man 
would  have  exercised  under  similar  circums>tances,  while 
there  were  other  witnesses,  who  testified  to  facts  and 
circumstances,  indicating,  that  he  was  not  intoxicated. 
He  testified,  that,  before  proceeding  upon  the  railroad 
tracks,  he  took  the  precaution  to  look  in  each  direction 
and  saw  nor  heard  anything  of  the  approach  of  the 
engine,  and  that  it  was  too  dark  to  see  anything  cl^arly. 
The  question  as  to  whether  Salyers  exercised  proper 
care,  depended  upon  all  the  circumstances  surrounding 
him,  such  as  the  presence  and  absence  of  light,  the  giving 
of  proper  signals,  the  speed  of  the  moving  engine,  the 
care  taken  by  him  to  observe  the  engine  and  to  keep  out 
of  its  way,  the  presence  of  other  cars  and  trains,  and 
under  all  the  circumstances,  it  was  a  question  for  the 
jury  to  determine,  whether  he  was  guilty  of  contributory 
negligence.  So  it  is  in  every  such  case  of  controverted 
facts.  C.  &  0.  Ry.  Co.  v.  Ward's  Admr.,  145  Ky.  733; 
Carter  v.  C.  &  0.  Ry.  Co.,  150  Ky  525;  C.  &  0.  Ry.  Co. 
V.  Wamock's  Admr.,  150  Ky.  74;  I.  C.  R.  Co.  v. 
SuUenyer's  Admr.,  160  Ky.  455. 

The  judgment  is  therefore  affirmed  upon  the  appeal 
of  both  Salyers  and  the  railway  company. 


Chesapeake  &  Ohio  RaUway  Company  v.  Salyws. 
Salyers  v.  Chesapeake  &  Ohio  Railvray  CcHnpany. 

(Decided  March  9,  1920.) 

Appeal  from  Boyd  Circuit  Court. 

JOHN  W.  WOODS  and  ARTHUR  BRYSON  for  Salyers. 

WORTHINGTON,     COCHRAN    &    BROWNING,    PRICHARD    & 
PUTMAN,  for  Railroad  Company. 
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Eesponse  of  the  Court,  to  PETmoisr  fob  Rehearing, 
BY  Judge  Hurt — Overruling  petition. 

The  petition  for  a  rehearing,  herein,  is  based,  upon 
the  fact,  that  the  bill  of  evidence,  made  at  the  second 
trial  was  mislaid,  and  was  not  with  the  record,  when  it 
was  con-sidered,  and  the  decision  arrived  at,  and  the 
courts  for  that  reason,  could  not  consider  the  cross-ap- 
peal of  Salyers,  who  was  the  plaintiff,  below.  It  was 
made  to  satisfactorily  appear,  that  such  bill  of  evidence 
had  originally  constituted  a  portion  of  the  record,  and 
was  not  therein,  at  the  time,  the  cause  was  considered, 
without  any  fault  of  Che  appellant,  Salyers,  and  has 
been  restored  to  the  record.  As  recited,  in  the  opin- 
ion, the  cross-appeal  rests  upon  the  contention,  that  the 
court  erred  in  setting  aside  the  verdict  and  judgment, 
rendered  at  the  second  trial,  and  granting  a  new  trial. 
Such  of  the  grounds  of  objection  to  the  order  of  the  court 
granting  the  new  trial,  as  could  be  considered  upon  the 
record  before  us,  at  the  former  consideration,  were  then 
dispos-ed  of.  There  remained  only  to  be  considered  of 
the  grounds  for  setting  aside  the  verdict  and  judgment, 
the  contentions,  (1)  that  the  verdict  was  contrary  to  the 
weight  of  the  evidence,  (2)  was  not  sustained  by  the  evi- 
dence, and  (3)  newly  discovered  evidence.  After  a  care- 
ful examination  of  the  bill  of  evidence,  it  is  concluded 
from  a  consideration  of  all  the  facts  of  the  case,  that  the 
court  did  not  abuse  its  discretion,  in  granting  the  new 
trial.  The  petition  is  therefore  overruled. 


Commonwealth  v.  Clark  County  National  Bank. 

(Decided  December  16,  1919.) 

Appeal  from  Clark  Circuit  Court. 

Escheat — ^Property  Subject  to  Escheat. — ^A  corporation  cannot  ac- 
quire and  hold  real  property  for  a  longer  period  than  five  years 
unless  for  a  necessary  or  proper  purpose  in  carrying  on  Its  bus^l- 
ness. 

Escheat — Good  Faith  of  Corporation. — ^Where  a  corporation  ac- 
quired real  property  with  the  good  faith  purpose  of  employing 
It  for  a  necessary  or  proper  purpose  in  carrying  on  its  business 
and  continues  to  so  hold  said  property,  the  five  year  period  fixed 
by  th€C  statutes  in  which  the  corporation  may  dispose  of  the 
surplus  real  property  has  no  application. 
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3.  Escheat — ^Property  Held  iby  Bank  to  Rent  or  Sell.— A  banUng 
Institution  which  acquires  more  real  estate  than  is  necessary  or 
(proper  for  its  purposes  in  OBrrying  on  its  'business  and  which 
it  declares  by  its  orders  entered  on  its  minute  book  at  Che  time 
of  the  purchase,  it  owns  and  holds  for  the  purpose  of  renting  or 
selling,  as  to  the  board  may  seem  best,  may  own  and  hold  the 
same  not  exceeding  five  years  without  subjecting  the  same  to 
escheat  to  the  Commonwealth,  under  sections  1^2  of  the  Con- 
stitution and  567  of  the  Kentucky  Statutes. 

4.  Escheat — Property  Subject  to  Escheat.— Whether  real  property 
held  by  a  corpoiiation  is  sulbject  to  escheat  after  the  lapse  of 
five  years,  largely  depends  upon  the  intention  of  the  corporation 
in  acquiring  the  property  and  its  purpose  while  it  holds  it  to  use 
the  property  for  some  necessary  or  proper  purpose  in  carrying 
on  its  business;  and  if  the  corxK)ration  becomes  the  owner  of  the 
property  with  the  purpose  to  resell  or  rent  the  same  and  continues 
to  hold  it  for  more  than  five  years  without  employing  it  or  in- 
tending to  emiploy  it  for  some  necessary  or  proper  purpose  in 
connection  with  its  banking  business,  it  is  subject  to  escheat  to 
the  Commonwealth. 

R.  C.  OLDHAM,  F.  H.  HAGGER  and  J.  M.  STEVENSON  for  ap- 
pellant. 

PENDLETON  &  BUSH  and  J.  BENTON  for  appellee. 

Opinion  of  the  Couet  by  Judge  Sampson — ^Reversing. 

This  action  was  instituted  in  the  name  of  the  Com- 
monwealth, under  section  567  of  the  Kentucky  Statutes, 
against  the  Clark  County  National  Bank  to  escheat  a 
storehouse  and  lot  situated  on  Main  street  near  the 
business  center  of  the  city  of  Winchester.  It  is  the  prop- 
erty of  the  Clark  County  National  Bank  and  was  erected 
in  the  year  1880  by  that  institution.  It  appears  that  the 
bank  had  been  in  business  many  years  before,  and  in 
1880  decided  to  find  a  new  locatioii  for  its  business,  and 
accordingly  on  January  24,  1880,  it  appointed  a  commit- 
tee consisting  of  its  president  and  certain  members  of 
its  board  of  directors  'Ho  select  a  suitable  house  and 
see  what  it  could  be  purchased  for  and  the  probable 
cost  of  fitting  it  up,  and  report  to  the  board  on  the  fol- 
lowing Saturday,  January  31,  1880.''  The  committee 
appointed  reported,  on  January  31,  that  it  had  found  a 
suitable  piece  of  property  commonly  known  in  that  city 
as  the  Webster  House  which  was  *'the  be&t  and  most 
centrally  located,''  which  could  be  purchased  for 
$5,250.00.  A  committee  was  then  appointed  by  the  bank 
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to  close  the  trade  and  take  over  the  property.-  Shortly 
thereafter  a  building  committee  was  appointed  who  ob- 
tained the  services  of  an  architect,  adopted  plans  and 
caused  a  building  or  two  buildings  to  be  erected  upon 
the  sixty  foot  lot  which  they  had  purchased  from  Web- 
ster. The  contract  was  let  to  the  builder  as  one  job,  and 
was  completed  during  the  year  1880,  the  bank  taking 
possession  and  using  its  banking  house  toward  the  end 
of  that  year,  and  renting  the  store  room  to  a  tenant  for 
mer<5antile  ipurposes.  The  ground  occupied  had  a  sixty 
foot  frontage  on  Main  street  and  extended  back  some- 
thing more  than  200  feet  to  an  alley.  This  suit  seeks  to 
escheat  to  the  Commonwealth  about  twenty-one  feet  on 
the  north  side  of  the  sixty  foot  lot  acquired  from  Web- 
ster upon  the  ground  that  the  bank  had  owned  and  held 
it  for  more  than  five  years  next  before  the  institution 
of  this  action  without  employing  or  intending  to  em- 
ploy the  same  for  any  necessary  or  proper  purpose  in 
carrying  on  its  legitimate  business  as  a  banking  insti- 
tution, or  of  using  it  in  connection  with  its  banking  busi- 
ness. 

It  is  the  statute  law  of  this  state  that  a  corporation 
may  not  own  and  hold  real  property  not  necessary  and 
proper  for  carrying  on  its  legitimate  buiS'iness  for  a 
longer  period  than  five  years.  Sections  567  and  582 
Kentucky  Statutes.  These  two  statutes  are  based  uipon 
a  provision  of  the  state  Constitution,  section  192.  This 
court  in  construing  the  constitutional  provision  and  the 
statutes  has  held  that  where  a  corporation  in  good  faith 
acquires  real  property  for  a  necessary  or  proper  pur- 
pose in  the  conduct  of  its  business  and  with  a  bona  fide 
purpose  to  employ  the  same  in  carrying  on  its  legitimate 
business,  it  may  hold  such  property  for  a  longer  period 
than  five  years  without  it  becoming  siubject  to  escheat. 
German  Insurance  Co.  v.  Commonwealth,  141  Ky.  606; 
Louisville  School  Board  v.  King,  127  Ky.  824;  Common- 
wealth V.  Chicago,  &c.,  R.  Co.,  124  Ky.  497;  Common- 
wealth V.  Louisville  Property  Co.,  139  Ky.  689;  Com- 
monwealth V.  Thomas,  140  Ky.  789;  First  Nat.  Bank  of 
Elizabethtown  v.  Commonwealth,  143  Ky.  816. 

In  the  case  of  the  German  Insurance  Company  v. 
Commonwealth,  supra,  in  considering  a  very  similar 
question,  we  in  substance  said  the  Constitution  permits  a 
corporation  to  acquire  real  property  in  good  faith  for 
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the  purpose  of  using  it  to  cany  on  its  business,  and  to 
hold  such  property  with  the  intention  in  good  faith  of 
using  it  for  such  purposes  if  it  shall  be  necessary  for 
such  use  when  devoted  to  it,  for  a  longer  period  than  fiv6 
years  without  subjecting  the  same  to  forfeiture.  The 
time  during  which  the  corporation  holds  real  property 
that  is  or  may  be  necessary  in  the  conduct  of  it-a  busi- 
ness without  putting  it  to  a  proper  or  necessary  use  in 
carrying  on  its  legitimate  business,  is  not  the  controlling 
question,  but  it  is  largely  a  question  of  the  bona  fide  in- 
tention on  the  part  of  the  corporation  at  the  time  it  ac- 
quires and  during  the  time  it  holds,  the  real  estate  to 
employ  it  in  a  necessary  or  proper  way  in  carrying  on 
the  business  for  which  the  corporation  was  organized 
and  in  which  it  is  engaged.  A  corporation  mav  own  and 
hold  real  property  for  an  indefinite  length  of  time  be- 
yond the  five  year  period  though  not  for  an  unreasonable 
time,  if  it  in  good  faith  acquired  the  real  esftate  for  a 
necessary  and  proper  purpose  in  carrying  on  its  business 
and  so  holds  the  property  with  the  good  faith  intention 
of  employing  the  same  for  a  necessary  or  proper  pur- 
pose in  the  conduct  of  its  business.  In  other  word-s  it  is 
largely  a  question  of  intention  on  the  part  of  the  cor- 
poration and  its  officers,  and  this  intention  must  be 
found  largely  from  its  conduct  as  well  as  from  its  records 
through  which  it  alone  can  speak,  but  the  records  alone 
would  not  be  sufficient,  being  self-serving,  to  establish  the 
good  faith  intention  of  the  corporation  to  use  the  real 
estate  in  a  way  necessary  or  proper  to  its  business,  if 
introduced  and  relied  upon  by  it,  but  such  a  record  may 
be  produced  to  show  the  want  of  intention  on  the  part  of 
the  corporation  to  employ  the  real  estate  in  a  necessary 
and  proper  way  in  carrying  on  its  business,  and  that  is 
the  exact  situation  involved  in  this  case.  It  is  the  con- 
tention of  the  Commonwealth  that  the  records  of  the 
board  of  directors  of  the  bank  clearly  show  that  the 
bank  did  not  acquire  nor  has  it  since  held  the  property 
in  question  for  a  necessary  or  proper  purpose  in  con- 
nection with  its  business,  and  to  sustain  this  conten- 
tion it  cites  the  only  minutes  on  the  record  book  of  the 
board  of  directors  referring  to  the  acquisition  of  the 
property,  erection  of  the  buildings  and  the  purposes  to 
which  the  same  were  and  are  devoted.  The  first  order 
relating  to  the  matter  reads  as  follows: 
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''Winchester,  Ky.,  January  24th,  1880. 

''The  board  met  this  day  in  their  banking  office. 
Present:  John  W.  Dean,  A.  Hood  Hampton,  James  S. 
Lane,  James  Hodgkin,  A.  Howard  Hamipton  and  J.  W. 
Parrish.  The  cashier  was  requested  to  read  over  the  loans 
from  a  paper  held  by  the  bank,  which  was  done  and  the 
paper  approved.  The  president  then  presented  before 
the*  board  a  proposition  as  to  seeking  a  better  and  more 
centrally  located  location  for  their  banking  house,  be- 
lieving it  to  be  the  interest  of  the  bank  to  secure  a  more 
suitable  house  and  more  centrally  located  for  business. 
After  considerable  talking  upon  the  matter  by  the  board, 
the  president  was  requested  to  and  did  appoint  the  fol- 
lowing committee,  namely:  John  W.  Bean,  A.  Hood 
Hampton,  M.  Qt.  Taylor  and  V.  W.  Bush,  to  select  a  suit- 
able house  and  see  what  it  could  be  purchased  for  and 
the  probable  cost  of  fitting  it  up,  and  report  to  the  board 
on  the  following  Saturday,  January  31st,  1880.  There 
being  no  further  business  the  board  then  adjourned. 

"John  W.  Bean,  President. 

"M.  G.  Taylor,  Secretary." 

The  next  order  is  as  follows: 

"Winchester,  Ky.,  Jan.  31s.t,  1880. 

"The  board  of  directors  met  this  day  in  their  bank- 
ing office.  Present  were :  John  W.  Bean,  A.  Hood  Hamp- 
ton, James  Hodgkin,  A.  Howard  Hampton  and  J.  W. 
Parrish.  The  committee  that  was  appointed  at  the  last 
meeting  reported  that  after  duly  considering  the  matter 
and  looking  at  several  houses  and  pricing  the  same  that 
they  considered  the  Webster  House  as  the  best  and 
most  centrally  located,  believe  the  cost  of  fitting  up  a 
good  and  convenient  banking  house  less  than  any  other 
place  that  could  be  had.  That"  the  house  and  grounds 
could  be  bought  for  $5,250.00.  After  some  consultation 
it  was  deemed  in  the  interest  of  the  bank  to  purchase 
said  property  and  erect  a  suitable  and  nice  banking 
house  on  the  south  end  of  the  lot  fronting  on  Main  street 
and  a  nice  store  room  and  business  house  on  the  north 
side,  which  they  can  rent  or  sell  as  they  deem  best.  V. 
W.  Bush  and  A.  Hood  Hampton  were  ordered  to  close 
the  trade  with  Webster  at  the  $5,250.00. 

"John  W.  Bean,  President. 

"M.  G-.  Taylor,  Secretary.'' 
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The  third  order  reads  as  follows: 

^*  Winchester,  Kentucky,  Feb.  10th,  1880. 

*'The  board  met  this  day.  Present:  John  W.  Bean, 
James  S.  Lane,  James  Hodgkin,  A.  Hood  Hampton,  J. 
W.  Parrish  and  Howard  Hampton.  Mr.  A.  Hood  Hamp- 
ton reported  that  Mr.  Bush  and  himself,  the  committee 
appointed  at  the  last  meeting,  had  purchased  the  Web- 
ster House  property  at  $5,250.00,  which  purchase  was 
approved  by  the  board.  The  board  then  adjourned  until 
half  after  one  p.  m.  The  board  met  this  p.  m.  to  hear 
propositions  from  Mr.  Lewdin  as  to  his  price  for  plans 
and  specifications  for  building,  etc.  At  1 :30  p.  m.,  the 
board  met  in  their  banking  office  when  Mr.  Lewdin  pre- 
sented a  pencil  sketch  of  building  and  agreed  to  draw 
plans  and  specifications  for  said  building  and  supertn- 
tend  the  building  of  the  same  for  the  sum  of  $200.00, 
which  proposition  was  accepted  by  the  board.  John  W. 
Bean,  A  Hood  Hampton  and  M.  S.  Taylor  were  then  ap- 
pointed as  the  building  committee  with  full  power  to 
make  and  let  our  contracts. 

**JoHN  W.  Bean  and 
M.  G.  Taylob." 

For  the  Commonwealth  it  is  argued  that  these  min- 
utes clearly  manifest  an  intention  on  part  of  the  board 
of  directors  of  the  bank  to  build  two  separate  houses, 
one  for  banking  purposes  and  the  other  for  a  store  or 
other  business  house,  the  latter  to  be  rented  or  sold 
whichever  in  the  opinion  of  the  board  of  directors 
might  appear  to  be  best  for  the  institution,  and  this 
contention  is  strongly  borne  out  by  the  language  of  the 
order  which  reads : 

*' After  some  consultation  it  is  deemed  in  the  interest 
of  the  bank  to  purchase  said  property  and  erect  a  suit- 
able and  nice  banking  house  on  the  sovih  end  of  the  lot 
fronting  on  Mni/n  street  and  a  nice  store  room  and  &«m- 
ness  hottse  on  tJie  north  side,  which  they  can  rent  or  sell 
as  they  deem  best/' 

There  is  no  order  or  evidence  contradicting  the  pur- 
pose of  the  board  of  directors  thus  expressed  in  that 
order  even  up  to  the  time  of  the  taking  of  the  depositions 
in  this  case.  The  next  order  respecting  the  property 
and  its  use,  after  the  ones  quoted  above,  was  made  on 
January  9,  1917,  almost  thirty-seven  years  later,  and  it 
reads : 
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<n 


*R.  P,  Taylor,  George  Hon,  Vic  Bloomfield  were  ap- 
pointed as  a  committee  of  three  to  get  estimates  of 
the  cost  of  remodeling  the  inside  of  the  office  of  the  bank, 
and  report  back  to  the  board  of  directors. 

**S.  D.  QoFF,  President. 

'*R.  P.  TAYiiOB,  Secretary.'^ 

Following  this  and  on  February  16th,  we  find  an, 
order  which  readi»: 

**  The  following  directors  were  present  at  a  board 
meeting  held  in  the  oflSce  of  the  bank  on*  February  16th, 
1917.  S.  D.  Goff,  T.  G.  Barrow,  T.  W.  Brock,  W.  P. 
Hampton,  A.  Howard  Hampton,  Vio  Bloomfield,  George 
Hon,  and  B.  T.  Fox.  After  discussing  the  notes  and 
condUition  of  the  bank  a  committee  was  appointed  to  have 
an  architect  draw  plans  and  estimate  the  cost  of  erect- 
ing office  rooms  above  the  bank  property  and  report 
back  to  the  board.  No  further  business.  The  board  ad- 
journed. 

*'S.  D.  GoFF,  President. 
**R.  P.  Tatlob,  Secretary.'* 

Before  this  last  order  was  entered,  this  suit  had  been 
instituted.  From  a  careful  reading  of  the  last  two 
orders  made  by  the  board  of  directors,  we  observe  that 
the  committee  of  three  appointed  on  January  9,  1917, 
*Ho  get  estimates  of  the  cost  of  remodeling  the  inside  of 
the  offices  of  the  bank  and  report  back  to  the  board  of 
directors  *'  was  expected  to  get  estimates  and  plans  for 
remodeling  the  offices  over  the  bank  proper  in  the  bank- 
ing building,  but  not  the  banking  room  proper  in  which 
the  corporation  conducted  its  banking  business.  This 
is  manifest  from  the  order  made  by  the  board  of  Feb- 
ruary 16,  1917,  in  which  it  says:  **A  conunittee  was  ap- 
pointed to  have  an  architect  draw  plans  and  estimate  the 
cost  of  erecting  office  rooms  above  the  bank  proper.** 
Mr.  Taylor,  secretary  of  the  board,  testifies  that  these 
are  the  only  orders  made  by  the  board  of  directors  rela- 
tive to  the  acquisition  of  the  banking  property  and  the 
use  to  be  made  of  the  several  properties.  He  says,  how- 
ever, that  the  bank  contemplated  making  improvements 
in  the  building  by  enlarging  it  to  take  care  of  its  in- 
creased business.  His  evidence  upon  this  point  is  as 
follows : 

**Q.  Has  the  bank  been  contemplating  any  improve- 
ment in  its  building,  any  enlargement  to  take  care  of  its 
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increased  business  ?  A.  Yes,  they  have.  Q.  Has  the  mat- 
ter been  discussed  by  the  board  of  directors  to  your 
knowledge  and  in  your  presence?  A.  Yes.  Q.  Why  was 
that?  'A.  On  account  of  the  crowded  condition  of  the 
bank.  Q.  How  long  has  the  condition  of  the  bank  been 
crowded?  A.  Well,  at  least  two  years.  Q.  Is  there  suf- 
ficient room  in  the  banking  rooms  now  occupied  by  the 
bank  rooms  to  take  care  of  the  business  of-  the  bank? 
A.  There  is  not.  Q.  How  long  has  that  condition  ex- 
isted? A.  At  least  two  years.'* 

He  then  testifies  that  in  the  banking  house  proper 
are  the  offices  of  the  county  sheriff  and  also  of  a  building 
and  loan  association,  and  that  in  all  some  seven  or  eicrht 
persons  work  there.  Proceeding  with  the  interrogation 
the  witness  was  asked: 

"Q.  State  your  best  opinion  and  belief  as  to  whether 
the  part  of  the  banking  building  now  occupied  by  the 
Bloomfield  store  (the  part  in  controversy)  will  be  needed, 
or  any  part  of  that,  for  the  enlargement  of  the  banking 
facilities  of  the  Clark  County  National  Bank?  A.  If  the 
business  continues  to  increase,  it  unquestionably  Will 
Q.  Would  it  or  not  be  practical,  if  you  did  not  have  that 
additional  space,  to  acquire  additional  space  next  to  the 
bank  that  would  be  convenient  for  enlarging  those  bank- 
ing rooms?  A.  We  have  no  way  of  condemning  the 
property  adjoining,  we  would  have  to  purchase.  .  .  . 
Q.  Has  there  been  any  definite  conclusion  by  the  officers 
or  directors  of  the  bank  as  to  what  improvements  should 
be  made  and  additions,  if  anything,  should  be  made  to 
the  banking  room  and  banking  facilities?  A.  No  definite 
arrangements.  Q.  How  long  has  that  matter  been  under 
discussion?  A.^  Since  last  January.  Q.  Was  it  ever 
discussed  in  the  board  of  directors  to  that  time?  A.  Not 
when  I  was  present.  .  .  .  Q.  Why  was  that  action 
taken  by  the  board  of  directors  on  the  first  day  of  Jan- 
uary, or  early  in  January,  to  enlarge  the  banking  room? 
A.  Because  we  were  so  crowded  that  we  felt  we  would 
have  to  have  additional  room.  Q.  Is  the  banking  busi- 
ness there  at  the  present  time  too  large  for  the  present 
quarters?  A,  Yes,  sir,  it  is.  Q.  Is  it  practical  to  occupy 
any  of  the  second  floor  with  that  business?  A.  Totally 
impractical.  Q.  Was  that  action  of  the  board  taken  be- 
fore this  suit  was  instituted?  A.  It  was.  Q.  Was  it  be- 
fore any  rumors  or  information  concerning  this  suit,  or 
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notice  was  had  by  the  bank  of  this  suitT  A.  Yes,  sir, 
before  any  notice/^ 

By  his  evidence  it  is  further  shown  that  the  banking 
house  proper  is  about  thirty-five  feet  wide  and  about 
sixty  feet  deep,  although  the  lot  runs  back  more  than 
200  feet.   Continuing  Mr.  Taylor  testified: 

**Q.  Have  you  made  any  examination  of  the  books 
of  the  bank  to  see  when  this  property  was  purchased 
by  the  Clark  County  National  BankT  A.  It  was  pur- 
chased in  1880.  Q.  Did  you  make  any  examination  of 
the  business  of  the  bank  at  that  time  to  see  what  were 
,its  deposits  and  what  were  its  loans  and  dis- 
counts in  that  yeart  A.  Yes.  Q.  Please  state 
what  they  were?  A.  In  1880,  June  30th,  the  de- 
posits were  $139,718.00;  and  loans  and  discounts  were 
$270,225.00.  Q.  I  will  ask  you  then  if  tou  can  give  us 
what  were  the  deposits  and  the  loans  and  discounts  in 
the  year  1910  T  A.  June  30th,  the  deposits  were 
$275,000.00  in  round  numbers,  and  the  loans  and  dis- 
counts were  $580,000.00.  Q.  Can  you  give  us  the  de- 
posits and  loans  and  discounts  at  the  close  of  the  year 
1916?  A.  The  deposits  were  $650,362.00,  and  the  loans 
and  discounts  were  $871,100.00.  Q.  Can  you  give  us  the 
deposits  and  loans  and  discounts  at  the  present  time? 
A.  I  can  of  September  4th.  Q.  What  does  that  show? 
A,  In  round  numbersi  the  deposits  were  $949,000.00  and 
the  loans  and  discounts  and  bonds  were  $1,057,796.00. 
Q.  I  will  ask  you  to  state  whether  or  not  the  other  busi- 
ness of  the  bank  correspond  with  these  figures  you 
have  given  showing  ,the  deposits,  loans  and  discounts 
bore  the  same  relation  to  each  other?  A.  Yes,  about  the 
same  relation.  Q.  Does  that  or  not  show  the  true  con- 
dition of  the  business  at  those  respective  periods?  A. 
Yes,  it  does.  Q.  Can  you  state  whether  or  not  that 
growth  as  shown  by  the  banking  figures  that  you  have 
given,  is  permanent  and  substantial?  A.  We  believe  it  is. 
Q.  What  makes  you  belieVe  that?  A.  Well,  it  has  been 
a  steady  growth  from  1910  up.  Q.  What  about  the 
general  business  of  the  city  and  the  community  in  which 
tile  bank  is  located?  A.  It  has  greatly  improved  in  the 
last  two  years.  Q.  Did  the  improvement  extend  any 
further  back  than  two  years?  A.  Yes,  I  think  it  does,  it 
has  been  a  steady  growth,  but  very  much  more  rapid  in 
the  last  two  years.   Q.   What  would  you  say  about  the 
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future  development  T  A.  Well,  every  indication  is  that 
the  increase  will  be  as  great  in  the  next  two  years  as  it 
has  in  the  past.  Q.  What  is  there  to  justify  that  opinion? 
A.  Recent  developments  in  the  eastern  part  of  our  state 
and  the  greater  increase  in' population.  Q.  Can  you  give 
approximately  the  number  of  inhabitants  in  Winchester 
about  the  year  1880  T  A.  I  cannot.  Q.  Do  you  know  what 
the  population  of  the  city  is  nowT  A.  Said  to  be  about 
ten  thousai^d.  Q.  State  whether  or  not  there  has  been 
any  change  in  the  population,  increase  or  decrease,  in 
the  last  seven  years  T  A.  I  think  quite  an  increase  in 
population.  Q.  To  what  extent  would  you  say  in  the  last 
seven  years,  since  1910?  A.  Fifty  per  cent  increase,  I 
would  think.  Q.  What  about  the  commercial  activity 
and  business  done  in  the  city  in  the  past  seven  years,  has 
it  increased  or  decreased?  A.  Wonderfully  increased. 
Q.  Could  you  give  any  proportion  of  increase  during 
that  time?  A.  Within  the  last  ten  years?  Q.  Seven 
years?  A.  Forty  to  fifty  per  cent.  Q.  Has  the  bank 
been  contemplating  any  improvements  in  its  building, 
any  enlargements  to  take  care  of  its  increased  business? 
A.  Yes,  they  have.  Q.  Has  the  matter  been  discussed  by 
the  board  of  directors  to  your  knowledge  and  in  your 
presence?  A.  Yes.  Q.  Why  was  that?  A.  On  account 
of  the  crowded  conditions  of  the  bank,  Q.  How  long  has 
the  condition  of  the  bank  been  crowded?  A.  Well,  at 
least  two  years.  Q.  Is  there  sufficient  room  in  the  bank- 
ing rooms  now  occupied  as  banking  rooms  to  take  care 
of  the  business  of  the  bank?  A.  There  is  not.  Q.  How 
long  has  the  condition  existed?  A.  At  least  two  years. 
Q.  "When  you  first  took  over  the  position  as  cashier  in 
that  institution,  how  many  men  were  you  working  in 
there  outside  of  the  cashier?  A.  Four.  Q.  How  many 
men  are  you  working  now,  working  in  those  same  bank- 
ing rooms?  A.  We  were  working  six,  we  did  have  seven 
a  little  while  back.  ,  .  .  Q.  State  your  best  opinion 
and  belief  as  to  whether  or  not  the  part  of  the  banking 
building  now  occupfed  by  Bloomfield^s  store  will  be 
needed  or  any  pan  of  that  for  the  enlargement  of  the 
banking  facilities  of  the  Clark  County  National  Bank? 
A.  If  the  business  continues  to  increase,  it  unquestion- 
ably will.  Q.  Would  it  or  not  be  practicable,  if  you  did 
not  have  that  additional  space  to  acquire  additional 
space  next  to  the  bank  that  would  be  convenient  for  en- 
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larging  those  banking  room-a?  A.  We  have  no  way  of 
condemning  the  property  adjoining,  we  would  have  to 
purchase.  Q.  Are  any  of  the  adjoining  properties  on 
the  market?  A.  I  don't  know  that  they  are.  Q.  Are  the 
adjoining  properties  occupied  and  used  for  other  busi- 
nesses? A.  Yes.  Q.  State  whether  or  not  they  have 
improvements  on  themt  A.  They  have.  Q.  What  is  the 
nature  of  those  imprpvements!  A.  A  drug  store  on  the 
south  side  adjoins  the  bank.  Q.  What  on  the  north?  A. 
A  dry  goods  store  occujpied  by  Vic  Bloomfield.  Q.  Is 
that  immediately  north  of  what  is  spoken  of  as  the 
Bloomfield  store  room?  A.  Yes,  it  is  immediately  north 
of  what  you  speak  of  as  the  Bloomfield  store  room. 
.  .  •  Q.  Does  it  or  not  connect  with  the  part  occupied 
by  Mr.  Earp  with  an  opening  or  doorway?  A.  It  does 
not.  Q.  Does  it  connect  with  the  part  occupied  by  Dr. 
Rees.,  that  is  immediately  over  the  front  room  of  the 
bank?  A.  It  connects  by  a  door.  .  •  .  Q.  Has  there 
been  any  definite  conclusion  by  the  officers  or  directors 
of  the  bank  as  to  what  improvements  should  be  made 
and  additions,  if  any,  to  the  banking  room  and  the  bank 
facilities?  A.  No  definite  arrangements.  Q.  How  long 
has  that  matter  been  under  discussion?  A.  Since  last 
January.  Q.  Was  it  ever  discussed  in  the  board  of  di- 
rectors prior  to  that  time?  A.  Not  when  I  was  present. 
Q.  Was  that  first  started  before  this,  suit  was  instituted 
or  afterwards?  A.  Before.  Q.  At  the  time  that  was  be- 
gun did  you  have  any  knowledge  or  any  one  engaged  in 
the  bank  have  any  knowledge  that  this  suit  was  to  be 
instituted?  A.  Never  heard  of  it  before  the  notice  was 
served.  Q.  Are  there  any  vacant  spaces  in  the  frontage 
on  the  side  of  Main  street  where  the  bank  building  is 
located  in  that  entire  block?  A.  Not  a  one.'' 

Vic  Bloomfield,  one  of  the  directors  of  the  bank,  tes- 
tified as  follows : 

**Q.  Prior  to  the  filing  of  this  suit,  do  you  know 
whether  or  not  any  plans  have  been  made  by  any  arch- 
itect for  remodeling  the  banking  house?  A.  We  have 
only  talked  about  this  the  firstt  week  in  January,  and  I 
was  appointed  as  committee  to  get  an  architect  to  re- 
model this  banking  building.  I  didn't  get  any  and  I  went 
to  New  York.  I  sent  Mr.  Crone  to  Mr.  Taylor  and  Mr. 
Taylor  told  me  he  had  negotiated  with  two  men  from 
Cincinnati,  and  then  I  left  for  New  York.  Q.  No  plans 
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were  made  prior  to  the  filing  of  this  suit  by  any  archi- 
tect? A.  I  haven't  seen  any  plans,  I  got  home  last 
night.  .  .  .  Q.  Had  Mr.  Crone  submitted  any  plans 
to  you  before  you  left!  A.  He  was  measuring  walls  and 
things  like  that  to  see  what  could  be  done,  and  I  talked 
to  Mr.  Powell  just  a  few  days  after  we  made  a  motion 
in  the  directors'  room  for  fixing  the  bank,  and  just  a  day 
or  two  after  that,  he  suggested  to  me  to  tear  the  whole 
building  down,  both  of  them,  be  cheaper  than  patching 
it  up,  and  I  agreed  with  him  on  that  ground.  Q.  Have 
you  read  that  order  that  was  made  at  that  meeting?  A. 
I  haven't  seen  it,  never  did  see  it.  Q.  Are  you  willing 
to  state  that  that  order  covered  anything  except  the  re- 
modeling of  the  bank  building?  A.  I  don't  know,  I  don't 
attend  to  that  part  of  it.  I  know  the  motion  was  made 
and  carried  to  direct  me  and  Mr.  Hon  and  Mr.  Taylor  to 
look  after  it.  Q.  Has  that  committee  ever  made  any 
report?  A.  I  don't  know  if  Mr.  Hon  did,  he  was  away 
from  here.  Q.  Any  report  made  at  any  directors'  meet- 
ing when  you  were  present?  A.  I  don't  know  if  we  had 
any  directors'  meeting  since  then.  I  wasn't  there.  Q. 
Has  there  been  any  directors'  meeting  since  that  Januai^ 
meeting  when  that  committee  was  appointed?  A.  I  think 
so — one.  Q.  When  was  that?  A.  In  February.  .  .  • 
Q.  Why  was  that  resolution  adopted  by  the  directors 
at  that  meeting  that  you  have  referred  to  in  January, 
1917?  A.  Because  we  needed  more  room.  We  had  been 
talking  about  it  for  a  long  time.  Q.  How  lon^  has  this 
matter  been  under  discussion  by  the  Clark  County  Na- 
tional Bank?  A.  For  some  time.  I  have  been  preaching 
every  two  or  three  months.  It's  a  shame  to  have  a  bank 
that  size  in  a  little  hole  like  that," 

It  is  admitted  that  the  bank  has  never  used  the 
Bloomfield  store  building  in  connection  with  its  banking 
business  through  all  the  thirty-seven  years  it  owned  the 
same  prior  to  the  institution  of  this  action.  There  is  a 
solid  brick  wall  extending  all  the  way  between  the  bank- 
ing house  and  the  store  house  and  there  is  no  door  or 
passway  between.  The  three  photographs  in  the  record 
show  the  front  and  back  of  the  buildings.  The  design  of 
the  front  of  the  banking  building  is  very  different  from 
that  of  the  store  building.  It  appears  to  be  several  feet 
taller  and  the  floors  are  not  on  the  same  levels — the  floor 
in  the  bank  room  being  about  two  feet  higher  than  that 
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in  the  store;  and  in  the  offices  above  the  floor  in  that 
part  of  the  building  occupied  by  the  bank  is  higher  than 
that  over  the  store;  the  windows  in  the  store  building 
appear  to  be  smaller  than  those  in  the  banking  building 
and  the  finish  is  different;  where  the  two  buildings  come 
together  there  ajppears  to  be  a  well  defined  mark  or  in- 
dentation ;  the  front  of  the  bank  appears  to  be  of  stone  or 
concrete,  while  that  of  the  store  building  is  of  brick. 
The  store  building  has  been  extended  at  the  rear  by 
several  different  additions,  thus  making  the  sitore  build- 
ing much  longer  than  the  banking  house.  There  is  also 
evidence  that  the  two  lots  back  of  the  buildings  are  sep- 
arated by  a  wire  fence  and  that  they  have  been  treated 
as  separate  lots.  A  blue  print  is  mentioned  in  the  record 
but  does  not  accompany  the  evidence.  The  witnesses  in 
speaking  of  the  buildings  referred  to  them  as  the  store 
house  and  the  bank;  even  the  officers  of  the  bank  in  their 
testimony  refer  to  them  as  separate  buildings.  They 
have  been  so  used  through  all  the  years;  the  store  room 
has  been  rented  apparently  all  the  time  for  clothing  and 
dry  goods  purposes.  There  was  no  more  connection  be- 
tween the  bank  and  the  store  than  between  the  bank  and 
other  stores  in  that  city  with  whom  it  did  business.  From 
this  evidence  it  is  manifest  that  the  bank  aoquii*ed  that 
part  of  the  lot  on  which  the  store  house  stands  only  be- 
cause it  could  not  buy  the  lot  on  which  it  desired  to  erect 
its  banking  house  without  also  purchasing  the  lot  in 
question,  and  having  become  the  owner  of  the  lot  and 
having  no  need  for  it  in  connection  with  its  legitimate 
business,  it  decided  to  put  it  to  some  use  different  from 
that  in  which  the  bank  was  engaged.  So  it  erected  the 
store  house,  referring  to  it  in  its  orders  as  follows:  '*A 
nice  store  room  and  business  house  on  the  north  side 
(of  the  lot)  which  they  can  rent  or  sell  as  they  deem 
best."  No  one  can  doubt  from  this  order  that  the  bank 
took  the  property  with  the  fixed  purpose  and  intention 
of  holding  it  as  tm  investment  only  and  not  to  be  used  in 
a  necessary  or  proper  way  in  carrying  on  its  business 
as  a  banking  institution.  It  immediately  began  to  rent 
the  store  house  just  as  indicated  by  this  order  and  con- 
tinued so  to  do  up  until  long  after  the  bringing  of  this  ac- 
tion. It  did  not  use  it  for  a  necessary  or  proper  purpose 
in  connection  with  its  legitimate  business.  There  is  no 
way  to  strain  the  statutes  and  the  constitutional  pro- 
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visions  so  as  to  allow  a  corporation  to  purposely  take 
over,  own  and  hold  real  property  not  necessary  or 
proper  in  the  conduct  of  its  business  for  a  longer  period 
than  five  years,  although  that  is  exactly  what  the  bank 
did  in  this  case.  It  has  manifested  no  other  purpose  or 
intention  so  far  as  this  record  discloses  than  to  own  and 
hold  the  real  estate  in  question  for  the  purpose  for  which 
it  originally  acquired  it — to  rent  or  sell.  It  had  five 
years  in  which  to  sell  or  dispose  of  this  excese  property 
without  subjecting  it  to  forfeiture,  but  it  failed  to  take 
advantage  of  the  opportunity  afforded  by  the  law.  In 
fact,  in  this  case  it  had  much  longer  than  that,  because 
the  constitutional  and  statutory  provisions  under  which 
this  suit  is  prosecuted  did  not  become  effective  until 
long  after  this  property  was  acquired  by  the  bank  and 
it,  therefore,  had  five  years  after  these  provisions  be- 
came effective  in  which  to  disipose  of  this  property.  This 
it  failed  to  do  and  in  so  failing  it  subjected  the  property 
to  escheat.  This  appears  to  be  a  harsh  rule,  but  it  has 
ever  been  the  public  policy  in  this  Commonwealth  as 
well  as  of  all  other  states  of  the  union  to  prevent  cor- 
porations from  ownilig  and  holding  more  real  estate 
than  was  necessary  or  proper  in  the  conduct  of  the  busi- 
ness for  which  they  were  organized.  This  is  well  stated 
in  the  opinion  in  the  case  of  German  Insurance  Com- 
pany V.  Commonwealth,  5wpra,  where  a  full  discussion 
may  be  found.  See  also  Louisville  School  Board  v. 
King,  supra;  Commonwealth  v.  Chicago,  &c,  B.  Co., 
supra. 

The  property  sought  to  be  escheated  was  acquired 
by  the  bank  with  the  avowed  purpose  of  building  a  store 
house  on  it  for  rent  or  sale,  and  not  to  be  used  in  con- 
nection with  its  banking  business.  It  imanediately  be- 
gan to  rent  the  store  house  aud  to  receive  the  rents. 
This  continued  for  thirty-seven  years  before  the  bring- 
ing of  this  action.  The  bank  had  not  changed  its  purpose 
or  intention  with  respect  to  the  use  of  the  lot  and  store 
house  in  question  from  the  time  it  acquired  it  until  the 
bringing  of  this  action,  so  far  as  this  record  shows.  It 
never  intended,  if  we  read  the  evidence  aright,  to  employ 
the  ground  on  which  the  store  house  stands  in  connection 
with  its  legitimate  banking  business,  but  only  to  rent 
or  sell  it,  as  might  prove  most  advantageous.  On  the 
9th  day  of  January,  1917,  and  only  eight  days  before  the 
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bringing  of  this  action,  and  no  doubt  after  the  bank  of- 
ficials had  received  information  that  an  escheat  suit 
would  be  instituted,  an  order  was  entered  by  the  directors 
for  the  remodelling  of  the  inside  of  the  office  of  the  bank, 
but  no  mention  was  made  of  a  purpose  to  remove  the 
solid  brick  wall  between  the  bank  and  the  store  room,  or 
of  employing  the  store  room  or  the  ground  or  any  part 
of  it  on  which  it  stands  in  connection  with  the  banking 
business,  and  it  is  clear  from  all  the  evidence  that  the 
corporation  did  not  intend  to  employ  the  property  in 
(jjuestion  in  its  business,  but  only  held  it  for  the  purpose 
of  renting  or  selling  it.  The  statements  of  the  witnesses 
Bloomfield  and  Taylor,  the  only  two  connected  with  the 
bank,  concemiijg  the  need  of  enlarged  quarters  and  a 
new  building,  are  only  the  expression  of  their  individual 
opinion  upon  the  subject  and  do  not  reflect  the  opinion 
of  the  institution  or  its  board  of  directors.  If  the  ques^ 
tion  of  employing  the  prorperty  sought  to  be  escheated  in 
connection  with  the  banking  business  was  ever  brought 
before  the  board  of  directors  of  the  institution,  it  was 
rejected,  which  was  an  emphatic  announcement  that 
the  policy  of  the  bank  respecting  the  use  to  be  made  of 
the  store  house  was-  unchanged  and  would  be  in  the 
future  the  same  as  it  had  been  in  the  past.  When  the 
Commonwealth  alleged  that  the  bank  had  owned  and 
held  the  lot  and  storehouse  in  question  for  more  than 
five  years  without  employing  it  in  its  business  as  a  bank- 
ing institution,  and  the  bank  by  answer  admitted  this  to 
be  true,  it  assumed  the  burden  of  proving  that  it  held  the 
property  for  the  purpose  and  with  the  intention  of  em- 
ploying it  in  connection  with  the  business  for  which  the 
corporation  was  organized ;  and  unless  it  adduced  proof 
to  support  this  burden  and  to  overcome  the  record  evi- 
dence of  its  minute  books,  it  was  not  entitled  to  prevail; 
and  having  failed  in  this,  its  cause  should  have  failed.  It 
did  not  produce  any  concrete  probative  testimony  suffi- 
cient to  overcome  the  inferences  necessarily  drawn  from 
the  documentary  evidence  produced  by  the  Common- 
wealth, showing  the  intention  and  purpose  of  the  bank- 
ing institution  to  own  and  hold  the  lot  and  storehouse 
in  question  for  rent  or  sale  only.  If  the  institution  had 
manifested  an  ever  present  purpose  on  its  part  to  em- 
ploy the  property  in  furtherance  of  its  business  as  a 
bank,  even  though  it  had  not  actually  converted  it  to 
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that  purpose,  the  property  would  not  have  been  escheat- 
ed. It  was  not  incumbent  upon  the  bank  to  actually  put 
the  property  to  a  use  necessary  to  the  conduct  of  its 
banking  business,  but  if  it  in  good  faith  intended  to  so 
enaploy  it  and  there  was  an  apparent  necessity  for  such 
use,  it  might  have  continued  to  hold  the  property  beyond 
the  five  year  period  without  exposing  it  to  forfeiture. 

The  facts  in  this  cas«  do  not  bring  it  within  the  rule 
annoimced  by  this  court  in  the  case  of  Commonwealth 
versus  Mehlar  &  Eckstenkenter  Lumber  Co.,  183  Ky.  11, 
where  we  said : 

*'Mr.  Mehler,  the  defendant's  president,  testified  in 
substance  that  it  is  now  and  has  been  since  the  purchase 
of  this  lot  the  settled  purpose  of  this  company  to  estab- 
lish branch  yards  in  different  sections  of  the  city,  to 
enable  it  to  make  deliveries  to  its  patrons  throughout  the 
city,  more  promptly  and  less  expensively;  that  the  lot 
involved  in  this  action,  together  with  another  lot  subse- 
quently purchased  in  the  same  block  and  facing  the  same 
street  with  but  seventy-five  feet  intervening  between  the 
two,  was  being  held  by  the  company  in  pursuance  of  said 
policy,  with  the  ever  present  intention  of  using  these  lots 
in  connection  with  other  property  to  be  acquired  adja- 
cent thereto,  as  a  branch  lumber  yard  in  that  section  of 
the  city,  for  which  purpose  this  property  is  peculiarly 
adapted ;  that  the  company  had  not  sooner  completed  its 
design  with  reference  to  the  lot  in  question,  although  it" 
is  at  present  engaged  in  improving  property  for  use  as 
a  branch  yard  in  another  section  of  the  city,  because  of 
the  (temporary  depression  in  its  business  during  the 
period  immediately  preceding  the  war,  and  the  abnormal 
cost  of  material  since  the  beginning  of  the  war ;  that  its 
business  in  this  section  of  the  city  approximates  $8,000.00 
a  year;  that  the  company  is  a  ''close''  corporation,  hav- 
ing only  about  nine  stockholders,  all  or  most  of  whom 
are  related ;  that  the  meetings  of  its  directors  have  been 
infrequent,  and  that  the  minutes  of  these  meetings  do 
not  furnish  a  record  of  any  considerable  part  of  the 
transactions  of  the  company;  that  he,  as  the  president 
and  sole  executive  officer,  has  for  about  twenty  years, 
managed,  developed  and  protected  the  company's  busi- 
ness, in  accordance  with  the  wishes  of  the  directors  as 
expressed  in  informal  discussions,  rather  than  in  formal 
orders  of  the  board.  This  evidence  in  our  judgment 
under  the  circumstances,  was   compertent  evidence  to 
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prove  the  intention  of  the  company  in  holding  the  lot  in 
question  for  a  longer  period  than  five  years,  and  was 
substantial  proof,  and  not  being  contradicted,  sufficient 
to  sustain  the  defendant's  «plea,  that  it  was  holding  the 
lot  in  question  in  anticipation  of  its  future  use  for  a 
legitimate  corporate  purpose  with  an  ever  present  pur- 
pose to  devote  it  to  such  use/^ 

In  the  Mehler  case  the  uncontradicted  evidence 
showed  that  the  corporation  purchased  and  held  the  lot 
in  question  with  the  settled  purpose  to  employ  it  in  its 
regular  business  and  that  the  lot  as  well  as  others  owned 
by  the  company  was  being  held  by  the  oonnpany  in  pur- 
suance of  said  policy  and  *^that  there  was  an  ever 
present  intention  of  using  these  lots  in  connection  with 
other  property  to  be  acquired  adjacent  thereto  as  a 
branch  lumber"  yard  in  that  section  of  the  dty/^ 

In  the  case  at  bar  just  the  opposite  is  proven.  The 
property  was  acquired  and  held  for  the  purpose  of  rent- 
ing or  selling,  and  not  to  be  employed  in  its  regular 
business,  and  there  was  never  **an  ever  present  pur- 
pose" to  use  the  property  for  any  necessary  purpose 
connected  with  the  bank,  and  the  rule  applied  in  the 
Mehler  case  cannot  therefore  be  applied  in  this  case. 

It  is  insisted  that  the  land  sought  to  be  escheated  was 
acquired  by  the  bank  before  the  adoption  of  the  present 
state  Constitution  in  1891,  and,  therefore,  the  corpora- 
tion had  a  vested  right  which  was  unaffected  by  the 
adoption  of  the  new  Constitution  and  the  enactment  of 
section  567  Kentucky  Statutes;  that  there  could  be  no 
innpairment  of  the  obligation  of  contract  or  rights  ac- 
quired and  vested  before  the  making  of  the  law.  This 
constitutional  question  was  considered  in  the  case  of 
Germania  Insurance  Co.  v.  Conmionwealth,  supra, 
where  we  said : 

*'It  may  also  be  here  noted  that  although  the  Con- 
stitution of  the  United  States  forbids  any  state  from 
impairing  by  constitution  or  law  the  obUgations  of  a 
contract,  there  is  yet  the  exception  to  this  general  rule 
that  the  state  cannot  contract  away  its  police  power  or 
its  right  to  abrogate  or  annul  contracts  it  has  made  in 
contravention  of  this  power.  And,  so,  although  the 
state  may  have  entered  into  a  contract  that  would  ordi- 
narily be  binding  upon  it,  and  beyond  its  power  to  im- 
pair, it  may  yet  avoid  a  contract  so  entered  into,  if  by 
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the  contract  the  state  undertook  to  part  with  its  police 
power.  A  full  exposition  of  the  extent  of  the  right  of 
the  state  under  this  power  to  impair  or  annul  contracts 
that  it  has  entered  into  will  be  found  in  Bacon  v.  Walker, 
204  U.  S.  311,  51  L.  Ed.  499;  Chicago  B.  &  0.  R.  Co,  v. 
niinois,  200  U.  S.  561,  50  L.  Ed.  596;  Holden  v.  Hardy, 

169  U.  S.  366;  42  L.  Ed.  780;  New  Orleans  Water  Co.  v. 
Rivers,  115  U.  S.  674,  L.  Ed.  525;  Stone  v.  State  of 
Mississippi,  101  U.  S.  814,  25  L.  Ed.  1079.  And  upon  the 
principle  announced  in  these  cases,  counsel  for  the  Cona- 
monwealth  relies,  and  in  argument  insists,  that  even  if 
it  should  be  ruled  that  the  charter  of  the  insurance  com- 
pany conferred  upon  it  the  right  to  hold  property  not 
needful  for  its  use  for  longer  than  five  years  that  the 
grant  of  this  unlimited  power  did  not  constitute  an  in- 
violable contretct  upon  the  part  of  the  state,  and  under 
its  police  power  it  might  at  any  time  withdraw  the 
grant.  There  is  much  that  might  be  said  in  support  of 
this  proposition,  but  we  do  not  deem  it  necessary  in 
order  tq  sustain  the  contention  of  the  Conmionwealth  to 
rest  or  attempt  to  rest  uipon  this  ground  its  right  to  the 
relief  sought.  We  think  that  the  case  for  the  Common- 
wealth may  safely  and  soundly  be  put  upon  the  ground 
also  relied  on  by  counsel  that  the  charter  contract  of  the 
company  was  not  impaired  by  the  subsequent  constitu- 
tional provision  or  statute  before  cited.  In  other  words, 
our  opinion  is  that  the  provision  in  the  charter  relied 
upon  does  not  confer  upon  the  company  the  right  to 
hold  for  a  term  longer  than  five  years,  or  indeed  for  any 
time,  real  property  not  ''needful  to  transact  and  manage 
the  business  of  the  insurance.** 

It  is  said  by  aippellant  that  as  this  is  a  national  bank, 
organized  under  the  laws  of  the  United  States  and  not 
of  this  state,  its  property  is  not  subject  to  escheat  under 
the  laws  of  Kentucky,  but  with  this  contention  we  cannot 
agree.  There  is  nothing  in  the  nature  of  a  national  bank 
which  will  prevent  a  state  from  providing  for  the  es- 
cheat of  lands  taken  by  the  bank  to  secure  a  debt,  after 
they  have  been  held  for  the  five  year  period  allowed  by 
the  federal  banking  law.  10  R.  C.  L.  608.  The  same 
author  in  vol.  3,  page  657  says : 

'*It  has  been  held  that  in  view  of  the  fact  that  the 
national  banking  act  prohibits  a  national  bank  from  hold- 
ing for  more  than  five  years  real  estate  purchased  to 
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secure  any  debts  due  it  and  not  necessary  for  its  im- 
mediate accommodation  in  the  transaction  of  its  busi- 
ness, a  state  statute  providing  for  the  escheat  to  the 
state  of  all  real  estate  held  by  banking  corporations 
without  authority  for  a  longer  period  than  five  years  is 
not  invalid  as  applied  to  national  banks  as  an  unlawful 
interference  with  the  operations  of  the  bank." 

This  text  is  largely  rested  uipon  the  case  of  the  First 
National  Bank  v.  Commonwealth,  143  Ky.  816.  An  edi- 
torial note  appended  to  the  opinion  in  the  above  styled 
case  in  34  L.  R.  A.  (N.  S.)  55,  says:  *'An  extended 
search  for  additional  cases  adjudicating  the  question 
whether  a  state  has  the  right  to  escheat  land  held  by  a 
national  bank  confirms  the  statement  that  First  National 
Bank  v.  Commonwealth  is  one  of  first  impression.  The 
decision  seems  to  be  correct.  There  is  no  conflict  . 
between  the  Federal  Statutes  and  Kentucky  law  with 
reference  to  the  period  of  time  a  national  bank,  on  the 
one  hand,  and  all  corporations,  on  the  other,  shall  be  al- 
lowed to  hold  land  for  -siuch  a  purpose  as  it  was  held  for 
in  the  case  at  bar.  It  was  upon  this  fact  that  the  de- 
cision was -made  to  turn.'^ 

The  Supreme  Court  of  the  United  States  in  Mc- 
Clelland v.  Chipman,  164  U.  S.  347,  held  in  substance 
that  as  national  banks  are  subject  to  the  laws  of  the 
state  in  which  they  operate  and  are  governed  in  their 
daily  course  of  business  more  by  the  law-si  of  the  state 
than  of  the  nation,  they  must  conform  thereto.  Proceed- 
ing the  opinion  says:  ** Their  (banks)  acquisition  and 
transfer  of  (property,  their  rights  to  collect  their  debts, 
and  their  liability  to  be  sued  for  debts,  are  all  based  on 
state  law.  It  is  only  when  the  state  law  incapacitates  the 
banks  from  discharging  their  dutiesi  to  the  government 
that  it  becomes  unconstitutional.^' 

In  the  case  of  the  First  National  of  Elizabethtown  v. 
Commonwealth,  supra,  we  held  in  substance  that  na- 
tional banks  cannot  hold  real  estate  not  necessary  in  the 
conduct  of  their  business  beyond  five  years,  and  the  pro- 
tection afforded  by  the  congressional  act,  ends  when  the 
five  years  expire,  and  thereafter  the  state  laws  become 
effective,  and  lands  held  for  a  longer  time  than  five  years 
by  a  national  bank  not  to  be  used  in  connection  with  its 
business,  are  subject  to  escheat  under  the  Constitution 
and  statutes  of  the  state.  This  conclusion  is  sustained 
by  numerous  authorities  therein  cited. 
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It  has  several  times  been  held  by  this  court  that  a 
banking  institution  or  other  corporation  may  acquire 
and  own  sufficient  real  estate  upon  which  it  may  erect  a 
building  of  any  number  of  stories,  and  rent  to  others 
that  part  of  the  building  which  it  does  not  need  for  its 
legitimate  business  and  not  violate  the  law  when  it  has 
held  the  surplus  building  for  mdre  than  five  years,  es- 
pecially where  it  contemplates  the  future  need  of  the 
space  to  accommodate  its  increased  business.  If  in  ac- 
quring  the  property  the  coi^poration  did  so  with  the 
bona  fide  intention  of  using  it  for  a  necessary  or  proper 
purpose  iuNoarrying  on  its  businese,  and  it  reasonably 
appears  to  be  necessary  or  will  soon  become  so,  the  prop- 
erty may  be  held  for  a  period  much  longer  than  fixed 
by  the  statutes;  and  we  have  further  held  that  the  law 
of  escheat  is.  not  directed  at  unnecessary  buildings 
owned  and  held  by  corporations  but  as  real  estate  proper 
— land  owned  and  held  by  them  for  a  purpose  not  neces- 
sary or  proper  in  the  conduct  of  their  business.  No  matter 
how  tall  a  building  may  be  erected  upon  a  lot,  which  in 
itself  is  not  more  real  estate  than  the  corporation  can 
reasonably  employ  in  carrying  on  the  business  for  which 
it  was  organized  in  a  proper  way,  it  is  not  subject  to 
escheat. 

All  of  the  lot  in  question  occupied  by  the  store  build- 
ing for  more  than  five  years  next  before  the  commence- 
ment of  this  action,  as  well  as  that  part  of  the  lot  back 
of  the  building  laid  off  to  the  storeroom,  were  subject 
to  escheat  at  the  time  this  action  was  commenced,  and  the 
trial  court  should  have  so  held.  The  center  of  the  solid 
brick  wall  which  divides  the  store  room  from  the  bank- 
ing house  is  the  line  at  which  the  property  should  be 
severed  for  the  purpose  of  forfeiture.  That  part  of  the 
building  north  of  the  solid  brick  wall  between  the  bank 
and  the  storeroom  as  well  as  that  part  of  the  ground 
which  lies  back  of  the  storeroom,  occupied  for  the  five 
years  before  the  institution  of  this  action,  is  and  should 
be  escheated  to  the  Commonwealth,  and  upon  a  return  of 
the  case  to  the  lower  court  a  judgment  will  be  entered 
forfeiting  said  property  to  the  Commonwealth,  and  for 
further  proceedings  in  conformity  to  this  opinion. 

Whole  court  sitting.  Judges  Clarke,  Thomas  and 
Quin  dissenting. 
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Powor  Grocery  0>mpany,  et  al.  v.  Hinton,  Assignee  of 
George  Alexander,  and  George  Alexander. 

George  Alexander  and  0>mpany  State  Bank,  and  Speei^ 
Banking  Commissioner  v.  Pow&r  Grocery   Com- 
pany, et  aL  and  Hinton,  Assignee  of  George 
Alexandw. 

(Decided  February  24,  1^20.) 

Appeals  from  Bourbon  Circuit  Court. 

1.  Assignments— lEJquitable  Assignment — ^The  delivery  of  a  certifi- 
cate, which  was  held  by  one  as  the  evidence  of  his  interest  in  a 
partnership,  to  a  creditor,  for  the  purpose  of  securing  the  pay- 
ment of  a  debt,  -which  he  owed  such  creditor,  and  with  the  pur- 
pose and  intention  of  a  present  appropriation  of  the  interest  in 
the  partnership  to  the  payment  of  such  de^t,  is  an  equitable  as- 
signment of  the  Interest  in  the  partnership,  for  the  purpose  In- 
tended, although  by 'parol. 

2.  Assignments — ^Equitable  ABsignment. — ^Any  act,  wliich  makes  a 
present  appropriation  of  a  fund,  although  not  to  be  enjoyed  until 
in  the  future.  Is  an  equitable  assignment. 

3.  Assignments — ^Rlghts  of.  Lien  Creditors. — ^An  assignee  for  cred- 
itors, stands  In  the  shoes  of  the  Insolvent,  and  is  not  a  purchaser 
for  value,  and  hence,  can  not  claim  the  property,  except  subject 
to  the  rights  of  the  lien  creditors. 

4.  Partnership — ^Execution  of  Accommodation  Paper  for  Another — 
Implied  Powers. — ^The  execution  of  accommodation  notes  for  an- 
other, or  the  acceptance  or  Indorsement  of  acconunodation  paper 
for  another,  is  not  within  the  implied  powers  of  a  partner,  and 
he  Is  not  authorized  to  execute  the  notes  of  the  partnership  for 
the  accommodation  of  another,  unless  the  partnership  contract 
gives  him  such  authority,  or  he  is  specially  authorized  by  the 
partners. 

5.  Partnership — Execution  of  Accommodation  Paper  by  Managing 
Member — Liability. — ^Where  the  managing  member  of  a  commer- 
cial partnership  has  customarily  executed  the  notes  of  the  partner- 
ship in  the  transaction  of.  its  business,  and  executes  an  accom- 
modation negotiable  note  In  the  name  of.  the  partnership  for  an- 
other, and  the  accommodation  character  of  the  instrument  does 
not  appear  upon  its  face,  it  is  a  valid  llaibillty  of  the  partner- 
ship in  the  hands  of  a  bona  fide  holder,  without  notice  of  the  in- 
firmity arising  from  its  unauthorized  execution. 

6.  Partnership — Liability  for  Accommodation  Paper. — ^Where  a  trad- 
ing partnership  becomes  liable  for  an  accommodation  note,  ex- 
ecuted by  one  partner,  for  the  partnership,  without  authority 
so  to  do,  by  its  passing  into  the  hands  of  a  boma  fide  holder,  with- 


Digitized  by  V:rOOQ  IC 


172  KENTUCKY  REPORTS.  [Vol.  187. 

out  notice  of  the  accommodation  character  of  the  signature,  and 
the  partnership  is  required  to  pay  it,  the  partners,  who  did  not 
consent  to  the  execution  of  the  paper,  and  were  without  knowl- 
edge of  it,  have  a  superior  lien  upon  the  interests  of  the  partner, 
who  executed  the  note,  and  upon  the  interests  of  the  one,  who 
received  tbe  proceeds,  upon  a  settlement  of  the  partnership,  to 
recoup  them  for  their  loss,  in  the  partnership  having  to  pay  it. 

7.  Partnerhsip — ^Partnership  Debts— Liens— Equity.— A  partner  has 
an  equitable  right  to  require  the  partnership  property  to  be  ap- 
plied to  the  payment  of  the  partnership  debts,  and  has  a  lien  upon 
the  shares  of  the  other  partners,  for  any  balance,  that  may  be 
due  him,  or  claim  arising  out  of  the  partnership  business,  but, 
has  no  lien  for  a  balance  or  claim,  which  arises  out  of  a  trans^ 
action  outside  the  scope  of  the  partnership  purposes  and  busi- 
ness. 

8.  Equity — ^Liability  for  Negligence. — Between  even  two  innocent 
persons,  equity  will  place  a  loss  upon  the  one  whose  acts  or  negli- 
gence caused  the  loss. 

9.  Partnership — ^Bankruptcy— Assignment. — ^The  bankruptcy  or  as- 
signment by  a  partner  for  the  'benefit  of  creditors,  will  work  a 
dissolution  of  the  partner^ip. 

10.  Partnership— Death  of  Partner — ^Dissolution. — ^Death  of  a  partner 
will  work  a  dissolution  of  a  partner^ip,  unless  the  deceased 
partner  has  provided  by  will,  or  unless  the  partnership  contract 
provides  for  the  continuance  of  the  partnership. 

11.  Partnership — ^Assi^^ment  by  Partner  as  Security  for  Debt.— ^An  as- 
signment by  a  partner  of  his  interests  in  the  partnership,  as  the 
security  for  the  payment  of  a  debt  does  not  work  a  dissolution 
oVa  partnership  where  it  is  contemplated,  that  he  is  to  continue 
in  interest  and  authority  in  the  partnership. 

12.  Partnership — ^Assignment  for  Creditors — ^Dissolution. — ^Where  the 
partnership  contract  provides  for  a  continuance  of  the  partner- 
ship, and  one  of  the  partners  makes  a  general  assignment  for 
creditors,  it  works  a  dissolution  of  the  partnership,  in  spite  of  the 
contract,  to  the  extent  of  a  disposition  of  the  interest  of  the  as- 
signed partner,  and  a  settlement  of  the  partnership  affairs,  to 
that  time,  and  of  claims  connected  with  the  assigned  interest. 

CUNB  &  HUTCHCRAPT,  E.  L.  WDRTfflNGTON,  DENNIS 
DUNDON,  GEO.  C.  WEBB,  J.  J.  WILLIAMS  and  WORTHINGTON, 
COCHRAN  &  BROWNING  for  Geo.  Alexander  &  Company  State  Bank 
and  Banking  Commissioner. 

B.  C.  O'REAR  and  HARMON  STITT  for  Power  Grocery  Company, 

TALBOT,  WHITLEY  &  HINTON  and  BRADLEY  &  BRADLEY 
for  Geo.  Alexander's  Assignee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Reversing 
upon  both  appeals. 
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The  above  stated  appeals  were  taken  upon  the  same 
record  and  are  heard  and  decided  together. 

The  Power  Grocery  Company,  on  the  19th  day  of 
May,  1914,  was  a  trading  partnership,  and  had  been  such 
for  several  years  theretofore.  The  members  of  the 
partnership,  were  H.  A.  Power,  J.  H.  Fuhrman,  J.  W. 
Bacon,  Charles  Stevens  and  George  Alexander,  the  lat- 
ter of  whom  owned  an  interest  equal  to  seven-twentieths 
of  the  property  and  business  of  the  partnership.  Several 
years,  therefore,  there  had  been  a  corporation,  which 
bore  the  same  name  as  the  present  partnership  and  was 
engaged  in  the  same  business,  as  the  partnership  has 
engaged  in  since  its  creation.  Previous  to  the  26th  day 
of  September,  1899,  the  parties,  who  were  the  owners  of 
the  capital  stock  of  the  corporation,  by  mutual  consent, 
dissolved  it,  and  created  the  partnership,  and,  by  the 
partnership  contract,  each  of  them,  became  the  owner 
of  such  an  interest  in  the  partnership,  as  he  had  thereto- 
fore held  in  the  corporation.  The  members  of  the 
partnership,  not  being  equal,  in  interest,  also>  agreed, 
that  each  of  the  partners  should  continue  to  hold  the 
stock  certificate,  which  had  represented  his  interest  in 
the  dissolved  corporation,  before  its  dissolution,  as  the 
evidence  of  his  interest  in  the  par tnei  ship,  and,  there- 
after, when  any  change  occurred  in  the  membership  of 
the  partnership  by  which  the  interest  of  a  persisting 
member  was  enlarged,  a  certificate,  similar  to  the  cer- 
tificates of  stock,  which  were  used  when  the  corporation 
existed  to  evidence  the  amount  of  his  stock,  was  issued 
to  the  member  as  evidence  of  his  additional  interest  in 
the  partnership,  or,  a  new'  certificate  was  granted,  cover- 
ing the  entire  interest.  At  the  time,  the  partnership  was 
formed,  or,  anyhow,  on  the  26th  day  of  September,  1899, 
the  members  of  the  partnership  entered  into  a  contract, 
which  was  reduced  to  writing  and  signed  by  each  of 
them,  touching  their  respective  interests  and  for  the 
purpose  of  providing  for  its  continuance  or  dissolution 
in  the  event  of  the  death  of  a  member,  or  the  desire  of  a 
member  to  part  with  his  interest.  The  contiact  was  to 
the  effect,  that  the  partnership  property  was  divisible 
into  two  hundred  and  fifteen  parts,  of  which  George 
Alexander  was  the  owner  of  sixty,  and  H.  A.  Power, 
Charles  Stephens,  Fletcher  Jklann,  Mann  &  Fuhrman, 
William  Hinton,  J.  W.  Bacon,  and  Bacon  Bros.,  were  the 
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owners  of  fifty,  thirty,  thirty,  fifteen,  eight  and  seven 
parts  respectively.  For  the  purpose,  as  expressed,  of 
preventing  the  expenses  and  loss  of  a  dissolution  and 
settleioaent  in  the  event  of  the  death  of  any  member  of  the 
partnership,  or,  in  the  event  of  the  desire  of  any  member 
to  dispose  of  his  interest,  the  parties  agreed,  with  each 
other,  that  the  partnership  should  continue  as  long  as 
the  partners,  who  owned  the  greater  interest  therein, 
should  desire  to  continue  it,  or  such  greater  interests 
amounting  to  a  majority  in  interest,  could  dissolve  the 
partnership  when  they  desired,  and,  in  the  event  of  a 
dissolution,  the  business  and  property  of  the  partner- 
ship should  be  settled  in  the  usual  way,  each  receiving 
his  share  of  the  net  proceeds  of  the  property.  If  any 
member  of  the  partnership,  or  the  personal  representa- 
tive, of  a  deceased  partner,  desired  to  withdraw  from 
the  partnership  and  to  dispose  of  his  interest,  therein, 
the  remaining  partners  were  to  have  an  option  to  pur- 
chase the  interest,  which  was  desired  to  be  disposed  of, 
at  a  price,  to  be  fixed  as  follows :  Ten  per  centum  should 
be  deducted  from  the  total  assets,  as  shown  by  the  last 
preceding  inventory,  and  from  the  remainder,  the  total 
liabilities  of  the  partnership,  at  the  date  of  such  pre- 
ceding inventory,  should  be  deducted,  and,  of  the  amount 
remaining,  Ihe  interest  to  be  disposed  of,  was  to  be  fixed 
in  accordance  to  the  proportion  of  same,  owned  by  such 
member.  If  the  persisting  members  of  the  partnership 
were  not  willing  to  purchase  the  interest  at  the  price 
thus  fixed,  the  one,  desiring  to  dispose  of  his.  interest,  or 
his  personal  representative,  if  he  was  dead,  might  then 
sell  the  interest,  but,  to  a  purchaser,  who  was  to  become 
a  member,  instead  of  the  retiring  partner,  and  subject 
to  the  terms  of  the  partnership  contract,  then  existing 
between  the  other  members.  It  was,  also,  agreed,  that 
the  expenses  and  losses,  to  the  partnership,  incident  to 
a  sale  of  the  property  upon  a  dissolution  and  settlement, 
would  be,  at  least,  ten  per  centum  of  the  assets  appear- 
ing from  an  inventory,  and  for  that  reason,  it  was  agreed, 
that,  in  ascertaining  the  value  of  a  retiring  interest  in 
the  property  for  the  purpose  of  the  persisting  members 
exercising  their  option  to  purchase  it,  the  total  assets, 
at  the  preceding  inventory,  should  suffer  a  reduction  of 
ten  per  centum. 


Digitized  by  V:rOOQlC 


Power  Grocery  Co.  v.  Hinton  and  Alexander.     175 

An  inventory  of  the  as&ets  of  the  partnership  was  reg- 
ularly made  as  of  the  first  day  of  July  in  each  year. 
Under  the  contract,  the  partnership  continued  from  1899 
to  November  30,  1917,  the  date  of  the  rendition  of  the 
judgment  appealed  from,  and,  probably,  yet  continues. 
During  the  continuance  of  the  partnership,  Bacon  Bros., 
disposed  of  their  interest  to  J.  W.  Bacon,  and  Fletcher 
Mann,  and  Mann  and  Fuhrman  disposed  of  their  interest 
to  J.  H.  Fuhrman,  presumably,  in  accordance  with  the 
terms  of  the  above  stated  contract. 

The  George  Alexander  &  Company  State  Bank,  was 
a  corporation,  engaged  in  the  business  of  banking,  and 
authorized  to  conduct  such  business  as  other  similar  in- 
stitutions are,  under  the  laws  of  Kentucky.  George  Alex- 
ander was  president  of  its  board  of  directors,  and  seems 
to  have  been  permitted  to  have  control  of  the  conduct 
of  its  operations.  The  bank  became  largely  involved, 
and,  on  May  19, 1914,  its  affairs  and  property  were  placed 
in  the  hands  of  the  Banking  Commissioner.  On  the  same 
day,  Alexander  made  a  general  assignment,  for  the  bene- 
fit of  his  creditors.  On  May  15, 1911,  Alexander  had  pro- 
cured, from  the  bank,  the  sum  of  $25,800.00,  and,  on  May 
29,  1911,  the  further  sum  of  $16,700.00,  and,  as  the  bank 
and  Banking  Commissioner  now  claim,  he  assigned,  to 
the  bank,  absolutely,  his  interest  in  the  Power  Grocery 
Company  in  payment  of  what  he  owed  to  the  bank,  and 
the  bank  now  claims  the  interest  of  Alexander  in  the 
partnership  property  as  against  his  assignee,  or  any 
creditor. 

On  April  3,  1914,  Alexander  procured  H.  A.  Power, 
the  managing  member  of  the  Power  Grocery  Company, 
to  execute  the  negotiable  note  of  the  partnership  to  the 
Peoples  Bank,  of  Paris,  for  $10,000.00,  for  the  accom- 
modation of  Alexander,  and  the  proceeds  of  the  note, 
Alexander  received  and  appropriated  to  his  individual 
affairs  other  than  his  connection  with  the  grocery  com- 
1  any.  On  May  6,  1914,  Alexander  procured  Power  to 
execute  two  negotiable  notes  for  $5,000.00  each,  as  the 
notes  of  the  grocery  company,  and  payable  to  it,  and  to 
indorse  them  to  Alexander.  Of  these  notes,  Alexander 
received  the  proceeds,  and  appropriated  same  to  his  in- 
dividual purposes.  The  above  three  mentioned  notes, 
became  due  in  s«ix  months  after  date,  respectively,  and 
were  paid  by  the  grocery  company.  The  members  of  the 
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partnership,  other  than  Alexander,  claim,  that  the 
amounts  of  the  three  notes  $20,300.00,  represent  an  ad- 
vancement, by  the  firm,  to  Alexander,  and  that  his  share 
in  the  partnership,  should  be  charged  with  same  in  a 
settlement  of  it,  and  that  they  have  a  prior  lien  upon  the 
interest  of  Alexander  to  reimburse  the  losses,  sustained 
by  them  through  the  partnership  paying  the  notes. 

The  assignee  of  Alexander  denied  the  claim  of  the 
bank  to  the  ownership  of,  or  a  lien  upon,  the  interest  of 
Alexander  in  the  partnership  as  well  as  the  claim  of  the 
partners  of  the  grocery  company  to  a  lien  upon  Alex- 
ander's interest  in  the  partnership,  and  set  up  a  claim 
to  the  interest,  as  an  asset  for  the  benefit  of  Alexander's 
general  creditors. 

The  court,  by  its  decision,  denied  the  claim  of  the  bank 
and  the  partnership,  and  adjudged,  that  the  assignee,  for 
general  creditors,  was  entitled  to  the  interest  of  Alex- 
ander in  the  partnership,  but,  in  accordance  with  the 
partnership  contract,  held,  that  the  other  partners  had 
an  option  to  purchase  the  interest  of  Alexander,  but,  in 
fixing  the  value  of  the  interest,  the  court  refused  to  de- 
duct ten  per  centum  of  the  total  assets  as  of  the  inven- 
tory last  preceding,  and  from  the  judgment,  the  Bank 
and  Banking  Commissioner  and  Power  Grocery  Com- 
pany have  appealed. 

(a)  It  is  insi-sted,  that  the  bank  is  not  the  owner  of 
the  interest  of  Alexander  in  the  partnership,  because, 
(1)  the  partnership  contract  forbids  such  a  sale  to  be 
made  by  Alexander;  (2)  the  bank  had  no  authority,  under 
its  charter,  to  purchase,  or  be  a  partner  in  a  grocery  busi- 
ness, or  to  engage  in  such  busine&s;  (3)  the  state  could 
bject  to  such  a  transaction,  and  did  so,  resulting  in  the 
bank  releasing  its  claim  to  ownership;  (4)  Alexander 
never  sold  nor  assigned  his  interest  in  the  partnership 
to  the  bank,  and  never  intended  to  do  so.  The  facts,  as 
they  appear  from  the  evidence,  are,  that  Alexander  be- 
came indebted  to  the  bank  in  the  sums,  and  at  the  times, 
heretofore  stated.  For  the  purpose  of  securing  the  pay- 
ment of  this  indebtedness,  he  delivered  to  the  bank,  the 
certificate  or  certificates,  which  he  held  as  evidences  and 
representative  of  his  unliquidated  interest  as  a  partner 
in  the  Power  Grocery  Company.  The  bank  received  the 
custody  of  the  certificates,  and  held  them  for  the  purpose 
stated.    The  proper  entries  were  made  upon  the  books  of 
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the  bank,  showing  the  holding  of  the  certificates  as  its 
property,  and  a  part  of  its  assets.  What  part  the  di- 
rectors and  other  officers  of  the  bank  took  in  the  trans- 
action, does  not  appear,  except  one  director  deposes,  that 
he  did  not  know  of  the  transaction  until  after  the  bank 
was  placed  in  the  hands  of  the  Commissioner,  though  he 
fails  to  show,  that  he  ever  made  any  examination  of  the 
records  of  the  bank,  touching  the  transaction.  It  can  not 
be  assumed,  under  the  circumstances  appearing,  that 
the  transactions  were  without  the  knowledge,  or  con- 
currence of  the  directing  authorities,  of  the  bank.  After- 
ward, an  official  bank  examiner  objected  to  the  bank 
holding  the  certificates  as  assets,  upon  the  ground,  that 
Alexander  was  a  member  of  the  partnership  in  which  the 
certificates  were  held.  There  is  no  contradiction  of  the 
testimony  upon  this  subject,  and  as  it  could  have  been 
easily  done,  if  not  true,  it  can  not  be  assumed  to  be  false. 
The  fact  of  the  objection,  however,  is  conclusive  evidence, 
that  the  examiner  had  information  from  the  records,  or 
otherwise,  that  the  bank  was  claiming  an  interest  in  the 
certificates  or  in-^the  interest  in  the  partnership,  which 
they  represented.  To  meet  the  abjections  of  the  exam- 
iner, Alexander  procured  three  of  his  friends  to  execute 
their  promissory  notes  to  the  bank  for  the  amount  of  his 
indebtedness,  and  the  certificates  were  then  placed  with 
the  notes  as  collateral  to  secure  their  payment.  It  is  sug- 
gested, that  these  notes  were  without  consideration,  and, 
therefore,  unenforcible,  and,  for  that  reason,  the  lien  if 
any,  upon  the  certificates,  is  not  enfordble;  but  if  the 
notes  were  unenforcible,  Alexander's  debt  to  the  bank 
was  not  paid,  nor  would  the  effect  of  that  transaction  be 
such  as  to  deprive  the  bank  of  the  right  to  collect  the 
debt  of  Alexander,  and  to  enforce  its  rights  to  the  cer- 
tificates. If  the  notes  were  enforcible,  then  the  lien  of 
the  bank  upon  the  certificate  to  secure  the  debt  is  valid  as 
will  be,  hereafter,  shown.  It  does  not  appear,  that  the 
debt  of  Alexander  was  credited  by  these  notes,  nor  any 
arrangement  made,- which  would  have  the  effect  of  dis- 
charging Alexander's  liability  to  the  bank,  and  the  notes 
really  appear  to  have  been  intended  as  additional  securi- 
ties for  Alexander's  debt.  The  suggestion,  that  the  cer- 
tificates, represented,  only,  the  holdings  ojf  stock,  in  a 
defunct  corporation,  and,  therefore,  worthless,  is  not  im- 
pressive, when  all  the  partners  testify,  that  it  was  agreed 
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between  thein,  that  the  certificates  -should  be  held  by  the 
parties  to  represent  their  respective   interests    in    the 
partnership,  and  as  evidence  of  the  same,  and  others  of 
the  partners  had  used  their  certificates  as  securities  for 
loans.    It   does   not   appear   whether   the    certificates, 
pledged  by  Alexander,  were  ones,  which  formerly  rep- 
resented    stock    in     the      defunct  .   corporation,      or 
whether   they   w^ere    certificates,    which    had   been    is- 
sued   to    him    by    the    partnership,    since    his    inter- 
est, therein,  upon  its  creation  w^as    60/215    and    had 
changed  at  the  time  the  certificates    were   pledged   to 
the  bank  to  7/20.    The  evidence  does  not  prove  an  abso- 
lute sale  by  Alexander,  of  his  interest  in  the  partnership^- 
for  while  he  testified,  that  he  sold  his  interest  to  the  bank, 
he  qualified  the  statement  with  the  further  condition,  that 
he  had  a  right  to  redeem  the  certificates  by  the  payment 
of  his  debt,  and  hence,  the  transaction  was  only  a  pledge 
of  his  interest  in  the  partnership,  as  a  security  for  the 
payment  of  the  debt.    This  conclusion  disposes  of  the 
first  three  objections  to  the  validity  of  the  bank's  claim, 
without  further  consideration  of  them,  as  it  is  not  unlaw- 
ful for  a  bank  to  accept  a  lien  upon  an  interest  in  a 
partnership  to  secure  a  debt  owing  to  it,  nor  was  such  act 
contrary  to  the  stipulations  of  the  partnership  contract. 
The  essential  question,  however,  remains,  and  that  is, 
as  a  matter  of  law  and  fact,  did  Alexander  assign  to  the 
bank,  his  intere&t  in  the  partnership  to  secure  the  pay- 
ment of  his  obligation?  If  he  had  executed  a  written  as- 
signment of  his  interest  and  delivered  it  to  the  bank 
along  with  the  certificates,  it  is  not  apparent  upon  what 
ground,  it  could  be  contended,  that  he  had  not  made  the 
assignment,  but,  he  did  not  execute  any  writing,  and  the 
question  for  determination  is,  did  the  facts  of  the  trans-  * 
action  constitute  a  parol  equitable  assignment!  The  con- 
sideration was  more  than  ample.    The  certificate  or  cer- 
tificates represented  the  property  and  interest,  which  he 
had  in  the  partnership,  and  they  were  delivered,  by  him, 
into  the  control  and  custody  of  the  bank.    His  interest  in 
the  partnership  was  incapable  of  manual  delivery,  and 
hence,  the  delivery  of  the  symbol  constituted  a  symbolical 
delivery  of  his  interest,  and  if  the  only  evidence  upon  the 
subject  is  to  be  believed,  that  was  done  with  the  intention 
to  make  a  present  appropriation  of  all  the  interest,  which 
he  had  in  the  partnership  to  the  bank  to  secure  the  pay-  ^ 
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ment  of  his  indebtedness  to  it,  and  his  control  over  the 
certificates  was  relinquished,  as  they  remained,  there- 
after, in  the  custody  and  control  of  the  bank.  Such  a 
paper  is  not  negotiable  by  delivery,  only,  but,  there  are 
no  requirements,  that  the  transfer  of  such  an  instrument 
shall  be  in  writing.  Hence,  an  assignment  of  the  inter- 
ests of  Alexander  in  the  partnership,  effected  by  the  de- 
livery of  the  certificates,  and  his  relinquishment  of  con- 
trol ovet  same  with  the  intenl:ion  upon  his  part  to  vest 
the  bank  with  a  present  interest  in  the  property,  rep- 
resented by  the  certificates,  although  not  to  be  enjoyed 
until  a  future  time,  may  be  made  by  parol  and  amounts 
to  an  equitable  assignment  of  the  interest  for  the  pur- 
pose for  which  it  was  assigned,  when  it  was  accompanied 
by  any  act  or  declaration,  which  made  it  an  appropria- 
tion of  the  interest.  This  conclusion,  we  think, -is  sup- 
ported by  the  following  authorities.;  5  C.  J.  902,  906,  909, 
910,  911;  Pomeroy,  vol.  3,  291;  Bispham,  sec.  167,  Newby 
V.  Hill,  2  Met.  530;  Bank  v.  Huth,  *  B.  M.  423;  Beard  v. 
Sharp,  23  K.  L.  R.  1582;  Little  v.  Berry,  113  S.  W.  902; 
Genther  v.  Gray,  17  K.  L.  R.  763;  Gray  v.  Briscoe,  6  Bush 
690;  Sutler  v.  Gros&e,  26  K.  K  R.  585;  Com  v.  Sims,  3 
Met.  399;  Brown  v.  Lapp,  28  K.  L.  R.  410;  Thompson  v. 
Stiltz,  29  K.  L.  R.  1075 ;  Lexington  Brewing  Co.  v.  Hamon, 
155  Ky.  711;  Philadelphia  Veneer,  etc.  v.  Gairison,  160 
Ky.  329;  Frankfort  Bank  v.  Hunter,  3  A.  K.  M.  292.  A 
general  rule  of  equity  is,  that  it  looks  not  to  the  manner 
nor  to  the  form,  but  to  the  substance  of  a  transaction, 
and  the  end  to  be  attained.  First  State  Bank  v.  Morton, 
146  Ky.  267;  Thompson  v.  Thompson,  2  B.  M.  174.  The 
oonclusion  reached  as  above  stated,  is  fortified  by  the  ' 
fact,  that,  if  Alexander,  never  having  made  a  general  as- 
signment for  the  benefit  of  his  creditors,  should  claim  the 
certificate  or  certificates  pledged  with  the  bank,  it  is  ap- 
parent, that  he  would  be  denied  such  claim  without  first 
having  satisfied  his  indebtedness  to  the  bank.  The  as- 
signee for  the  benefit  of  the  creditors  having  and  receiv- 
ing only  such  rights  as  Alexander  had,  and  not  being  a 
purchaser  for  value,  his  claim  is  necessarily  inferior  to 
that  of  a  lien  creditor,  whose  lien  can  not  be  prejudiced 
by  the  general  assignment  for  the  benefit  of  creditors. 
Bridgeford  Trustee  v.  Barbour,  etc.,  80  Ky.  529;  Na- 
tional Bank,  etc.  v.  Louisville  Banking  Company,  98  Ky. 
371;  Story,  sec.  1078.   Hence,  it  is  concluded,  that  the 
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bank  has  a  lien  upon  the  interest  of  Alexander  in  the 
partnership,  superior  to  all  other  claims,  except  Bacon, 
Stephens  and  Fuhrman,  who,  as  members  of  the  partner- 
ship, suffered  a  loss  in  accordance  with  their  interest  in 
it,  by  the  partnership  discharging  the  accommodation 
notes  executed  by  Power  for  Alexander. 

(b)  The  evidence  discloses  the  fact,  that  H.  A. 
Power  was  the  managing  member  of  the  Power  Grocery 
Company,  which  was  a  commercial  or  trading  partner- 
ship, and  he  had  customarily  signed  the  name  of  the  part- 
nership to  checks  and  promissory  notes,  negotiable  and 
otherwise,  in  the  transaction  of  the  firm's  business,  and 
for  its  purposes.  The  three  notes,  amounting  to 
$20,300.00,  to  which  he  had  subscribed  the  name  of  the 
partnership  and  delivered  to  Alexander,  and  of  which 
the  latter  received  all  the  benefits,  were  negotiable  notes, 
and  were  executed  and  delivered  to  Alexander  solely 
for  his  acconmiodation.  The  execution  had  no  connection 
with  any  bufiiness  of  the  partnership,  and  were  not  used 
by  Alexander  for  any  partnership  business,  or  purpose, 
but  m  his  individual  affairs.  The  accommodation  char- 
acter of  the  notes,  did  not  appear  upon  their  faces,  and 
before  they  became  due,  they  became  the  property  of 
holders  in  due  course,  and  for  value  and  without  notice 
of  their  accommodation  character.  The  members  of  the 
partnership,  other  than  Alexander  and  Power,  had  no 
knowledge  of  the  notes,  until  long  after  they  were 
negotiated,  and  had  never  specially  nor  otherwise,  au- 
thorized Power  to  execute,  for  the  partnership,  accom- 
modation papers  for  any  one,  and  did  not  ratify  the  act 
of  Power,  after  they  received  knowledge  of  the  execution 
and  existence  of  the  notes.  When  the  notes  became  due, 
Power  paid  them  out  of  the  partnership  funds,  without 
the  knowledge  or  consent  of  his  co-partners.  As  a  gen- 
eral principle,  partners  are  agents  for  eAch  other,  and 
each  is  bound  by  the  act  of  the  other,  when  the  act  is 
within  the  scope  of  the  partnership  purposes  and  busi- 
ness, but  the  execution  of  notes  for  the  accommodation 
of  another,  or  the  acceptance  and  indorsement  ot  the- 
accommodation  paper  of  another,  is  not  within  the  im- 
plied powers  of  a  partner,  and  a  partner  is  not  author- 
ized, in  the  absence  of  a  contract,  or  of  special  authority, 
to  execute  such  paper  for  the  partnership ;  Chenowith  v. 
Chamberlin,  6  B.  M.  60 ;  Steubin  Co.  Bfink  v.  Alberger, 
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101  N.  Y.  212;  Baldwin's  Bank  v.  Morris,  17  N,  Y.  Suppl. 
286;  Dundas  v.  Gallegher,  4  Pa.  St.  205;  Flemming  v. 
Prescott,  3  Eich.  (S.  C.)  307.  However,  if  the  partner- 
ship is  one  engaged  in  trade,  and  the  paper,  executed  for 
accommodation,  is  negotiable  and  executed  by  the  man- 
aging member,  and  the  accommodation  character  of  the 
signature  does  not  appear  upon  the  face  of  the  paper,  the 
partnership  will  be  bound  upon  it  when  it  is  negotiated 
and  in  the  hands  of  a  bona  fide  holder  without  notice  of 
its  infirmity  by  reason  of  its  unauthorized  execution. 
Eeed  v.  Bacon,  175  Mass.  407;  Catskill  Bank  v.  Stall,  15 
Wend.  (N.  Y.)  364;  Hawes  v.  Denton,  1  Bailey  (S.  0.) 
146;  30  Cyc.  517.  Hence,  before  Alexander  made  his  aa- 
signment  for  the  benefit  of  his  creditors,  generally,  the 
notes  had  become  a  partnership  liability,  by  operation  of 
law,  and,  though  without  the  consent  of  the  innocent  co- 
partners, the  partnership  had  become  bound  for  their 
payment,  and  the- fact,  that  Power,  when  they  became 
due,  paid  them  out  of  the  partnership  assets,  though 
without  the  knowledge  or  consent  of  his  co-partners,  was 
not  a  waiver  of  any  right  by  the  partners,  as  one  does 
not  have  to  wait  to  be  sued  upon  an  obligation  for  which 
he  is  legally  bound.  It  thus  became  a  partnership  affair 
so  far  as  concerns  the  rights  of  Bacon,  Fuhrman  and 
Stephenson,  and,  being  a  partnership  liability,  they  had 
the  right  to  demand  that  it  be  paid  out  of  the  partner- 
ship assets,  and  the  holders  of  the  notes,  through  the 
equity  of  the  partners,  could  demand  the  same.  The  gen- 
eral principle  is,  that  a  member  of  a  partnership,  has  an 
equity,  which  he  is  entitled  to  enforce,  and  which  a  firm 
creditor  may  enforce  by  a  kind  of  subrogation  to  the 
equity  of  the  partner  and  which  entitles  him  to  require 
the  partnership  liabilities  to  be  paid  out  of  the  firm  assets, 
unless  the  partner  waives  the  right,  before  the  interest 
of  a  partner  in  the  firm,  can  be  applied  to  the  payment  of 
his  individual  creditors.  Anderson  v.  Morris,  10  K.  L. 
E.  544;  Level  v.  Farris,  24  Mo.  App.  445;  Gold-smith  v. 
Eichold,  94  Ala.  116;  Williams  V.  Gage,  49  Miss.  777; 
Sigler  V.  Knox  County  Bank,  8  Ohio  St.  511;  Allen  v. 
Grissom,  90  N.  C.  90;  Eainey  v.  Nance,  54  111.  29;  Claflin 
V.  Behr,  89  Ala.  503;  Chase  v.  Steel,  9  Cal.  64.  The  prin- 
ciple is,  also,  as  well  established,  that  upon  a  settlement 
of  the  accounts  of  a  partnership,  a  creditor  partner 
has  a  lien  upon  the  share  of  his  debtor  co-partner  for 
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any  claim  or  balance  to  which  he  is  entitled,  which  is  in- 
cident to,  and  grew  out  of  the  partnership  business,  but, 
this  lien  does  not  exist  for  a  claim,  which  grew  out  of  a 
transaction,  outside  the  partnership  scope  and  business. 
30  Cyc.  701;  Hodges  v.  Holeman,  1  Dana  50;  Connell  v. 
Sandidge,  8  Dana  273;  Cooper  v.  Webster,  4  R.  734; 
Pearson  v.  Keedy,  6  B.  M.  128;  Black  v.  Bush,  7  B.  M. 
210;  Talbot  v.  Pierce,  14  B.  M.  195;  Anderson  v.  Morris, 
supra;  Simerall  v.  O'Bannon,  7  B.  M.  608.  In  the  instant 
case,  the  notes  having  already  been  paid  out  of  the 
partnership  assets,  the  only  question  for  consideration 
is  the  right  of  the  partners,  who  did  not  consent  thereto, 
to  a  lien  upon  the  interest  of  Alexander  to  secure  their 
reimbursement.  Bacon,  Fuhrman  and  Stephenson  have 
a  lien  upon  the  shares  in  the  partnership  of  both  Alex- 
ander and  Power  to  pay  them  for  the  loss,  suffered,  by 
each  of  them,  on  account  of  the  payment  of  the  notes  by 
the  partnership,  as  Alexander  and  Power  were,  jointly, 
the  cause  of  the  loss.  The  liens  of  Bacon,  Fuhrman  and 
Stephenson  upon  the  shares  of  Alexander  and  Power  are 
of  equal  dignity,  as  to  each  share,  and  superior  to  the 
lien  of  the  bank  upon  Alexander's  share,  since  the  bank, 
when  the  lien  in  its  favor  was  created,  had  knowledge 
that  the  interest  upon  which  its  lien  was  created,  was  the 
interest  of  Alexander,  in  the  partnership,  after  a  settle- 
ment of  the  partnership  accounts,  and  such  a  lien  in  favor 
of  a  third  party,  is  inferior,  to  the  equity  of  the  partner, 
which  entitles  him  to  require  the  partnership  debts  to 
be  paid  out  of  the  partnership  funds,  and  the  lien,  which 
he  has  upon  the  share  of  a  co-partner,  for  any  balance 
which  may  be  due  bim  upon  settlement.  Black  v.  Bush, 
7  B.  M.  210;  Devine  v.  Mitchum,  4  B.  M.  488;  Bank  of 
Ky.  V.  Hemdon,  1  Bush  359 ;  Hodge  v.  Holeman,  1  Dana 
50;  Wintersmith  v.  Pointer,  2  Met.  457;  Robinson  v. 
Winn,  4  R.  54;  West  v.  Armstrong,  4  R.  998.  When  a 
party  assigns  or  creates  a  lien  upon  his  interest,  the 
creditor  takes  the  aasignment  or  lien,  subject  to  an  ac- 
counting between  the  partners  of  all  claims  and  demands, 
within  the  business  and  scope  of  the  partnership.  It  will 
be  inequitable  to  hold,  that  Bacon,  Fuhrman  and  Stephen- 
son, who  were  in  nowise,  at  fault,  and  when  by  law  the 
liability  became  a  partnership  transaction  as  to  them, 
should  be  denied  the  common  equities  to  which  a  partner 
is  entitled,  because  the  transaction,   which   made   it   a 
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partnership  liability,  as  between  Alexander  and  Power, 
was  outside  the  scope  of  the  partnership,  and  an  indi- 
vidual transaction  as  between  them,  and  which  as  between 
them  alone,  would  not  involve  the  partnership  accounts. 
True,  Power  did  not  receive  any  of  the  proceeds  of  the 
notes,  but,  by  his  unauthorized  act,  he  enabled  Alexander, 
without  the  consent  of  the  partnership,  to  -secure  the 
funds  for  his  individual  use,  and  while  the  estate  of  Alex- 
ander will  be  indebted  to  Power  for  any  sum,  he  has  or 
may  be  required  to  pay  for  him.  Power  has  no  lien  upon 
the  share  of  Alexander  for  his  loss,  because  of  the 
partnership  paying  the  notes,  and  no  lien  upon  it  because 
of  any  "S-ums,  which  he  may.be  required  to  pay  to  co- 
partners, because  of  the  transaction,  except  subject  to 
the  lien  of  the  bank,  as  he  had  knowledge  and  consented 
to  the  transaction  and  as  between  him  and  Alexander  it 
was  not  a  transaction  within  the  scope  of  the  partnership. 
The  partners,  Bacon,  Fuhrman  and  Stephenson  having 
a  lien  upon  the  shares  of  Alexander  and  Power,  while  the 
bank  has  a  lien  upon  the  share  of  Alexander,  alone,^  the 
parties,  named,  should  be  required  to  exhaust  their  rem- 
edies against  Power  before  subjecting  the  interest  of 
Alexander  upon  a  well  known  rule  in  equity,  that,  even, 
as  between  two  innocent  persons,  the  one  must  suffer, 
who,  by  his  acts  or  laches,  has  made  a  los«  possible. 
Straeffer  v.  Rodman,  146  Ky.  1;  Hall  v.  Pratt,  142  Ky. 
561. 

(c)  Much  argument  is  indulged  in,  in  briefs  of  coun- 
sel relative  to  whether  the  partnership  has  been  dis- 
solved by  Alexander,  in  assigning  his  estate  for  the  bene- 
fit of  creditors.  It  may  be  said,  that  a&  a  general  rule, 
the  death,  bankruptcy  or  general  assignment  of  a  partner, 
will  work  a  dissolution  of  a  partnership.  Fitch  v.  Pryse, 
4  E.  904;  Eustes  v.  Belles,  146  Mass.  413;  Marquant  v. 
N.  Y.  Mfg.  Co.,  17  Johns  525;  Blackwell  v.  Claywell,  75 
N.  C.  213;  McNutt  v.  King,  59  Ala.  597;  Thompson  v. 
Noble,  108  Mich.  19;  Conrad  v.  Buck,  21  W.  Va.  396; 
Saloy  V.  Albrecht,  17  La.  Ann.  75;  Arnold  v.  Brown,  24 
Pick.  899.  An  assignment  of  an  intere&t  in  a  partnership 
for  the  security  of  a  debt,  does  not  work  a  dissolution  of 
a  partnership  where  the  transaction  contemplates  a  con- 
tinuance of  the  partner's  interest  and  authority  in  the 
partnership.  Dupon  v.  McLaren^  61  Mo.  502 ;  Monroe  v. 
Hamilton,  60  Ala.  226;  Mechanics  Bank  v.  Goodwin,  5  N. 
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Y.  Eq.  334;  Brown  v.  Beacher,  120  Pa.  St.  590;  State  v. 
Quick,  10  la.  457;  Inglis  v.  Floyd,  33  Mo.  App.  565;  20 
E.  C.  L.  955.  Under  these  authorities,  it  is  apparent,  that 
the  a-sfiignment  by  Alexander  to  the  bank,  did  not  work  a 
dissolution  of  the  partnership.  Although  we  are  not, 
here,  concerned  with  the  effect  upon  the  partnership  of 
the  death  of  a  partner,  an  analogy  may  be  drawn  from  the 
principles,  which  apply  in  such  an  event.  Notwithstand- 
ing, the  general  rule,  that  the  death  of  a  partner  works  a 
dissolution  of  the  partnership,  there  are  many  author- 
ities, which  hold,  that  it  is  otherwise,  when  the  deceased 
partner  by  will,  or  the  articles  of  partnership  provide, 
for  a  continuance  of  the  partnership  after  the  death. 
Insley  v.  Shive,  45  St.  Eep.  30^;  Blaker  v.  Morse,  60  Kan. 
24;  Exchange  Bank  v.  Tracey,  77  Mo.  594;  Pamell  v. 
Thompson,  33  L.  E.  A.  (N.  S.)  668;  Vincent  v.  Martin, 
79  Ala.  540;  Schofield  v.  Eichelberger,  7  Pet.  594;  Band 
V.  Wright,  141  Ind.  226;  Power  v.  Hopson,  13  La.  Ann. 
626;  Edwards  v.  Thomas,  66  Mo.  468;  30  Cyc.  626,  653; 
Wilcox  V.  Derickson,  168  Pa.  St.  331.  While  it  is  readily 
discernible,  how  it  would  be  feasible,  in  the  event  of  the 
death  of  a  partner,  for  a  personal  representative  or  a 
devisee,  or  one  to  whom  the  interest  might  be  sold,  to 
take  the  interest  and  place  of  the  deceased  partner,  under 
the  same  obligations,  and  the  partnership  be  continued, 
but,  where  a  partner  becomes  a  bankrupt,  or  assigns, 
generally,  for  the  benefit  of  creditors,  and  the  rights  of 
creditors  intervene,  and  the  interest  of  the  assigning 
partner  must  be  ascertained  and  sold  and  the  proceeds 
distributed  among  the  creditors,  it  is  not  ajpparent  how 
a  contract  for  the  continuance  of  the  partnership,  in  such 
an  event,  could  be  made  effective,  except  to  the  extent, 
that  the  articles  of  partnership  might  control  the  manner 
of  the  sale,  the  fixing  of  a  price,  and  extending  a  right  to 
the  persisting  partners,  to  become  the  purchasers.  Where 
such  a  partnership  exists,  it  is  evident,  that  an  assign- 
ment of  a  partner  works  a  dissolution  of  the  partnership, 
in  spite  of  the  contract,  at  least,  to  the  extent  of  making 
necessary  a  settlement  of  the  partnership  affairs,  to  that 
date,  and  an  adjustment  of  the  claims  and  obligations  be- 
tween the  assigned  partner  and  his  co-partners,  and  such 
claims  of  the  co-partners  as  grow  out  of  the  settlement 
touching  the  share  of  the  assigned  partner.  Ellis  v. 
Johnson,  14  R.  991.   It  is  more  in  the  nature  of  a  contract 
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to  form  a  new  partnership  entered  into  by  the  former 
partners.  In  the  instant  case,  the  partnership  contract 
provides  for  its  continuance  in  the  event  of  the  death 
of  a  partner,  or  the  desire  of  one  to  dispose  of  his  in- 
terest, and  the  manner  of  ascertaining  the  value  of  the 
interest,  and  the  right  of  the  persisting  partners  to  pur- 
chase at  the  price  fixed,  and  if  the  partners  decline  to 
purchase,  a  sale  to  some  one,  who  will  become  a  member 
of  the  partnership  under  the  terms  of  the  contract.  The 
case  of  the  share  of  a  partner,  who  makes  a  general  as- 
signment is  not  specifically  provided  for,  but,  the  terms 
of  the  contract  are  sufficiently  broad  to  include  such  an 
event,  and  from  its  terms,  we  are  of  the  opinion,  that  it 
was  so  intended.  Hence,  in  fixing  the  price  of  Alex- 
ander's interest,  it  should  be  done,  in  accofdance  with 
the  terms  of  the  contract,  and  if  the  other  partners  decline 
to  exercise  the  option  to  purchase,  and  within  a  reason- 
able time,  a  purchaser  is  not  secured,  at  the  price  fixed, 
who  will  become  a  member  of  the  partnership,  a  settle- 
ment of  the  partnership  will  necessarily  have  to  b6  ef- 
ected,  in  the  ordinary  way. 

The  judgment  is  therefore  reversed  upon  both  ap- 
peals, and  the  cause  remanded  for  proper  proceedings 
not  inconsistent  with  this  opinion. 


Armstrong,  et  al.  v.  McFarland,  Administrator. 

(Decided  February  24,  1920.) 

Appeal  from  Carter  Circuit  Court. 

1.  Executors  and  AdministratorE^— «Senrlces — Ck)mmlsslonak. — ^Under 
section  3883  Kentucky  Statutes  an  administrator  may  have  an  al- 
lowance not  to  exceed  fiye  per  cent  of  the  total  amount  receiyed 
and  disbursed,  but  if  he  has  performed  no  special  or  extra  serriee 
the  allowance  may  be  less  than  fiye  per  cent,  proyided  it  is  a 
reasonable  compensation  for  the  seryices  actually  performed. 

2.  Executors  and  Administrators — Compromise — Consent  Judgment. 
— ^Where  a  compromise  is  made  by  an  administrator,  or  with  his 
knowledge  and  consent,  and  the  agreed  judgment  fixes  the  amount 
to  be  paid,  and  same  is  duly  entered  without  objection  from  the 
administrator,  he  will  not  be  heard  to  complain  that  he  did  not 
consent  to  the  Judgment,  after  a  lapse  of  two  years. 

3.  Executors  and  Administrators — Compromise— 'Laches — ^Bar. — 
Where  a  compromise  is  effected  with  the  knowledge  and  consent 
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of  the  administrator,  and  the  amount  recovered  is  recelyed  and 
disbursed  without  objection  from  him,  a  delay  of  two  years  ou 
his  part  is  such  laches  as  will  bar  his  claim  for  additional  com- 
pensation. 

HAMILTON  &  POLSGROVE  for  appellants. 

WAUGH  &  VINSON  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Sampson — ^Reversing. 

A  judgment  for  $10,000.00  was  recovered  by  Wing- 
field  Scott  as  administrator  of  the  estate  of  Newton  Mo- 
Farland  for  the  wrongful  death  of  his.  intestate.  An  ap- 
peal was  prosecuted  to  this  court  ajid  finally  affirmed 
with  damages.  After  much  delay  and  the  institution  and 
prosecution  of  an  equitable  action  to  enforce  the  collec- 
tion of  the  judgment,  it  was  found  that  the  amount  due 
was  something  more  than  $16,240.00,  but  a  settlement 
was  made  for  that  sum.  The  widow  of  McFarland  was 
the  sole  beneficiary  and  she  had  assigned  her  interest  in 
the  judgment  to  a  representative  of  the  original  defend- 
ant company.  The  attorneys  prosecuting  the  action  for 
damages  were  to  have  a  fee  equal  to  one-half  of  the 
amount  recovered,  so  that  the  amount  due  the  beneficiary- 
was  $8,120.00,  and  a  like  amount  due  the  attorneys  for 
the  plaintiff.  The  plaintiffs  were  making  claim  to  addi- 
tional sums,  but  the  lawyers  representing  both  sides  met 
at  Ashland  and  effected  a  compromise  for  the  settlement 
of  the  litigation  for  $16,240.00.  The  administrator, 
Wingfield  Scott,  was  not  present  at  Ashland  at  the  time 
the  compromise  was  made  but  the  attorneys  representing 
the  estate  called  on  Mr.  Scott  before  leaving  Grayson,  the 
county  seat  of  Carter  county,  and  informed  him  that  a 
meeting  was  to  be  had  at  Ashland  for  the  purpose  of  ef- 
fecting a  settlement,  and  one  of  them  suggested  to  Mr. 
Scott  that  he  go  along,  but  he  did  not  desire  ta  go  though 
expressing  a  willingness  to  go  if  it  were  absolutely  nec- 
essary; but  on  being  informed  that  it  was  not  necessary 
for  him  to  be  present  and  that  the  attorneys  would  repre- 
sent him  in  the  meeting  to  effect  the  compromise,  he  de- 
cided not  to  attend  the  meeting  and  did  not  do  so.  The 
attorneys  went  to  Ashland  and  met  the  lawyers  repre- 
senting the  defendant  company  and  entered  into  an 
agreed  judgment  to  which  was  signed  the  name  of  the 
administrator,  Wingfield  Scott,  and    the     several    at- 
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torneys.  By  thfe  agreement  $8,120.00  was  paid  to  Arm- 
strong, one  of  the  attorneys,  to  be  carried  to  the  admin- 
istrator at  Graysoi).  and  held  until  certain  differences 
among  the  lawyers  were  settled.  The  money  was  de- 
posited in  a  bank  of  which  Wingfield  Scott  was  presi- 
dent, and  after  some  litigation  between  the  lawyers,  the 
same  was  distributecj.  The  administrator  was  paid 
$256.00,  and  a  former  administrator  who  had  removed 
from  the  state  was  paid  $150.00,  making  $406.00,  which 
was  five  per  cent  of  the  amount  paid  by  the  company  to 
the  attorneys  for  the  estate.  Some  two  years  after  the 
money  was  recovered  and  several  months  after  it  had 
been  distributed  the  adminisitrator  asserted  a  claim  to 
five  per  cent  of  the  whole  amount  adjudged  to  the  es.tate, 
$16,240.00,  which  would  amount  to  $812.00  in  commis- 
sions, and  this  action  was  commenced  by  the  adminis- 
trator to  recover  said  sum  of  the  corporation  which  was 
the  original  defendant,  and  the  several  lawyers  who  had 
lepresented  the  plaintiffs.  A  trial  resulted  in  a  judg- 
ment in  favor  of  the  administrator  for  the  sum  of  $812.00 
against  the  attorneysi  only,  subject  to  a  credit  of  $256.00, 
the  sum  paid,  and  the  defendants  appeal. 

From  the  evidence  we  learn  that  the  administrator 
did  nothing  practically  except  qualify  and  permit  the  use 
of  his  name  in  the  prosecution  of  the  actions.  He  was 
not  present  at  any  of  the  trials,  nor  did  he  give  any  as- 
sistance whatever  in  the  prosecution  of  the  claim  and  the 
collection  of  the  money  except  as  set  out  above.  True, 
the  litigation  dragged  along  for  eight  or  ten  years,  but 
the  administrator  gave  it  practically  no  attention,  nor 
did  he  even  attend  to  the  distribution  of  the  funds  col- 
lected, but  left  that  to  Mr.  Armstrong. 

Under  section  3883  Kentucky  Statutes,  an  adminis- 
trator may  have  an  allowance  not  to  exceed  five  per  cent 
on  all  the  amounts  received  and  disbursed,  where  he  does 
not  perform  any  extra  service.  Five  per  cent  is  th^ 
maximum  and  he  may  be  allowed  a  smaller  per  cent  if  his 
services  were  slight.  From  the  evidence  in  this  case  we 
are  persuaded  that  the  administrator  was  not  entitled 
to  the  full  five  per  cent.  ^The  amount  paid  him,  $256.00, 
was  ample  to  fully  recompense  him  for  all  services  per- 
formed. This  sum  was  the  administrator's  pro  rata  of 
five  per  cent  commission  on  the  sum  actually  received, 
$8,120.00. 
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Aside  from  this,  the  evidence  conduces  to  prove  and  it 
is  practically  admitted  by  the  administrator  that  he  knew 
of  the  meeting  of  the  attorneys  at  Ashland  for  the  pur- 
pose of  compromising  the  claim  of  the  estate  against  the 
defendant  corporation  and  he  authorized  his  attorneys  to 
act  for  him  as  administrator  in  effecting  the  compromise, 
and  when  the  attorneys  came  back  and  reported  to  him 
the  nature  of  the  cqmpromise  made,  the  administrator 
did  not  object  but  allowed  the  money  to  be  deposited  in 
the  bank  and  fully  distributed  before  he  made  complaint. 
Under  these  facts,  we  are  of  opinion  that  the  compromise 
made  was  with  the  consent  of  the  administrator,  his  name 
being  signed  to  the  agreed  judgment,  which  was  entered 
of  record  in  the  Carter  circuit  court,  and  he  was.  bound 
thereby,  especially  with  respect  to  the  commissions  due 
him  as  administrator ;  and  we  are  further  of  opinion  that 
he  was  guilty  of  such  laches  with  respect  to  the  distribu- 
tion of  the  funds  as  would  bar  his  recovery,  if  he  were 
not  otherwise  concluded. 

Where  a  client  allows  a  compromise  to  be  made  with 
his  knowledge,  without  complaint,  and  acquiesces  in  it 
for  a  long  time,  there  is  no  escape  from  its  binding  force. 
If  the  administrator  had  objected  to  the  settlement  or 
had  instituted  his  action  to  recover  his  commissions  be- 
fore the  money  wa^  distributed  hia  cause  would  have 
come  in  better  grace.  Longhridge  v.  Burkhart,  147  Ky. 
457. 

Entertaining  these  views,  the  judgment  must  be  re- 
versed with  instructions  to  dismiss  the  petition. 
Judgment  reversed. 


Gregory  v.  Commonwealth. 

(Decided  February  24,  1920.) 

Appeal  from  McCreary  Circuit  Court. 

Indictment  and  Information — ^Description— Sufficiency. — ^The  omla- 
Blon  of  the  word,  "willful"  in  the  description  of  an  offense,  under 
section  1166,  Kentucky  Statutes,  in  the  accusative  portion  of  the 
indictment,  and  where  the  crime  charged.  Is  "malicious  shooting 
and  wounding  another,  with  the  intent  to  kill  him,"  and  the 
descriptive  portion  of  the  indictment  alleges,  that  it  was  "will- 
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fully  and  maliciously"  done,  does  not  render  the  indictment  in- 
Builicient. 

2.  Indictment  and  Information — Sufficiency. — ^Under  section  1166, 
Kentucky  Statutes,  in  an  indictment  for  the  orime  of  willfully 
and  maliciously  shooting  at  and  wounding  another  person,  with 
the  intent  to  kill  such  other,  it  is  not  necessary  for  the  indict- 
ment to  allege  that  the  shooting  was  "feloniously"  done. 

3.  Criminal  Law — Continuance — ^Affidavits. — Where  a  motion  for  a 
continuance  is  based  upon  the  absence  of  witnesses,  in  a  criminal 
prosecution,  and  the  attorney  for  the  Commonwealth,  agrees,  that 
the  affidavit  may  be-  read  as  the  deposition  of  the  absent  wit- 
nesses, and  the  accused  fails  to  offer  to  read  the  affidavit  in 
presenting  his  evidence  to  the  Jury,  it  Is  considered,  that  he  has 
waived  the  introduction  of  the  evidence  of  such  witnessob.  ' 

4.  Criminal  Law—Examination  of  Witnesses — ^Appeal  and  Error. — 
Where  a  witness  is  asked  a  question,  and  an  objection  is  sus- 
tained to  the  offered  evidence,  but,  no  avowal  is  made  as  to  what 
answer  the  witness,  if  permitted,  would  give,  it  is  not  a  re- 
versible error,  as  this  court  can  not  conjecture  what  the  answer 
would  be. 

6.  Criminal  Law--Trial— Admonition, — It  is  not  an  error  for  the 
court  to  fail  to  admonish  a  jury  as  to  the  purpose  for  which  evi- 
dence may  be  considered,  which  is  introduced  to  impeach  a 
witness  by  contradiction,  when  the  complaining  party  fails  to  ofb- 
ject  to  the  evidence,  or  to  move  the  court  to  admonish  the  jury, 
in  regard  to  it. 

6.  Criminal  Law — Instructions. — An  instruction,  which  requires  the 
jury  to  believe  more  than  is  necessary  to  justify  a  conviction,  is 
not  prejudicial  to  the  accused. 

JOHN  W.  SAMPSON  and  EIENKY  C.  GILLIS  for  appellant. 

CHARLES  I.  DAWSON,  Attorney  General,  THOMAS  B.  MC- 
GREGOR, Assistant  Attorney  General,  and  J.  B.  SNYDER,  Common- 
wealth's Attorney,  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 

General  Gregory  and  David  Sumner  were  rivals  for 
the  hand  of  a  young  lady  in  their  .community,  and  an 
estrangement  grew  up  between  them  on  that  account, 
although  there  had  been  no  personal  controversy  be- 
tween them.  Meeting  at  the  house  where  the  yOung  lady 
resided,  they  engaged  in  a  pistol  duel,  which  resulted  in 
the  wounding  of  Sumner  three  times.  Gregory  was  in- 
dicted for  the  crime  denounced  in  section  1166,  Kentucky 
Statutes,  for  the  willful  and  malicious  shooting  at,  and 
wounding  another  with  the  intent  to  kill  such  other,  but 
not  resulting  in  the  death  of  the  wounded  individual. 
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Upon  a  trial  he  was  found  guilty,  and  his  punishment 
fixed  at  confinement  in  the  state  reformatory  for  five 
years.  From  the  judgment,  he  has  appealed,  and  asserts 
as  grounds  for  a  reversal,  of  the  judgment,  the  follow- 
ing: 

(1)  The  indictment  was  insufficient. 

(2)  The  court  erred  in  overruling  his  motion  for  a 
continuance. 

(3) '  Newly  discovered  evidence. 

(4)  The  court  erred  to  his  prejudice  in  the  admis- 
sion and  rejection  of  testimony. 

(5)  The  court  misinstructed  the  jury  as  to  the  law 
of  the  case. 

(1)  The  complaint  of  the  insufficiency  of  the  indict- 
ment, is  unavailing.  The  defendant  did  not  demur  to 
the  indictment- nor  make  any  reference  to  it  in  his 
grounds  for  a  new  trial,  and  in  no  way  called  the  atten- 
tion of  the  trial  court  to  the  alleged  defect.  The  ground 
upon  which  it  is  contended,  that  the  indictment  is  de- 
fective, is,  that  in  the  accusative  part  of  it,  wherein  the 
crime  of  which  it  accuses  the  defendant,  is  named,  the 
word,  **wilfuP'  is  omitted,  and  the  crime  charged,  is  de- 
nominated '*  malicious  shooting  and  wounding  another, 
with  a  pistol,  with  the  intent  to  kill  him."  In  the  descrip. 
tive  portion  of  the  indictment,  however,  it  is  charged^ 
that  the  accused  did  '*  unlawfully,  willfully  and  ma- 
liciously shoot  at  and  wound  Dave  Sumner,"  with  a 
pistol  loaded  with  leaden  balls,  etc.,  with  intent  to  kill 
him,  but,  from  which,  Sumner  did  not  die.  It  is,  also, 
contended,  that  the  indictment  should  have  charged,  that 
the  shooting  was  ^^feloniously"  done.  Neither  of  these 
alleged  defects  are  sufficient  to  render  the  indictment  in- 
sufficient. The  descriptive  portion  of  the  indictment 
fully  describes  the  offense  and  fully  informs  the  accused 
of  the  nature  of  the  accusation.  It  is  a  statutory  crime, 
and  it  is  not  necessary  to  commit  the  act  feloniously  to 
commit  the  crime.  Toler  v.  Com.,  94  Ky.  520;  Gratz  v. 
Com.,  96  Ky.  162;  Cundiff  v.  Com.,  86  Ky.  196.  These  ob- 
jections in  similar  cases,  have  been  adjudged  adversely 
to  the  contentions  of  appellant. 

(2)  Appellant's  complaint,  that  he  was  not  granted 
a  continuance,  arose  in  the  following  way.  The  trial  was 
not  at  the  term,  at  which  the  indictment  was  found,  and 
he  presented  an  affidavit  to  support  his  motion  for  a  con- 

inuanco,  upon  the  ground  of  the  absence  of  witnesses. 
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The  attorney,  for  the  Commonwealth,  agreed,  that  in 
the  event,  the  witnesses  could  not  be  procured  during  the 
trial,  the  affidavit  could  be  read  as  the  depositions  of  the 
alleged  absent  witnesses.  The  record  does  not  show  why 
appellant  did  not  read  or  offer  to  read  the  affidavit,  nor 
any  reason  why  he  did  not  do  so.  The  brief  of  his  coun- 
sel says,  that  the  affidavit  was  lost  during  the  trial,  and, 
for  that  reason,  was  not  read.  The  appellant,  however, 
did  not  ask  for  an  opportunity  or  right  to  supply  it,  nor 
for  a  continuance  or  postponement  on  account  of  its  loss, 
and  the  record  fails  to  show,  that  he  brought  it  to  the 
attention  of  the  court,  in  any  way.  Hence,  it  must  be  con- 
sidered, that  he  waived  it. 

(3)  The  newly  discovered  evidence  is  that  of  two 
persons,  who  will  testify,  that  the  location  of  one  of  the 
witnesses  for  the  Commonwealth,  was  such,  that  she 
could  not  have  seen  the  things,  about  which  she  testified. 
The  witness,  however,  deposed  substantially  to  the  same 
facts,  that  the  other  four  witnesses,  who  were  present 
at  the  affray,  testified,  as  having  occurred.  The  pro- 
posed new  evidence  would  only  have  a  tendency  to  im- 
peach the  evidence  of  the  witness  whom,  they  say,  could 
not  have  seen  the  things  she  testified  about,  and  in  the 
light  of  the  testimony  of  the  other  witnesses,  the  new 
evidence  could  not  have  a  decisive  or  preponderating  in- 
fluence upon  the  result  of  a  trial.  Under  these  circum- 
stances, it  is  uniformly  held,  that  a  new  trial  will  not 
be  granted  for  such  reasons. 

(4)  The  complaints,  as  to  the  rulings  of  the  court, 
upon  the  admission  and  rejection  of  evidence,  are  with- 
out merit.  The  attorney,  for  the  Commonwealth,  made 
certain  irrelevant  inquiries  of  witnesses  upon  cross-ex- 
amination, but  developed  nothing  prejudicial.  A  witness 
for  appellant  was  not  permitted  to  answer  an  inquiry 
made  of  him  as  to  having  heard  the  injured  man,  before 
the  shooting,  make  a  threat  against  the  accused,  and 
which  he  communicated  to  the  accused.  Such  evidence 
would  have  been  competent  and  its  exclusion,  prejudicial, 
but  no  avowal  was  made,  that  the  witness  would  have 
made  any  statement,  if  permitted  to  answer,  and  we 
have  no  way  of  ascertaining,  whether  he  would  have 
given  any  useful  evidence,  or  not.  After  the  introduction 
of  the  evidence  for  the  appellant,  he  was  recalled,  and 
asked  concerning  an  alleged  admission  made  by  him^ 

Digitized  by  V:rOOQ  IC 


192  KENTUCKY  EEPORTS.  [Vol.  187'. 

touching  the  shooting  and  wounding,  which  he  denied 
having  made.  A  witness  was  then  offered  and  testified, 
that  the  accused  made  such  admission  in  his  presence, 
and  it  is  now  complained,  that  the  court,  did  not  admonish 
the  jury,  as  to  the  purpose  for  which  it  could  consider, 
the  evidence  given  by  the  latter  witness.  The  appellant 
did  not  object  to  the  testimony  nor  request  the  court  to 
instruct  the  jury  concerning  it,  and  can  not  now  be  heard 
to  complain  of  it. 

(5)  Appellant  insists,  that  the  court  failed  to  prop- 
erly instruct  the  jury  touching  the  law  of  self-defense, 
applicable  to  the  facts  of  the  case.  The  instruction 
given  upon  the  law  of  self-defense  and  which  directed  the 
jury  to  return  a  verdict  of  not  guilty,  if  the  facts  demon- 
strated, that  the  accused  did  the  shooting  under  circum- 
stances, which  brought  him,  within  the  requirements  of 
the  law  upon  that  subject,  was  clear,  and  explicit  and 
fully  gave  to  the  accused  every  right,  which  he  had  upon 
that  subject.  It  is  objected,  however,  that  the  instruc- 
tions under  which  the  jury  was  permitted  to  find  the  ac- 
cused guilty,  required  the  belief  upon  its  part  of  certain 
facts,  whidi  were  unnecessary  to  his  conviction.  It  is 
not  possible  to  discern,  how,  this  could  have  been 
prejudicial  to  him.  The  instructiona  complained  of,  are 
somewhat  involved,  and  a  better  practice,  under  such  a 
state  of  facts  as  here  presented,  would  be  for  the  court 
to  follow  the  instructions  prescribed  by  this  court,  in 
Com.  V.  Taylor,  172  Ky.  141.  In  this  case,  however,  it 
is  doubtful  if  the  testimony  of  the  accused,  presents  any 
fact,  which  would  make  necessary,  the  giving- of  an  in- 
struction upon  the  law  of  self-defense. 

There  appearing  nothing  prejudicial  to  the  sub- 
stantial rights  of  the  accused,  the  judgment  is  aflSrmed. 


LouisviUe  &  NashviUe  Railroad  Company  v.  Roberts, 
by  Next  Friend,  Etc 

(Decided  February  24,  1920.) 

Appeal  from  Breathitt  Circuit  Court. 

1.  Carriers — ^Injury  to  Passenger — Cinder  from  Locomotive — ^NegU- 
gence. — ^A  carrier  is  liable  for  injury  to  a  passenger  from  a  cinder 
entering  his  eye  through  an  open  door,  while  the  train  was  going 
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'.nrough  a  tunnel,  where  the  brakeman  left  the  door  open  Just  as 
the  train  entered  the  tunnel. 

2.  £)Yldence — Hearsay. — One  suing  for  personal  injuries  may  not 
testify  as  to  what  his  doctor  said  to  him  relative  to  the  cause 
of  his  injury. 

3.  Appeal  and  Error— Harmless  Error — ^Admission  of  EJvidence. — 
Error  in  admitting  incompetent  evidence  was  not  prejudicial 
where  the  same  facts  were  shown  by  competent  testimony. 

B.  D.  WARFIBLD,  O.  H.  POLLARD  and  J.  M.  BENTON  for  ap- 
pellant 

ED.  C.  OHEAR,  J.  B.  ADAMSON.  W.  N.  COPE  and  T.  T.  COPE 
for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

Through  her  father  as  next  friend,  Marie  Roberts,  an 
infant,  brought  suit  against  the  Louisville  &  Nashville 
Railroad  Company  to  recover  damages  for  personal  in- 
juries. From  a  verdict  and  judgment  in  her  favor  for 
$1,000.00,  the  railroad  company  appeals. 

It  appears  from  the  petition  that  the  defendant  owns 
and  operates  a  railroad  between  Jackson  and  McRoberts, 
and  that  on  March  6,  1916,  plaintiff  purchased  a  ticket 
from  Jackson  to  Haddix,  and  entered  the  rear  coach  of 
defendant's  passenger  train  and  took  a  seat  near  the 
front  door.  The  petition  further  alleges  that  after  said 
train  left  Jackson,  the  first  stop  was  made  at  Dumont,  a 
flag  station  near  the  Dumont  tunnel ;  that  the  defendant, 
by  its  agents  and  employees  who  had  charge  of  the  train, 
carelessly  and  negligently  left  the  front  door  of  the  rear 
passenger  car  open  as  the  train  entered  Dumont  tunnel; 
that  the  rear  passenger  car,  in  which  plaintiff  was  seated, 
was  filled  with  fumes,  smoke  and  cinders  that  came  from 
the  engine  of  said  train  and  entered  the  open  door  of  the 
car,  stifling  and  suffocating  the  plaintiff,  and  that  a  hot 
cinder  entered  her  right  eye,  causing  her  great  pain  and 
impairing  her  vision. 

Plaintiff's  testimony  is  in  substance  as  follows :  She 
got  on  the  train  at  Jackson.  She  and  her  mother  took 
a  seat  near  the  door.  After  the  conductor  took  up  the 
tickets,  the  train  stopped  at  Dumont,  As  they  went  into 
the  tunnel,  the  brakeman  came  in  and  left  the  door  open. 
The  par  was  filled  with  cinders  and  a  cinder  went  into  her 
eye.    In  about  a  week  she  went  to  Jackson  and  Dr.  Back 
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removed  the  cinder^  After  that  a  growth  appeared  in 
her  eye,  and  she  went  to  Lexington  to  consult  a  specialist, 
who  prescribed  for  Jier.  Dr.  Back  testified  that  he  re- 
moved something  from  plaintiff's  eye  about  the  size  of 
a  pin  point,  but  could  not  say  whether  it  was  a  cinder  or 
not.  Dr.  Wickliffe  testified  that  there  was  a  growth  in 
plaintiff's  eye,  which  he  called  a  pterygium,  but  that  the 
growth  could  be  removed  by  an  operation.  Dr.  Hurst 
testified  that  he  discovered  a  little  growth  in  plaintiff's 
eye,  and  that  this  growth  could  have  been  caused  by  a 
cinder.  Dr.  Offutt,  a  specialist,  deposed  that  a  cinder,  if 
left  in  the  eye,  could  have  caused  the  growth.  On  the 
other  hand.  Dr.  Trapp,  another  specialist,  testified  that 
a  cinder  could  not  iave  caused  the  growth. 

It  is  insisted  not  only  that  the  demurrer  should  have 
been  sustained  to  the  petition,  but  that  defendant  was 
entitled  to  a  directed  verdict.  To  support  this  position 
the  case  of  M.  K  &  T.  B.  Co.  v.  Orton,  67  Kan.  848,  73 
Pac.  63^  is  relied  on.  In  that  case  plaintiff  passed  through 
a  train  looking  for  a  seat  and  finding  none,  he  stopped  in 
the  door  of  the  car,  and  while  s-tanding  there  a  cinder 
struck  him  in  the  eye.  Though  there  was  a  verdict  in 
favor  of  plaintiff,  the  jury  found  that  the  engine  of  the 
train  was  in  good  repair,  and  was  supplied  with  the  best 
known  appliances  to  prevent  the  escape  of  cinders ;  that 
the  engineer  in  charge  was  both  competent  and  skillful, 
and  so  was  the  fireman,  and  that  the  engine  was  being 
properly  and  skillfully  managed  and  operated  at  the 
time  the  injury  occurred.  After  adverting  to  the  fact 
tiiat  the  findings  of  the.  jury  acquitted  the  company  of 
all  negligence  as  to  the  construction  of  the  locomotive 
and  its  management  and  operation,  the  court  said : 

**The  only  other  charge  of  negligence  was  in  failing 
to  keep  closed  the  door  of  the  coach  wherein  the  plaintiff 
was  riding.  The  rules  of  the  company,  it  is  true,  re- 
quired that  the  doors  be  kept  closed ;  but  the  opening  and 
closing  of  the  doors  and  windows  of  cars  is  not  fully 
within  the  control  of  the  company  or  its  employees. 
Passengers  pass  from  one  coach  to  another,  and  hence 
the  doors  are  frequently  opened.  They  are  also  fre- 
quently opened  by  passengers  for  purposes  of  ventila- 
tion. The  mere  fact  that  a  cinder  comes  in  at  a  door 
or  window  and  strikes  a  passenger  is  not  evidence  of 
negligence.    Cinders  come  into  cars  and  into  contact  with 
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passengers,  whether  they  are  sitting  or  standing.  Orton 
might  have  been  struck  as  readily  if  he  had  been  occupy- 
ing an  end  seat  as  when  standing.  As  the  appliances 
were  of  the  best,  and  tl\e  operation  and  management 
proper  and  skillful,  the  presumption  of  negligence  does 
not  obtain  in  favor  of  the  passenger  as  it  otherwise  might 
have  done.  In  view  of  the  excellent  condition  and  skill- 
ful operation  of  the  locomotive,  the  company  was  no 
more  responsible  for  the  accident  than  if  the  cinder  had 
come  from  a  steam  thrasher  operated  in  proximity  to  the 
railroad.  From  the  record  we  cannot  say  that  there  was 
such  proaf  as  warranted  a  fi^ding  of  culpable  negligence 
with  respect  to  the  open  door.  For  that  reason  we  are 
of  the  opinion  that  the  motion  for  a  new  trial  should 
have  been  sustained,  and  therefore  the  judgment  will 
be  reversed,  and  the  cause  remanded  for  further  proceed- 
ingfi.**  In  the  case  xmder  consideration  it  is  pointed  out 
that  plaintiff  did  not  rely  upon  the  defective  spark  ar- 
rester, or  the  negligent  management  of  the  train,  but 
predicated  her  case  on  the  fact  that  the  door  of  the  car 
was  left  open,  which,  it  is  insisted,  was  not  negligence. 
It  may  be  conceded  that  ordinarily  the  fact  that  the 
window  or  door  of  a  car  is  left  open  is  not  evidence  of 
negligence,  since  passengers  are  in  the  habit  of  raising 
and  lowering  windows,  and  going  in  and  out  of  doors,  but 
that  rule  cannot  be  applied  to  the  facta  of  this  case.  Here, 
it  was -the  rule  of  the  company  to  close  the  doors  of  the 
cars  when  going  through  a  tunnel.  The  brakeman  was 
charged  with  notice  of  the  location  of  the  tunnel.  It  is 
a  matter  of  common  knowledge  that  if  the  door  of  a  oar 
without  a  vestibule  is  left  open,  cinders  will  probably 
enter  the  car.  Hence,  if  the  brakeman  himself  left  the 
door  open  just  as  the  train  was  about  to  enter  the  tunnel, 
and  this  caused  the  cinder  to  enter  plaintiff's  eye,  it  can 
not  be  doubted  that  he  was  guilty  of  negligence  for  which 
the  company  was  liable.  That  being  true,  a  cause  of  ac- 
tion was  both  pleaded  and  proved. 

Over  the  objection  of  defendant,  plaintiff  was  per- 
mitted to  state  that  the  specialist,  whom  she  visited  in 
Lexington,  on  being  told  that  plaintiff  had  gotten  a 
cinder  in  her  eye,  stated  that  more  than  likely  that  was 
the  cause  of  her  trouble.  It  may  be  conceded  that  this 
evidence  was  mere  hearsay,  and  was  not  admissible.  L. 
&  N.  B.  Co.  V.  Lynch,  137  Ky.  696,  126  S.  W.  362,  but 
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we  do  not  regard  its  admission  as  prejudicial  since^  the 
same  fact  was  shown  by  competent  testimony.  Ohio  & 
K.  By.  Co.  V.  Beuris,  146  Ky.  612,  143  S.  W.  16. 

We  do  not  regard  the  verdict  as  excessive. 

Judgment  affirmed. 


Landrum  v.  Landruin,  et  aL 

(Decided  Februair  24,  1920.) 

Appeal  from  Graves  Circuit  Court. 

Executors  and  Administrators— Rights  of  Widow — Children— ^ex- 
emption— Statute. — Where  the  widow  of  an  intestate  is  no  longer 
ahle  to  maintain  a  home,  and  the  exempted  property  set  apart  by 
section  1403,  Kentucky  Statutes,  for  the  intestate's  widow  and 
children  is  stored  and  the  Joint  use  thereof  is  no  longer  possible, 
and  the  property  cannot  be  divided  in  kind,  a  Judgment  ordering 
the  sale  of  the  property,  and  an  equal  division  of  the  proceeds 
between  the  widow  and  children,  was  proper. 

EDWARD  C.  O'REAR  for  appellant. 

D.  G.  PARK  and  R.  E.  JOHNSTON  for  appellees. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

John  W.  Landrum,  a  resident  of  Graves  county,  died 
intestate  on  March  14,  1914.  He  was  survived  by  his 
widow,  Bessie  A,  Landrum,  and  two  sons,  James  D. 
Landrum  and  Thomas  J.  Landrum,  who  were  children  of 
a  former  marriage.  At  the  time  of  his  death,  J.  D. 
Landrum  was  eighteen  years  of  age  and  T.  J.  Landrum 
was  fifteen  years  of  age.  After  John  W.  Landrum  *s 
death,  the  appraisers  set  aside  to  his  widow  and  the  in- 
fant children  personal  property  of  the  value  of  $750.00. 
For  a  while  the  widow  and  children  occupied  the  home 
and  used  the  property  together.  The  home  was  then  sold 
and  the  boys  went  elsewhere  to  live.  After  that,  the 
furniture  was  stored  and  Mrs.  Landrum  boarded  here 
and  there. 

Shortly  after  her  husband's  death,  Mrs.  Landrum, 
who  had  qualified  as  administratrix,  brought  suit  to 
settle  the  estate.  On  April  1,  1918,  J.  D.  Landrum  and 
T.  J.  Landrum,  who  were  parties  to  the  action,  set  up  a 
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<»laim  to  two-thirds  of  the  property  set  apart  to  them 
and  the  widow.  Pending  the  hearing  of  the  exceptions 
raising  the  question  of  the  ownership  of  the  exempted 
property,  Mrs.  Landrum  filed  an  amended  answer  in 
which  she  asked  that  in  the  event  the  court  should  ad- 
judge that  J.  D.  Landrum  and  T.  J.  Landrum  owned  an 
interest  in  the  exempted  property,  that  the  property 
would  be  sold  in  Mayfleld,  to  which  place  she  would  re- 
turn the  property  at  once,  and  that  the  proceeds  should 
be  equally  divided.  The  exceptions  coming  on  to  be 
heard,  the  court  held  that  Mrs.  Landrum  and  the  two 
boys  were  joint  owners  of  the  exempted  property,  and  as 
the  property  could  not  be  divided  in  kind,  Mrs.  Landrum 
was  directed  to  deliver  the  property  at  her  own  expense 
to  the  master  commissioner  of  the  court,  who  was  di- 
rected to  sell  it  and  divide  the  proceeds  equally  between 
the  widow  and  two  children.  From  that  judgment  Mrs. 
Landrum  appeals. 

In  the  recent  case  of  Eversole  v.  Eversole,  169  Ky. 
793,  185  S.  W.  487,  we  called  attention  to  the  fact  that 
under  the  former  act  the  exempted  property  was  set 
apart  **to  the  widow  or  infant  child  or  children,"  sub- 
section 5,  section  1403,  Kentucky  Statutes  1909,  while 
under  the  present  act,  the  exempted  property  of  an  in- 
testate is  set  apart  *'to  his  widow  and  children,  or,. if 
no  widow,  to  his  infant  children  or  child  surviving  him," 
subsection  5,  section  1403,  Kentucky  Statutes  1915,  and 
held  that  the  change  in  the  statute  was  not  due  to  over- 
sight or  inadvertence  on  the  part  of  the  legislature,  but 
was  made  for  the  purpose  of  effecting  a  change  in  the 
law  itself.  That  being  true,  we  concluded  that  the  ex- 
empted property  was  for  the  benefit  of  the  widow  and  in- 
fant children  of  the  intestate.  While  it  may  be  true  that 
the  legislature  intended  that  the  property  should  be 
under  the  control  of  the  widow,  and  should  be  jointly 
used  and  enjoyed  by  her  and  the  infant  children  of  the 
intestate  so  long  as  she  maintains  a  home  to  which  the 
children  have  access,  yet  where  the  circumstances  are 
such  that  the  unity  of  the  family  can  no  longer  be  pre- 
served, the  infant  children  should  not  be  deprived  of 
their  interest  in  the  property.  Here,  the  home,  which 
was  jointly  occupied  by  the  widow  and  the  children,  was 
sold  for  debt,  and  since  then  no  home  has  been  main- 
tained by  the  widow,  and  the  exempted  property,  which 


Digitized  by  V:rOOQlC 


198  KENTUCKY  EEPOETS.  [Vol.  187. 

consists  principally  of  furniture,  has  been  stored.  Since, 
without  fault  on  the  part  of  the  widow  or  the  children, 
the  unity  of  the  family  no  longer  exists,  and  the  joint 
use  of  the  property  is  no  longer  possible,  and  the  prop- 
erty is  such  that  it  cannot  be  divided  in  kind,  we  con- 
clude that,  under  the  peculiar  circumstances  of  this  case, 
the  chancellor  did  not  err  in  ordering  a  sale  of  the  prop- 
erty and  an  equal  division  of  the  proceeds. 
Judgment  affirmed. 


Davis,  et  al.  v.  First  National  Bank  <rf  Princeton,  Ky. 

(Decided  February  24,  1020.) 

Appeal  from  Caldwell  Circuit  Court. 

1.  Husband  and  Wife — Settlement  of  Property  Rights— Separation. — 
In  a  settlement  of  their  property  rights,  made  between  husband 
and  wife  in  contemplation  of  an  immediate  separation  and  his 
becoming  a  permanent  resident  of  another  state,  to  which  he 
shortly  thereafter  removed,  he  by  deed  conyeyed  her  a  house  and 
lot  to  which  he  held  the  title  and  which  for  many  years  had  been 
their  home,  and  she  by  deed  conveyed  him  a  house  and  lot  the 
title  to  which  was  in  her  name;  but  as  the  husband  was  rendered 
insolvent  by  the  conveyance  to  the  wife  and  the  property  he 
conveyed  her  was  of  far  greater  value  than  the  property  she  con- 
veyed him,  the  conveyance  to  her  was  in  law  a  voluntary  one 
and,  therefore,  fraudulent  and  void  as  to  antecedent  and  then 
existing  debts  owing  by  the  hus-band,  to  the  extent  of  the  dif- 
ference ibetween  the  greater  zncu^ket  value  of  the  property  he 
conveyeed  the  wife  and  that  of  the  property  she  conveyed  him. 

2.  Husband  and  Wife-^Oonveyance  to  Wife— Action  to  Set  Aside. — 
In  an  action  by  a  bank,  as  creditor  of  the  husband,  to  set  aside 
the  deed  from  the  latter  to  his  wife  and  subject  the  property 
thereby  conveyed  to  its  debt,  the  circuit  court  properly  granted 
the  relief  asked  by  the  creditor  to  the  extent  of  adjudging  the 
property  subject  to  its  debt,  directing  its  sale  and  application 
of  the  proceeds,  to  the  satisfaction  thereof,  after  paying  therefrom 
for  the  benefit  of  the  wife  |1,000.00,  in  lieu  of  her  homestead  right 
in  the  property;  but  erred  in  not  further  adjudging  that  the  wife 
be  also  paid  out  of  the  proceeds  of  the  property,  before  applying 
any  part  thereof  to  the  debt  of  the  creditor,  $450.00,  the  ad- 
mitted value  of  the  house  and  lot  she  conveyed  her  husband  and 
the  latter  later  conveyed  to  a  third  party.  This  amount  the  wife 
was  entitled  to  receive  as  the  evidence  failed  to  prove  any 
knowledge  on  her  part  at  the  time  of  the  conveyances  between 
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them  of  her  husl>and'8  insolTency,  or  his  Intent  to  defraud  his 
creditors. 
3.  Fraudulent  Oonyeyances — Insolyency— Husband  and  Wife. — ^As 
the  evidence  strongly  conduced  to  prove  that  the  conreyance  by 
the.  husband  to  S  third  party,  his  father-in-law,  of  the  house  and 
lot  deeded  him  by  his  wife,  was  made  with  the  intent  to  defraud 
his  creditors;  and,  also,  as  strongly  conduced  to  prove  that  the 
grantee  at  the^ime  of  the  conveyance  knew  of  his  insolvency, 
likewise  of  his  indebtedness  to  the  bank  and  intent,  <by  means 
of  the  conveyance  to  defraud  his  creditors,  the  judgment  of  the 
circuit  court  setting  aside  this  deed  as  fraudulent  and  subjecting 
the  property  thereby  conveyed  to  the  bank's  debt,  is  freeof  error. 

R.  W.  LISANBT  for  appellants. 

S.  D.  HODGE  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Settle — ^AflSrming  in 
part  and  reversing  in  part. 

In  May,  1917,  Karl  Wynne  as  principal  and  D.  B. 
Leech  as  his  surety  executed  to  the  appellee,  First  Na- 
tional Bank  of  (Princeton,  a  note  for  $500.00,  due  six 
months  after  diate  upon  which  Wynne  secured  a  loan 
from  the  bank  of  that  amount.  Wynne  is  the  son-in-law 
of  Leech  and  of  the  appellant,  Mrs.  Fanny  Leech,  and 
the  latter  is  the  daughter  of  the  appellant,  J,  B.  Davis. 
The  note  mentioned  became  due  in  November,  1917,  and 
Wynne  being  unable  to  pay  it  was  permitted  by  the  bank 
to  renew  it  with  Leech  as  surety  to  mature  six  months 
after  date. 

Leech  and  wife  seem  to  have  had  marital  troubles 
which  ended  in  an  agreement  between  them  to  live  apart, 
which  agreement  was  made  some  time  in  the  fall  of  1917. 
In  the  latter  part  of  December,  1917,  Leech  removed  to 
Detroit,  Michigan,  where  he  has  since  resided;  but  the 
day  before  his  departure  from  Princeton  he  conveyed  to 
his  wife,  the  appellant,  Fanny  Leech,  his  residence  and 
lot  upon  which  it  stands  situated  on  a  leading  street  of 
Princeton.  At  the  same  time  She  conveyed  to  biTn  a 
smaller  house  and  lot  adjoining  the  home  place 
which  he  had  conveyed  to  her  in  1895,  both  deeds 
were  duly  recorded  in  the  oflBce  of  the  clerk  of  the 
Caldwell  county  court.  It  will  be  seen  from  what  has 
been  said  that  these  conveyances  were  executed  about  a 
month  after  the  renewal  of  the  Wynne  and  Leech  note 
and  after  the  insolvency  of  Wynne  had  become    well 
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known  in  the  community.  When  Leech  left  for  Detroit 
he  carried  with  him  the  only  personal  property  of  which 
he  was  known  ix)  be  the  owner,  and  he  at  the  time  owned 
no  real  estate  in  Princeton  except  the  small  lot  and 
house  conveyed  him  by  his  wife.  Some  time  after  his  de- 
parture from  Princeton  he  claimed  to  have  sold  ta  his 
father-in-law  the  appellee,  J.  D.  Davis,  the  small  lot  and 
house  in  question.  It  does  not  appear  when  the  deed 
conveying  this  lot  to  the  father-in-law  was  executed,  but 
does  appear  that  the  latter  held  it  in  his  possession  un- 
recorded for  several  months  after  he  claimed  to  have 
received  it,  and  that  he  did  not  have  his  daughter,  the 
appellant,  Fanny  Leech,  sign  and  acknowledge  the  deed 
or  put  it  to  record,  until  after  the  institution  by  the  bank 
of  this  action  to  recover  the  amount  of  the  note  which 
had  been  executed  by  Wynne  and  Leech,  and  which  be- 
came due  in  May,  1918,  and  of  a  smaller  past  due  note 
executed  to  it  by  the  same  parties,  upon  which  there  was 
a  balance  due  of  $100.00,  with  accrued  laterest. 

The  action  was  brought  by  the  appellee,  First  Na- 
tional Bank,  in  September,  1918.  The  petition  alleged 
the  insolvency  both  of  Wynne  and  Leech  and  the  non- 
residence  of  the  latter;  attacked  as  fraudulent  the  con- 
veyances from  Leech  to  his  wife  and  father-in-law,  and 
prayed  that  the  deeds  be  set  aside  and  both  pieces  of 
property  thereby  conveyed  subjected  to  the  bank's  debts; 
to  which  end  an  attachment  was  prayed,  issued  and 
caused  to  be  levied  on  both  lots.  The  appellants,  Fanny 
Leech  and  J.  B.  Davis,  by  separate  answers  traversed 
the  averments  of  the  petition,  except  as  to  the  insolvency 
of  Wynne  and  Leech.  On  the  hearing  the  circuit  court 
adjudged  the  deeds  in  question  fraudulent,  sustained  the 
attachment  and  subjected  the  lots  to  the  payment  of  ap- 
pellee's  debts,  but  directed  that  the  smaller  lot  conveyed 
Davis  be  first  sold  and  then  that  the  larger  lot  conveyed 
Mrs.  Leech  be  sold,  subject  to  her  right  of  homestead 
therein  of  the  value  of  $1,000.00,  which  should  be  paid 
her  ouf  of  the  proceeds  of  the  sale  of  the  lot  before  ap- 
plying any  part  thereof  on  appellee's  debts.  The  appel- 
lants complain  of  the  judgment,  hence  this  appeal. 

We  think  the  evidence  clearly  establishes  the  fraudu- 
lent intent  With  which  D.  B.  Leech  made  both  the  convey- 
ances herein  attacked.  It  is  the  claim  of  Mrs.  Leach  that 
the  deed  by  which  the  larger  lot  was  conveyed  her  by  her 
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husband  and  the  smaller  one  to  her  husband  by  her  were 
made  in  view  of  a  separation  between  them  and  to  settle 
their  property  rights.  However  that  may  be,  the  con- 
veyai^ce  from  the  husband  must  be  deemed  fraudulent 
as  to  his  debts  then  existing  to  the  extent  that  it  was 
without  consideration.  We  are  not  convinced  that  the 
wife  had  knowledge  of  the  fraudulent  intent  of  the  hus- 
band, but  it  is  manifest  that  the  only  consideration  pass- 
ing from  her  to  the  husband  for  the  conveyance  was  the 
lot  which  she  on  the  same  day  conveyed  him,  and  this 
lot  the  evidence  shows  to  have  been  worth  $450.00.  The 
larger  lot  conveyed  her  by  by  him  is  shown  by  the  evi- 
dence to  be  worth  $2,500.00 ;  therefore  the  only  considera- 
tion that  was  paid  by  her  for  this  lot  was  $450.00,  the 
valu«  of  the  smaller  lot  she  conveyed  the  husband.  So  to 
the  amount  of  the  difference  between  $450.00,  and 
$2,500.00,  the  value  of  the  lot  conveyed  the  wife  by  the 
husband,  the  conveyance  was  without  consideration  and 
therefore  voluntary,  which  made  it  fraudulent  as  to  the 
pre-existing  debts  of  the  appellee  bank.  In  view  of  which 
we  think  the  court,  in  addition  to  the  value  of  a  home- 
stead, should  by  its  judgment  also  have  directed  the  pay- 
ment to  her  out  of  its  proceeds  when  sold  the  $450.00, 
shown  to  be  the  value  of  lot  conveyed  by  her  to  the  hus- 
band. 

Without  going  into  details  respecting  the  evidence  in- 
troduced in  support  of  the  attack  upon  the  bona  fides  of 
the  conveyance  from  D.  B.  Leech  to  the  appellant,  Davis, 
it  is  suiSBcient  to  say  that  the  confidential  relations  of  the 
parties,  the  suspicious  circumstances  attending  the  al- 
leged sale  of  the  lot,  the  vagueness  of  Davis '  statements 
as  to  when  and  how  he  claimed  to  have  paid  for  the  lot ; 
his  knowledge  of  the  liability  of  his  grantor  upon  the  note 
to  the  bank  and  of  his  insolvency,  together  with  his  quasi 
concealment  of  the  deed  by  which  the  lot  was  conveyed 
him  and  the  fact  that  he  did  not  have  it  recorded  until 
after  the  institution  of  this  action,  all  served  to  show 
knowledge  on  his  part  of  the  fraudulent  intent  with  which 
the  conveyance  was  made  and  put  upon  him  the  burden 
of  proving  his  ignorance  of  the  fraud  of  his  grantor,  and 
that  being  true  he  is  not  entitled  to  be  repaid  what  he 
claims  to  have  paid  his  grantor  for  the  lot.  Caldwell 
V.  Puekett,  186  Ky.  Ill;  Perry,  etc.  v.  Kirsh  &  Co.,  157 
Ky.  109.  Pace's  Trustee  v.  Pace,  &c.,  162  Ky.  457, 
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For  the  reasons  indicated  the  judgment  is  affirmed 
as  to  the  appellant,  Davis,  and  reversed  aa  to  Mrs.  Leech 
in  so  far  as  it  failed  to  jJlow  her  the  value  of  the  lot 
conveyed  by  her  to  her  husband,  and  the  cause  remanded 
for  the  entering  of  such  judgment  as  will  accord  with 
the  opinion. 


Mickfleton  v.  Commonwealth. 

(Decided  February  24,  1920.) 

Appeal  from  Knox  Circuit  Court. 

Appeal  and  Ehror— Transcript — Time  to  Pile. — ^Under  section  836 
of  Criminal  Code  the  transcript  must  be  filed  in  the  clerk's  office 
of  this  court  within  sixty  days*  unless  farther  time  is  given  by 
the  court,  but  if  within  the  sixty  days,  liie  motion  for  time  ac- 
companied by  sufficient  reasons  is  filed  in  the  clerk's  office  of 
this  court,  it  will  haye  the  same  effect  as  if  filed  in  court  on  that 
day,  and  may  be  acted  on  when  the  court  is  in  session. 

B.  B,  GOLDEN,  attorney  for  motion. 

QprNTON  OP  THE  COUBT  BY  ChiBP  JuSTIOB   CaBBOLL — 

On  motion  for  time  to  file  transcript. 

At  the  November  term,  1919,  and  on  December  16th, 
there  was  a  judgment  in  the  Knox  circuit  court  sentenc- 
ing John  Middleton  to  confinement  in  the  state  peni- 
tentiary for  a  period  of  twenty-one  years. 

On  February  14,  1919,  counsel  for  Middleton  filed  in 
the  clerk's  oflSce,  of  this  court,  a  copy  of  the  judgment 
and  also  a  motion  in  writing  to  extend  the  time  for  filkig 
the  transcript  of  the  record  in  this  court  to  April  8, 
1920.  In  support  of  this  motion,  B.  B.  Golden,  the  at- 
torney for  Middleton,  filed  at  the  same  time  his  affidavit 
setting  forth  sufficient  reasons  why  the  transcript  could 
not  be  filed  before  that  time. 

Section  336,  subsection  3,  of  the  Criminal  Code,  pro- 
vides that  in  felony  cases  **the  appeal  is  taken  by  lodg- 
ing in  the  clerk's  office  of  the  Court  of  Appeals  within 
sixty  days  after  the  judgment,  a  certified  transcript  of 
the  record."  It  has  also  been  frequently  written  that  if 
the  transcript  is  not  filed  within  the  sixty  days,  this 
court  has  no  jurisdiction  of  the  appeal,  unless  before  the 
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expiration  of  the  sixty  days  this  court  extends  the  time 
for  filing  the  transcript,  which  it  may  do  upon  motion 
supported  by  sufficient  grounds,  if  the  motion  is  made 
within  the  sixty  days. 

It  was  also  written  in  Bennett  v.  Commonwealth,  150 
Ky.  604,  that  when  the  court  is  in  vacation,  a  motion  for 
an  extension  of  time,  supported  by  a  sufficient  affidavit 
filed  in  the  clerk's  office  of  this  court  within  the  sixty 
days,  will  have  the  same  effect  as  if  filed  in  court  as  of 
th6  day  it  was  filed  in  the  clerk's  office,  and  that  when 
the  court  convenes  the  motion  may  be  considered  and  dis- 
posed of.  To  the  same  effect  is  Creech  v.  Brock,  159  Ky* 
739. 

When  this  motion  was  made  in  the  clerk's  office,  the 
court  was  not  in  vacation,  but  neither  was  it  in  session. 
It  is  only  in  session  during  term  time  two  days  in  each 
week;  but  we  see  no  reason  why  the  same  rule  of  practice 
should  not  be  applied  in  IMs  case  as  would  be  applied  if 
the  court  was  in  vacation.  The  Code  gives  the  appellant 
sixty  days  in  which  to  file  the  transcript  and  the  same 
length  of  time  in  which  to  ask  the  court  for  an  extension 
of  time,  and  if  the  court,  although  in  term  time,  should 
not  be  in  session  when  the  appellant  desires  to  make  his 
motion  for  an  extension  of  time,  the  filing  of  a  copy  of  the 
judgment,  the  motion  and  a  sufficient  affidavit  in  the 
clerk's  office  of  this  court  within  the  sixty  days  will  be 
treated  as  if  it  was  filed  in  court  and  a  motion  made  in 
court  on  the  day  the  motion  is  filed  in  the  clerk's  office. 

The  appellant  is  given  until  April  8th,  1920,  to  file  a 
transcript  of  record  in  this  court. 


Bush  V.  Combs,  Sheriff,  et  aL 

(Decided  February  27,  1920.) 

Appeal  from  Wolfe  Circuit  Court. 

Adverse  Possession—Limitation  of  Actions.— Plaintiff  in  this  suit 
attempted  to  assert  title  by  adverse  possession  to  the  interest  ot 
his  sister  in  their  father's  land.  Held  that  he  had  not  been  in 
possession  of  it  for  the  statutory  period,  and  during  all  of  the  time 
of  his  possesBlon  his  sister,  as  long  as  she  lived,  and  her  infant 
son  after  her  death,  were  each  under  disabUlty  and  the  statute 
did  not  run  against  thenu 
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2.  Joint  Tenancy— Diyislon  Suit — Estoppel. — Ono  who  is  a  party  to 
a  division  suit,  and  who  makes  no  claim  to  the  interest  o{  his 
Joint  tenant  in  the  land  divided,  but  suffers  the  division  to  be 
made  and  a  deed  executed  to  his  Joint  tenant,  can  not  afterward 
claim  to  have  purchased  the  interest  ot  such  Joint  tenant  before 
the  division  suit,  since  be  is  estopped  to  do  so  by  the  Judgment 
rendered  in  that  suit 

C.  T.  SPENCBR  for  appellant 

A.  F.  BYRD  for  appellees. 

Oi'iNiON  OF  THE  CouRT  BY  JuDGE  Thomas — ^Affirming.' 

On  April  5,  1915,  the  master  commissioner  of  the 
Wolfe  circuit  court,  pursuant  to  a  judgment  rendered  in 
the  case  of  J.  W.  Rogers,  Guardian,  &c.  v.  Elmore  Rogers, 
sold  at  the  court  house  door  at  Campton,  Kentucky,  the 
ten  acres  of  land  involved  in  this  suit,  at  which  sale  the 
defendant  and  appellee,  Jesse  G.  Lfegg,  being  the 
highest  and  best  bidder,  became  the  purchaser  at  the  sxun 
of  $251>.00.  The  report  of  sale  was  confirmed  and  a  deed 
executed  to  the  purchaser,  followed  by  a  writ  of  posses- 
sion, when  appellant  and  plaintiff  below,  W.  B.  Bush, 
brought  this  suit  against  the  sheriff  and  the  purchaser 
to  enjoin  the  execution  of  the  writ,  upon  the  ground  that 
he  was  the  owner  of  the  land  by  adverse  possession,  and 
that  he  would  sustain  irreparable  injury  unless  the  exe- 
cution of  the  writ  was  enjoined.  He  obtained  a  tempo- 
rary restraining  order  from  the  clerk  upon  the  filing  of 
the  suit. 

The  answer  as  amended  denied  his  ownership  by  ad- 
verse possession,  or  otherwise,  and  pleaded  that  he  was 
estopped  to  claim  title  to  the  land  because  of  a  judgment 
of  the  VVolfo  county  court  rendered  in  1905,  in  a  suit  to 
divide  among  his  heirs  the  land  of  John  Bush,  who  was 
the  father  of  plaintiff  and  also  the  father  of  the  mother 
of  the  infant,  Elmore  Rogers,  she  having  died  in  1902. 
It  was  also  averred  that  plaintiff  was  estopped  because 
he  was  present  at  the  sale  made  in  1915  by  the  master 
commissioner  and  procured  another  to  bid  on  the  land 
for  him  at  that  sale,  and  he  then  declined  to  make  known 
or  in  any  way  assert  his  claim  to  the  land,  thereby  ac- 
quiescing in  its  purchase  by  the  defendant  Legg.  Upon 
final  submission  the  court  dismissed  the  petition,  and 
complaining  of  that  judgment  the  plaintiff  has  appealed. 
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There  are  a  number  of  reasons  why  the  judgment 
should  be  affirmed,  but  we  will  refer  to  and  briefly  dis- 
cuss only  two  of  them.  Before  doing  this  a  brief  state- 
ment of  the  facts  will  be  necessary. 

John  Bush  left  surviving  him  as  his  only  heirs  his 
widow  and  seven  children.  He  owned  the  tract  of  land 
of  which  the  ten  acres  here  involved  was  a  part,  which 
was  inherited  by  his  children,  he  having  died  intestate. 
In  June,  1902,  Joanna  Eogers  (nee  Bush)  gave  birth  to  a 
child,  who  is  the  infant,  Elmore  Rogers.  At  that  time 
her  husband  was  separated  from  her  and  she  was  living 
with  her  brothers  and  listers  on  their  jointly  inherited 
farm.  Shortly  afterward  she  was  stricken  with  the  fever, 
lingered  for  several  months  and  died  in  September. 
While  she  was  sick  the  plaintiff  claims  to  have  orally 
purchased  her  interest  in  her  father's  estate.  There 
had  been  no  division  made  of  the  farm,  but  plaintiff  con- 
structed a  small  cabin  on  a  certain  portion  of  it  and  took 
possession  some  time  in  November  of  that  year,  which 
he  has  continued  to  hold,  through  himself  and  tenants, 
since  that  time.  A  suit  for  the  division  of  the  land  was 
filed  in  the  Wolfe  county  court  in  1905,  to  which  the 
widow  and  all  the  heirs  were  made  parties,  and  in  the 
division  obtained  through  that  suit  Elmore  Rogers,  as 
his  mother's  only  heir,  was  allotted  the  ten  acres  in- 
volved in  this  suit.  Plaintiff  and  the  other  heirs  were 
allotted  their  respective  parcels,  and  deeds  were  exe- 
cuted to  all  of  them.  No  claim  to  the  land  was  attempted 
to  be  asserted  by  plaintiff  in  that  suit. 

The  case,  sv^a,  of  Rogers,  Guardian  v.  Rogers, 
through  which  the  feale  of  the  land  to  defendant  Legg 
was  ordered,  was  filed  on  October  12,  1912,  by  the 
guardian  against  his  ward  to  obtain  a  sale  of  the  latter 's 
land  for  reinvestment,  as  provided  .by  subsection  5  of 
section  489  of  the  Civil  Code.  Plaintiff  was  not  a  party 
thereto,  but  with  full  knowledge  of  its  pendency  and  pur- 
pose he  failed  to  interplead  or  to  assert  his  title  to  the 
land  sought  to  be  sold  therein. 

Passing  a  consideration  of  the  sufficiency  of  the  tes- 
timony to  show  even  an  oral  purchase  by  plaintiff  from 
his  sister  of  her  interest  in  their  father's  land,  we  have 
no  hesitancy  in  concluding  that  the  judgment  in  the  par- 
tition suit  was  sufficient  to  destroy  any  title  or  claim 
which  plaintiff  may  have  had  at  that  time  in  the  ten  acres 
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of  land  involved.  If  he  had  in  fact  purchased  the  un- 
divided interest  of  his  sister,  the  supreme  time  to  have 
manifested  that  fact  was  in  that  suit,  before  judgment 
was  rendered,  and  to  have  insisted  that  her  portion  be 
allotted  to  him.  Failing  to  do  so,  he  lost  all  of  his  rights 
gro*wing  out  of  the  alleged  purchase,  if  indeed  he  had 
any.  For  this  reason  alone,  the  judgment  dismissing 
the  petition  was  eminently  proper. 

But,  if  we  concede  that  the  testimony  is  sufficient  to 
show  an  oral  purchase  by  plaintiff  of  the  interest  of  Mrs. 
Rogers  in  their  father's  farm,  the  transaction  conveyed 
no  title  to  plaintiff,  and  he  could  obtain  one  only  by  ad- 
versely occupying  the  land  for  as  much  as  fifteen  years, 
provided  the  true  title  holder  was  free  from  disability  at 
the  time  of  the  commencement  of  such  occupancy. 

In  the  first  place,  fifteen  years  had  not  expired  from 
the  time  plaintiff  took  possession  of  the  ten  acres  and  the 
filing  of  this  suit,  which  was  on'February  26,  1917,  and 
he,  according  to  his  testimony,  took  possession  of  the 
land  in  November,  1902.  But  at  that  time,  if  Mrs.  Rogers 
was  living,  she  was  under  the  disability  of  coverture,  and 
the  statute  did  not  run  against  her,  and  her  child,  the  in- 
fant Elmore  Rogers,  is  still  under  twenly-one  years  of 
age  and  the  statute  has  never  run  against  him.  Because 
of  the  legal  disability  of  Mrs.  Rogers,  the  principle  of 
law  relied  on  by  counsel  for  appellant,  to  the  effect  that 
when  the  statute  of  limitations  starts  against  an  ancestor 
it  will  continue  to  run  against  his  heirs  after  his  death — 
although  under  disability — does  not  apply. 

It  is  insisted,  however,  by  counsel  for  plaintiff,  that 
the  judgment  of  sale  under  which  the  defendant  pur- 
chased the  land  was  void  because  the  bond  which  the 
court  required  of  the  guardian  was  executed  by  only  one 
surety.  In  this  counsel  is  mistaken,  since  the  record 
shows  that  before  the  sale  a  bond  with  two  sureties  was 
executed  and  approved  according  to  the  requirements  of 
section  493  of  the  Civil  Code  of  Practice.  But,  if  it  were 
otherwise,  it  is  doubtful  if  plaintiff  could,  in  a  case  like 
this,  avail  himself  of  the  omission.  However,  since  it 
is  unnecessary,  we  do  not  determine  the  question. 

Finding  no  error  in  the  judgment,  it  is  affirmed. 
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Owens  v.  Commonwealth. 

(Decided  February  21,  1920.) 

Appeal  from  Perry  Circuit  Court. 

1.  Criminal  Law— Trial— Self-Defense— Instructions. — On  a  prosecu- 
tion for  malicious  wounding  with  a  deadly  weapon  with  intent 
to  kill,  evidence  considered  and  held  that  the  court  did  not  err 
in  refusing  to  give  an  instruction  on  self-defense. 

2.  Criminal'  Law— Assault  with  Intent  to  Kill— Deadly  Weapon^ 
When  Question  for  Court  or  Jury.— Where  the  weapon  is  of  such 
character  as  to  admit  of  <but  one  conclusion  in  that  respect,  the 
question  whether  or  not  it  is  deadly,  within  the  meaning  of  the 
statute,  is  one  of  law,  but  where  the  weapon  employed  is  such 
that  its  deadly  character  depends  upon  the  manner  and  circum- 
stances of  its  use,  the  question  is  one  of  fact  for  the  Jury. 

3.  Criminal  Law— Assault  With  Intent  to  Kill— Deadly  Weapon-— 
Question  for  Jury. — ^Whether  a  rock  about  the  size  of  a  ihan's 
hand  and  weighing  about  a  pound,  used  by  the  defendant  in 
striking  the  prosecuting  witness  who  was  about  thirty  feet  away, 
was  a  deadly  weapon,  was  a  question  for  the  Jury. 

4.  Criminal  Law — Trial — Instructions. — ^An  instruction  that  if  the 
defendant  "struck  and  wounded  S  with  a  rock,  a  deadly  weapon," 
was  erroneous  in  assuming  that  the  rock  was  a  deadly  weapon. 

H.  C.  EVERSOLE  for  appellant. 

CHARLES  I.  DAWSON,  Attorney  General,  and  T.  B.  McGROQOR, 
Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  William  Bogebs  Clay, 
Commissioner — Reversing. 

Adam  Owens,  who  was  convicted  of  malicious  wound- 
ing with  intent  to  kill  and  given  the  maximum  penalty, 
seeks  a  reversal  of  the  judgment. 

It  appears  that  Owens  struck  John  Spencer  with  a 
rock  and  crushed  his  skull.  Spencer,  who  says  that  he 
was  only  thirteen  years  of  age,  testified  as  follows: 
Early  Monday  morning  he  was  passing  through  appel- 
lant's yard.  The  Saturday  before  he  had  whipped  ap- 
pellant's son,  who  had  called  him  a  bad  name.  On  reach- 
ing appellant's  home,  he  asked  appellant's  son  to  go  with 
him  after  some  horses.  The  boy  called  to  his  mother 
that  Spencer  had  whipped  him  when  he  was  out  with 
him  before.  Thereupon  Mrs.  Owens  asked  Spencer  what 
he  had  whipped  her  son  for.  Spencer  replied  that  her 
son  had  called  him  a  bad  name.    Just  then  Owens  ran 
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out  and  threw  a  rook  and  struck  him  on  the  side  of  the 
head.  He  never  had  a  weapon  of  any  kind,  and  was  not 
endeavoring  to  hurt  Owens  at  the  time.  Debby  Wil- 
liams, Owens'  brother-in-law,  testified  that  when  Spencer 
came  to  the  house  of  Adam  Owens,  all  of  the  family  were 
in  bed  except  Mrs.  Owens.  Spencer  walked  up  on  the 
porch  and  said  that  he  wanted  Mrs.  Owens'  little  boy 
to  go  with  him  after  the  horses.  The  little  boy  said, 
**No,  mammy,  I  don't  want  to  go.  He  whipped  me  Sat- 
urday." Mrs.  Owens  said,  *'When  they  are  away  from 
me  they  can  whip  you."  Spencer  spoke  of  whipping  Mrs. 
Owens,  whereupon  Adam  Owens  said,  **I  don't  reckon 
you  would  come  in  a  man's  house  and  whip  his  wife." 
Spencer  called  Adam  Owens  a  bad  name  and  said, 
**What  have  you  got  to  say  about  itt"  Adam  Owens 
jumped  out  of  the  bed  in  his  night  clothes  and  went  to 
the  door.  Thereupon  Spencer  turned  and  stepped  down 
the  road  and  again  called  Owens  a  bad  name.  Owens  then 
got  a  rock  and  threw  and  hit  the  boy.  At  that  time  the 
boy  was  not  doing  anything  and  had  no  knife  or  gun  of 
any  kind.  Rome  Napier,  who  was  the  imcle  of  Spencer 
and  the  brother-in-law  of  Owens,  testified  that  he  came 
to  Owens'  house  a  few  minutes  after  the  difficulty.  He 
found  a  rock  which  they  said  was  the.  one  that  hit  him. 
The  rock  had  blood  on  it,  and  the  man  that  weighed  it 
said  that  it  weighed  a  pound.  The  rock  was  about  as 
long  as  his  hand,  with  a  kind  of  lump  on  one  side.  On 
cross-examination  he  stated  there  were  other  rocks  there, 
and  he  did  not  know  whether  the  rock  he  saw  was  the  one 
that  struck  Spencer. 

Adam  Owens  testified  as  follows:  Spencer  came 
through  the  yard  Monday  morning  with  a  bridle  on  his 
shoulder.  All  the  family  were  in  bed  except  Mrs.  Owens, 
who  was  making  a  fire  in  the  stove.  Spencer  said,  **Get 
up,  Evalee,  and  go  with  me  after  the  horse."  The  little 
boy  said,  **No,  I  ain't  going  with  him.  He  whipped  me 
Saturday  evening."  Mrs.  Owens  said,  *'Yes,  that  is  the 
way  they  do  when  they  get  you  away  from  me.  They 
whip  you  and  knock  you  any  way  they  want  to. "  Spencer 
said,  ''If  you  weren't  a  G —  d —  woman,  I  would  come  in 
and  cut  your  heart  out.  Owens  said,  '*No,  you  won't 
come  into  my  house  and  treat  my  wife  that  way." 
Spencer  replied,  ''Adam  Owens,  if  you  don't  hush,  I 
will  come  in  that  house  and  cut  your  G —  d —  heart  out." 
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At  the  same  time,  Spencer  called  him  a  vile  name.  Owens 
said,  ** Don't  you  call  me  that.'*  Owens  walked  to  the 
door  and  Spencer  opened  his  knife.  Owens  picked  up 
a  rock  and  threw  and  hit  Spencer  with  it.  A  knife  was 
exhibited  to  the  witness,  who  stated  that  the  knife  was 
the  one  that  Spencer  had  and  his  wife  had  picked  up. 
On  cross-examination  witness  testified  as  follows : 

**Q.  How  long  did  you  stay  there  after  you  knodced 
the  boy  down?  A.  About  ten  minutes.  Q.  What  did  you 
hit  him  fort  A.  I  hit  him  because  he  called  me  that  bad 
name  and  had  the  knife  in  his  hand,  coming  on  me  with  a 
knife.  Q.  Which  one  did  you  hit  him  fort  A.  I  hit  him 
more  for  calling  me  that  bad  name.  Q.  How  far  away 
was  he  at  the  time  you  threw  that  rock  and  struck  that 
boyt  A.  He  was  down  below  the  house.  Q.  About  how 
many  steps  away  from  yout  A.  He  was  about  nine  or  ten 
steps  away.  Q.  You  saw  the  knife  t  A.  Yes.  Q.  You 
didn't  hit  him  because  he  had  the  knife  in  his  handt 
A.  I  hit  him  because  he  called  me  that  bad  name.  The 
court:  Was  he  coming  in  the  direction  of  you  or  what 
was  he  doing  t  A.  He  was  standing  still  when  he  called 
me  that.  Q.  Did  he  move  any  from  where  he  first  was 
after  you  got  up  till  you  hit  himt  A.  No,  sir.  At  the 
time  I  got  up  he  was  standing  at  the  door.  Q.  And  was 
he  still  at  the  door  when  you  hit  himt  A.  No,  sir,  he  had 
stepped  away  from  the  door,  moved  down  a  little  bit. 
Q.  How  far  had  he  moved  t  A.  About  three  steps  from 
the  door.  Q.  Where  did  you  get  the  rockt  A.  At  the 
upper  side  of  the  door.  Q.  And  you  was  about  nine  or 
ten  steps  away  from  him  when  you  hit  himt  A.  Yes."" 

We  find  no  merit  in  the  contention  that  the  court 
erred  in  not  giving  an  instruction  on  self-defense.  While 
Owens  first  stated  that  he  hit  the  boy  because  he  had 
called  him  a  bad  name  and  was  coming  on  him  with  a 
knife,  he  subsequently  admitted  that  Spencer  was  nine 
or  ten  steps  away  and  was  standing  still,  and  that  he 
struck  Spencer  not  because  he  had  a  knife  in  his  hand, 
but  because  he  called  him  a  bad  name.  Not  only  so,  but 
the  testimony  of  the  other  witnesses  present  shows  that 
the  boy  had  moved  away  from  the  house  and  was  not 
attempting  in  any  manner  to  injure  Owens  when  the 
rock  was  thrown.  It  is  therefore  clear  that  Owens  was 
in  no  danger,  real  or  apparent,  and  therefore  was  not 
entitled  to  an  instruction  on  self-defense. 
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It  is  next  insisted  that  the  court  erred  in  not  leaving 
to  the  jury  the  question  whether  the  rock  with  which  the 
accused  struck  the  Spencer  boy  was  a  deadly  weapon. 
The  instruction  complained  of  is  as  follows: 

**If  you  shall  believe  from  the  evidence  in  this  case 
beyond  a  reasonable  doubt,  that  the  defendant,  Adam 
Owens  in  Perry  county,  Kentucky,  and  before  the  finding 
of  the  indictment  herein,  wilfully  and  feloniously  and  of 
his  malice  aforethought,  and  not  in  his  necessary  ot  rea- 
sonably apparent  necessary  self-defense,  struck  and 
wounded  John  Spencer  with  a  .rock,  a  deadly  weapon 
with  intention  to  kill  him,  from  which  striking  and 
wounding  as  aforesaid,  the  said  John  Spencer  died  not 
thereby;  then  the  defendant,  Adam  Owens,  is  guilty  as  - 
charged  in  the  indictment  and  you  ought  to  so  find  and 
fix  his  punishment  at  confinement  in  the  state  peniten- 
tiary for  a  period  of  time  not  less  than  one  year  nor 
more  than  five  years  in  your  discretion,  according  to  Jthe 
proof  '* 

The  established  rule  on  the  subject  is  that  where  the 
weapon  is  of  such  character  as  to  admit  of  but  one  con- 
clusion in  that  respect,  the  question  whether  or  not  it  is 
deadly,  within  the  meaning  of  the  statute,  is  one  of  law, 
but  where  the  weapon  employed  is  such  that  its  deadly 
character  depends  upon  the  manner  and  circumstances 
of  its  use,  the  question  is  one  of  fact  for  the  jury.  Thus, 
in  the  case  of  Commonwealth  v.  -Duncan,  91  Ky.  595,  16 
S.  W.  531,  the  defendant  struck  the  prosecuting  witness 
with  a  rock  larger  than  a  man's  fist.  The  court  said: 
**  Whether  in  this  instance  the  rock  was  large  enough  to 
produce  death,  and  therefore  a  deadly  weapon,  should 
have  been  left  to  the  jury,  and  the  court  erred  in  taking 
the  question  from  them. ' '  The  same  rule  was  announced 
in  Cosby  v.  Commonwealth,  115  Ky.  221,  72  S.  W.  1089, 
where  the  striking  was  done  with  a  club  and  rock,  and  in 
Woodson  V.  Commonwealth,  21  S.  W.  584,  where  an  iron 
poker  wias  used.  In  Eiggs  v.  Commonwealth,  33  S.  W. 
413,  and  in  Smallwood  v.  Commonwealth,  33  S.  W.  822, 
the  question  whether  a  pistol  used  in  striking  was  a 
deadly  weapon  was  held  for  the  jury.  In  McWilliams 
V.  Commonwealth,  35  S.  W.  538,  the  prosecuting  witness 
produced  several  small  sized  stones,  and  expressed  the 
belief  that  one  of  them,  which  was  about  as  large  as  a 
Plan's  fist,  was  the  rock  with  which  the  defendant  struck 

Digitized  by  V:rOOQlC 


Wilkes  V.  Kitchen.  211 

him.  The  defendant  denied  that  that  was  the  rock  and 
claimed  that  he  had  used  a  smaller  rock.  The  language 
of  the  instruction  was,  **  assault,  strike  and  wound  James 
Corbin  upon  his  head,  with  rocka,  .  .  .  deadly 
weapon  or  weapons. '^  The  court  held  that  the  instruction 
assumed  that  the  rocks  were  deadly  weapons,  and  that 
this  question  should  have  been  left  to  the  jury.  In  the 
present  case,  one  witness  stated' that  the  rock  was  about 
the  size  of  his  hand,  and  there  was  hearsay  evidence  tiiat 
it  weighed  a  pound.  When  the  defendant  threw  the  rock, 
Spencer  was  about  twenty-seven  or  thirty  feet  away. 
Under  these  circumstances,,  the  question  whether  the 
rock  was  a  deadly  weapon  was, for  the  jury.  The  lan- 
guage of  the  instruction  is,  **  struck  and  wounded  John 
Spencer  with  a  rock,  a  deadly  weapon,"  thus  assuming, 
as  in  the  case  of  McWilliams  v.  Commonwealth,  supra, 
that  the  rock  was  a  deadly  weapon.  It  follows  that  the 
instruction  was  erroneous. 

On  another  trial  the  court  will  leave  it  to  the  jury  to 
say  whether  the  rock  was  a  deadly  weapon,  and  will  in- 
struct the  jury  in  accordance  with  the  rule  laid  down  in 
Cosby  V.  Commonwealth,  supra. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Wilkes  V.  Kitchen,  et  al. 

(Decided  February  27,  1920.) 

Appeal  from  Lawrence  Circuit  Court. 

1.  Appeal  and  Error — ^Pleading — ^Answer— Amendment — ^Abuse  of 
Discretion. — ^It  was  an  abuse  of  discretion  to  set  aside  Ihe  sub- 
mission and  permit  to  be  filed  an  amended  answer  which  did 
not  conform  to  the  proof,  and  which  changed  substantiaUy  the 
defense. 

2.  Payment— Application  of— Secured  and  Unsecured  Claims.— A 
creditor  holding  secured  and  unsecured  claims  may  apply  an  un- 
directed payment  to  an  unsecured  claim. 

FRED  M.  VINSON,  M.  S.  BURNS  -and  W.  D.  O'NEAL  for  appel- 
lant. 

JOHN  M.  WAUOH  for  appellees. 
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Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

On  February  17,  1911,  Albert  Wilkes  executed  and 
delivered  to  H.  N.  Fischer  his  promissory  note  for 
$1,000.00,  payable  four  years  from  date  and  secured  by 
a  mortgage  on  certain  land  in  Lawrence  county.  The 
note  was  then  endorsed  to  the  firm  of  Kitchen  &  Fischer 

On  February  24, 1911,  Wilkes  entered  into  a  contract 
with  Kitchen  &  Fischer,  by  which  they  agreed  to  buy  at 
certain  prices  all  the  white  oak  and  chestnut  oak  ties, 
which  Wilkes  delivered  to  them  at  Webbville. 

On  May  27,  1914,  Kitchen  &  Fischer  entered  into  an- 
other contract  with  Wilkes,  by  which  they  agreed  to  pay 
certain  prices  for  certain  kinds  of  staves  to  be  delivered 
and  inspected  on  the  yard  at  Webbville,  Ky. 

Admitting  certain  credits,  Kitchen  &  Fischer  brought 
suit  to  enforce  their  mortgage  lien.  Wilkes  pleaded  that 
he  had  paid  the  note  by  the  delivery  of  ties  and  staves. 
The  allegations  of  the  answer  were  denied  by  reply. 
After  proof  had  been  taken  and  the  case  had  been  sub- 
mitted, defendant  tendered  an  amended  answer,  plead- 
ing in  substance  that  at  the  time  of  the  execution  of  the 
contract  for  the  purchase  of  staves,  there  were  interlined 
in  the  contract,  the  words  '*on  the  mill  yard''  (which  was 
at  defendant's  farm),  and  that,  by  fraud  of  plaintiffs, 
these  words  were  erased.  He  further  alleged  that  the 
staves  were  sawed  and  placed  on  the  mill  yard  and  plain- 
tiffs were  notified  to  inspect  them,  but  they  failed  to  do 
so ;  that  the  staves  were  destroyed  by  fire,  and  that  they 
would  not  have  been  lost  had  it  not  been  for  plaintiffs' 
failure  to  inspect  the  staves.  Over  the  objection  of  plain- 
tiffs, the  court  ordered  that  the  submission  be  set  aside, 
and  permitted  defendant  to  file  the  amended  answer  upon 
the  condition  that  it  should  not  delay  the  trial  of  the  case. 
The  case  was  again  submitted  and  judgment  rendered  in 
favor  of  the  plaintiffs  for  the  sum  of  $1,000.00  with  in- 
terest from  date,  subject  to  a  credit  of  $481.86.  It  was 
further  adjudged  that  to  secure  this  sum  plaintiffs  were 
entitled  to  a  lien  on  the  land  covered  by  the  mortgage, 
and  the  land  was  ordered  sold.    Defendant  appeals. 

The  contract  itself,  as  well  as  the  testimony  of  plain- 
tiffs'  witnesses,  shows  that  the  staves  were  to  be  de- 
livered and  inspected  at  Webbville  and  not  on  the  mill 
yard  at  defendant's  farm.    Defendant  testified  that  when  , 
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the  contract  was  being  drawn,  Kitchen  interlined  the 
words,  **the  mill  yard,'*  and  contends  that  these  words 
were  subsequently  erased.  The  contract  is  before  us  and 
does  not  bear  evidence  of  any  such  erasure. 

However,  defendant  contends  that,  as  the  allegations 
of  the  amended  answer  were  not  denied,  they  should  be 
taken  as  confessed.  Without  determining  that  the  amend- 
ed answer  presents  any  defense,  we  think  that  the  court 
should  not  have  permitted  it  to  be  filed.  While  the  court 
has  a  broad  discretion  in  allowing  amended  pleadings, 
that  discretion  is  subject  to  the  limitation  that  the  plead- 
ings must  be  in  furtherance  of  justice,  and  must  not 
change  substantially  the  claim  or  defense.  Section  134, 
Civil  Code.  The  amended  answer  was  tendered  after 
the  proof  had  been  taken  and  the  cause  submitted  for  the 
purpose  of  conforming  the  pleadings  to  the  proof.  Not 
only  did  it  fail  to  conform  to  the  proof  because  there  was 
no  evidence  that  any  interlineation  in  the  contract  was 
erased,  but  it  changed  substantially  the  defense  inter- 
posed by  the  original  answer.  Under  the  circumstances, 
it  was  an  abuse  of  discretion  to  permit  it  be  filed. 

Another  contention  of  the  defendant  is  that  none  of 
the  purchase  price  of  the  ties  should  have  been  credited 
on  defendant's  account  for  groceries.  The  contract  did 
not  provide  that  the  purchase  price  should  be  credited 
on  the  note  nor  did  defendant  direct  that  this  be  done. 
Since  it  isi  the  rule  that  a  creditor  receiving  payments 
from  his  debtor,  without  any  direction  as  to  their  ap- 
plication, may  appropriate  them  to  any  legal  debt  which 
he  holds  against  his  debtor,  a  creditor  holding  secured 
and  unsecured  claims  may  apply  an  undirected  payment 
to  an  unsecured  claim.  21  K.  C.  L.,  p.  96 ;  Cain  v.  Vogt, 
138  Iowa  631, 116  N.  W.  786, 128  A.  S.  R.  216. 

On  the  whole  we  conclude  that  defendant  was  allowed 
all  the  credits  to  which  he  was  justly  entitled,  and  that 
the  judgment  was  proper. 

Judgment  affirmed. 


Pullman  Onnpany  v.  Pulliam,  By,  &c. 

(Decided  February  27,  1920.) 

Appeal  from  Boyle  Circuit  Court. 

1.     Damages — ^Punitive  Damages — ^Instructions. — ^To  authorize  an  in- 
struction on  punitive  damages  It  must  he  shown  that  defendant 
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acted  wantonly,  recklessly,  oppresslyely  or  with  such  malice  as 
implies  a  spirit  of  mischief  or  criminal  indifference  to  civil  ob- 
ligations. 

2.  Damages — Assault  UpoA  Passenger  in  Car— iSubmission  to  Jury. — 
Where  a  passenger  in  a  Pullman  car  testifies  that  she  was  as-  - 
saulted  or  attacked  on  three  different  occasions  while  in  her 
berth,  and  that  she  attempted  to  notify  the  conductor  at  the 
time  each  of  these  attacks  took  place,  and  It  is  admitted  that 
she  did  report  at  least  the  first  attack,  the  plaintiff  made  out  a 
case  for  the  Jury  and  the  court  did  not  err  in  so  submittlns  it 

3.  Carriers — Sleeping  Car  Company— <Jare  of  Passengers. — ^A  sleep- 
ing car  company  is  ofbligated  to  keep  a  reasonable  watch  oyer 
sleeping  passengers  and  their  property. 

4.  Damages— Action  for  Assault  Upon  Passenger  in  Cai^-^Evidence. 
— ^Where  the  petition  alleged  plaintiff  had  been  attacked  or  as- 
saulted in  her  berth,  in  the  absence  of  other  allegations  it  was 
error  for  the  court  to  admit  evidence  of  any  other  acts  or  facts 
not  connected  with  or  incident  to  those  charged  in  the  petition. 

5.  Negligence — ^Pleading.— ^Negligence  may  be  averred  in  general 
ternvB  and  under  such  an  allegation  plaintiff  may  show  any  specific 
acts  of  negligence,  but  a  plaintiff  undertaking  to  specifically  set 
forth  the  negligent  acts  complained  of,  can  not  prove  or  rely 
upon  others. 

6.  Trial — ^Argument  of  Counsel. — A  great  latitude  is  and  should 'be 
allowed  counoel  in  making  arguments  to  the  Jury,  but  counsel 
should  be  careful  in  the  presentation  of  their  causes  to  confine 
themselves  to  facts  brought  out  in  the  evidence,  or  to  reasonable 
deductions  therefrom;  beyond  this  counsel  can  not  safely  go. 

OEOHaE  E.  STONE  and  BINGHAM,  PETER.  TABB  &  JJESVl  for 
appellant. 

EM5MET  PURYEAR,  ROBT.  ILARDINQ  and  JOHN  W.  RAW- 
LINGS  for  appellee. 

Opinion  of  the  Court  by  Judge  Quin — ^Reversing. 

Defendant  (appellant)  ia  seeking  the  reversal  of  a 
judgment  for  $5,000.00,  obtained  by  plaintiff  at  the  hands 
of  a  jniy. 

The  court  sustained  a  motion  for  a  directed  verdict 
made  by  the  Cincinnati,  New  Orleans  &  Texas  Paoifio 
Railway  Co.,  a  co-defendant. 

Plaintiff  took  passage  in  a  Pullman  car  in  Novem- 
ber, 1915,  at  Tuscaloosa,  Alabama,  destined  for  George- 
town, Ky.,  and  she  alleges  thai  after  retiring  for  the 
night  she  was  awakened  by  some  person  invading  the 
privacy  of  her  berth  and  placing  their  hands  upon  her 
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person.  She  gave  an  alarm;  after  some  time  the  Pullman 
conductor  appeared  and  he  assured  her  of  protection.  A 
second  attack  was  made  upon  her;  the  conductor  was 
again  summoned  and  promised  to  keep  a  watch  in  the  car 
thereafter.  She  was  attacked  a  third  time,  when  a  ring 
was  taken  from  her  finger.  As  a  result  of  these  attacks 
she  suffered  great  mental  and  physical  pain,  her  nervous 
system  was  shocked,  «ind  she  sustained  permanent  in- 
juries. 

We  will  discuss  the  several  points  urged  for  reversal 
in  the  order  presented. 

The  court  did  not  err  in  overruling  the  motion  for 
a  peremptory  instruction;  there  was  sufficient  evidence 
to  take  the  case  to  the  jnry,  as  will  be  seen  later,  when 
we  take  up  the  question  of  evidence.  Instruction  No.  1 
is  not  erroneous ;  it  reads : 

*'You  are  instructed  that  it  was  the  duty  of  the  de- 
fendant, Pullman  Company,  to  guard  and  protect  the 
plaintiff  from  any  annoyance  and  assault  so  far  as  could 
-  reasonably  be  done  by  the  exercise  of  ordinary  care, 
while  she  was  a  passenger  riding  in  its  car;  and  if  you 
believe  from  the  evidence  in  this  case  that  the  privacy  of 
plaintiff's  sleeping  apartment  was  invaded  one  or  more 
times,  or  that  (while  so  occupying  said  apartment)  she 
was  subjected  to  assault  by  having  the  hands  of  some 
person  placedmpon  her  against  her  will;  or  that  a  ring 
was  taken  from  her  hand  against  her  will,  and  that  by 
each,  or  any,  or  all  of  said  acts  she  was  injured,  or 
frightened,  or  humiliated,  or  shocked ;  and  that  each,  or 
any  or  all  of  said  acts  might  have  been  prevented  by  the 
exercise  of  ordinary  care  and  vigilance  under  the  circum- 
stances then  and  there  existing  upon  the  part  of  the 
agents  and  servants  of  the  defendant  in  charge  of  said 
car,  then  the  law  is  for  the  plaintiff,  and  you  will  find  a 
verdict  for  her  against  the  said  company,  and  if  you  do 
not  so  believe  you  will  find  for  the  defendant.*' 

It  is  argued  that  such  instruction  was  susceptible  of 
the  construction  that  the  action  of  the  conductor  in  grab- 
bing plaintiff's  arm  when  she  was  going  to  the  diner,  as 
brought  out  in  the  proof,  might  have  been  considered  by 
the  jury  to  have  been  embraced  in  the  language  employed. 
We  do  not  so  understand  it,  but  since  a  reversal  must  be 
ordered  for  other  reasons,  the  court  upon  a  retrial  will 
insert  the  parenthetical  clause  found  above.    This  will 
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overcome  an  apparent  objection  to  an  otherwise  conced- 
edly  proper  instruction. 

Instruction  No.  2  is  erroneous  in  two  particulars,  (1) 
there  was  no  evidence  that  the  assaults  complained  of 
were  made  by  any  agent  or  sertant  of  the  defendant  and 
hence  any  reference  to  this  fact  should  not  have  been  em- 
bodied in  the  instruction.  (2)  It  contained  the  further 
vice  of  allowing  the  jnry  to  find  punitive  damages. 

To  authorize  an  instruction  on  punitive  damages  it 
must  be  shown  that  defendant  had  acted  wantonly,  reck- 
lessly, oppressively  or  with  such  malice  as  implies  a 
spirit  of  mischief  or  criminal  indifference  to  civil  obliga- 
tions. L.  &  N.  E.  R.  Co.  V.  Wilkins,  GrdX  143  Ky.  572, 
136  S.  W.  1023,  in  which  case  the  court  quotes  with  ap- 
proval the  following  language  found  in  Central  Kentucky 
Traction  Co.  v.  May,  126  S.  W.  1092: 

*' Punitive  damages  are  not  authorized  and  should 
never  be  allowed,  in  any  case,  where  there  is  not  some 
evidence  tending  to  show  that  the  defendant  has  acted 
maliciously,  willfully,  or  with  such  gross  negligence  asi  to 
indicate  a  wanton  disregard  of  the  rights  of  others 
(Koestel  v.  Cunningham,  97  Ky.  421),  or,  where  there  is 
conduct  on  the  part  of  the  defendant  indicating  a  pur- 
pose to  have  plaintiffs  injured  or  of  a  reckless  disregard 
of  the  safety  of  plaintiff's  person  (McHenry  Coal  Co.  v. 
Sneddon,  98  Ky.  684).'' 

See  also  South  Covington  &  Cincinnati  Street  By. 
Co.  V.  Barr,  147  Ky.  549,  144  S.  W.  755;  L.  &  N.  R.  R. 
Co.,  V.  Logan's  Admrx.,  178  Ky.  29, 198  S.  W.  537. 

The  record  contains  no  evidence  of  any  conduct  or 
misconduct  on  the  part  of  defendant's  agents  or  serv- 
ants sufficient  to  bring  the  case  within  the  rule  stated 
above  and  the  court  erred  in  submitting  this  question  to 
the  jury. 

It  is  said  the  verdict  is  not  sustained  by  the  evidence 
but  with  this  contention  we  cannot  agree.  Plaintiff  tes- 
tified :  She  was  on  her  way  to  visit  her  grandmother  at 
Falmouth ;  she  left  Tuscaloosa  about  4 :40  p  m. ;  she  had 
twenty  dollars  in  her  shoes,  and  some  remark  was  made 
by  her  school  friends  not  to  take  off  her  shoes ;  this  was 
in  the  presence  of  the  porter  and  conductor;  she  retired 
about  8 :30 ;  about  11  p.  m.  she  was  awakened  and  put  her 
hand  out  and  touched  a  large,  rough  hand,  which  was 
jerked  away;  she  turned  on  the  light  in  the  berth,  rang 
the  bell  and  in  about  ten  minutes  the  conductor  came  and 
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he  laughed  at  her;  the  lights  were  turned  out  in  the 
sleeper  and  while  she  was  still  awake,  about  two  hours 
later,  some  one  touched  her  foot ;  she  screamed  and  rang 
the  bell;  the  conductor  came  and  said  he  would  leave  the 
big  light  burning  and  told  her  that  if  any  one  came  again 
to  try  to  see  who  it  was.  After  the  lights  had  been  put, 
along  about  3.30  or  4  a.  m.,  some  one  again  touched  her 
foot ;  she  raised  up,  put  her  right  hand  out  and  as  she  did 
so  some  one  grabbed  her  hand  and  took  oflf  her  cameo 
ring;  she  screamed  and  a  woman  in  the  opposite  berth 
asked  what  was  the  trouble ;  although  she  rang  the  bell 
no  one  came ;  soon  thereafter  it  was  daylight.  She  never 
closed  her  eyes  after  the  first  attack ;  as  she  went  to  the 
dressing  room  she  saw  the  porter  looking  at  her,  as  she 
says  '*with  an  evil  eye.''  This  so  frightened  her  that  she 
finished  dressing  in  her  berth.  Later  she  went  to  the 
dressing  room  with  a  woman  passenger;  she  told  the 
train  conductor  of  the  loss  of  her  ring. 

The  Pullman  conductor  tried  repeatedly  to  talk  to 
her;  offered  to  assist  her  to  the  diner;  she  declined  and 
**he  kinda  grabbed  her  arm;''  she  was  in  a  state  of  col- 
lapse when  she  reached  Georgetown ;  oried  all  the  way  to 
Falmouth;  couldn't  control  herself;  wouldn't  go  to  her 
room  alone,  in  the  daytime ;  she  is  still  nervous  and  can 
not  sleep  alone ;  she  was  never  sick  before.  She  went  to 
see  a  physician  the  second  day  after  she  reached  Fal- 
mouth. Her  testimony  as  to  her  nervous  condition  is  cor- 
roborated by  other  witnesses,  including  her  mother. 

The  .physician,  visited  by  plaintiff  at  Falmouth,  gave 
his  deposition  in  which  he  said  he  had  known  plaintiff  all 
her  life ;  that-he  saw  her  on  November  26th,  in  his  offi<je ; 
she  was  then  suffering  from  a  skin  affection;  she  was 
anaemic  and  in  a  generally  run  down  condition.  He  reg- 
ulated her  diet  and  gave  her  a  tonic;  his  treatment  lasted 
for  about  three  weeks ;  'she  seemed  to  have  improved 
when  she  left.  He  did  not  recall  that  the  patient  said 
anything  to  him  about  any  disturbance  on  the  railroad 
train,  or  mentioned  the  loss  of  her  ring. 

The  rule  governing  sleeping  car  companies  is  thus 
stated  in  Pulhnan  Palace  Car  Co.  v.  Hunter,  107  Ky.  519, 
54  S.  W.  845,  47  L.  E.  A.  286: 

'*The  main  inducement  offered  to  the  traveling  public 
to  occupy  sleeping  cars,  and  to  pay  the  extra  fee  charged 
therefor,  is  that  the  fatigue  and  discomfort  of  railroad 
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travel  is  in  some  degree  ameliorated  by  being  able  to 
sleep  with  security;  and  the  company,  in  advertising  its 
accommodations  for  sleeping,  and  accepting  compensa- 
tion therefor,  becomes  thereby  obligated  to  keep  a  rea- 
sonable watch  over  the  safety  of  its  sleeping  passengers 
and  their  property ;  and  this  seems  to  be  the  measure  of 
their  responsibility  as  defined  by  other  courts/' 

To  same  effect  see  10  C.  J.  1177;  PuUman  Co.  v. 
Schaffner,  126  Ga.  609,  55  S.  E.  933,  9  L.  B.  A.  (N.  S.) 
407;  Pullman  Palace  Car  v.  Harch,  30  Tex.  Civ.  App. 
303,  70  S.  W.  771;  Calder  v.  Southern  Ey.  Co.,  89  S.  C. 
287,  71  S.  E.  841. 

As  to  defendant's  evidence:  The  Pullman  conductor 
testified  that  he  was  on  watch  from  the  time  he  left 
Chattanooga  at  about  10 :40  p.  m.  until  3  a.  m.,  and  that 
when  the  call  came  from  lower  No.  10,  the  berth  occupied 
by  plaintiff,  he  answered  as  soon  as  he  could,  and  wnen 
plaintiff  told  him  that  someone  had  placed  their  handg 
in  her  berth  he  promised  to  keep  watch  and  went  into 
the  drawing  room,  which  is  about  12  feet  from  lower  No. 
10 ;  assorted  his  tickets,  and  remained  there  until  3  a.  hl 
when  he  called  the  porter.  The  end  lights  were  burning; 
he  told  the  porter  what  plaintiff  had  said  and  for  him 
to  keep  watdi.  He  heard  nothing  further.  Plaintiff  said 
nothing  of  losing  her  ring.  Neither  the  porter  nor  con- 
ductor heard  the  conversation  about  the  twenty  dollars 
at  Tuscaloosa.  The  porter  came  on  duty  at  3  a.  m.  and 
sat  on  a  stool  at  the  end  of  the  car  shining  shoes.  He 
called  plaintiff  for  Georgetown,  had  to  caU  her  two  or 
three  times;  she  told  him  of  losing  her  ring;  he  looked 
for  it  and  she  assisted  him  in  the  search.  When  the 
train  conductor  came  through  he  told  him  to  look  again, 
which  he  did ;  said  plaintiff  showed  no  signs  of  nervous- 
ness, that  he  brushed  her  clothes,  she  tipped  him  and  he 
carried  her  baggage  to  the  platform  at  Georgetown.  He 
had  no  call  from  lower  10. 

The  defendant  accounted  for  all  the  berths,  both 
lower  and  upper  in  the  sleeper,  many  of  which,  includ- 
ing Nos.  8  and  12,  were  occupied  by  members  of  a  foot- 
ball team  from  Chattanooga  to  Danville.  Two  or  three 
of  these  boys  testified;  they  said  they  heard  no  outcry. 

Complaint  is  next  made  of  the  admission  of  incompe- 
tent evidence. 

There  is  no  general  allegation  of  negligence,  plain- 
tiff's~  case  being  predicated  upon  the  three  specific  as- 
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saults  alleged  in  the  petition.  Negligence  may  be  averred 
-in  general  terms  and  plaintiff  under  such  an  allegation 
may  show  any  specific  acts  of  negligence,  but  having  un- 
dertaken to  specifically  set  forth  the  negligent  acta  com- 
plained of  she  cannot  prove  or  rely  upon  others.  Daniel 
Boone  Coal  Co.  v.  Turner,  181  Ky.  756,  205  S.  W.  931; 
Hart  V.  Roth,  186  Ky.  535,  217  S.  W.  893.  The  evidence 
should  have  been  confined  to  the  issues  made  by  the 
pleadings  and  it  was  error  to  admit  testimony  as  to  the 
rudeness  of  the  conductor,  the  evil  look  of  the  porter,  or 
of  any  acts  or  facts  not  pertinent  to  the  negligence 
charged. 

It  would  require  rather  a  tedious  detail  to  enter  into 
a  further  recital  of  the  evidence,  nor  would  any  uaeful 
puri>08e  be  subserved  by  so  doing.  Much  of  it  was  in- 
competent and  irrelevant;  the  court  repeatedly  admon- 
ished the  jury  not  to  regard  certain  statements ;  defend- 
ant's objections  were  in  the  main  sustained,  but  with  the 
several  admonitions  and  favorable  rulings  there^  was  so 
much  of  this-  character  of  evidence  before  the  jury,  as 
renders  it  impossible  to  say  what  effect  this  testimony 
may  have  had  upon,  or  to  what  extent  it  may  have  in- 
fluenced their  verdict.  The  trouble  grew  out  of  the  lati- 
tude of  the  inquiry;  a  too  liberal  interpretation  of  the 
questions  at  issue;  the  scope  of  the  evidence  was  too 
broad.  The  sole  issue  triable  was  the  invasion  of  the 
plaintiff's  berth,  the  three  attacks  or  assaults,  and  if 
upon  the  return  of  the  case  the  evidence  is  limited  io  this 
issue,  much  of  the  complaint  as  to  the  admission  of  evi- 
dence \vill  be  eliminated. 

Nor  was  such  evidence  competent  under  the  rule  that 
such  facts,  though  not  in  issue,  were  so  connected  with 
the  issuable' facts  as  to  form  a  part  of  the  same  trans- 
action or  subject  matter  as  to  make  them  relevant  to  the 
facts. 

Appellant's  dream  theory  does  not  impress  us.  While 
not  specifically  versed  in  the  phenomenon  of  dreams,  our 
limited  knowledge  thereof  is  such  as  to  dispel  any  idea 
that  plaintiff  could  have  had  three  separate  visions 
within  the  space  of  a  few  hours  that  some  one  was  at- 
tacking or  attempting  to  assault  hdr.  Especially  when 
she  says  she  never  closed  her  eyes  after  the  first  experi- 
ence. 
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Another  ground  for  reversal  is  the  misconduct  of 
counsel  both  during  the  trial  and  in  the  argument  to  the 
jury.  The  one  objectionable  statement  of  plaintiff^s 
counsel  during  the  examination  of  defendant's  conductor, 
was  withdrawn  as  it  should  have  been  and,  of  course,  it 
will  not  be  repeated  upon  the  next  trial. 

During  the  closing  speech  by  plaintiff's  counsel,  de- 
fendant's counsel  interposed  many  objections,  and  re- 
peatedly moved  to  discharge  the  jury  because  of  im- 
proper argument;  these  were  overruled. 

It  is  good  to  be  zealously  affected  always  in  a  good 
thing,  says  the  Apostle  fPaul  (Gal.  4,  18).  Passionate 
ardor  for  a  client's  cause;  eagerness  for  victory,  the  en- 
thusiasm and  interest  that  comes  to  one  imbued  with  the 
justness  and  righteousness  of  his  side  of  a  lawsuit  will 
oftentimes  lead  an  attorney  in  argument  to  overstep  the 
bounds  of  propriety,  forget  the  law  and  the  evidence, 
get  outside  the^  record  and  bring  to  the  attention  of  the 
jury  matters  having  no  bearing  upon  the  questions  in- 
volved. Sometimes  improper  argument  is  unintention* 
ally  made;  then  again  resort  thereto  is  done  intention- 
ally. Great  latitude  is  and  should  be  allowed  counsel  in 
making  their  arguments,  but  counsel  should  be  careful 
in  the  presentation  of  their  case,  to  confine  themselves 
to  facts  brought  out  in  the  evidence,  and  to  reasonable 
deductions  to  be  drawn  therefrom.  They  cannot  safely 
or  properly  go  beyond  this  limit.  C.  St.  L.  N.  0.  &  R.  Co. 
V.  Rowell,  151  Ky.  313,  151  S.  W.  950;  L.  &  N.  R.  R.  Co. 
V.  Crowe,  32  R.  1145,  107  S.  W.  808;  L.  &  N.  R.  R.  Co.  v. 
Payne,  133  Ky.  274,  127  S.  W.  993;  Kentucky  Wagon 
Mfg.  Co.  V.  Duganics,  113  S.  W.  129;  I.  C.  R.  R.  Co.  v. 
Proctor,  122  Ky.  92,  89  S.  W.  712;  C.  N.  0.  &  T.  P.  Ry. 
Co.  V.  Martin,  154  Ky.  348,  157  S.  W.  710;  Owensboro 
Shovel  &  Tool  Co.  v.  Moore,  154  Ky.  431, 157  S.  W.  1121; 
L.  &  N.  R.  R.  Co.  V.  Baker's  Admr.,  183  Ky.  795,  210  S. 
W.  674. 

In  the  present  case  plaintiff's  counsel  on  more  than 

one  occasion  got  beyond  the  lines-  of  proper  argument 

and  did  not  confine  himself  to  the  real  issues.  This  was 

doubtless  due,  in  part,  at  least,  to  the  wide  range  taken 

by  the  evidence.    But  the  evidence  will  be  restricted  on 

'^^"e  next  trial  as  herein  indicated  and  counsel  should  con^ 

himself  thereto,  or  to   any    deductions    reasonably 

Ing  therefrom. 
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The  ground  that  the  verdict  is.  excessive  is  well  taken. 
The  evidence  did  not  warrant  the  amount  allowed;  per- 
haps the  award  was  enhanced  by  instruction  No.  2  or 
counsel's  passionate  appeal  to  the  jury.  Since  a  new 
trial  will  be  free  from  the  erroneous  instruction,  and 
counsel  in  his  argument  will  be  governed  by  the  views 
herein  expressed,  should  a  verdict  be  rendered  in  plain- 
tiff's favor  it  probably  will  be  tempered  by  the  facts 
appearing  in  the  record. 

For  the  reasons  given  the  judgment  is  reversed  for 
further  proceedings  consistent  herewith. 


Wilson  V.  Caughlin. 

(Decided  February  27»  1920.) 

Appeal  from  Carlisle  Circuit  Court, 

1.  Appeal  and  Error — ^Mandate— 'New  TrlaL^Where  a  mandate  of 
""       the  appellate  court  issued  pursuant  to  an  opinion  on  a  former 

,  appeal  was  not  filed  in  the  lower  court,  but  the  parties  entered 
into  a  second  trial  without  objection,  and  the  trial  proceeded 
to  a  Judgment,  motion  for  a  new  trial  was  made  and  overruled, 
the  parties  will  be  held  to  have  waived  the  filing  of  the  mandate. 

2.  Appeal  and  Error— Mandate — Second  Trial.— Where  the  records 
of  the  appellate  court  show  that  the  mandate  was  issued  It  should 
have  been  filed  before  a  retrial,  but  the  pcurtles  having,  without' 
objection,  entered  into  a  second  trial,  which  proceeded  to  Judg« 
ment,  it  is  too  late  to  complain  of  the  alleged  error  for  the  firvt 
time  in  this  court 

3.  Adverse  Possession — Trial — Instructions. — It  is  preferable  in  an 
instruction  defining  adverse  possession  to  use  the  words  "actual, 
open,  notorious,  continuous,  adverse  and  peaceable,"  but  a  failure 
to  include  the  word  "peaceable"  is  not  fatal  to  the  instruction, 
especially  where  in  a  former  opinion  it  was  held  that  defendant 
was  in  possession  of  the  land  involved  and  the  evidence  failed  to 
show  plaintiff  was  in  the  actual  possession  of  any  part  6f  the 
boundary. 

4.  Appeal  and  Error — ^Law  of  the  Case. — The  opinion  of  the  court 
on  the  first  appeal  is  binding  on  the  parties,  the  courts  and  of  sub- 
sequent proceedings  as  to  issues  upon  which  the  evidence  is  sub- 
stantially the  same. 

JOHN  E.  KANE  for  appellant. 

JESSE  F.  NICHOLS  and  W.  J.  WEBB  for  appellee. 
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Opinion  of  the  Court  by  Judge  Quin — Affirming, 

The  facts  leading  up  to  this  suit  will  be  found  in  the 
first  opinion  in  167  Ky.  35,  180  S.  W.  40. 

Appellant  (plaintiff  below)  is  seeking  the  recovery 
of  a  tract  of  66y2  acres,  on  an  island  in  the  Mississippi 
river,  judgment  in  appellant's  favor  as  to  a  tract  of 
200  acres  having  been  affirmed  in  the  former  opinion.  On 
the  first  trial  the  judgment  favored  the  appellant,  but 
upon  appeal  the  judgment  was  reversed  and  on  the  sec- 
ond trial  the  defendant  was  successful. 

The  first  ground  for  reversal  is  the  failure  of  ap- 
pellee (appellant  in  the  former  case)  to  file  the  mandate 
of  this  court. 

It  is  provided  by  section  761  of  the  Civil  Code  that 
where  the  judgment  is  reversed  the  mandate  should  be 
filed  in  the  clerk's  office  of  the  lower  court.  The  failure 
so  to  do  was  error,  but  in  the  instant  case  void  of  any 
serious  results.  No  error  is  available  in  court  proceed- 
ings unless  prejudicial.  This  is  fundamental,  and  where, 
as  here,  the  parties  proceeded  without  objection  and  the 
judgment  of  this  court  was  followed  in  the  retrial,  the 
error  is  not  such  under  the  circumstances  of  this  case  as 
can  now  be  taken  advantage  of  upon  appeal.  Courts  are 
established  for  the  administration  of  justice.  Technicali- 
ties are  not  regarded  with  the  same  seriousness  as  form- 
erly, and  seldom  will  they  be  allowed  to  interfere  with 
the  justice  of  a  cause. 

In  Smith  v.  Commonwealth,  148  Ky.  60,  146  S.  W. 
4,  referring  to  instructions  in  a  death  case,  it  is  said : 

**If,  in  a  reasonably  intelligible  way  to  a  reasonably 
intelligent  mind,  the  court  has  given  the  whole  law  in  a 
criminal  trial,  we  will  not  reverse  for  narrow,  technical, 
or  linguistic  complaints." 

The  lower  court  would  have  been  without  authority 
to  proceed  further  in  this*  case  but  for  the  judgment  of 
this  court  reversing  the  judgment  and  remanding  for  a 
new  trial.  The  official  mode  of  communicating  the  judg- 
ment of  this  court  to  the  lower  court  is  through  the  office 
of  a  mandate.  The  reversal  is  evidenced  by  the  produc- 
tion and  filing  of  the  mandate,  and  if  an  objection  is  made 
the  court  can  not  enter  upon  a  retrial  until  the  mandate 
is  filed.  In  the  present  case  the  parties  proceeded  with- 
out objection;  trial  was  had;  judgment  entered;  motion 
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for  new  trial  made  and  overruled  and  now  for  the  first 
time  it  is  urged  that  the  proceedings  were  erroneous. 
The  complaint  comes  too  late;  reversal  on  the  first  ap- 
peal carried  with  it  instructions  for  a  new  trial,  and 
the  records  of  this  court  show  that  a  mandate  was  is- 
sued. It  should  have  been  filed,  but  having  entered  into 
a  second  trial  without  it,  the  parties  will  be  held  to  have 
waived  the  filing  of  the  mandate.  See  Foster,  et  al.  v. 
Jordan,  54  Miss.  509;  Wharton  v.  State,  63  Neb.  34; 
Courtney  v.  Minneapolis,  St.  P.,  S.,  St.  M.  By.  Co.,  100 
Minn.  434;  Gerard  v.  Gateau,  15  HI.  App.  520;  Brooks 
V.  Brooks^  16  S.  C.  621 ;  4  C.  J.  1208, 1210. 

It  is  urged  that  instruction  one,  given  by  the  court 
was  erroneous  in  that  in  defining  the  character  of  pos- 
pession  it  omitted  the  word  ** peaceable.'*  It  is  true,  as 
said  in  LeMoyne  v.  Neal,  158  Ky.  316, 164  S.  W.  964,  that 
it  is  preferable  to  use  the  sterotyped  expression,  ''actual, 
open,  notorious,  continuous,  adverse  and  peaceable  pos- 
session,*' but  the  failure  to  include  the  word  ''peaceable'* 
is  not  fatal  to  the  instruction. 

Instructions  similar  to  that  given  by  the  court,  and 
now  complained  of,  have  been  repeatedly  sustained  by 
this  court.  See  Ky.  Coal  &  Timber  Development  Co.  v. 
Carroll  Hardwood  Lumber  Co.,  el  al.,  154  Ky.  523, 157  S. 
W.  1109.  Besides  it  was  said  in  the  first  opinion  in  this 
case  that  "The  evidence  on  the  trial  below  fails  to  show 
that  the  appellee  was  in  the  actual  possession  of  any  part 
of  the  boundary  of  the  land  to  which  he  held  title,  and 
which  embraced  the  66^/2  acres,  while  appellant  was  in 
possiession  of  it.*' 

It  is  said  that  instruction  No.  3  was  erroneous  in  thaii 
it  did  not  give  a  proper  definition  of  adverse  possession. 
The  instruction  is  as  follows: 

"The  court  further  instructs  the  jury  that  adverse 
possession,  as  used  in  these  instructions,  mean»  actual 
entry  upon  the  land  in  controversy,  by  residence  thereon 
or  enclosure  thereon  or  some  portion  of  same  with  the 
intention  to  possess  and  hold  the  entire  tract  as  against 
all  other  persons,  but  occasional  entries  for  the  purpose 
of  cutting  timber  or  the  paying  of  taxes  is  not  adverse 
possession  within  the  meaning  of  the  law.*' 

It  is  doubtful  if  it  would  be  possible  to  find  two  in- 
structions defining  adverse  possession  couched  in  the 
same  language,  but  the  instruction  as  given  by  the  court 
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is  substantially  the  same  as  that  found  in  LeMoyne  v. 
Neal,  supra.  We  find  nothing  prejudicial  or  erroneous 
about  it.  It  seems  to  have  been  copied  from  Hobson,  etc., 
on  Instructions,  section  238,  sec.  b. 

Complaint  is  made  because  of  the  failure  of  the  lower 
court  to  give  instructions'  four  and  five  tendered  by  the 
appellant.  But  these  instructions  contaia  the  very  vice 
condemned  by  the  court  in  the  first  opinion,  and  which 
in  reality  necessitated  the  reversal.  The  court  did  not 
err  in  refusing  to  give  these  instructions. 

The  other  question  relied  upon  is  as  to  the  sufficiency 
of  the  evidence  to  support  the  verdict,  which  is  but  a  re- 
argument  of  the  question  raised  and  decided  on  the  first 
appeal. 

The  opinion  of  the  court  on  the  first  appeal  is  binding 
on  the  parties,  the  courts  and  of  subsequent  proceedings 
as  to  issues  upon  which  the  evidence  is  substantially  the 
same.  There  is  little,  if  any,  difference  in  the  evidence 
on  the  two  trials.  In  the  former  opinion  it  is  said  that 
the  evidence  offered  by  Caughlin  tended  to  prove  that  he 
and  those  under  whom  he  claimed  title  had  had  the  ad- 
verse possession  of  the  tract  involved  for  fifteen  years 
before  the  commencement  of  the  action  and  for  that  rea- 
son he  was  the  owner  thereof;  that  there  was  a  conflict 
in  the  evidence  and  the  issue  was  one  for  the  jury. 

With  evidence  not  essentially  different  from  that 
given  on  the  first  trial,  the  jury  to  whom  the  case  was 
submitted  under  proper  instructions  rendered  a  verdict 
in  appellee's  favor. 

Finding  no  error  or  grounds  justifying  or  authoriz- 
ing a  reversal  the  judgment  appealed  from  will  be  affirm- 
ed.   Judge  Thomas  not  sitting. 


Butler  V.  DiU^iay  Brick  Company's  Trustee. 
Same  v.  Same. 

(Decided  February  27,  1920.) 

Consolidated  Cases. 
Appealp  from  Boyle  Circuit  Court. 

Assignments     for    Benefit     of  "  Creditors— Execution    of    Deed.— 
Whether  a  deed  executed  by  an  insolvent  conveying  aU  of  bia 
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property  for  the  benefit  of  his  creditors  must' be  done  in  this 
state  exclusively  under  the  provisions  of  sections  74  to  96  in- 
clusive of  the  Kentucky  Statutes,  or  whether  it  is  competent  for 
the  debtor  to  execute  a  common  law  deed  of  trust  for  that  pur- 
pose need  not  be  determined  in  this  case,  because  of  the  rea* 
sons  stated  below.  For  the  same  reason  it  is  not  necessary  to 
determine  whether  the  observance  of  the  provisions  of  the  statute 
or  the  terms  of  the  deed  are  essential  to  the  validity  of  the  acts 
of  the  assignee  or  trustee. 

2.  Assignmentfi  for  Benefit  of  Creditors— Persons  Beneficially  In- 
terested.— The  only  persons  beneficially  interested  in  either  char- 
acter of  conveyance  for  the  benefit  of  creditors  are  the  debtor  who 
executes  it  and  his  creditors,  either  or  both  of  whom  may  waive 
their  right  to  insist  .upon  an  observance  by  the  assignee  or  trus- 
tee of  such  requirements  or  terms,  and  where  they  have  done 
so  the  purchaser  of  the  property  at  a  sale  made  by  the  assignee 
obtains  a  good  title  thereto,  and  can  not  complain  of  any  such 
failures  on  the  part  of  the  assigne  or  trustee,  and  this  is  undoubt-- 
edly  true  when  the  assignor  joins  in  the  deed  made  by  the  trus- 
tee or  assignee. 

3.  Assignments  for  Benefit  of  Creditors — Acceptance  of  Deed  of  As- 
signee.— ^The  assignee  or  trustee  in  this  case,  after  due  advertlse- 

>  ment,  sold  the  real  estate  conveyed  to  him.  The  purchaser  ob- 
jected and  declined  to  comply  with  the  terms  of  the  sale  because 
the  assignee  had  not  been  sworn  nor  executed  bond  nor  did  he 
aeU  the  property  under  an  order  of  court.  But  the  assignor  and 
creditors  appeared  and  waived  all  of  these  formalities.  Held  that 
the  purchaser  would  be  compelled,  in  a  proceeding  for  that  pur- 
pose, to  accept  the  deed  of  the  assignee,  which  was  likewise  ex- 
ecuted by  the  assignor,  and  to  comply  with  the  terms  of  the  sale. 

CHARLES  C.  POX  and  BAGBY  &  HUGUEILY  for  appellee. 
STONE  for  appellant. 

CHARLES  C.  FOX  and  BAGBY  &  HUGUELY  for  appellee 

Opinion  op  the  Court  by  Judge  Thomas — ^Affirming. 

On  April  16,  1918,  the  Dillehay  Brick  Company,  a 
corporation  doing  business  in  Danville,  Kentucky,  a  part 
of  which  was  manufacturing  brick,  executed  a  trust  deed 
to  Henry  Jackson,  an  attorney  of  that  city,  by  which  it 
conveyed  to  him  as  trustee  all  of  its  property  for  th6 
benefit  of  its  creditors,  and  in  which  deed  he  was  directed 
to  sell  all  of  the  property  conveyed  and  convert  it  into 
cash  and  distribute  it,  after  the  payment  of  costs,  among 
the  creditors  of  the  corporation  according  to  their  rights 
under  the  law.  The  deed  did  not  purport  to  be  a  statu- 
tory assignment  of  the  property  of  the  corporation  for 
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the  benefit  of  its  creditors,  as  is  provided  by  chapter  7 
of  the  Kentucky  Statutes  (being  sections  74  to  96  inclu- 
sive), nor  is  the  trustee  anywhere  designated  in  the  writ- 
ing as  assignee,  and  there  were  conferred  upon  bim,  by 
the  terms  of  the  deed,  more  extensive  powers  than  are 
usually  conferred  upon  statutory  assignees,  although 
the  ultimate  purpose  was»  practically  the  same  as  is  in- 
tended by  an  assignment  made  by  an  insolvent  for  the 
benefit  of  creditors  under  the  provisions  of  the  statute. 

Among  the  provisions  of  the  deed  attempting  to  con- 
fer greater  powers  upon  the  trustee,  not  usually  con- 
tained in  a  statutory  deed  of  assignment,  are : 

**It  being  understood  that  said  property  is  conveyed 
to  said  party  of  the  second  part  as  trustee  aforesaid  ab- 
solutely, and  with  the  power  and  right  by  and  in  the 
name  of  said  trustee,  as  such,  to  make  sale,  transfer  and 
conveyance  thereof,  or  any  part  or  portion  thereof,  either 
at  public  or  private  sale,  or  to  rent  out  or  lease  the  same, 
and  to  handle  and  dispose  of  the  same  as  he  could  do  if 
said  property  were  held  by  him  individually.  .  .  . 
And  as  to  said  real  estate,  said  trustee  to  have  the  right 
and  power,  in  his  name  as  such,  to  convey  the  absolute 
and  fee  simple  title  thereto.  .  .  .  The  party  of  the 
second  part  named  as  trustee  herein,  and  to  whom  said 
property  is  conveyed  in  his  capacity  as  such,  shall  not 
be  required  to  give  or  execute  any  bond  before  acting 
as  such  trustee  or  fulfilling  his  duties  hereunder.** 

The  trustee  named  in  the  deed  accepted  the  trust  by 
a  written  endorsement  made  thereon. 

Included  in  the  property  conveyed  by  the  corporation 
were  several  tracts  of  real  estate  used  by  it  in  its  business 
of  manufacturing  brick. 

There  is  a  dispute  as  to  whether  the  trustee  qualified 
by  taking  the  oath  required  by  section  76  of  the  Kentucky 
Statutes,  he  claiming  that  he  did.  But  whether  so  or  not 
no  record  was  made  of  it.  No  bond  was  executed  before 
the  county  judge  or  other  officer,  and  on  September  16, 
1918,  pursuant  to  extensive  advertisement,  the  real  estate 
was  sold  at  public  outcry  on  terms  of  one-third  cash  and 
the  balance  m  equal  installments  due  in  six  and  twelve 
months,  bearing  interest  from  date.  At  the  sale  J.  F, 
Butler  (the  appellant),  being  the  highest  and  best  bidder, 
purchased  the  property  for  the  sum  of  $18,200.00,  but 
he  afterward  declined  to  carry  out  his  contract  of  pur- 
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chase  for  a  number  of  reasons  assigned  by  him,  among 
which  are :  That  the  deed  of  trust  under  which  the  trustee 
sold  the  property  was  in  substance  and  effect  a  voluntary 
assignment  by  the  corporation  for  the  benefit  of  creditors, 
and  that  the  performance  of  the  duties  imposed  upon  the 
trustee  is  controlled  exclusively  by  the  statutes,  supra, 
which  is  tantamount, to  saying  that  the  statutory  pro- 
visions furnish  the  exclusive  method  for  the  distribution 
of  the  assets  of  an  insolvent  among  his  creditors,  and 
supersedes  the  common  law  trust  deed  upon  the  sub- 
ject; that  the  assignee  failed  to  qualify  within  the  time 
or  in  the  manner  provided  by  the  statute,  and  that  he 
failed  to  execute  bond  as  required  by  it;  that  a  proper 
conatruction  of  the  statute,  supra,  requires  an  order  of 
court  for  the  sale  of  real  property  belonging  to  the  as- 
signed estate,  and  that  no  such  order  was  obtained  in 
this  case;  and  that  the  statute  requiring  the  real  prop- 
erty to  be  sold  under  an  order  of  court,  an  appraisement 
thereof  before  sale  was  necessary,  but  that  none  was 
made  in  this  case.  Other  objections  have  either  been  ex- 
pressly abandoned,  or  shown  by  the  record  to  be  unavail- 
able. 

After  these  objections  were  made  known,  the  trustee 
who  made  the  sale  went  before  the  county  court  and  filed 
a  report  thereof,  and  asked  that  his  action  in  making  the 
sale  be  confirmed.  The  appellant  appeared  in  the  county 
court  before  that  motion  was  acted  upon  and  filed  his  ob- 
jections as  above  set  out.  Creditors  holding  more  than 
98%  of  the  debts  of  the  Brick  Company  also  appeared  in 
the  county  court  and  filed  a  writing  duly  executed  by 
them,  in  which  they  consented  to  the  confirmation  of  the 
sale,  expressly  waiving  the  failure  of  the  trustee  to  qual- 
ify or  execute  bond,  and  waiving  the  other  objections  to 
the  sale  urged  by  the  purchaser.  Upon  final  hearing  the 
county  court  confirmed  the  sale,  and  from  that  order  the 
appellant  prosecuted  an  appeal  to  the  circuit  court. 

In  the  meantime,  the  trustee  prepared  and  executed 
a  deed  to  the  property,  in  which  all  the  steps  taken  by 
him  were  recited.  In  due  form  the  Brick  Company  joined 
him  in  that  deed,  and  it  was  tendered  to  appellant,  but 
he  declined  to  accept  it  upon  the  same  grounds  which 
he  urged  against  the  confirmation  of  the  sale.  After  his 
refusal  to  accept  the  deed,  the  trustee  filed  his  suit  in 
the  Boyle  circuit  court  reciting  the  facts  and  asking  a 
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specific  performance  of  the  contract.  A  special  demurrer 
to  the  petition  was  filed  by  appellant,  in  which  he  ques- 
tioned the  right  of  the  trustee  to  maintain  the  suit  be- 
cause he  failed  to  qualify  as  insisted,  and  was  therefore 
no  longer  authorized  to  act  under  the  trust  deed.  With- 
out waiving  the  special  demurrer,  a  general  demurrer 
was  filed  to  the  petition,  and  before  it  was  acted  upon 
an  answer  was  filed  relying  upon  the  defenses  herein- 
before stated,  and  plaintiff  (the  trustee)  filed  a  general 
demurrer  to  it.  An  order  was  made  consolidating  the 
appeal  from  the  circuit  court  with  the  suit  for  a  specific 
performance,  and  upon  final  submission  the  Qourt  over- 
ruled both  the  general  and  special  demurrers  to  the  peti- 
tion and  sustained  plaintiff's  demurrer  to  the  answer. 
It  then  aflSrmed  the  judgment  of  the  county  court  con- 
firming the  sale  and  rendered  judgment  in  favor  of  plain- 
tiff directing  a  specific  performance  of  the  contract. 
From  that  judgment  rendered  in  the  consolidated  ac- 
tions, appellant  prosecutes  this  appeal. 

Learned,  lengthy  and  interesting  discussions  are  in- 
dulged in  by  counsel  for  both  sides  upon  the  question 
as  to  whether  the  conveyance  executed  by  the  Brick  Com- 
pany is  in  substance  and  effect  a  statutory  deed  of  as- 
signment for  the  benefit  of  creditors,  and  if  so  whether 
it  is  neceesary  under  the  statute  in  this  State,  in  order 
to  make  the  actions  of  the  assignee  or  trustee  valid,  that 
he  should  take  the  oath  of  office  and  that  it  should  be 
evidenced  of  record,  or  whether  he  should  also  execute 
bond,  or  whether  sales  of  real  estate  made  by  him  must 
be  ordered  and  directed  by  the  court  having  jurisdic- 
tion of  the  assigned  estate.  We  have  been  much  enter- 
tained with  the  discussions  of  these  questions  by  coun- 
sel, but  according  to  our  view  of  this  record  it  is  wholly 
unnecessary  for  us  to  determine  them  in  this  opinion. 

No  one  will  dispute  the  fact  that  the  only  interested 
parties  in  deeds  of  trust  for  the  benefit  of  creditors, 
whether  they  be  common  law  or  statutory  oness  are  the 
debtor  who  executes  the  deed  and  his  creditors.  They 
are  the  only  cestui  ques  trust  under  the  deed.  If  they 
agree  and  consent  to  what  the  assignee  or  trustee  in  the 
deed  does,  no  one  else  can  complain.  No  public  policy  is  , 
involved  in  the  literal  execution  of  the  terms  of^the  stat- 
ute in  such  cases,  or  in  carrying  out  the  terms  of  the 
deed  of  trust  if  it  is  a  common  law  one,  and  if  the  cestui 
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ques  trust  legally  waive  the  observance  of  the  require- 
ments of  the  statute  or  deed,  it  does  not  lie  i^  the  mouth 
of  a  stranger  to  object.  Such  waiver  may  be  accomplish- 
ed in  any  manner  or  through  any  act  which  would  op- 
erate as  an  estoppel  against  future  objections  by,  the 
cestui  ques  trust. 

In  the  instant  case  more  than  98%  of  the  creditors 
appeared  before  the  county  court  and  expressly  waived 
the  objections  now  being  urged  by  appellant,  and  con- 
sented that  the  sale  of  the  realty  by  the  trustee  nmight 
be  executed  and  its  terms  carried  out.  The  assignor,  the 
Brick  Company,  actually  joined  in  the  tendered  deed, 
which  act  on  its  part  would  of  course  constitute  an  es- 
toppel as  to  it.  Thus  we  see  that  the  only  parties  bene- 
ficially interested,  and  being  all  who  have  the  right  to 
demand  of  the  trustee  the  observance  of  the  statutory 
requirements  injsisted  upon,  have  expressly  waived  their 
right  to  insist  upon  them,  and  the  appellant  as  purchaser, 
having  no  interest  except  to  obtain  a  perfect  title,  is  not 
in  position  to  complain.  That  it  is  competent  for  the 
cestui  ques  trust  to  waive  the  observance  of  and  compli- 
ance with  the  terms  of  the  statute  or  the  terms  of  the 
deed  would  seem  to  follow  as  a  natural  and  logical  con- 
sequence of  the  ordinary  rules  gf  practice  regulating 
transactions  between  individuals.  But  we  are  not  with- 
out authority  to  the  ejffect  that  the  observance  of  the  re- 
quirements of  statutes  regulating  assignments  for  the 
benefit  of  creditors  as  well  as  common  law  deeds  of  trust 
may  be  waived  by  the  creditors.  5  Corpus  Juris,  pages 
1047-1048;  Paxton  v.  Brown,  61  Federal  874,  10  C.  C.  A. 
135;  Lacy  v.  Gunn,  144  Cal.  511,  and  Deny  Bank  v.  Davis, 
44  N.  H.  548. 

In  the  volume,  supra,  of  Corpus  Juris,  page  1200,  in 
speaking  on  the  right  of  waiver  as  applicable  to  the  re- 
quirement of  the  execution  of  a  bond  by  the  assignee,  the 
text  says:  **The  purpose  of  the  bond  being -to  protect 
the  assignor  and  creditors,  they  are  the  only  persons 
who  have  a  right  to  object  to  a  failure  of  the  assignee  to 
file  the  same  before  he  begins  the  performance  of  his 
duties.*' 

In  the  case  of  Marceline  Munro  v.  PoUie  F.  Meech, 
et  al.,  94  Mich.  596,  the  same  question  was  before  the 
court.  The  assignment  was  a  statutory  one,  and  the 
statute  required  the  assignee  to  execute  bond,  which  he 
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had  failed  to  do,  and  the  conrt  disposed  of  the  question 
in  this  language: 

**The  purpose  of  this  bond  is  to  protect  the  assignor 
and  his  creditors.  If  they  make  no  objections  for  fail- 
ure to  file  the  bond,  and  the  assignee  proceeds  and  exe- 
cutes the  trust,  other  parties  can  not  complain,  and  bona 
fide  purchasers  for  value  will  be  protected.  Fuller  v. 
Hasbrouck,  46  Mich.  78;  Abbott  v.  Choflfee,  83  Id.  256; 
Butler  V.  Wendell,  57  Id.  62.^' 

We  can  see  no  substantial  distinction  between  the  ob- 
servance of  the  requirement  for  the  execution  of  a  bond 
and  the  observance  of  other  requirements,  and  if  the  one 
may  be  waived  by  the  only  parties  interested  in  the  trust 
estate,  it  would  necessarily  follow  that  all  others  might 
likewise  be  waived. 

However,  in  the  case  of  Mitchell  v.  Greene,  125  Minn. 
24,  some  of  the  requirements  of  the  Assignments  Statute 
of  that  State  had  not  been  complied  with,  and  the  title 
conveyed  by  the  assignee  was  attacked  for  that  reason. 
It  was  shown  that  neither  the  creditors  nor  the  assignor 
objected  because  of  such  failure,  and  they  permitted  the 
sale  to  be  confirmed  as  made.  The  court  held  that  the 
deed  at  most  was  only  voidable  and  not  void,  and  that 
inasmuch  as  the  creditors  had  acquiesced  therein,  a 
stranger  thereto  could  not  question  its  validity,  and  upon 
this  point  said: 

**As  the  deed  was  not  void  but  only  voidable,  and 
neither  the  assignors  nor  their  creditors  asked  to  have 
it  set  aside,  the  title  passed  to  and  vested  in  Mitchell  (to 
whom  the  assignee  made  the  sale).  And,  all  the  parties 
in  interest  having  acquiesced  in  the  conveyance,  defend- 
ant, an  entire  stranger  to  the  proceeding,  can  not  be 
heard  to  question  if  To  the  same  effect  is  Corptls 
Juris,  supra,  page  1221. 

If  it  should  be  insisted  that  the  less  than  two  per  cent 
of  the  creditors  have  not  waived  their  right  to  insist  upon 
the  non-observance  by  the  assignee  or  trustee  of  the  mat- 
ters herein  relied  upon,  the  answer  is  that  it  might  truth- 
fully and  logically  be  said  that  they  were  represented  by 
the  more  than  98%  of  the  creditors  who  appeared  in  the 
county  court  and  executed  the  waiver  hereinbefore  men- 
tioned. But,  be  that  as  it  may,  the  record  shows  that  the 
price  agreed  to  be  paid  by  appellant  for  the  real  estate 
sold  by  the  trustee  was  all  that  the  property  was  worth, 
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and  unless  it  was  otherwise,  even  a  non-consenting  cred- 
itor would  have  no  grounds  for  complaint. 

The  conclusions  reached  renders  it  unnecessary  for 
us  to  classify  the  instrument  executed  by  the  Brick  Com- 
pany, and  if  found  to  be  a  statutory  deed  of  assignment, 
to  determine  whether  it  is  essential  to  the  validity  of  the 
sale  that  the  trustee  should  qualify,  execute  bond  and 
obtain  an  order  of  court  for  the  sale  of  the  land. 
It  is  likewise  rendered  unnecessary  for  us  to  determine 
whether  the  provisions  of  section  2366  of  the  Kentucky 
Statutes  apply  to  a  deed  of  trust  like  the  one  here  in- 
volved. 

We  therefore  conclude  that  the  judgment  in  each  of 
the  cases  was  proper,  and  they  are  affirmed. 


'   Clay  County  Board  of  Education  v.  Lewis. 

(Decided  February  27,  1920.) 

Appeal  from  day  Circuit  Court. 

L  Procesflr— Public  Corporation — Effect  of  Failure  of  Person  Served 
With  to  Make  Defense.— 'In  a  suit  against  a  branch  of  the  state 
goTemment  the  public  body  sued  will  not  be  estopped  to  set  aside 
a  default  Judgment,  by  the  negligent  failure  of  the  person  senred 
to  make  defense. 

2.  Judgment— Vacation  of— Effect  of  Party  Beryed  to  Make  Defense. 
—Where  Judgment  by  default  went  against  a  public  ooiiK>ration» 
becauee  the  person  served  with  process  negligently  failed  to  make 
defense,  the  public  being  affected,  may  on  petition  have  Judgment 
set  aside. 

3.  Officers— Public— Failure  of  Officers  Served  to  Make  Defense  — 
When  a  public  officer  negligently  or  for  other  cause  4bS1b  to 
make  defense  to  a  suit,  brought  against  a  public  corporation,  the 
public  corporation  may  in  a  suit  for  that  purpose  und«r  61B  of 
Code,  have  a  default  Judgment  set  aside. 

A.  T.  W.  MAiNINIKG  for  appellant. 

RAWILJNGS  ft  WRIGHT  and  A.  B.  HAMPTON  for  appeUee. 

OpENTION  OP  THE  COTJBT  BT  ChIBP  JuSTICB  CaBBOLIi — 

Reversing. 

In  February,  1914,  Squire  Hensley,  in  consideration 
of  $25.00,  conveyed  with  covenant  of  general  warranty  a 
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small  piece  of  land  to  the  board  of  education  of  Clay 
county.  Shortly  after  its  purchase  the  board  erected  a 
school  house  and  sofae  other  improvements  on  the  land 
and  were  using  it  for  school  purposes,  when  this  litigation 
came  up. 

Some  time  after  this  conveyance  Squire  Hensley  died, 
and  it  was  discovered  that  he  only  had  a  life  estate  in 
the  land  conveyed  to  the  board  of  education.  Upon  his 
death  this  lot  as  well  as  other  surrounding  land  in  which 
Squire  Hensley  had  a  life  estate,  descended  to  his  daugh- 
ter, Ella  Lewis,  in  fee. 

On  July  20y  1&17,  Ella  Lewis,  brought  a  suit  in  the 
Clay  circuit  court,  against  the  board  of  education  of  Clay 
county,  setting  up  her  ownership  of  the  lot,  averring  that 
it  was  wrongfully  in  the  possession  of  the  board  of  edu- 
cation, and  that  a  school  was  being  taught  in  the  school 
building.  She  asked  for  an  injunction  to  prevent  the 
school  from  being  taught  and  to  restrain  the  board  of 
education  from  exercising  any  authority  over  the  lot  or 
improvements  thereon.  The  summons  as  well  as  the 
restraining  order  were  executed  the  day  the  petition  was 
filed,  on  Luther  Hatton,  who  was  at  the  time  county 
superintendent  of  s<jhools  in  Clay  county. 

On  July  23,  1917,  Hatton  and  Ella  Lewis  entered 
into  the  following  agreement : 

**By  agreement  of  the  parties  plaintiff  and  defend- 
ants to  this  action,  the  defendants,  may  teach  school  in 
the  house  in  controversy  in  this  action  until  September 
1,  1917,  at  which  time  defendants,  will  give  possession  ^ 
of  said  house  and  surrender  same  to  plaintiff.*' 

At  the  September  term,  1917,  a  judgment  by  default 
went  against  the  board  of  education  and  Ella  Lewis  was 
given  the  relief  sought  in  her  petition.  In  January,  1918, 
a  new  county  superintendent  having  come  into  office  the 
board  of  education  brought  this  suit  under  section  518  of 
Civil  Code  to  vacate  the  default  judgment  and  allow  it 
to  make  its  defense  to  the  suit  brought  by  Ella  Lewis. 
It  is  admitted  that  Ella  Lewis  was  the  owner  of  the  lot, 
but  the  board  of  education  proposed  to  assert  the  de- 
fense, that  she  had  received  from  her  father,  Squire 
Hensley,  after  his  death  an  estate  of  as  much  value  as 
the  lot,  and  therefore,  under  section  2352  of  the  Ken- 
tucky Statutes,  was  barred  of  the  right  to  recover  the 
lot,  which  had  been  conveyed  by  her  father  with  covenant 
of  general  warranty. 
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After  the  pleadings  had  been  made  up  and  the  evi- 
dence taken,  the  case  was  submitted  and  there  was  a 
judgment  dismissing  the  petition. 

On  this  appeal  it  is  insisted  in  support  of  the  judg- 
ment, that  the  board  of  education  has  shown  no  right  to 
have  the  judgment  by  default  set  aside,  and  further  that 
it  was  not  made  to  appear  that  Ella  Lewis  had  received 
any  estate  from  her  father. 

It  appears  without  contradiction,  that  Hatton,  the 
county  superintendent,  who  by  virtue  of  his  oflSce  was 
chairman  of  the  board  of  education,  was  properly  served 
with  sunmaans  in  the  case  of  Ella  Lewis  against  the 
board,  and  that  he  through  negligence,  indifference  or 
otlier  cause  did  not  make  any  defense  to  the  action,  nor 
did  he  give  any  notice  of  its  institution  or  pendency  to 
the  members  of  the  board  of  education.  It  is  further 
Bhown  without  dispute,  that  the  members  of  the  board 
of  education  had  no  notice  or  information  of  the  suit, 
until  after  the  end  of  the  term  of  the  court  at  which  the 
judgment  was  entered.  On  these  facts  the  first  ques- 
tion to  be  considered  is,  was  the  board  of  education  en- 
titled to  have  the  judgment  vacated  on  account  of  the 
failure,  through  negligence  or  otherwise  of  the  chairman 
of  the  board,  to  make  the  defense  now  asserted  by  the 
board  or  to  notify  the  board  of  the  suit  so  that  it  could 
have  made  the  defense  that  it  would  have  made  in  that 
suit  had  it  known  of  its  pendency? 

If  the  board  of  education  occupied  the  attitude  of  a 
private  corporation  and  Hatton  had  been  the  proper  per- 
son to  serve  with  summons  for  it  the  fact  that  no  de- 
fense was  made  to  the  suit  of  Ella  Lewis,  would  not  be 
ground  for  setting  aside  in  this  suit  the  judgment  by  de- 
fault, Iriquois  Life  Ins.  Co.  v.  Thomas,  185  Ky.  710. 

We  are  not  however  disposed  to  apply  to  a  public  cor- 
poration, that  is  an  agency  of  the  state  government,  the 
same  rule  that  obtains  in  matters  like  this  with  reference 
to  private  corporations.  Neither  the  state,  nor  any  of 
its  governmental  agencies,  should  be  permitted  to  suffer 
any  loss,  that  must  be  borne  by  the  public,  on  account  of 
the  failure  of  the  public  officer  on  whom  the  summons  is 
rightfully  served  to  make,  through  negligence  or  other 
cause,  an  available  defense  to  the  suit  or  to  notify  some 
one  who  could  and  would  have  made  the  defense.  It  has 
been  written  in  many  cases  that  the  state  should  not  be 
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allowed  to  suffer  loss  on  accoimt  of  the  negligence  of 
its  officers.  Commonwealtli  v.  Tate,  &c.,  89  Ky.  587; 
Fidelity  &  Deposit  Co.  of  Maryland  v.  Ccmunonwealtli, 
104  Ky.  579,  and  we  can  see  no  good  reason  why  the 
principle  should  not  be  applied  in  a  case  like  this. 

So  that  if  the  lower  court  was  influenced  to  dismiss 
the  suit  upon  the  ground  that  the  board  of  education  was 
estopped  by  the  service  on  Hatton,  to  have  the  judgment 
vacated,  and  we  presume  this  was  the  ground  for  the  de- 
cision, the  court  fell  into  error. 

We  will  not  on  this  record  undertake  to  determine  the 
rights  of  tiie  parties  under  section  2352,  of  the  Kentucky 
Statutes.  This  section  has  been  construed  in  Foreman 
V.  Lloyd,  et  al.,  156  Ky.  772;  Ball  v.  Wasioto  &  Black 
Mountain  Railroad  Co.,  157  Ky.  166,  as  well  as  other 
cases,  and  the  lower  court  will  have  no  difficulty  in  cor- 
rectly adjudging  upon  the  facts  the  rights  of  the  parties. 

Wherefore,  the  judgment  is  reversed,  with  directions 
to  set  aside  the  judgment  in  the  case  of  Ella  Lewis 
against  the  board  of  education  and  permit  the  board  to 
n^e  in  that  case  its  defense. 


Kentucky  Mortgage  Securities  Company  v.  Hammcmd. 

(Decided  Febraary  27,  1920.) 

Appeal  from  Simpson  Circuit  Court. 

1.  Pleading— Petition— Aseumed  Name— DoinK  Business  Under— 'Not 
Necessary  to  Arer.— Where  a  person  Is  doing  linsiness  under  an 
assuaned  name  or  style,  it  is  not  necessary  that  he  should  aver  in 
his  petition,  in  a  contract  case  that  he  had  compUed  with  sec- 
tion 199b  of  the  Kentucky  Statutes. 

2.  Contracts— <Suit  for  Breach— Averment  That  Plaintilt  Was  Ready, 
Able  and  Willing. — ^In  a  suit  for  breach  of  contract  it  is  neces- 
sary to  allege  in  terms  or  in  sulbstance  that  the  plaintlft  was 
ready,  able  and  willing  to  perform  his  part. 

P.  E.  DIXON  and  A.  M.  CHANEY  for  appellant. 

JOHN  S.  MILUKIN,  CLABBNGIB  EVANS  and  J.  R.  BCAIiLORY 
for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
Reversing. 
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Connell  E.  Maddux^  doing  business  as  the  Kentucky- 
Mortgage  Securities  Company,  entered  into  a  written 
contract  with  Hammond  to  secure  for  him  a  loan  of 
$11,000.00  on  land  owned  by  Hammond.  It  was  stipulated 
in  tiie  contract  that  Hammond  should  pay  *  *  the  said  Ken- 
tucky Mortgage  Securities  Company  $550.00,  or  a  sum 
equivalent  to  5%  of  amount  procured  for  me  by  said  Ken- 
tucky Mortgage  Seouritiea  Company  in  consideration  of 
the  work  and  services  and  expense  necessary  in  order  for 
the  said  Kentucky  Mortgage  Securities  Company  to  pro- 
cure said  loan  for  me.  I  hereby  agree  to  accept  said 
loan  as  applied  for  as  soon  as  same  is  procured,  but  if  a 
different  amount  is  procured  I  am  to  have  the  privilege 
of  either  accepting  or  rejecting  the  loan*  I  further  agree 
to  execute  and  have  executed  a  mortgage  note  and  other 
papers  asi  required  by  the  lender  or  his  counsel,  to  take 
the  money  secured  and  to  pay  what  is  due  hereunder. 
However,  I  am  not  to  pay  any  part  of  the  above  commis- 
sion unless  the  loan  is  procured  for  me.  ...  If  for  any 
reason  I  refuse  to- accept  a  loan  voted  for  the  amount 
applied  for  or  if  after  acceptance  on  my  part  of  the 
amount  voted,  I  should  refuse  to  accept  same  or  to  sign 
or  to  have  signed  the  mortgage  note  and  other  papers 
necessary,  in  such  case,  I  agree  to  pay  the  above  fee  as 
though  the  loan  had  actually  been  niade  to  me.^' 

The  Kentucky  Mortgage  Securities  Company,  claim- 
ing that  it  had  secured  the  money  for  Hammond,  and  that 
he  refused  to  accept  it,  and  also  refused  to  pay  the  stip- 
ulated compensation,  brought  this  suit  against  him. 

In  the  petition  it  was  averred,  among  other  things, 
**that  in  pursuance  with  the  terms  of  the  contract,  he 
(plaintiff)  procured  a  loan  of  $11,000.00,  from  the  Colum- 
bia Life  Insurance  Company  to  this  defendant,  and  that 
after  procuring  same,  he  was  ready  and  willing  and  is 
now  ready  and  willing  to  pay  over  to  this  defendant,  the 
sum  of  $11,000.00,  when  the  defendant  complied  with  the 
terms  of  said  contract.  .  .  .  Plaintiff  furUier  states 
that  he  has  procured  said  loan  of  $11,000.00,  and  that  the 
loan  has  been  ready  for  several  months;  that  he  has  re- 
peatedly asked  said  defendant  to  execute  the  mortgage 
note  and  other  papers  and  to  accept  said  loan,  but  that 
he  has  failed  and  refused  to  do  so  and  now  fails  and  re- 
fuses to  do  so  and  that  by  said  failure  and  refusal,  the 
defendant  has  breached  his  contract.'' 
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To  this  petition  a  general  demurrer  was  sustained, 
and  thereupon  the  plaintiff  filed  an  amended  petition,  in 
which  it  was  averred  that  **in  pursuance  to  the  terms  of 
'  said  contract  and  within  the  time  provided  therein,  to- 
wit,  sixty  days  from  the  date  of  its  execution,  he  pro- 
cured the  loan  for  the  defendant  and  was  ready  a^d  will- 
ing to  pay  over  or  have  paid  over  to  him  the  said  suni  of 
money,  and  so  notify  defendant,  but  as  set  out  in  his  orig- 
inal petition  the  defendant  refused  to  accept  same  or  to 
comply  with  his  contract/' 

To  this  pleading  a  general  demurrer  was  also  sus- 
tained, and  the  plaintiff  declining  to  plead  further  its 
petition  wasi  dismissed,  and  it  prosecuted  this  appeal. 

In  support  of  the  ruling  of  the  lower  court  counsel 
for  Hammond  argue  that  the  petition  was  fatally  defec- 
tive, because  it  failed  to  allege  that  Maddux  had  regis- 
tered in  the  county  court  clerk's  office  the  name  under 
which  he  was  doing  business,  as  required  by  section  199b, 
Kentucky  Statutes. 

This  section  of  the  statutes  provides  in  substance  that 
no  person  shall  carry  on  or  transact  business  in  this  state 
under  an  assumed  name  or  under  any  name  or  style  other 
than  the  real  name  of  the  individual  conducting  the  busi- 
ness, unless  he  shall  file  in  the  office  of  the  clerk  of  the 
county  in  which  the  business  is  to  be  transacted  a  certi- 
ficate setting  forth  certain  facts  specified  in  the  statute. 
It  further  provides  a- penalty  for  its  violation. 

We  do  not  think,  however,  that  it  is  necessary  for  a 
party  doing  business  under  an  assumed  name,  as  Maddux 
was,  to  aver  in  his  petition  that  he  has  oomplied  with  the 
statute.  His  failure  to  comply  with  it  is  a  defensive  plea, 
which  the  defendant  may  or  may  not  rely  on  as  he 
pleatses. 

The  other  ground  upon  which  it  is  sought  to  sustain 
the  lower  court  is,  that  the  petition  failed  to  state  that 
the  securities  company  was  able  to  furnish  the  loan  to 
Hammond. 

It  is  true  that  in  a  suit  to  recover  damages  for  the 
breach  of  a  contract  like  this  the  plaintiff  should  aver 
either  in  terms  or  in  substance  that  he  was  ready,  willing 
and  able  to  perform  his  part  of  the  contract.  It  is  not, 
however,  indispensable  that  he  should  in  so  many  words 
aver  that  he  was  ready,  able  and  willing  to  perform  his 
part  of  the  contract.    It  will  be  sufficient  if  he  states  in 
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other  words  the  facts  showing  beyond  a  doubt  that  he 
was  able,  ready  and  willing;  and  this  we  think  the  peti- 
tion did. 

It  was  averred  that  the  securities  company  had  pro- 
cured the  loan  of  $11,000.00,  and  that  after  procuring  it 
was  ready  and  willing  to  pay  the  same  over  to  Hammond 
when  he  complied  with  his  part  of  the  contract,  but  this 
he  failed  and  refused  to  do,  although  frequently  so  re- 
quested. 

We  think  the  petition  stated  a  good  cause  of  action, 
and  therefore  the  judgment  is  reversed,  with  directions 
to  overrule  the  demurrer  to  the  petition  and  amended 
petition. 


Du£F  V.  Du£F,  et  aL 

(Decided  February  27,  1920.) 

Appeal  from  Perry  Circuit  Court. 

1.  Mines  and  Minerals — Leases,  Royalties  and  Contracts. — By  con- 
tract in  writing  A  agreed  to  lease  to  B  mineral  lands,  it  being 
stipulated  that  B  should  prospect  for  thirty  days,  and,  if  he  pre- 
ferred, commence  mining  within  that  time,  and  continue  to  mine 
until  the  coal  was  exhausted,  payment  to  be  made  at  a  prescribed 
rate  per  ton  for  coal  mined.  B  having  complied  with  the  terms 
of  the  contract  and  commenced  mining  coal,  and  A's  heirs  hav- 
ing accepted  royalties  provided,  held,  that  the  contract  nad  been 
fully  executed  as  an  option  and  become  operative  as  a  lease, 
binding  upon  both  parties,  and  is  not  a  unilateral  contract. 

2.  Landlord  and  Tenant — Contract  for  Lease  of  Land. — ^Where  the 
vendor  alone  signs  a  contract  for  the  lease  of  land,  if  otherwise 
sufficient,  it  will  be  enforcible  against  either  party. 

3.  Contracts^-Unilateral— Pleading. — ^Where  defendant  in  answer  to 
plaintiff's  charge  that  the  contract  was  unilateral,  pleaded  the 
contract,  copying  it  into  his  answer,  it  was  only  necessary  to 
plead  the  contract  and  facts  showing  that  the  option  had  been 
executed  and  become  operative  as  a  lease,  since  defendant  need 
only  meet  the  charges  made  against  him. 

NAPIER  &  COMBS  for  appellant. 

EVERSOLE  &  TURNER  for  appellees. 

Opinion  of  the  Court  by  Judge  Clarke — Reversing. 
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Appellees  are  the  children  and  heirs  of  John  A.  Duff, 
who  died  intestate  in  August,  1918.  Soon  after  his  death 
they  instituted  this  action  against  appellant  to  cancel  a 
written  contract  alleged  to  have  been  executed  by  John 
A.  Duff  on  February  10, 1917,  under  which  appellant  was 
.claiming  and  -exercising  the  right  to  mine  coal  from  a 
described  tract  of  land,  and  to  enjoin  hiTn  from  entering 
upon  the  land  for  the  purpose  of  mining  coal  therefrom 
or  any  other  purpose. 

The  contract  was  alleged  to  be  void  (1)  because  ob- 
tained by  fraud  and  undue  influence;  (2)  because  they 
owned  the  fee  and  John  A.  Duff  owned  only  a  Uf e  estate 
in  the  land,  and  (3)  because  the  contract  was  unilateral. 

By  answer  appellant  admitted  the  execution  ot  the 
contract  and  that  he  was  mining  coal  from  the  land  there- 
under, but  denied  every  allegation  of  the  petition  affect- 
ing the  validity  of  the  contract.  In  a  separate  paragraph 
he  set  out  the  contract  in  full  and  pleaded  affirmatively 
that  he  had  fully  complied  with  its  terms;  that  he  had 
paid  to  and  plaintiffs  had  accepted  royalties  as  provided 
for  in  the  contract  for  part  of  the  coal  that  he  had  mined 
from  the  land;  and  that  ther^  was  then  due  plaintiffs 

**the  sum  of  $ royalty,  which  amount  he  has 

tendered  and  offered  to  these  plaintiffs,'^  but  which  they 
had  refused  to  accept. 

To  this  affixmative  defense  the  plaintiffs  filed  a  gen- 
eral demurrer  which  the -court  sustained.  The  defendant 
having  refused  to  plead  further  a  judgment  was  entered 
canceling  the  contract  and  enjoining  him  from  entering 
upon  or  removing  coal,  &o.,  from  the  land,  from  which 
judgment  he  has  prosecuted  this  appeal. 

The  chancellor  assigned  as  reasons  for  adjudging  the 
contract  to  be  void  and  cancelling  it,  (1)  because  it  is 
unilateral  in  its  terms,  and  (2)  because  it  was  not  signed 
by  the  defendant.    The  contract  is  as  follows: 

**This  agreement  made  and  entered  into  by  and  be- 
tween John  A.  Duff,  of  Chavies,  (Perry  county,  Kentucky, 
party  of  the  first  part,  and  Ira  J.  Duff  of  the  same  place, 
of  the  second  part.  Party  of  the  first  part  agrees  to 
lease  to  the  said  second  party,  a  certain  tract  or  bound- 
ary of  mineral  lying  in  the  face  of  the  hill  opposite 
Chavies,  Ky.  Party  of  the  second  part  agrees  to  pay  a 
royalty  to  the  first  party  of  8c  per  ton  (2,000  lbs.)  for 
all  minable  coal  under  three  feet  in  thiciness,  and  10c 
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per  ton  (2,000  lbs.)  for  all  minable  coal  three  feet  and 
over.  Party  of  the-  first  part  agrees  to  give  free  of 
charge  sufficient  timber  under  12  inches  in  diameter  for 
all  mining  purposes  only.  Party  of  the  second  part 
agrees  to  prospect  and  see  what  he  can  find  inside  of  30 
days,  and  if  he  prefers,  commence  mining  at  any  time 
inside  the  30  days,  and  so  continue  until  all  the  coal  is 
gone  out. 

**  Second  party  is  to  have  the  privilege  of  building  all 
houses  and  pens  necessary  for  mining  purposes. 

**  Party  of  the  second  part  is  to  have  free  dumping 
ground  for  all  slate  and  waste  from  the  mine. 

**  Party  of  the  second  part  is^to  pay  to  the  party  of  the 
first  part  2c  per  ton  for  all  coal  mined  through  his  pos- 
session. Party  of  the  first  part  reserves  the  space  from 
the  end  of  the  bridge  up  the  river  100  feet.  Party  of  the 
first  part  is  to  settle  for  the  royalty  by  the  railroad 
freight  weights. 

**  Signed  this  10th  day  of  February,  1917. 

**  John  a.  Duff." 

In  support  of  tKe  contention  that  the^  contract  is 
unilateral  we  are  cited  by  counsel  for  plaintiffs  to  Berry 
V.  Prisbie,  et  al.,  120  Ky.  337,  86  S.  W.  558,  and  Kille- 
brew  V.  Marbury,  151  Ky.  345,  151  S.  W.  662.  But  those 
cases  and  many  more  like  them  in  which  options  for  the 
purchase  or  lease  of  land  somewhat  similar  in  terms  to 
this  contract  were  held  to  be  void  for  lack  of  mutuality, 
are  clearly  inapplicable  here  since  in  none  of  those  cases 
had  there  been  a  compliance  by  the  optionee  or  lessee 
with  the  terms  of  the  contract. 

As  stands  admitted  by  the  petition,  the  defendant 
had  entered  upon  the  land  and  was  engaged  in  mining 
coal  therefrom  under  and  in  accordance  with  the  terms 
of  the  contract  when  the  suit  was  filed.  And  in  addition 
it  mu«t  be  taken  as  true  upon  demurrer  to  his  affirmative 
defense  that  plaintiffs,  by  the  acceptance  for  a  time  at 
least  of  royalties  provided  therein,  had  recognized  the 
contract  as  a  lease  and  acquiesced  in  the  manner  in  which 
defendant  had  accepted  and  complied  with  any  option  he 
had  a  right  to  exercise  before  the  writing  would  become 
operative  as  a  lease.  Insofar  then  as  the  contract  can  be 
considered  as  conferring  upon  defendant  an  option  to 
lease  or  not  to  lease,  it  had  been  fully  executed  long  be- 
fore this  action  was  instituted  and  plaintiffs  cannot  now 
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complain,  even  were  it  true,  that  as  to  the  option  given 
defendant  to  lease  or  not  to  lease  the  contract  was 
unilateral  and  could  not  have  been  enforced  against  him. 
Lowe  V.  Ayer-Lord  Tie  Co.,  29  R.  1302,  97  S.  W.  383; 
Hoffman  v.  Colgan,  25  R.  98,  74  S.  W.  724;  Allen  v.  New 
Domain  Oil  &  Gas  Co.,  24  R.  2169,  73  S.  W.  747;  Murphy- 
Thompson  Co.  V.  Reid,  125  Ky.  585, 101  S.  W.  964. 

The  contract,  after,  it  became  effective  as  a  lease,  cer- 
tainly confers  upon  the  defendant  no  option  to  mine  or 
not  to  mine  the  coal  from  the  land.  Upon  the  other  hand 
it  obligates  him  not  only  during  the  option  period  **to 
prospect  and  see  what  he  can  find  inside  of  30  days,  and 
if  he  prefers,  commence  mining  at  any  time  inside  the 
30  days,'^  but  also  binds  him,  when  he  does  exercise  his 
option  and  commence  mining,  whether  within  the  thirty 
days  or  not,  to  **so  continue  until  all  the  coal  is  gone 
out,''  and  to  pay  the  stipulated  royalties. 

We  are  therefore  clearly  of  the  opinion  that  the  con- 
tract had  been  fully  executed  as  an  option  and  become 
operative  as  a  lease  binding  upon  both  parties  when  this 
action  was  instituted;  and  was  not  then,  if  ever,  a  uni- 
lateral contract. 

2.  Nor  does  the  fact  that  ^  the  contract  was  not 
signed  by  defendant  render  it  void,  as  held  by  the  chan- 
cellor. 

The  contract  was  required  to  be  in  writing  and  signed, 
if  at  all,  under  section  470,  Kentucky  Statutes,  which 
among  other  things  provides  that  no  action  shall  be 
brought  to  charge  any  person  ''upon,  any  contract  for 
the  sale  of  real  estate  or  any  lease  thereof  for  longer 
term  than  one  year"  unless  the  contract  be  in  writing  and 
signed  by  the  party  to  be  charged  therewith.  In  a  long 
line  of  cases,  many  of  which  will  be  found  cited  in  note 
23  to  subsection  6  of  section  470  of  the  statutes,  this 
court  has  uniformly  held  that  wherQ  the  vendor  alone 
signs  the  writing,  if  otherwise  sufficient,  it  will  be  en- 
forcible  by  either  party  after  delivery  and  acceptance.  It 
is  *'the  party  to  be  charged,"  the  one  who  agrees  to  sell 
or  lease  his  land,  that  must  sign  the  writing.  John  A. 
Duff  was  ''the  party  to  be  charged"  by  this  contract; 
it  had  been  delivered  and  accepted  by  defendant  and  it 
is  not  void  because  of  defendant's  failure  to  sign  it. 

3.  Counsel  for  plaintiffs  also  seek  to  uphold  the 
chancellor's  ruling  in  sustaining  the  demurrer  to  the  sec- 
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ond  paragraph  of  defendant's  answer  upon  the  ground 
that  it  does  not  plead  facts  showing  he  hadf  uUy  complied 
with  its  terms.  Defendant  by  this  paragraph  of  his  an- 
swer was  only  setting  out  in  full  his  contract  as  an  af- 
firmative defense  against  the  allegations  of  the  petition 
that  it  was  unilateral.  Plaintiffs  had  not  copied  into 
or  filed  with  their  petition  the  contract,  doubtless  be- 
cause it  was  in  defendant's  possession.  For  which  rea- 
son too,  he  no  doubt  decided  to  plead  the  contract  in  an- 
swer to  their  charge  it  was  unilateral  instead  of  raising 
a  question  as  to  the  sufiSciency  of  the  petition  as  to  that 
charge.  For  that  purpose  he  had  only  to  plead  the  con- 
tract and  facts  showing  that  the  option  had  been  exe- 
cuted and  it  had  become  operative  as  a  lease.  This  he 
did  fully.  He  did  not  have  to  anticipate  that  plaintiffs 
might  seek  its  cancellation  because  of  a  breach  by  him 
other  than  as  alleged  in  the  petition,  and  which  he  denied 
in  the  first  paragraph  of  his  answer.  Plaintiffs  are  seek- 
ing the  cancellation  of  the  contract.  They  must  plead  all 
the  facts  upon  which  they  expect  to  rely  for  the  relief 
sought.  The  defendant,  who  does  not  seek  affirmative 
relief  of  any  kind,  need  only  meet  the  charges  made 
against  him. 

It  results  therefore  that  the  court  erred  in  sustaining 
the  demurrer  to  the  second  paragraph  of  defendant's 
answer  and  in  entering  judgment  against  him. 

Wherefore  the  judgment  is  reversed  and  the  cause 
remanded  for  such  further  proceedings  as  may  be  neces- 
sary. 


American  Railway  Express  Company  v.  G>nmionwealth 

(Decided  June  20,  1919.) 

Appeal  from' Anderson  Circuit  Court. 
(Five  Cases.) 

1.  Criminal  Law — Combinlns  Fines  In  One  Judgment— Jurladlction. 
— Jurisdiction  can  not  be  conferred  on  this  court  by  combining 
in  one  Judgment  several  fines  aggregating  a  sum  within  the  court's 
Jurisdiction,  where  each  ot  the  fines  is  below  the  jurisdictional 
amount. 

2.  Municipal  Corporations— Validity  of  Ordinance  Imposing  Fine — 
Appeal. — ^By  section  3519,  Kentucky  Statutes,  the  validity  of  an 
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ordinance  of  a  city  of  the  fourth  class  may  be  tested  by  appeal 
from  a  Judgment  of  the  police  court  to  the  circuit  court  and 
thence  to  the  Court  of  Appeals  in  all  cases  where  fines  of  |20.00 
or  less  are  imposed  or  authorized. 

3.  Municipal  Corporations— Validity  of  Ordinance  Imposing  Fine — 
Jurisdiction. — In  each  of  the  five  cases  brought  upon  this  appeal 
the  fine  imposed  was  120.00,  and  this  court  has  jurisdiction  of  each 
case  since  each  question  the  validity  of  an  ordinance  of  a  city 
of  the  fourth  class. 

4.  Taxation— ^License  Tax— Invalidity  of  Ordinance, — The  payment 
of  a  franchise  tax  to  the  city  by  a  corporation  required  to  pay 
same  under  sections  4077-4091,  inc.,  Ky.  Stata.,  and  which  has 
obtained  or  is  not  required  to  obtain  a  franchise  from  the  city 
under  164  of  the  Constitution,  renders  invalid  as  to  such  cor- 
poration, an  ordinance  which  imposes  a  license  tax  on  the  priv- 
ilege of  such  corporations  doing  business  in  the  city,  or  upon 
the  privilege  of  exercising  therein  any  agency  or  instrumentality 
indis(p<ensably  necessary  to  the  conduct  of  its  business,  such  as 
maintaining  therein  an  office  and  an  agent. 

TRABUE,  DOOLAN,  HELM  &  .HELM,  T.  B.  HARRISON  and 
CHARLEJS  C.  FOX  for  appellant. 

R.  F.  FEJLAND  for  appellee. 

Opinion  of  the  Court  by  Judge  Clabke — ^Reversing. 

The  appellant  was  found  guilty  and  fined  in  the 
Lawrenceburg  police  court  upon  each  of  five  warrants 
charging  it  with  ''having  committed  the  offense  of  en- 
gaging in  an  occupation  for  which  a  license  is  required 
without  first  procuring  or  paying  for  a  license. '^  The 
five  cases  were  by  agreement  heard  together  and  without 
a  jury,  and  while  the  defendant's  guilt  and  the  imposi- 
tion of  a  fine  of  $20.00  under  each  warrant  is  set  out  in 
separate  paragraphs  of  a  single  judgment,  but  one  re- 
covery is  adjudged  thereon  and  that  for  $100.00,  the  ag- 
gregate of  the  five  fines  assessed,  with  costs  in  all  five 
cases. 

Upon  a  single  appeal  bond  and  supersedeas  the  de- 
fendant appealed  to  the  circuit  court,  where  however  the 
five  cases  were  separately  docketed  and  upon  an  agreed 
statement  of  facts,  all  were  again  submitted  to  the  court 
together  and  without  a  jury,  resulting  in  another  single 
judgment  for  $100.00  and  costs  in  all  five  cases  against 
defendant,  following  separate  findings  of  guilt  and  the 
imposition  of  a  fine  of  $20.00  in  each  of  the  five  cases. 
From  that  judgment  the  company  has  prosecuted  a  s^ingle 
appeal  to  this  court. 
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That  the  parties  with  the  consent  of  the  trial  court 
can  not  by  combining  several  cases  and  having  the  ag- 
gregate amount  of  the  several  fines  adjudged  in  one 
judgment,  confer  jurisdiction  upon  this  court  it  does  not 
possess  as  to  any  of  the  combined  cas^s  considered  sep- 
arately, was  held  and  the  reasons  given  therefor  by  this 
court  in  the  recently  decided  case  of  Adams  Express  Co. 
V.  Bradley,  179  Ky.  239.  But  by^section  3519  of  the 
statutes,  a  part  of  the  charter  of  cities  of  the  fourth  class 
to  which  Lawrenceburg  belongs,  it  is  provided  the  valid- 
ity of  an  ordinance  of  such  a  city  may  be  tested  by  ap- 
peal from  the  judgment  of  the  police  court  to  the  circuit 
court,  and  thence  to  the  Court  of  Appeals,  **in  cases 
where  fines  of  twenty  dollars  or  less  are  imposed  or  au- 
thorized," a  provision  for  testing  the  validity  of  an  ordi- 
^nance  of  a  city  of  this  class  radically  different  from  the 
method  provided  for  testing  the  validity  of  ordinances 
of  cities  of  the  fifth  and  possibly  other  classes.  Sevier 
v.  City  of  Barbourville,  180  Ky.  553. 

Since  the  fine  imposed  in  each  case  was  $20.00  and 
defendant's  only  ^defense  was  the  alleged  invalidity  of 
the  city  ordinance*  under  which  the  warrants  were  issued 
and  the  fines  imposed,  it  is  manifest  that  we  have  juris- 
diction to  review  the  judgment  in  each  case,  all  five  of 
which  are  here. 

2.  The  ground  upon  which  the  invalidity  of  the  ordi- 
nance is  question  is  asserted,  is  that  the  defendant  by 
reason  of  having  paid  to  the  city  its  franchise  tax  for 
the  year  1918,  is  exempt  from  the  imposition  by  the  dty 
for  the  same  year  of  a  license  or  occupational  tax. 

Appellant  cites  and  relies,  upon  the  case  of  Cumber- 
land Tel.  &  Tel.  Co.,  &c.  v.  Hopkins,  &c.,  121  Ky.  850, 
where  we  held  that  the  payment  of  a  license  fee  could 
not  be  imposed  by  the  city  of  Eminence  upon  either  a 
railroad  company  or  a  telephone  company,  which  had 
paid  to  the  city  for  the  same  period  a  franchise  tax  under 
sections  4077-4091,  inc.,  of  Kentucky  Statutes,  although 
the  city  had  express  legislative  authority  so  to  do  under 
section  3637  Kentucky  Statutes,  a  part  of  the  charter  of 
cities  of  the  fifth  class,  to  which  Eminence  belonged. 

This  because  the  attempted  license  tax  was  a  tax 
upon  a  privilege  included  in  the  property  tax  already 
imposed  as  a  franchise  tax,  and  therefore  a  tax  upon  the 
same  property  against  the  same  owner  for  the  same  year, 
and  double  taxation  in  violation  of  the  uniformity  of 
taxation  required  by  section  171  of  the  Constitution. 
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It  was  further  held  in  that  case  that  the  power  thus 
given  **to  impose  and  collect  license  fees  upon  all  fran- 
chises is  revenue  provision'^  although  coupled  with  other 
matters  more  properly  coming  under  the  head  of  police 
Prowers,  and  that  the  franchise  tax  paid  by  the  corpora- 
tions, although  a  property  tax,  was  not  distinct  from  the 
occupation  tax  the  town  under  legislative  authority  was 
attempting  to  impose  upon  them. 

The  appellant  here  had  paid  to  the  city  of 
Lawrenceburg  exactly,  the  same  kind  of  a  franchise  tax 
under  sections  4077-4091,  inc.,  of  the  statutes  as  the  rail- 
road company  and  telephones  company  had  paid  to  the 
city  of  Eminence  and  the  contested  license  tax  was  im- 
posed under  express  and  similar  legislative  authority  in 
both  instances,  the  authority  being  given  to  the  cities,  the 
one  of  the  fourth  and  the  other  of  the  fifth  class,  by  sec- 
tions 3490  and  3637,  respectively,  of  the  statutes. 

There  is  therefore  no  point  of  difference  in  the  two 
cases,  if  as  a  matter  fact  the  privileges  attempted  to  be 
licensed  are  the  same.  In  the  Eminence  case  the  license 
was  upon  the  railroad  company's  selling  tickets  and 
handling  freight,  and  upon  the  telephone  company's 
maintaining  an  exchange  in  the  city,  and  the  doing  of 
these  things  was  essential  to  the  exercise  of  the  fran- 
chise within  the  city;  but  it  is  only  the  essential  things  a 
corporation  must_do  in  order  to  exercise  its  franchise 
tliat  are  covered  and  taxed  by  the  imposition  of  the  fran- 
chise tax,  as  has  been  clearly  pointed  out  by  the  court 
in  Adams  Express  Co.  v.  Boldrick,  141  Ky.  Ill,  and 
Cumberland  Tel.  &  Tel.  Co.  v.  Calhoun,  151  Ky.  241,  in 
both  of  which  the  Eminence  case,  supra,  was  approved, 
but  in  each  of  which  a  license  tax  was  held  to  be  valid, 
although  the  complaining  corporations  had  paid,  as  has 
appellant,  a  franchise  tax  under  sections  4077-4091,  inc., 
of  the  statutes,  the  distinction  being,  as  explained  in  the 
Boldrick  case,  that  although  a  city  may  not  tax  a  cor- 
poration's right  to  do  business  in  the  city  after  collect- 
ing from  it  a  franchise  tax,  it  may  nevertheless  impose  a 
license  fee  upon  such  agencies  or  instrumentalities  as  are 
not  essential  or  indi^^pensable  necessities  in  the  conduct 
of  its  business,  and  which  the  company  has  elected  to 
adopt  as  a  means  of  facilitating  or  increasing  its  busi- 
ness. 

It  therefore  becomes  necessary  to  examine  the  ordi- 
nance involved  here,  to  determine  whether  it  imposes  a 
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license  fee  upon  an  essential  agency  or  instrumentality 
employed  by  appellant  in  conducting  its  business,  in  the 
city.  If  it  does,  this  case  is  controlled  by  the  Eminence 
case,  supra,  and  the  ordinance  being  evidently  a  revenue 
measure  and  not  a  police  regulation,  is  invalid  as  to  ap- 
pellant. 

It  seems  to  be  agreed  by  counsel,  although  there  is  nc 
copy  of  the  ordinance  in  the  record,  and  is  indicated  by 
the  warrants,  that  the  ordinance  imposes  an  annual  li- 
cense tax  that  shall  be  paid  by  various  persons  and  cor- 
porations for  doing  business  in  the  city  of  Lawrenceburg 
and  that  the  provision  thereof  applicable  to  appellant 
is  as  stated  in  brief  for  appellant : 

**Por  each  exprese  company  maintaining  an  office  or 
agent  in  the  city.  $25.00.^' 

As  the  company  could  not  conduct  its  business  in  the 
city  without  both  an  office  and  an  agent,  it  is  clear  that 
both  the  agency  and  the  instrumentality  upon  which  the 
tax  is  imposed  are  essentials  and  indispensably  neces- 
sary in  conducting  appellant's  business  in  the  city,  and 
this  case  comes  squarely  under  the  Eminence  case  as  ex- 
plained in  the  Boldrick  case. 

The  Calhoun  case,  supra,  is  not  applicable  because  it 
is  conceded  appellant  was  not  required  to  procure  a  fran- 
chise from  the  city  under  section  164  of  the  Cons-titution 
in  order  to  entitle  it  to  do  business  therein. 

Wherefore,  the  judgment  in  each  case  is  reversed  and 
the  cause  remanded  with  directions  to  dismiss  the  war- 
rants. 

Dissenting  Opinion  by  Chief  Justice  Cabboll. 

The  opinion  of  the  court  is  rested  on  the  opinion  in 
L.  &  N.  R.  R.  Co.  V.  Hopkins,  121  Ky.  850.  In  that  case 
the  court  had  before  it  two  cases^  one  involving  the  right 
of  the  city  to  require  the  Cumberland  Telephone  &  Tel- 
egraph Co.  to  pay  a  license  tax,  and  the  other  involving 
the  right  to  exact  a  license  tax  from  the  L.  &  N.  R.  R. 
Company. 

I  agree  with  so  much  of  that  opinion  as  exempted  the 
telephone  and  telegraph  company  from  payment  of  a 
license  tax,  because,  it  had  paid  the  city  a  consideration 
for  the  privilege  of  doing  business  there,  when  it  bought 
from  the  city  a  franchise  under  section  164  of  the  Con- 
stitution. 
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But  so  much  of  the  opinion  as  holds  that  both  it  and 
the  railroad  company  were  exempt  from  the  license  tax 
on  the  ground  that  the  tax  paid  on  the  value  of  their  in- 
tangible property  under  the  assessment  of  the  state 
board  of  valuation  and  assessment,  was  in  effect  the  pay- 
ment of  a  privilege  tax  for  the  right  to  do  business  in 
the  city,  should  I  think  be  overruled. 

The  state,  under  sections  4077-4091,  requires  this  ex- 
press company  and  other  like  companies,  to  pay  a  prop- 
erty tax  on  the  value  of  their  property  employed  in  busi- 
ness in  this  state ;  and  the  value  of  the  propertv  so  em- 
ployed in  the  state  is  assessed  by  the  state  tax  commis- 
sion, and  the  tax  distributed  by  the  commission  to  each 
county,  city  and  taxing  district  in  the  state,  in  propor- 
tion to  the  extent  of  the  lines  in  each  county,  city  and 
taxing  district. 

This  method  of  assessment  was  adopted  because  it 
was  not  thought  practicable  or  just  to  permit  the  tax- 
ing authorities  in  the  various  taxing  districts,  through 
which  they  run,  to  assess  the  property  employed  in  busi- 
ness in  each  of  them.  And  all  of  the  opinions  of  this 
court,  except,  the  Hopkins  case,  sttpra,  hold  that  the  as- 
sessment of  these  companies  is  based  solely  on  the  value 
of  their  property  employed  in  business  in  the  state,  and 
that  on  the  value  of  this  property  alone  they  are  taxed. 

The  Hopkins  case,  however,  goes  beyond  this  and 
in  conflict  with  many  cases  that  have  been  written  %  this 
court  before  and  since  that  opinion  was  handed  down, 
declares  that  corporations  like  this  express  company  are 
paying  a  franchise  or  privilege  tax  under  and  by  virtue 
of  the  state  tax  conmiission*s  assessment,  to  every  tax- 
ing district  in  which  they  are  doing  business  for  the 
right  to  do  business  in  this  state.  In  so  holding  the 
Hopkins  case  stands  by  itself,  and  a  diligent  search  as- 
sisted by  counsel  in  the  case  has  failed  to  discover  any 
authority  in  or  out  of  the  state  sustaining  it. 

It  is  of  course  true  th^t  the  value  of  the  intangible 
property  of  a  carrier  corporation,  like  this  express  com- 
pany, depends  largely  if  not  entirely  on  the  volume  of 
business  that  it  does,  and  likewise  true,  that  if  it  did  no 
business,  its  intangible  property  would  have  little  if  any 
value,  but  this  circumstance  can  have  no  bearing  on  the 
question  we  have  in  this  case. 

We  are  not  here  concerned  with  the  factors  that  go 
to  make  up  the  value  of  the  intangible  property  of  these 
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corporations  or  the  volume  of  business  they  do;  these 
are  matters  for  the  state  tax  commission  to  deal  with 
when  it  comes  to  fix  the  value  of  the  intangible  property 
for  assessment  purposes. 

The  only  question  in  this  case  is,  does  the  payment  by 
this  corporation  of  a  tax  on  its  intangible  property,  al- 
though the  value  of  this  property  is  created  by  the  busi- 
ness it  does,  amount  to  the  payment  of  a  license  tax  to 
Lawrenceburg  and  the  other  cities  in  which  it  does  busi- 
ness f  That'  it  does  not  is,  I  think,  conclusively  demon- 
strated, when  it  is,  as  it  must  be  admitted,  that  the  tax 
on  its  intangible  property  is  a  property  tax. 

No  provision  had  ever  been  made  in  our  tax 
laws  for  a  property  tax  that  includes  a  license 
tax.  The  two  classes  of  taxes  are  as  separate  and  dis- 
tinct as  a  municipal  street  improvement  tax  and 
a  state  school  tax.  They  are  separately  treated  in  all 
text  books  and  in  all  court  opinions.  One  is  a  tax  upon 
the  property  that  the  taxpayer  owns,  the  other  is  a  tax 
he  pays  for  the  privilege  of  doing  business.  He  may  own 
property  worth  a  million,  but  he  will  pay  no  license  tax 
unless  he  engages  in  a  business  subject  to  such  tax. 

He  may  not  own  any  property  of  any  kind,  but  yet  if 
he  goes  into  a  business,  such  for  example  as  auctioneer- 
ing, he  must  pay  a  license  tax. 

One  tax  is  authorized  by  section  171  of  the  Constitu- 
tion, the  other  by  section  181  of  the  Constitution.  They 
are  kept  separate  and  apart  in  the  whole  scheme  of  taxa- 
tion. 

If  the  license  tax  due  by  this  corporation  is  included 
iu,  and  was  a  part  of,  the  property  tax  paid  by  it  to  the 
city  of  Lawrenceburg  when  it  collected  its  property  tax, 
why  should  it  not  be  said  with  as  much  force  and  truth 
that  the  merchant  when  he  pays  his  property  tax  also 
pays  his  license  tax! 

I  submit  that  the  mere  fact  that  the  corporation  pays 
on  its  intangible  property,  while  the  merdiant  pays,  on 
his  tangible  property,  cannot  be  made  the  basis  of  any 
distinction  such  as  was  made  in  the  Hopkins  case. 

Intangibles  such  as  bonds,  notes  and  capital  stock,  are 
as  much  property  as  lands  and  cattle. 

It  may  be  asked  why  the  correctness  of  the  principle 
laid  down  in  the  Hopkins  case  has  been  permitted  to 
stand  unchallenged  for  a  dozen  years.  A  sufficient  an- 
swer to  this  is,  that,  in  the  case  we  have,  the  rule  an- 

Digitized  by  VuOOQ  IC 


248  KENTUCKY  REPORTS.  [Vol.  187. 

nounced  in  the  Hopkins  case  is  directly  drawn  in  ques- 
tion for  the  first  time  since  that  opinion  was  handed 
down. 

The  result  of  its  affirmance  in  this  case  will  be,  that 
this  company  and  others  doing  a  common  carrier  busi- 
ness, as  well  as  all  the  corporations  mentioned  in  sec- 
tion 4077,  will  be  exempt  from  the  payment  of  the  license 
tax  to  the  cities  and  towns  of  the  state,  that  all  other 
persons  and  corporations  doing  business  thereih,  are  be- 
ing, and  will  be  required  to  pay. 

I  can  think  of  no  .iust  or  sound  reason  why  this  ex- 
press company  should  occupy  any  different  position  from 
that  of  any  other  person  or  private  corporation  doing 
business  in  the  city  of  Lawrenceburg,  all  of  whom  are 
required  to  and  do  pay  a  license  tax  for  the  privilege  of 
carrying  on  their  business,  in  addition  to  the  proper^ 
*^ax  that  they  do  and  must  pay  on  the  property  em- 
ployed in  carrying  on  the  business  they  are  engaged  in. 

The  city  of  Lawrenceburg,  under  an  ordinance  that 
admittedly  it  had  the  power  to  adopt,  exacts  from  all 
persons  engaged  in  any  kind  of  business  in  the  city,  an 
annual  license  fee,  in  addition  to  the  property  tax  im- 
posed upon  all  property  in  the  city. 

When  the  American  Railway  Express  Company  is 
singled  out  by  the  opinion  from  other  persons  doing  busi- 
ness in  the  city  of  Lawrenceburg,  it  is  put  in  a  class  by 
itself  and  the  especial  favor  is  granted  it  of  exemption 
from  a  license  tax,  that  every  other  person  and  private 
corporation  doing  business  in  the  city  must  pay. 

This  exemption  is  put  upon  the  sole  ground  that  this 
company  has  paid,  and  is  paying  to  the  city  a  franchise 
tax  for  the  privilege  of  domg  business  there,  and  there- 
fore the  exaction  of  a  license  tax  would  be  taxing  it  twice 
for  the  same  thing.  If  this  contention  was  sustained  by 
the  law  or  the  facts,  I  would  find  no  fault  with  the 
opinion. 

But  it  is  not,  and  the  error  in  the  opiaion  consists  in 
the  fact  that  it  assumes  that  this  company  has  paid,  and 
IS  paying,  a  franchise  tax  to  the  city  for  the  privilege  of 
doing  business  there,  when  as  a  matter  of  fact  and  trusth, 
the  city  has  never  attempted  to  exact  from  it,  nor  has 
it  ever  paid  to  it  directly  or  indirectly  or  in  any  way,  a 
franchise  or  privilege  tax  of  any  kind. 

It  pays  as  do  all  other  carrier  corporations,  a  prop- 
erty tax  to  the  city,  estimated  on  the  value  of  its  property 
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employed  in  business  in  the  state,  as  found  by  the  state 
tax  commission,  and  this  is  the  only  character  of  tax  it 
has  ever  paid  to  the  city. 

The  only  difference  between  the  position  of  the  mer- 
chant or  other  private  corporation  and  this  company,  in 
respect  to  the  assessment  and  payment  of  a  property  tax, 
is  found  in  the  fact  that  the  property  of  the  merchant 
and  the  private  corporation  is  assessed  by  the  local  as- 
sessor, while  the  property  of  this  company  is  assessed 
by  the  state  tax  commission,  and  it  certifies  to  the  city 
that  proportion  of  the  tax  due  by  the  company,  that  is 
represented  by  its  property  employed  in  business  in  the 
city. 

Nor  does  this  company  pay  any  franchise  or  privilege 
tax  to  the  state  of  Kentucky.  The  state  has  never  exact- 
ed from  it  any  tax  of  any  sort  for  the  privilege  of  doing 
business  in  the  state. 

Much  more  might  be  said  in  the  pertinent  support  of 
the  views  I  have  briefly  expressed,  but  other  pressing 
duties  oblige  me  to  conclude  with  the  statement  of  these 
propositions: 

(1)  The  tax  paid  by  this  company  to  the  cities, 
towns  and  taxing  districts  through  which  it  runs,  is  not 
a  privilege  or  franchise  tax  paid  for  the  right  to  do  busi- 
ness in  the  ^state  or  any  city  or  town  thereof;  it  is  a  prop- 
erty tax  levied  on  its  intangible  property  in  the  state  for 
the  benefit  of  the  taxing  districts  in  which  it  does  busi- 
ness, as  much  so  as  the  tax  paid  by  individuals  on  their 
lands,  notes,  bonds  and  stocks.  Henderson  Bridge  Co. 
V.  Comm.,  99  Ky.  623;  Commonwealth  v.  Cumt^rland 
TeL  &  Tel.  Co.,  124  Ky.  535;  L  &  N.  E.  B.  Co.  v.  City  of 
Henderson,  154  Ky.  575 ;  City  of  Newport  v.  South  Cov- 
ington St.  Ey.  Co.,  156  Ky.  403;  Kentucky  Heating  Co. 
V.  City  of  Louisville,  174  Ky.  142;  L  &  N.  E.  E.  Co.  v. 
Greene,  Auditor,  244  U.  S.  522;  61  Law  Ed.  1291;  Adams 
Express  Co.  v.  Ohio,  166  U.  S.  185;  41  Law  Ed.  965; 
Adams  Express  Co.  v.  Kentucky,  166  U.  S.  171,  41  Law 
Ed.  965. 

(^)  A  license  tax  for  the  privilege  of  doing  busi- 
ness in  the  state  or  in  a  city  or  town  may  be  exacted  in 
ad^tion  to  the  property  tax  laid  on  the  pitjperty  em- 
ployed in  the  business,  and  such  a  tax  is  not  double  taxa- 
tion. Constitution,  section  181;  City  of  Covington  v. 
Wood,  98  Ky.  344;  Wilson  Bros.  v.  City  of  Lexington,  105 
Ky.  765;  City  of  Louisville  v.    Schnell,   131   Ky.    104; 
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Hager,  Auditor  v.  Walker,  &o.,  128  Ky.  1 ;  City  of  Louis- 
ville V.  Sagalowsiki,  136  Ky.  324;  City  of  Louisville  v. 
Weikel,  137  Ky.  784;  Gordon  v.  City  of  Louisville,  138 
Ky.  442 ;  Greene,  Auditor  v.  National  Surety  Co.,  186  Ky. 
353;  Nebraska  Telephone  Co.  v.  City  of  Lincoln,  82  Neb. 
59,  28  L.  B.  A.  (N.  S.)  221. 

(3)  When  a  corporation  for  a  valuable  considera- 
tion has  secured  from  a  city  or  town  under  section  164 
of  the  Constitution,  the  privilege  of  doing  business  in  the 
city  or  town,  it  cannot  be  again  taxed  by  the  municipality 
for  the  privilege  of  carrying  on  its  business  there.  Cum- 
berland Tel.  &  Tel.  Co.  v.  Hopkins,  121  Ky.  850;  Adams 
Express  Co.  v.  Boldrick,  141  Ky.  Ill ;  Cumberland  Tel. 
ft  Tel.  Co.  V.  City  of  Calhoun,  151  Ky.  241. 

(4)  As  the  case  was  practiced  and  the  decision 
grounded  on  the  assumed  conclusive  authority  of  the 
Hopkins  case  in  which  the  subject  of  interstate  com- 
merce was  not  mentioned,  I  have  not  thought  it  neces- 
sary to  consider  the  question  as  to  the  light  of  the  city 
to  put  a  license  tax  on  a  carrier  like  this,  engaged  in  in- 
terstate commerce.  I  may  say  however  that  as  it  is 
stipulated  that  this  company  does  both  an  interstate  and 
an  intrastate  business,  the  power  to  require  it  to  pay  a 
reasonable  license  tax  for  the  privilege  of  doing  mtra- 
state  business  seems  to  be  settled  in  the  cases  of  Pacific 
Express  Co.  v.  Seibert,  142  U.  S.  339,  35  Law  Ed.  1035; 
Osborne  v.  State  of  Florida,  164  U.  S.  650,  41  Law  Ed. 
586. 

I  think  the  judgment  should  be  affirmed. 


Shaws'  Guardian,  Louisville  Trust  Co.  v.  Grimes,  Execu- 

tofy  et  aL 

(Decided  November  7,  1919.) 

Appeal  from  Meade  Circuit  Court. 

1.  Wills — ^Distribution  of  Personalty. — Testamentary  capacity  as  to 
personalty  is  governed  by  the  law  of  testator's  domicile  and  per- 
sonalty should  be  distributed  accordingly. 

2.  .  Wills — ^Disposition  of  Real  Estate. — The  effect  and  validity  of  a 

wil!  in  regard  to  the  disposition  of  real  estate  or  immovable  prop- 
erty depends  upon  the  lex  rei  sitae. 
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3.  Wills — ^Instruments  Affecting  Title  to  Real  Estate.-— All  instru- 
ments affecting  the  title  to  real  estate  situated  in  this  state 
must  be  governed  as  to  their  execution,  construction  and  legal 
sufficiency  exclusively  hy  the  laws  of  this  Commonwealth  and 
not  by  the  laws  of  a  sister  state  or  foreign  country,  where  the 
maker  may  reside  at  the  time  of  its  execution* 

4.  Wills— Interest  Charge  Upon  Advancement— Where  there  is  no 
provision  in  a  will  providing  for  the  pajrment  of  interest  on  an 
advancement,  interest  will  not  be  chargeable  thereon,  but  where 
the  will  contains  an  express  provision  to  charge  interest  or  man- 
ifests an  intention  so  to  do  it  will  be  charged. 

5.  Judicial  Sales— Indivisibility  of  Property. — Prima  facie  a  tract  of 
land  of  1274  acres  purchased  as  four  separate  farms  is  divisible 
without  materially  impairing  its  value. 

6.  Wills — ^Interest  Charge  Upon  Advancement. — ^Where  the  testator 
clearly  indicated  in  his  will  that  certain  devisees  should  be  charged 
with  interest  on  advancements,  interest  will  be  charged  from  the 
date  indicated  by  the  testator,  and  not  from  the  several  dates 
when  the  items  constituting  the  total  were  paid  or  advanced. 

SHACKESLFOKD  MII^LER  and  EUGENB  HUBBARD  for  appel- 
lant. 

J.  M.  RICHARDSON,  J.  D.  HARDON,  !EJ.'c.  O'RBAR  and  J.  P. 
ADAHSON  for  appellees. 

Opinion  op  the  Court  by  Judge  Quin — ^Beversiug. 

Josiah  Shaw  died  testate  on  the  31st  day  of  Decem- 
ber, 1913,  a  resident  of  Crawford  county,  Indiana.  At  the 
time  of  his  death  he  owned  certain  real  and  personal  es- 
tate in  said  county.  He  was  also  the  owner  of  four  farms 
in  Meade  county,  Kentucky,  containing?  1,274  acres.  By 
the  terms  of  his  will  he  devised  his  property  one-third 
each  to  his  wife,  Carrie  N.  Shaw,  a  daughter,  Minnie  E. 
Grimes  (referred  to  in  the  will  as  Minnie  M.  Grimes), 
and  to  his  granchildren,  Ava  Loraine  Shaw  Mid  Lyman 
P.  Shaw,  Jr.,  infant  children  of  a  deceased  son,  Lyman 
P.  Shaw,  said  children  taking  the  share  of  their  father. 

Simon  E.  Grimes,  the  husband  of  Minnie  E.  Grimes, 
nominated  as  executor  of  the  will,  duly  qualified  as  such 
and  proceeded  to  administer  upon  the  estate,  both  in 
Crawford  county,  Indiana,  and  Meade  county,  Kentucky. 
The  present  suit  was  filed  by  Simon  E.  Grimes,  as  exe- 
cutor, Carrie  N.  Shaw  and  Minnie  E.  Grimes  and  her 
husband  as  plaintiffs,  for  the  purpose  of  selling  the  prop- 
erty in  Meade  county,  and  for  a  division  of  the  proceeds, 
after  equalizing  certain  advancements  made  to  the  in- 
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fants  and  their  father  and  to  Minnie  E.  Grimes.  The 
infants,  Ava  Loraine  Shaw  and  Lyman  P.  Shaw,  Jr., 
were  made  defendants. 

This  case  was  referred  to  the  commissioner  who  duly 
filed  his  report,  judgment  was  entered,  the  property  sold 
and  a  division  made  among  those  entitled  thereto,  Minnie 
E.  Grimes  and  the  infants  being  charged  with  certain 
advancements,  together  with  interest  thereon,  from  the 
dates  of  the  several  advancements  to  January  1,  1914. 
Simon  E.  Grimes  became  the  purchaser  of  the  four  farms 
at  the  price  of  $71,400.00. 

A  board  bill  filed  by  Simon  E.  Grimes,  after  excep- 
tions had  been  filed  to  its  allowance,  was  later  withdrawn 
and  the  proceeds  of  the  sale  divided  in  accordance  with 
the  judgment. 

The  total  amount  collected  from  the  personal  prop- 
erty in  Indiana,  including  dividends  and  interest,  amount- 
ed to  $18,052.27,  subject  to  disbursements  and  costs  of 
$1,319.18,  leaving  a  net  sum  of  $16,733.09,  plus  about 
$2,000.00  of  real  estate  to  be  distributed  among  the  d^ 
visees.  Included  in  the  disbursements  is  an  item  of 
$160.50,  set  aside  to  the  widow. 

In  the  report  of  the  master,  Minnie  E.  Grimes  was 
charged  with  the  sum  of  $8,956.68,  representing  advance- 
ments of  $6,377.72  and  $2,578.96  interest.  The  infants 
were  charged  with  advancements  of  $13,380.57,  interest 
$12,130.81,  a  total  of  $25,511.36,  subject  to  a  credit  includ- 
ing interest  thereon  of  $2,760.79,  leaving  a  net  sum  . 
charged  to  them  of  principal  and  interest  $22,750.59. 

To  equalize  the  widow  and  Minnie  E.  Grimes  with  the 
aggregate  charged  to  the  infants  on  this  basis,  Minnie 
E.  Grimes  should  receive  $13,793.91,  and  tho  widow,  ex- 
cluding the  amount  set  apart  to  her,  $22,750.59,  a  total  of 
$36,544.50. 

If,  therefore,  it  was  proper  to  charge  interest  on  the 
advancements  the  net  amount  in  the  hands  of  the  Indiana 
administrator  of  $16,733.09  lacked  $19J03.46  of  being 
sufficient  to  pay  Minnie  E.  Grimes  and  the  widow  enough 
to  equalize  them  with  the  infants. 

From  the  proceeds  of  sale  of  the  four  Meade  county 
farms  amounting  to  $71,400.00  there  was  first  deducted 
by  the  lower  court  the  sum  of  $36,544.50,  being  the  sum 
necessary  upon  the  basis  adopted,  to  equalize  the  widow 
and  Minnie  E.  Grimes  with  the  infants,  and  which  left  a 
balance  of  $34,855.50  for  distribution  among  the  devisees. 
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The  ma  sterns  report  was  confirmed  without  excep- 
tions, and  no  appeal  was  then  prosecuted  from  that  judg- 
ment. Thereafter  Minnie  E.  Grimes  and  her  husband 
filed  an  assignment  from  the  widow  of  her  interest  in  the 
purchase  bonds  and  sought  credit  upon  the  sale  bonds 
of  S.  E.  Grimes,  the  purchaser,  for  the  amount  due  the 
widow,  who  had  died  after  the  execution  of  the  alleged 
assignment. 

The  guardians  ad  litem  for  the  infants  filed  excep- 
tions to  this  assignment,  claiming  it  was  void  on  the 
ground  that  the  widow  was  80  years  of  age  when  she  ex- 
ecuted it  a  few  days  before  her  death,  that  it  was  with- 
out valuable  consideration  and  she  did  not  have  sufficient 
mind  to  execute  this  assignment,  and  further  that  it  wa? 
procured  by  fraud  and  undue  influence;  issue  was  joined 
upon  the  question  of  the  validity  of  the  assignment  and 
a  jury  trial  had  thereon  resulting  in  a  verdict  sustaining 
its  validity.  From  this  judgment  the  guardians  ad  litem 
appealed.  See  Shaw  v.  Shaw's  Admr.,  174  Ky.  398,  192 
S.  W.  491,  in  which  the  court,  in  dismissing  the  appeal, 
held  that  the  guardians  ad  litem  did  not  have  the  right 
or  power  to  question  on  behalf  of  the  infants  the  valid- 
ity of  the  assignment  and  were  without  right  to  prosecute 
the  appeal  in  their  behalf,  the  court  saying: 

**  Whatever,  if  any,  rights  these  infants  may  have  in 
the  estate  of  Carrie  N.  Shaw  were  in  nowise  involved  in 
this  case,  and  the  guardians  did  not  have  the  power  to 
bring  such  a  matter  into  this  action,  so  as  to  give  them, 
the  right,  upon  behalf  of  the  infants,  to  litigate  the  mat- 
ter. It  is  certainly  obvious  that,  under  our  laws,  they 
could  not  have  instituted  an  action  on  behalf  of  the  in- 
fants to  determine  their  interests  in  the  estate  of  Carrie 
N.  Shaw,  nor  could  they,  with  any  better  right, 
bring  such  matters  into  this  litigation,  so  as  to  give  them 
the  power  to  represent  the  infants  in  reference  thereto. 
The  infants  were  not  in  court,  upon  that  matter,  and  are 
not  bound,  in  any  way,  by  such  action  by  the  guardians 
ad  litem,  or  by  the  judgment  of  the  court  resulting  there- 
from.'* 

Thereafter  the  errors  pointed  out  by  this  court  were 
corrected  by  motion  and  petition  filed  in  the  circuit  court 
by  the  present  appellant  as  guardian  for  the  infants  and 
from  a  judgment  adverse  to  their  contentions  said 
guardian  prosecuted  this  appeal  as  well  as  appeals  from 
the  judgment  of  October  5,  1914,  ordering  a  sale  of  the 
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real  estate  in  Kentucky,  and  from  the  judgment  of  Jan- 
nary  29,  1915,  confirming  the  report  of  sale. 

It  is  first  urged  that  Josiah  Shaw,  being  a  citizen 
and  resident  of  Crawford  county,  Indiana,  at  the  time 
of  his  death,  Jthe  circuit  court  of  that  county  had  original 
and  exclusive  jurisdiction  to  settle  his  estate  as  between 
his  creditors,  widow  and  children.  A  motion  to  file  an 
intervening  petition  raising  this  point  was  overruled. 

Testamentary  capacity  as  to  personalty  is  governed 
by  the  law  of  the  testator's  domicile,  and*  personalty 
should  be  distributed  accordingly.  Fletcher's  Admr.  v. 
Weir,  &c.,  7  Dana.  345,  32  Amer.  Dee.  96;  Atchison's 
Heirs  v.  Lindsey,  6  B.  Mon.  89, 11  E.  C.  L.  445.  The  con- 
struction and  effect  given  a  will  by  the  courts  of  a  testa- 
tor's domicile  are  everywhere  recognized  as  binding. 
This  is  on  the  theory  that  the  situs  of  such  property  is 
supposed  to  be  where  the  owner  has  his  domicile.  And 
while  a  will  is  presumed,  in  the  absence  of  anything  to  the 
contrary,  to  have  been  drawn  in  accordance  with  the  laws 
of  the  testator's  domicile  and  will  be  interpreted  accord- 
ingly, its  effect  and  validity  regarding  the  disposition 
of  real  estate  or  immovable  property  so  situated  or  the 
creation  of  any  interest  therein  will  depend  upon  the 
lex  rei  sitae.  AH  instruments  affecting  the  title  of  real 
estate  situated  in  this  state  must  be  governed  as  to  their 
execution,  construction  and  legal  sufficiency  exclusively 
by  the  laws  of  this  Commonwealth  and  not  by  the  laws  of 
a  sister  state  or  foreign  country,  wherein  the  maker  may 
reside  at  the  time  of  its  execution. 

Some  courts  recognize  an  exception  to  this  rule  where 
it  is  sougrht  to  ascertain  the  intention  of  the  testator 
solely  from  the  language  used  in  the  will,  in  which  case 
the  law  of  the  testator's  domicile  or  the  lex  domicilii 
controls.  Sneed  v.  Ewing,  5  J.  J.  Marsh  459;  Houser  v. 
Paducah  Lands  Co.,  157  Ky.  252, 162  S.  W.  1113;  United 
States  V.  Fox,  94  U.  S.  315;  Peet  v.  Peet,  et  al,  229  Ills. 
341, 11  Amer.  &  Eng.  Ann.  Cas.  492;  Jacobs  v.  Whitney, 
205  Mass.  477,  18  Amer.  &  Eng.  Ann.  Cas.  576;  1st  Red- 
field  on  Wills,  398,  and  Page  on  Wills,  sec.  28. 

It  is  argued  by  counsel  that  if  interest  is  not  charged 
on  the  advancements  and  the  widow  is  charged  with  the 
sum  of  $160.50,  representing  personalty  set  aside  to  her, 
there  would  be  sufficient  funds  in  the  hands  of  the  In- 
diana administrator  to  pay  the  widow  and  Minnie  E. 
Grimes  an  amount  sufficient  to  equalize  them  with  the 
total  advancements  to  the  infants,  and  hence  a  sale  of 
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the  Meade  county  property  was  not  necessary.  As  to 
any  question  involving  real  estate  located  in  Kentucky 
the  courts  of  this  state  are  not  bound  by  any  decision 
of  the  Indiana  court. 

The  right  to  charge  interest  on  advancements  is  one 
of  the  main  questions  involved  here.  In  the  will  of 
Josiah  Shaw  it  is  provided : 

'*  Second.  I  give  and  devise  all  my  estate  of  whatso- 
ever kind,  real  personal  and  mixed  to  my  beloved  wife, 
Carrie  N.  Shaw,  one-third  (1/3)  and  to  my  grandchildren, 
Ava  Loraine  and  Lyman,  Jr.,  Shaw,  children  of  my  son,. 
Lyman  P.  Shaw,  one-third  (1/3)  and  to  my  daughter, 
Minnie  M.  Grimes,  wife  of  Simon  E.  Grimes  one-third 
(1/3)  they  to  share  and  share  alike,  my  said  grandchil- 
dren, Ava  Loraine  and  Lyman,  Jr.,  taking  one  equal 
share,  provided  that  there  shall  be  charged  against  and 
deducted  from  the  share  of  my  said  grandchildren,  Ava 
Loraine,  and  Lyman,  Jr.,  any  and  all  sums  of  money 
which  I  have  already  advanced  to  or  paid  out  for  or  shall 
hereafter  advance  to  or  pay  out  for  my  son,  Lyman  P. 
Shaw,  their  father,  which  may  be  shown  by  his  note  or 
notes  and  my  book  account  of  the  same  charged  against 
him,  provided,  tilso  that  there  shall  be  charged  against 
and  deducted  froni  the  share  of  my  daughter,  Minnie  M. 
Grimes,  any  and  all  sums  of  money  which  I  have  already 
advanced  to  or  paid  out  for  or  shall  hereafter  advance 
to  or  pay  out  for  her  or  her  said  husband,  Simon  E. 
Grimes,  as  may  be  shown  by  his  note  or  notes  and  my 
book  account  of  the  same  charged  against  him. 

*'It  is  my  desire  and  I  direct  that  my  beloved  wife, 
and  my  two  grandchildren,  Ava  Loraine  and  Lyman,  Jr., 
they  taking  one  share,  and  my  daughter,  Minnie  M. 
Grimes,  shall  be  made  equal  in  the  final  distribution  of 
my  estate.'* 

The  account  book  referred  to  is  copied  into  the  rec- 
ord, and  after  enumerating  the  various  advancements  to 
Lyman  P.  Shaw,  beginning  in  September,  1900,  and  con- 
tinuing through  July,  1908,  the  last  being  an  item  for 
burial  expenses,  there  appear  these  notations: 

**1907,  Sept.  3.  The  above  account  detter  &  credit 
both  addete  balance  due  J.  Shaw  and  $12,399.40  adblow 
$12,640,00  and  imt. 

^*1909,  Jan.  20.  To  monument  stone  paid  Taylor  to  be 
added  to  above  $240.00. 

^^The  above  is  codicil  to  Will,  Lawyer  Judff  Cooke 
said  no  codcil  nesary  to  Will." 
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Where  there  is  no  provision  in  a  will  providing  for 
the  payment  of  interest  on  an  advancement  it  is  a  rule 
of  universal  application,  that  interest  will  not  be  charge- 
able thereon.  18  C.  J.  931;  Slaughter  v.  Slaughter,  21 
Ind.  App.  641,  52  N.  E.  994. 

As  stated  by  the  author  in  40  Cyc,  p.  X924,  an  ad- 
vancement being  in  the  nature  of  a  gift,  no  interest  is  to 
be  charged  in  determining  its  amount  in  the  absence  of 
an  express  provision  to.  that  effect  in  the  will  which,  of 
course,  it  is  competent  for  the  testator  to  make.  See  also 
Page  on  Wills,  see;  788. 

It  will  be  seen  by  the  second  clause  of  the  will  that 
testator  mentions  advancements  made  to  the  father  of 
the  infants,  and  reference  is  made  to  certain  notes  and 
the  book  of  account  of  the  sum  charged  against  him.  In 
this  book  testator  has  totaled  the  amount  of  said  ad- 
vancements and  fixed  the  same  at  $12,640.00,  which  in- 
cludes the  proportion  chargeable  to  the  son  for  the  erec- 
tion of  a  monument,  the  totals  of  the  items  being 
$12,399.40;  adding  to  this  the  cost  of  the  monument 
$240.00,  testator  states  the  amount  in  round  fibres  as 
$12,640.00.  Immediately  following  the  said  last  named 
amount  testator  adds  the  words,  ''and  inst,"  from  which 
it  is  manifest  he  intended  to  charge  interest  on  the  ad- 
vancements from  the  date  that  he  found  the  aggregate 
as  above  stated,  to-wit,  Sept.  3,  1907.  But  the  master 
in  his  report  charged  interest  on  the  several  advance- 
ments from  the  dates  when  made,  beginning  as  far  back 
as  1900,  and  in  some  instances  the  items  of  interest  are 
greater  than  the  principal.  That  the  master  erred  in  so 
calculating  the  interest  is  manifest,  and  in  approving 
this  report  the  lower  court  fell  into  a  like  error.  Testator 
unquestionably  had  the  right  to  charge  the  father  of 
these  infants  with  interest  on  the  advancements  made. 
This  is  clear  from  the  provisions  of  the  will.  It  is 
equally  clear  that  he  did  not  intend  to  charge  this  interest 
from  the  time  the  advancements  were  made,  because  he 
has  carefully  totaled  these  Several  items  and  fixed  Sept. 
3,  1907,  as  the  date  from  which  interest  was  to  run  and 
the  infants  should  be  charged  interest  from  this  date 
jnly,  and  not  as  allowed  by  the  master  from  the  several 
dates  when  the  money  was  paid  or  advanced. 

Appraisers  appointed  by  the  Crawford  circuit  court 
fell  into  a  similar  error  in  charging  interest.  From  their 
report,  a  copy  of  which  is  found  in  the  record,  they 
reached  exactly  the  same  total  as  did  the  master  in  the 
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court  below,  charging  the  infants  and  Minnie  E.  Grimes 
with  $22,750.59  and  $8,956.68  respectively,  which  in- 
cludes the  principal  and  interest.  No  exceptions  were 
filed  to  this  report. 

It  is  claimed  that  evidence  of  or  concerning  the  ac- 
count book  is  inadmissible.  In  re  Greenwood's  Estate, 
208  S.  W.  635,  is  cited  in  support  of  this  con- 
tention. This  is  a  decision  of  the  Kansas  City 
Court  of  Appeals.  The  case  is  not  in  point  because  there 
the  will  did  not  indicate  a  purpose  to  charge  the  de- 
visees with  advancements.  The  executor  charged  one  of 
the  devisees  with  advancements  to  her  as  shown  by  an 
account  book,  reference  to  which  was  not  made  in  the 
will  and  the  court  held  that  the  entry  made  in  the  book 
not  having  been  contemporaneous  with  the  execution  of 
the  will  was  a  self  serving  statement,  and  therefore  in- 
admissible. In  the  instant  case  the"  testator  expressly 
directed,  in  the  second  clause  of  his  will,  that  the  infants 
and  their  father  and  Mrs.  Grimes  be  charged  with  ad- 
vancements as  shown  by  his  book  of  account.  It  was  his 
evident  intention  to  make  this  account  book  a  codicil  to 
his  will — he  so  states  in  an  unsigned  memorandum  in 
the  book  itself — he  unquestionably  had  the  right  to  re- 
fer to  said  book  as  evidence  of  the  advancements  with 
•  which  the  devisees  were  chargeable,  and  it  is  quite  cer- 
tain he  intended  the  notation  as  to  interest  as  a  neces- 
sary part  of  these  advancements. 

It  is  next  urgedthat  the  judgment  confirming  the  sale 
of  the  four  farms  was  void.  It  is  alleged  in  the  petition 
that  ^^said  four  tracts  of  land  are  in  their  (devisees) 
possession,  and  cannot  be  divided  between  them  under 
and  in  accordance  with  and  so  as  to  meet  the  require- 
ments of  the  last  will  of  said  decedent,  without  materially 
impairing  the  value  of  said  land  and  without  materially 
impairing  the  value  of  the  interest  of  each  of  the  plain- 
tiffs therein." 

Sec.  490,  subsec.  2  of  the  Civil  Code  provides  that 
a  vested  estate  in  real  property  jointly  owned  by  two  or 
more  persons,  may  be  sold  by  order  of  a  court  of  equity, 
in  an  action  brought  by  either  of  them,  though  the  plain- 
tiff or  defendant  be  of  unsound  mind  or  an  infant,  if 
the  estate  be  in  possession  and  the  property  can  not  be 
divided  without  materially  impairing  its  value,  or  the 
value  of  the  plaintiff's  interest  therein.  We  think  the 
foregoing  allegation  a  sufficient  compliance  with  the 
Code  provision. 
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The  lower  court  held  that  the  lands  could  not  be  di- 
vided between  the  devisees  so  as  to  pennit  them  to  share 
equally  in  the  division  thereof  without  materially  im- 
pairing their  value  and  the  value  of  the  devisees'  interest 
therein. 

While  the  allegation  as  to  divisibility  was  somewhat 
involved  and  the  questions  propounded  the  witnesses  on 
this  issue  were  complicated,  there  was  a  sufficient  com- 
pliance with  the  Code  provision  in  each  instance. 

But  the  proof  is  not  satisfying.  Two  witnesses  say 
the  land  could  not  be  divided  without  materiallv  impair- 
ing its  value  or  the  value  of  plaintiffs*  interest  therein; 
one  witness  testifies  to  the  contrary.  Before  a  court 
orders  a  sale  of  real  property  in  which  infants  have  a 
joint  interest,  the  necessity  for  the  sale  must  be  shown, 
that  is,  its  indivisibility  must  affirmatively  appear.  As 
said  in  McFarland  v.  Garnett,  &c.,  10  R.  91 : 

**  Undoubtedly  a  tract  of  land  containing  as  many  as 
106  acres  may  be  divided  without  impairing  its  value. 
Prima  facie,  it  is  divisible  without  materially  impairing 
its  value,  and  the  burden  of  proof  is  on  the  party  con- 
tending contrariwise.'' 

In  Cherry  v.  Cherry,  162  Ky.  245,  172  S.  W.  505,  it 
was  said  that  159  acres  and  a  fraction  of  an  acre  could  be 
divided  into  three  parts.  See  also  Talbot  v.  Campbell, 
23  R.  2198,  67  S.  W.  53. 

In  the  instant  case  the  land  owned  by  decedent  com- 
prised a  total  of  1,274  acres,  purchased  by  him  as  four 
separate  farms  respectively  of  675,  429, 124  and  46  acres. 
It  would  seem  this  land  can  be  divided  among  those  en- 
titled thereto  without  injury.  The  proof  does  not  con- 
vince us  it  cannot  be  done.  The  evidence  was  not.  suffi- 
cient to  authorize  a  sale  of  the  land  on  the  ground  of  in- 
divisibility. 

In  any  event,  before  a  division  is  made  or  sale  of  the 
real  estate  ordered  the  personalty  should  be  first  ex- 
hausted. It  is  necessary,  of  course,  under  the  provisions 
of  the  will  that  to  equalize  the  three  shares  the  advance- 
ments must  be  reckoned  with.  Utilizing  the  amount  in 
the  executor's  hands  for  this  purpose,  which  should  first 
be  done,  it  will  doubtless  be  found  that  the  balance  neces- 
sary to  make  the  three  parts  equal  will  not  be  so  ^eat 
but  what  an  adjustment  can  be  made  without  impairing 
the  value  of  the  farm  as  a  whole.  It  may  be  that  by  dis- 
posing of  only  one  of  the  original  farms,  sufficient  pro- 
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ceeds  will  be  derived  to  equalize  the  beneficiaries  and 
thus  leave  intact  the  remaining  farms. 

It  is  next  urged  that  the  power  to  sell  infants'  land 
is  purely  statutory,  and  if  the  statute  is  not  complied 
with  the  sale  is  void.  This  is  true,  but  an  examination 
of  the  record  convinces  us  that  the  statute  has  been  com- 
plied with. 

Appellant  has  prox)erly  proceeded  in  its  endeavor  to 
set  aside  the  several  judgments  appealed  from.  Both  the 
master  and  the  lower  court  approved  the  allowance  of 
$160.50,  to  the  widow — this  is  represented  by  certain 
personalty  taken  by  her.  In  so  doing  they  erred,  because- 
the  widow  was  one  of  the  devisees  under  the  will  and  was 
entitled  to  one-third  only  of  the  estate  and  her  assignee 
could  not  claim  any  further  interest  therein,  and  in  so 
far  as  the  allowance  of  this  item  aflPects  the  infants'  one- 
third  interest  in  the  estate  it  must  be  disallowed.  Upon 
a  return  of  the  case  the  infants  will  be  allowed  their  one- 
third  of  this  $160.50. 

The  funds  in  the  hands  of  the  executor  must  be  first 
exhausted  in  the  adjustment^  of  the  advancements,  and  so 
applied  as  to  make  the  beneficiaries  equal  so  far  as  pos- 
sible. The  infants  should  be  charged  with  interest  from 
September  3,  1907,  on  all  advancements  made  prior  to 
that  date  to  them  or  to  their  father,  and  not  from  the 
several  dates  of  the  payments  as  allowed  by  the  master. 

There  is  no  provision  in  the  will  or  account  book  au- 
thorizing the  allowance  of  interest  on  any  credits  to  any 
of  the  beneficiaries  and  none  will  be  allowed. 

It  was  testator's  expressed  desire  that  the  persons 
mentioned  in  his  will  should  share  equally  in  the  division 
of  his  estate,  and  though  no  cross  appeal  was  prosecuted 
it  would  be  inequitable  to  charge  the  infants  with  interest 
on  advancements  from  a  fixed  date  and  allow  the  ruling 
of  the  master  to  stand  charging  Minnie  E.  Grimes  with 
interest  on  the  several  advancements  to  her  from  the 
several  dates  thereof.  In  regard  to  interest  on  advance- 
ments, ail  will  be  dealt  with  alike,  and  Minnie  E.  Grimes 
will  be  charged  with  interest  from  September  3, 1907,  on 
all  advancements  to  her  or  her  husband  prior  to  that 
date.  The  note  dated  September  22,  1911,  by  its  terms 
bears  interest  from  its  date.  As  to  other  items  such  as 
improvements,  rents,  timber  and  interest  (except  as 
herein  mentioned)  these  are  referred  to  the  lower  court 
for  adjustment;  the  present  state  of  the  record  renders 
it  impossible  for  us  to  decree  a  proper  settlement  thereof. 
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So  much  of  the  land  shall  be  ordered  sold,  perhaps 
one  only  of  the  original  farms,  or  two  of  the  farms,  if 
need  be,  as  may  be  necessary  to  put  the  beneficiaries 
upon  an  equal  footing. 

For  the  reasons  given  the  judgments  appealed  from 
will  be  reversed,  the  sale  of  the  1,274  acres  set  aside,  a 
new  trial  ordered  and  for  further  proceedings  consistent 
herewith. 


Mason,  et  al.  v.  Cook,  et  al. 

(Decided  December  16,  1919.) 

Appeal  from  Graves  Circuit  Court. 

1.  Attorney  and  Client — Compromise  of  Action. — An  attorney  em- 
ployed to  defend  an  action,  has  no  authority  to  compromise  it, 
without  the  special  authority  of  the  client,  authorizing  the  at- 
torney to  do  so. 

2.  Attorney  and  Client — Compromise  Judgment — ^Vacation. — Where  a 
judgment  has  been  entered  against  a  party  to  a  suit  by  the  un- 
warranted action  of  his  attorney,  in  agreeing  to  a  compromise 
Judgment,  without  the  direction  and  consent  of  the  party,  it  is 
the  duty  of  the  party  to  act  promptly,  by  taking  proceedings  to 
vacate  it,  when  the  knowledge  of  its  rendition  reaches  him,  and 
if  he,  instead  of  promptly  repudiating  it,  acquiesces  in  it,  until 
other  parties,  relying  upon  the  Judgment,  put  themselves  in  posi- 
tions, from  which  they  can  not  extricate  themselves,  so  as  to 
place  the  parties  In  statu  quo,  if  the  judgment  should  be  vacated^ 
he  is  estopped  to  complain  of  it. 

3.  Sheriffs  and  Constables — ^Lien  Upon  Lands  of  Sheriff. — Section 
4130,  Kentucky  Statutes,  fixes  a  superior  lien  in  favor  of  the 
Commonwealth,  county  or  taxing  district,  upon  any  lands  owned 
by  a  sheriff,  at  any  time  during  the  term  of  his  office,  to  secure 
the  payment  of  any  money  for  which  he  may  be  liable  to  them 
and  continues  until  it  is  paid,  but  this  lien  does  not  extend  to 
lands,  acquired  by  him  after  his  term  of  office  expires. 

4.  Sheriffs  and  Constables — Lien  Upon  Property  of  Sheriff. — Section 
4176,  Kentucky  Statutes,  impresses  a  lien  upon  all  property  owned 
by  a  sheriff  or  other  collector  of  public  dues,  for  money,  which 
they  owe  the  Commonwealth  or  the  county,  from  the  commence- 
ment of  the  action  against  them,  until  the  judgment  is  paid, 
and  against  this  lien  the  sheriff  or  collector  of  public  dues  is  not 
entitled  to  exemptions,  under  the  exemption  laws. 

5.  Sheriffs  and  Constables — Surcharge  of  Settlement. — ^An  action  to 
surcharge  the  settlement  of  a  sheriff  upon  the  grounds  of  frauds 
and  mistakes  in  the  settlement,  Is  nott  barred  by  limitation,  until 
five  years  after  the  frauds  or  mistakes  have  been  dtscorvered,  or 
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by  ordinary  diligence  should  have  been  discovered,  thougli  the 
action  can  not  be  maintained,  at  all,  after  ten  years  have  ex- 
pired from  the  commission  of  the  frauds  or  mistakes. 

6.  Sheriffs  and  Constaibles — Surcharge  of  Settlement. — The  quietus 
granted  by  a  fiscal  court  to  a  sheriff  as  provided  by  section  4130, 
Kentucky  Statutes,  does  not  bar  an  action  to  open  the  settlement 
and  to  recover  from  the  sheriff  and  his^  sureties  any  money, 
which  he  may  owe  the  Commonwealth,  county  or  taxing  district, 
and  which  has  not  been  accounted  for  in  the  settlement  through 
fraud  or  mistake,  nor  will  such  quietus  protect  persons,  who 
havo  purchased  lands  from  a  sheriff,  which  he  owned  during  his 
term  of  office  from  the  enforcement  of  the  lien  provided  for  in 
section  4130,  supra. 

7.  Sheriirs  and  Constables—Breach  of  Sheriff— Liability  of  Sureties. 
— ^Where  a  sheriff,  instead  of  causing  property  which  has  been 
omitted  from  assessment  for  taxes  to  be  assessed  therefor,  as  It 
is  made  his  duty  to  do,  where  such  property  is  due  to  be  assessed 
and  to  pay  the  taxes,  but  collects  the  taxes,  as  though  an  assessi 
ment  had  been  made,  and  fraudulently  appropriates  the  same  to 
his  own  use.  it  is  a  breach  of  his  bond  for  the  faithful  perform- 
ance of  his  duties,  and  for  such  breach,  he  and  his  sureties  are 
liable  upon  his  bond  and  such  liability  is  a  lien  upon  his  real 
estate  within  the  meaning  of  section  4130,  Kentucky  Statutes. 

8.  Sheriffs  and  Constables — ^Failure  to  Account  for  Money  Collected. 
— ^Where  a  sheriff  collects  moneys  from  taxpayers,  who  have  been 
emitted  from  assessments,  and  does  not  report  their  property  for 
assessment,  but  appropriates  the  money,  and  fails  ^to  account  for 
it  to  the  county  or  taxing  district,  his  liability  upon  his  bond, 
is  the  amount  of  the  moneys  so  collected  and  appropriated,  and 
the  county  or  taxing  district  does  not  lose  its  right  to  recover 
same,  because  of  its  failure  to  minimize  its  losses,  'by  causing 
an  assessment  to  be  made  and  the  taxes  collected  again. 

9.  Sheriffs  and  Constables— Failure  to  Account  for  Money  Collected. 
—Money  collected  by  a  sheriff  from  poll  taxpayers  and  property, 
which  has  been  omitted  from  assessment,  and  who  and  which 
were  due  to  be  assessed  and  to  pay  taxes,  and  the  sheriff  collects 
same,  as  though  they  were  assessed,  it  is  money  received  by  him 
iby  color  of  his  office,  and  for  which  he  is  liable  upon  his  bond, 
provided  for  by  section  4133,  Kentucky  Statutes,  as' provided  by 
section  4027  Kentucky  Statutes. 

R.  O.  HESTER  and  AUBREf?  HESTER  for  appellants,  W.  lU 
Brand  and  W.  L.  Brand,  Exor.  of  J  C.  Brand. 

J.  E.  WARREN  and  B.  C.  SEAY  for  appellants,  Mason,  Harris, 
G.  R.  Allen  V.  E.  Allen,  and  S.  T.  Hamilton,  J.  A.  Hamilton,  and  Graves 
County  Banking  and  Trust  Company 

AUBREY  HESTER  for  appellant,  Carrie  Leonard. 

.  ROB6INS  &  ROBBINS  and  W.  J.  V/EBB  for  appellees,  Stunston 
and  Usher. 
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Opinion  of  the  Coubt  by  Judge  Hubt — ^Reversing 
upon  the  appeals  of  W.  L.  Brand,  exeontor  of  J.  C. 
Brand,  G.  B.  Allen  and  V.  E.  Allen,  in  part  and  affirming 
in  part;  and  reversing  upon  the  appeals  of  J.  A.  Hamil- 
ton and  S.  T.  Hamilton,  and  affirming  as  to  all  other 
parties. 

The  appellant,  W.  L.  Brand,  was  elected  sheriflF  of 
Graves  oonnty,  for  the  term,  embracing  the  years,  1906, 
1907,  1908  and  1909,  and  duly  qnalified  as  such,  by  exe- 
cuting the  bonds,  for  each  of  the  years  of  his  term,  which 
are  required  by  law,  and  in  each  of  these  bonds,  the  ap- 
pellant, G.  E.  Allen,  the  appellees,  W.  S.  Cook,  W.  A. 
Usher  and  J.  L.  Stunston,  became  his  sureties.  The 
bonds  and  sureties,  thereupon,  were  duly  accepted  by 
appropriate  orders  of  the  counly  court.  For  eadi  of  the 
years,  a  commissioner  was  appointed,  by  the  fiscal  court, 
to  make  a  settlement  with  Brand,  of  his  accounts  as 
sheriflF,  touching  the  collection  of  the  taxes,  which  were 
levied  for  each  of  the  years,  in  Graves  county,  for 
county  purposes,  including  the  taxes  levied  for  the  bene- 
fit of  the  common  schools  of  the  county.  The  settlements 
were  made,  and  whatever  sums,  if  any,  the  sheriflf  ap- 
peared from  the  settlements  to  be  owing,  were  paid  by 
him  to  the  authority  or  party  entitled  thereto,  and  after 
the  settlements  were  made  and  approved,  the  fiscal  court, 
for  each  of  the  years,  granted  to  the  sheriflf  a  quietus  as 
provided  by  section  4130  Kentucky  Statutes. 

In  the  early  part  of  the  year,  1911,  the  officers  of  thQ 
county,  for  some  reason,  suspected,  that  the  settlements 
made  by  the  commissioner  with  Brand  of  his  collection 
and  disbursements  of  the  money  received  by  him  by 
virtue  of  his  office  of  sheriflf  and  due  to  the  county,  were 
incorrect,  and  that  he  had  failed  to  perform  his  duties 
according  to  the  tenor  of  his  bonds,  and  thereupon,  an 
investigation  of  his  official  conduct,  was  undertaken,  and 
accountants  were  employed  for  that  purpose,  and,  as  a 
result  of  the  investigation,  the  officials  of  the  county,  as 
alleged,  learned,  for  the  first  time,  on  the  7th  day  of 
September,  1911,  that,  in  the  settlement  for  each  of  the 
years,  there  was  a  failure  to  charge  Brand  with  large 
sums  of  moneys,  which  he  had  received  as  sheriflf,  and 
which  was  due  the  county,  and  the  collection  of  which  he 
had  fraudulently  concealed,  and  that,  in  each  of  the  settle- 
ments, he  had  been  credited  by  various  sums  of  money, 
erroneously,  and  by  which  he  was  not  entitled  to  credit. 

Digitized  by  VjOOQIC 


Mason  v.  Cook.  263 

and  that  by  reason  of  these  various  errors  and  conceal- 
ments, there,  yet,  remained  in  his  hands  unaccounted  for 
and  not  paid  to  the  county,  a  sum  of  money  in  the  ag- 
gregate sum  of  nearly  $20,000.00.  Commissioners  were 
appointed  by  the  fiscal  court  to  demand  of  Brand  and  to 
receive  from  him,  the  sums  claimed  to  be  wrongfully 
held  by  him,  but,  upon  demand,  he  failed  to  pay  the  sums 
claimed,  or  any  part  of  them.  ActiouB  were  thereupon 
instituted  by  the  county  against  Brand  and  his  sureties 
upon  the  bonds,  which  had  been  executed  by  them,  to  sur- 
charge the  settlements  made  by  the  sheriff  upon  the^ 
grounds  of  fraud  and  mistake,  and  to  recover  the  sums, 
claimed  to  be  due  from  him  to  the  county.  A  suit  was 
instituted  for  the  money,  alleged,  to  be  due,  from  him, 
for  each  of  the  years  of  his  term  as  sheriff.  The  board 
of  education  instituted  a  similar  action,  to  recover  a  sum, 
which  it  was  claimed  was  due  it  from  Brand,  for  taxes, 
collected  by  him,  which  had  been  levied  for  its  benefit. 
Brand  and  his  sureties  filed  a  joint  answer  to  the  peti- 
tion in  each  of  the  five  actions,  employing,  for  that  pur- 
pose, the  same  attorney.  The  answers  consisted  of 
a  denial  of  the  averments  of  the  petitions.  After  the  ac- 
tions had  continued  until  in  March,  1914,  and  the  county 
had  taken  a  great  deal  of  evidence,  the  cost  of  which  it  is 
claimed,  amounted  to  the  sum  of  $3,000.00,  but  no  evi- 
dence having  been  taken  by  Brand,  or  his  sureties,  the 
actions  were  submitted  on  the  5th  day  of  March,  1914, 
and  judgments  rendered  in  favor  of  the  county  against 
Brand  and  his  sureties  in  the  bonds,  for  the  following 
sums:  For  the  year,  1906,  $4,168.53;  for  the  year,  1907, 
$2,882.97;  for  the  year,  1908,  $2,575.05,  and  for  the  year, 
1909,  $2,136.15,  and  in  favor  of  the  board  of  education 
against  Brand  and  his  sureties  in  the  suit,  it  was  main- 
taining, the  sum  of  $2,215.36,  making  in  the  aggregate, 
the  sum  of  $13,978.05.  No  accrued  interest  upon  the 
sums  was  adjudged,  which,  at  that  time,  must  have 
amounted  to  several  thousand  dollars,  and  the  county 
and  board  of  .education  were,  by  agreement  of  the  parties 
as  appears  from  the  record,  adjudged  to  pay  all  the  costs, 
which  had  been  incurred  in  the  actions. 

Thereafter,  on  the  16th  day  of  March,  certain  of  the 
sureties  on  the  bonds  of  Brand,  and  against  whom  tiie 
judgments  had  been  rendered,  filed  an  action  against  him 
to  require  him  to  indenmif y  them  against  the  payment  of 
one  of  the  judgments,  and,  as  incident  to  it,  secured  a 
general  order  of  attachment  to  issue  against  his  prop^ 
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erty,  which  was  levied  upon  certain  articles  of  personal 
property,  and,  on  June  1,  thereafter,  Brand  filed  an  an- 
swer, bv  which  he  claimed,  that  he  was  a  housekeeper 
with  a  family,  and  entitled  to  certain  articles  of  the  per- 
sonal property,  levied  upon,  as  property  exempt  from 
coercive  process  for  the  collection  of  his  debts,  but,  did 
not  question  in  any  way,  the  validity  of  the  judgment. 

On  June  15, 1914,  Brand,  as  executor  of  J.  C.  Brand, 
filed  his  petition  to  be  made  a  party  to  the  same  action, 
claiming  the  remainder  of  the  personalty  levied  upon  as 
the  property  of  the  estate  of  J.  C.  Brand,  but,  yet,  failed 
to  complain  of,  or  question  the  validity  of  the  judgments 
against  him. 

On  June  1,  1914,  the  appellees.  Cook,  Stunston  and 
Usher,  who  were  three  of  the  sureties  against  whom  the 
judgments  had  been  recovered,  together  with  the  appel- 
lant, Q.  R.  Allen,  who  was  another  surety,  satisfied  the 
judgments  against  them  and  Brand,  and  after  a  return 
of  tmlla  bona,  Cook,  Stunston  and  Usher,  Allen  refusing 
to  join  with  them,  brought  an  action  against  W.  L. 
Brand,  W.  L.  Brand  as  the  executor  of  J.  C.  Brand,  L.  F. 
Mason,  W.  L.  Harris,  Carrie  Leonard,  J.  A.  Hamilton, 
Omar  Dodson,  S.  T.  Hamilton  and  Graves  County  Bank- 
ing and  Trust  Company,  and  others  who  are  not  parties 
to  this  appeal,  and  averred,  that  they,  and  their  oo-surety, 
G.  R.  Allen,  having  been  required  to  satisfy  the  five  judg- 
ments, rendered  against  them  and  Brand,  were  entitled 
to  be  subrogated  to  the  liens  and  the  rights  of  action, 
which  they  averred,  that  the  county  and  board  of  edu- 
cation had  against  the  property  of  W.  L.  Brand,  and, 
also,  upon  the  real  property,  owned  by  him  after  his  in- 
duction into  the  office  of  sheriflF  to  secure  the  payment  of 
the  judgments,  and  prayed,  that  such  property  be  sub- 
jected to  the  liens  and  applied  to  their  reimbursement. 

The  appellant,  G.  R.  Allen,  having  refused  to  join  in 
thi-s  action,  was  made  a  defendant,  because  of  his  owner- 
ship of  a  tract  of  land,  which  had  been  the  property  of 
Brand. 

W.  L.  Brand,  on  the  1st  day  of  January,  1912,  had 
conveyed  to  J.  C.  Brand,  a  tract  of  sixty  acres  of  land, 
which  the  latter  mortgaged  to  the  Graves  County  Bank- 
ing and  Trust  Company,  to  secure  a  debt  of  $1,700.00, 
and  having  died,  the  banking  and  trust  company  brought 
an  action  to  enforce  its  lien  upon  the  land,  and  for  a 
settlement  of  the  decedent's  estate   in   which    W.    L. 

Digitized  by  VjOOQIC 


Mason  v.  Cook.  265 

Brand  as  executor  of  J.  C.  Brand,   and  the  heirs   and 
creditors  of  the  decedent,  were  made  parties. 

W.  L.  Brand  with  Gt.  E.  Allen  as  his  surety,  owed  a 
promissory  note  to  J.  L.  Stunston,  and  to  secure  its  pay- 
ment, Brand  had  executed  a  mortgage  upon  an  eighty 
acre  tract  of  land,  which  he  owned,  to  Stunston,  and^  on 
November  1,  1914,  Stunston  instituted  an  action  agamst 
Brand  and  Gt.  E.  Allen  to  recover  a  judgment  for  the 
amount  of  the  note,  and  for  an  enforcement  of  the  mort- 
gage lien,  but,  alleged,  that  the  mortgage  lien  was  in- 
ferior to  the  lien,  held  upon  the  land  by  himself.  Cook, 
Usher  and  Allen  a-s  sureties  in  the  bonds  of  Brand  as 
sheriff.  In  this  action,  G.  E.  Allen  filed  an  answer,  in 
which  he  alleged  certain  grounds  as  an  estoppel  to  the 
claim  of  the  other  sureties  in  Brand's  bonds,  to  having 
a  lien  ui)on  the  land,  and,  also,  pleaded  certain  repre- 
sentations of  Stunston,  as  amounting  to  a  release  or 
waiver  of  his  right  to  hold  him  as  a  surety  upon  the  note. 
These  grounds  of  defense  were  all  denied  by  reply,  and 
no  evidence  was  ever  taken  to  support  them. 

W.  L.  Brand  owned  a  one  hundred  and  sixty  acre 
tract  of  land,. which  he  had  conveyed  to  V.  E.  Allen,  and 
who,  in  turn,  had  conveyed  same  to  G.  E.  Allen,  and 
when  the  appellees  sought  to  enforce  the  lien  claimed  by 
them  upon  this  tract  of  land,  V.  E.  Allen  became  a  party 
to  the  action  by  petition,  which  was  made  his  answer, 
and  a  counterclaim  and  cross-petition  against  the  ap- 
pellees and  certain  other  persons  among  whom  was  the 
Graves  County  Banking  and  Trust  Company.  * 

The  actions,  above  named,  together  with  certain 
others,  which  need  not  be  referred  to,  were  consolidated, 
heard  and  tried  together  under  the  style  of  W.  S.  Cook, 
et  al.  V.  W.  L.  Brand,  et  al,  and  the  judgment,  rendered 
in  these  consolidated  actions,  is  the  one  from  which  the 
appeal,  which  we  are  now  considering,  was  taken. 

The  appellants,  L.  F.  Mason,  W.  L.  Harris,  Carrie 
Leonard,  J.  A.  Hamilton,  Omar  Dodson  and  S.  G.  Hamil- 
ton, were  the  owners  of  lands,  which  had  been  owned  by 
W.  L.  Brand  since  his  induction  into  the  oflSce  of  sheriff, 
and  had  been  transferred,  by  him,  to  them,  and  they 
were  made  parties  to  the  actions  for  the  reason,  that  the 
appellees  claimed  a  lien  upon  their  lands  under  the  stat- 
ute, section  4130,  Kentucky  Statutes,  and  sought  its  en- 
forcement in  the  action,  brought  by  them  on  June  1, 
1914. 
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The  pleadings  and  evidence  in  the  four  actions  of 
Graves  county  against  Brand  and  his  sureties,  and  in 
the  action  of  the  board  of  education  of  Graves  county 
against  the  same  persons,  were  oflFered,  filed  and  read 
as  evidence  in  these  consolidated  actions  without  ob- 
jection. 

The  appellees,  J.  L.  Stunston^  W.  A.  Usher,  and  the 
appellant,  G.  E.  Allen,  having,  during  the  pendency  of 
the  consolidated  actions,  refunded  to  W.  S.  Cook,  the 
amounts  paid  by  him  in  satisfaction  of  the  judgments 
rendered  in  favor  of  Graves  county  and  the  board  of 
education  and  against  Brand  and  his  sureties,  and  he 
having  transferred  his  rights  in  the  matter  to  Stunston, 
Usher  and  Allen,  no  judgment  was  rendered  in  his  favor 
in  the  consolidated  actions,  and  the  appeals  are  there- 
fore dismissed  as  to  him. 

To  make  intelligible  the  questions  to  be  considered 
upon  this  appeal,  it  is  necessary  to  state  the  conclusions, 
arrived  at  by  the  trial  court  as  embodied  in  its  judgment, 
but,  only  such  portions  of  the  judgment  will  be  referred 
to,  as  relate  to  the  matters  in  controversy  between  the 
appellees,  and  such  of  the  parties,  as  have  appealed 
from  the  judgment.  The  court  adjudged,  that  the  at- 
utchment,  issued  on  March  16, 1914,  and  levied  upon  the 
persona]  property  of  W.  L.  Bran4,  should  be  sustained, 
and  the  property  sold  for  the  purpose  of  paying  the  pro- 
ceeds upon  the  claim  of  appellees;  that  the  estate  of  J. 
C.  Brand  being  indebted  to  W.  L.  Brand  in  the  sum  of 
$1,400.00,  which  was  allowed  as  a  claim  against  the  es- 
tate of  J.  C.  Brand,  and  that  the  appellees,  Stunston, 
and  Usher  have  a  lien  upon  same,  and  that  it  should  be 
paid  to  them  upon  their  claim  against  W.  L.  Brand. 

The  sixty  acre  tract  of  land,  conveyed  by  W.  L. 
Brand  to  J.  C.  Brand,  was  adjudged  to  be  sold,  and  that 
Stunston,  Usher  and  G.  E.  Allen  have  a  lien  upon  it  to 
secure  the  payment  of  the  judgments  of  the  county  and 
the  board  of  education,  and,  that  the  Graves  County 
Banking  and  Trust  Company,  by  reason  of  the  mort- 
gage by  J.  C.  Brand  to  it,  had  a  lien  upon  the  land,  but, 
inferior  to  the  lien  of  Stunston,  Usher  and  Allen.  The 
appellees,  Stunston  and  Usher,  and  the  appellant,  G.  E. 
Allen  were  adjudged  to  have  a  lien  upon  the  proceeds  of 
the  sale  of  the  eighty  acre  tract  of  land,  owned  by  W. 
L.  Brand,  and  upon  which  he  had  executed  a  mortgage 
to  Stunston,  superior  to  the  lien  of  Stunston.  Stunston 
was  given  a  personal  judgment  against  Brand  and  G. 
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R.  Allen  for  the  amount  of  the  note,  which  Brand  and 
Allen  owed  to  Stunston.  Stnnston,  Usher  and  Allen  were 
adjudged  to  have  a  lien  upon  the  lands,  sold  by  Brand 
to  Carrie  Leonard,  L.  F.  Mason,  Omar  Dodson,  W.  L. 
Harris,  J.  A.  Hamilton  and  S.  T.  Hamilton  respectively, 
but,  inferior  to  the  lien,  which  these  parties  had  upon 
the  lands,  owned  by  them  for  the  value  of  improvements, 
placed  thereon,  since  their  respective  ownerships, 
Stunston,  Usher  and  G.  E.  Allen  were  adjudf^ed  to  have 
a  superior  lien  upon  a  one  hundred  and  sixty-five  acre 
tract  of  land,  which  had  been  owned  by  V.  E.  Allen,  but, 
inferior  to  a  lien  in  favor  of  Allen  for  improvements, 
etc.,  in  the  sum  of  $6,779.45.  The  claim  of  V.  E.  Allen 
against  the  Graves  County  Banking  and  Trust  Com- 
pany for  $2,996.55,  growing  out  of  the  purchase  of  the 
land  by  Allen,  was  dismissed.  It  was  further  adjudged 
that  certain  lots,  which  had  been  conveyed  by  W.  L. 
Brand  to  J..  C.  Brand  deceased,  were  in  lien  to  the  judg- 
ments of  the  county  and  board  of  education.  Each  of 
the  tracts  of  land  upon  which  it  was  adjudged,  that 
Stunston,  Usher  and  G.  B.  Allen  had  a  lien  by  subroga- 
tion to  the  rights  of  the  county  and  board  of  education, 
were  adjudged  to  be  indivisible  without  impairing  their 
values  and  to  be  sold,  and  the  proceeds  retained  by  the 
master  commissioner  to  be  disposed  of  in  accordance 
with  future  adjudications. 

Each  of  the  appellants,  except  G.  E.  Allen,  made  a 
separate  defense  to  the  actions  against  them,^  which, 
either  attacked  the  validity  of  the  judgments  in  favor 
of  the  county  and  board  of  education  against  Brand  and 
his  sureties,  or,  else,  denied  that  such  judgments  were 
a  lien  upon  the  lands,  owned  by  them,  but  these  grounds 
of  defense  may  be  considered  as  to  each  of  the  appellants 
at  one  time,  and  such  defenses  as  were  peculiar  to  either 
one  of  appellants,  will  be  considered  separately. 

(1)  W.  L.  Brand  urges,  that  the  judgments  in  tiie 
actions  of  the  county  and  board  of  education  against  him 
and  his  sureties  upon  his  bonds  as  sheriflF,  and  upon 
which  the  present  action  is  founded,  were  not  valid  as  to 
him,  because  they  were  arrived  at  by  a  compromise, 
entered  into  by  his  attorney  for  him  without  his  knowl- 
edege  or  consent,  and  by  fraudulent  collusion  between 
his  attorney  and  his  sureties,  and  representatives  of  the 
county  and  the  board  of  education. 

(2)  All  of  the  appellants,  except  G.  E.  AUen,  insist, 
that  the  matters  for  which  the  county  and  board  of  edu- 
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cation  recovered  the  judgments,  were  things  for  which 
Brand  was  not  responsible  upon  his  bonds  as  sheriflf, 
and  the  i^ureties  were  not  liable  therefor,  and  in  any 
event,  they  were  not  liabilities  to  secure  the  payment  of 
which  the  county  or  board  of  education  had  a  lien  under 
the  statute  upon  the  real  estate  of  Brand,  either  in  his 
hands,  or  in  the  hands  of  persons  to  whom  he  conveyed 
same  and  the  sureties  could  not  voluntarily  assume  the 
liabilities,  as  they  would,  by  agreeing  to  a  judgment 
against  them  and  then  have  a  right  of  subrogation  to  any 
rights  of  the  county  or  board  of  education. 

(3)  The  action  to  surcharge  the  settlement  for  the 
matters,  growing  up  from  the  duties  of  Brand  as  sheriff 
for  the  year,  1906,  was  barred  by  limitation. 

(la)  The  averments  made  by  Brand  in  his  various 
amended  answers  to  the  effect  that  the  judgments  of  the 
counter  and  board  of  education  were  arrived  at  by  com- 
promise, and  were  procured  against  him  by  fraud,  were, 
all,  denied  by  a  reply  in  which  the  appellees  alleged,  that 
the  judgments  were  not  agreed  upon,  but,  that  certain 
matters,  involved  in  the  suits,  in  which  the  judgments  - 
were  recovered  were,  by  agreement,  eliminated,  and  to 
the  amount  of  the  recovery  in  each  of  the  judgments, 
Brand  agreed  to,  and  that  his  attorney  carried  out  the 
agreement  by  Brand's  special  authority  and  directions. 
The  only  testimony,  however,  upon  this  question,  was 
such  as  was  given  by  Brand  and  two  of  the  sureties 
against  whom  the  judgments  were  rendered.  We  con- 
clude, from  the  evidence,  that  the  amount  of  the  judg- 
ments and  things,  sued  for,  for  which  the  judgmente 
were  rendered  were  arrived  at  by  agreement  or  else  the 
matters  sued  for,  for  which  no  judgments  were  to  be 
rendered,  were  eliminated  by  agreement  so  far  as  they 
were  judgments  against  the  sureties,  but  whether  the 
judgments  as  to  Brand  were  judgments  by  the  court 
without  reference  to  any  agreements  between  the  parties, 
does  not  distinctly  appear.  It  will  be  unmaterial,  how- 
ever, whether  the  judgments  were  resisted  by  Brand  and 
his  sureties,  or  whether  they  were  confessed,  if  the  mat- 
ters for  which  the  judgments  were  recovered  were  liabili- 
ties for  which  the  bonds  were  responsible,  and  for  which 
the  sureties  were  bound  upon  the  bonds,  and  this  sub- 
ject will  be  hereafter  considered  in  this  opinion,  and  the 
charge  of  fraud,  in  procuring  the  judgments,  made  by 
Brand  will  now  be  considered. 
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Brand  testified,  that  he  did  not  know  of  the  rendition 
of  the  judgments  of  the  county  and  board  of  education 
against  him  and  his  bondsmen,  until  the  suit,  for  in- 
demnification was  brought  on  the  16th  day  of  March,  or 
just  eleven  days  thereafter,  at  which  time,  he  was 
obliged  to  become  acquainted  with  the  facts.  As  before 
stated  on  June  1,  and  June  15,  thereafter  he  filed  plead- 
ings, in  this  action,  without  questioning  the  validity  of 
the  judgments. 

Thereafter,  on  June  27,  he  filed  an  answer  in  the  ac- 
tion, brought  against  him,  and  the  appellants  by  Cook, 
Stunston  and  Usher,  and,  he,  yet,  did  not  charge,  that 
the  judgments  in  favor  of  the  county  and  board  of  edu- 
cation were  procured  by  fraud,  nor  did  he  ask  that  they 
be  cancelled,  but,  he  did  aver  that  he  did  not  consent  to 
the  judgments  being  rendered  and  that  he  did  not  know 
whether  the  recoveries  were  for  correct  amounts  or  not, 
and  that  he  had  abandoned  the  defense  of  the  action  at 
that  time,  and  that  no  one,  then,  represented  him  in  the 
causes.  Another  amended  answer  was  filed  by  him  upon 
November  18,  1914,  in  which  he  charged,  that  his  former 
attorney  and  sureties  had  agreed  with  their  adversaries 
to  the  rendition  of  the  judgments,  and  in  that  way,  they 
were  fraudulently  procured  to  be  rendered  against  him. 
Another  amended  answer  was  filed  by  Brand,  on  Decem- 
ber 19, 1914,  in  which,  substantially,  the  same  allegations 
were  made  as  in  the  last  previous  amendment,  and  in 
one  of  his  amendments,  he  asked,  that  the  judgments, 
which  were  sought  to  be  enforced,  be  cancelled,  and  in 
these  amended  answers,  he  alleges,  that  his  attorney, 
who  had  been  representing  him  in  the  suits  up  to  near 
the  time  of  the  rendition  of  the  judgments,  had  ceased 
to  be  his  attorney,  and  had  ceased  to  act  for  him.  When 
Brand  testified  as  a  witness,  however,  he  failed  to  prove, 
that  the  attorney  had  ever  ceased  to  act  for  him  or  that 
he  had  discharged  him  as  such,  or  in  any  way, 
had  severed  his  connection  with  him,  but  did  testify,  that 
when  informed  in  the  month  of  February  previous  to  the 
rendition  of  the  judgments,  that,  inevitably,  very  large 
judgments  would  be  recovered  against  him  and  his  sure- 
ties, and  that  the  county  had  made  overtures  looking  to 
a  compromise,  that  he  directed  the  attorney  to  tell  the 
sureties  in  his  bonds,  that  he  would  make  no  further 
effort  to  resist  the  recoveries,  and  that  the  sureties  could 
take  such  steps,  as  they  saw  proper  to  protect  them- 
selves.   It  was,  also,  proven,  that,  at  a  conference  be- 
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tween  the  attorney  and  the  sureties,  when  discussing 
the  terms  upon  which  a  settlement  could  be  made,  and 
presumably  the  terms,  to  which  it  was  thought,  the 
county  and  board  of  education  would  agree,  it  was 
suggested,  that  the  attorney  confer  with  Brand,  and  as- 
certain if  he  would  consent  to  the  terms,  but,  the  attorney 
answered,  that  he  did  hot  think,  that  Brand  would  agree 
to  it,  but  that  he,  as  his  attorney,  would  agree  to  it,  and 
that  would  bind  Brand,  A-s  to  what  were  the  terms  to 
which  the  attorney  said,  that  he  would  agree  for  Brand, 
do  not  appear,  nor  does  it  appear,  that  the  amount  of 
the  recoveries  was  ever  th^  subject  of  agreement  be- 
tween the  representatives  of  the  county  and  board  of 
education,  and  the  sureties  of  Brand  and  his  attorney. 

It  will  be  observed,  that  the  records  of  the  judgments 
to  which  great  consideration  must  be  given,  do  not  show, 
that  the  amounts,  recovered,  were  the  subject  of  agree- 
ment, or  compromise,  but,  that  the  costs  were  agreed  to 
be  paid  by  the  county,  which  was  necessarily  the  subject 
of  agreement,  as  otherwise,  the  cost  would  follow  the 
judgments.  The  further  fact,  that  no  items  of  interest 
were  recovered  by  the  county,  would  indicate  with  the 
other  circumstances,  th^t  the  judgments  were  arrived  at 
by  agreement  between  the  parties.  Conceding,  however, 
that  the  judgments  were  based  upon  the  agreements  be- 
tween the  sureties  and  the  representatives  of  the  county 
and  board  of  education,  the  circumstances  are  such  as 
to  preclude  the  idea,  that  the  judgments  were  procured 
by  fraud.  There  is  no  charge  of  any  fraudulent  collu- 
sion between  the  adversary  parties  to  procure  an  im- 
proper judgment  against  Brand  and  the  motive,  which 
he  assigns  as  the  reason  for  the  sureties  agreeing  to 
judgments  amounting  to  $14,000.00,  and  which  they  knew 
would  have  to  be  paid  by  them,  is  far  from  convincing. 
The  fact  that  interest  upon  the  amounts,  sued  for  to  the 
sum  of  several  thousand  dollars,  and  a  large  amount  of 
the  principal  of  the  claims  sued  for  were  forgiven,  as 
well  as  the  undertaking  on  the  part  of  the  county  to  pay 
all  the  costs  amounting  to  the  sum  of  $3,000.00,  or  more, 
indicates  conclusively,  that  the  attorney,  representing 
Brand,  was  endeavoring  to  do  the  best  for  him  possible 
under  the  circumstance  and  did  do  so.  It  will  not  be 
overlooked,  that  Brand  did  not  testify  himself,  and  no 
evidence  was  taken  in  his  behalf  by  him,  and  as  he  avers, 
was  not  present  when  the  evidence  was  taken  against 
him,  it  would  seem  to  indicate,  that  he  was  not  taking  a 
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very  great  interest  in  what  might  be  the  results.  It  is, 
however,  not  shown,  that  the  attorney  representing  him 
and  the  sureties  had  any  special  authority  from  Brand 
to  agree  to  the  judgments  for  him,  although  it  very 
clearly  appears  from  Brand's  conduct  and  actions  and 
what  he  himself  testifies,  what  he  said  to  the  attorney, 
that  the  attorney  was  impressed  with  the  belief,  that  he 
was  authorized  specially  to  make  an  agreement  for 
Brand  for  a  judgment  against  him,  which  would  be  the 
b^st  settlement,  that  could  be  made  for  him.  The  law  is 
well  settled,  to  the  effect,  that  an  attorney  employed  to 
defend  a  cause,  has  no  authority  to  compromise  it,  un- 
less he  is  specially  authorized  by  the  client.  Hall  v. 
Wright,.  138  Ky.  81;  Harrow  v.  Farrow,  7  B.  M.  126; 
Givens  v.  Briscoe,  3  J.  J.  M.  529;  Harrod^burg  Saving 
Institution  v.  Chism,  7  Bush  539;  Brown  v.  Benger,  43 
S.  W.  714;  Cox  V.  Adeldorf,  21  K.  L.  R.  421;  Benedict 
v.  Wilhoite,  26  K.  L.  R.  178.  Hence,  it  appears,  that  the 
agreement  to  compromise  the  case,  while  an  unauthor- 
ized ^ct  by  the  attorney,  was  not  fraudulent  except  in 
legal  contemplation.  The  attack  of  Brand  upon  the 
judgments  in  this  action,  however,  is  a  collateral  one, 
and  the  genoral  rule  is,  that  a  party  to  an  action  not  a 
privy  can  not  attack  collaterally  a  judgment  upon  the 
ground  of  its  procurement  by  fraud.  This  court,  how- 
ever, held  in.  Fort  Jefferson  Improvement  Company 
V.  Green,  112  Ky.  55,  that  a  party  against  whom  a  judg- 
ment was  fraudulently  procured,  could  attack  it  and 
secure  its  cancellation  in  an  action  to  enforce  it,  if  in 
the  same  court  wherein  the  fraudulent  judgment  was 
rendered.  A  party  against  whom  a  judgment  is  obtained 
by  an  unwarranted  action  of  his  attorney  in  making  a 
compromise,  must,  however,  act  promptly,  when  the 
knowledge  reaches  him,  and  if  he  acquiesces  in  it,  until 
the  other  parties  to  the  judgment  so  act  in  reliance  upon 
it,  that  they  can  not  be  put  in  statu  quo  if  the  judgment 
should  be.  set  aside,  he  will  be  estopped  to  complain  of 
It.  Loughridge  v.  Burkhart,  147  Ky.  457;  15  R.  C.  L. 
713.  When  Brand  admits,  that  he  abandoned  the  de- 
fense of  the  actions,  he  was  obliged  to  know  that  judg- 
ments would  be  rendered  and  that  his  sureties  would  be 
obliged  to  pay  them,  and  when  he  authorized  the  sure- 
ties, by  his  message  to  them  to  make  the  best  shift  for 
themselves  possible,  he  in  effect  authorized  them  to  as- 
sume charge  of  the  defense  and  to  arrange  the  matter 
as  best  they  could,  and  when  he  learned,    eleven    days 
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thereafter,  that  the  judgments  had  been  rendered,  he 
should  have  promptly  repudiated  them,  if  he  had  any 
grounds  upon  which  to  do  so,  or  intended  to  do  so,  but, 
he  failed  to  take  any  steps  to  vacate  the  judgments,  or 
to  pay  them,  but  acquiesced  in  them,  until  his  sureties 
had  been  required  to  satisfy  them,  and  if  the  judgments 
were  vacated,  the  sureties  nor  the  county  could  be 
put  in  statu  quo,  and  hence  he  is  now  estopped  to  attack 
the  judgments  upon  the  ground,  that  they  were  caused 
by  an  unwarranted  compromise  made  by  his  attorney, 
if  such  was  the  case. 

(2b)  The  subjection  of  the  personal  property  of 
Brand  to  the  payment  of  the  judgments,  was  authorized 
by  section  4176,  Kentucky  Statutes,  which  is  as  fol- 
lows: **  Judgments  in  the  name  of  the  Commonwealth 
or  county  against  sheriflfs  and  other  public  collectors, 
their  sureties,  or  their  heirs,  devisees  or  personal  repre- 
sentatives, or  any  of  them,  shall  bind  the  estate,  legal  or 
equitable,  of  all  the  defendants  to  said  judgments  from 
the  commencement  of  the  action  or  motion,  till  satis- 
fied. .  .  . ' '  This  is  an  old  statute  and  was  construed 
in  Harlan  v.  Lunsden,  1  Duv.  86,  and  in  Cook  v.  Com.,  8 
Bush  221,  in  the  latter  of  which  cases,  it  was  held  that, 
the  claim  of  exemptions,  under  the  exemption  law,  was 
unavailing  against  the  lien  of  the  Commonwealth  pro- 
vided by  the  statute  quoted,  and  since  that  time,  the  lien 
by  the  -statute  has  been,  extended  to  judgments  against 
collecting  officers,  in  favor  of  the  counties.  The  pro- 
visions of  the  same  statute  impress  with  a  lien,  which 
may  be  enforced  to  satisfy  a  judgment  in  favor  of  the 
Commonwealth  or  a  county,  any  real  estate  owned  by  a 
sheriff  or  other  coUecter  of  public  dues,  which  the  sheriff 
or  collector  may  own  at  the  institution  of  the  suit  in 
which  the  judgment  is  rendered,  or  may  acquire  during 
its  pendency,  and  until  the  judgment  is  satisfied.  The 
pendency  of  the  action  and  the  existence  of  public  record 
of  such  unsatisfied  judgment,  is  notice  to  all  persons  of  ' 
the  existence  of  the  lien. 

.(c)  A  defense  is  offered  by  certain  of  the  appel- 
lants to  the  effect,  that  they  innocently  acquired  real 
estate  from  Brand,  during  his  term  of  office,  without 
knowledge  of  any  defalcations  upon  his  part,  and  after 
he  had  been  granted  a  quietus  by  the  fiscJal  court  for  the 
years  of  hi«  service  previous  to  their  acquirement  of  the 
lands,  and  for  such  reason,  the  county  or  taxing  dis- 
trict is  estopped  to  assert  a  lien  upon  their  lands.    The 
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granting  of  a  quietus  by  the  fiscal  court,  to  a  sheriff  or 
collector  of  public  dues,  has  never  been  held  to  estop  the 
county  or  any  taxing  district  from  opening  the  settle- 
ment, upon  the  approval  of  which,  a  quietus  is  granted, 
upon  the  grounds  of  fraud  or  mistdj:e  in  the  settlement, 
and  the  recovery  from  the  sheriff  and  his  sureties  of  the 
sums  due  the  county  or  taxing  district,  and  which  have 
not  been  accounted  for  in  the  settlement  by  the  fraud  of 
the  officer  or  by  mutual  mistake  of  the  officer  and  com- 
mis-sioner  with  whom  the  settlement  was  made. 

Upon  common  law  principles  the  contention  of  the 
appellants  in  this  case,  can  not  avail  them,  as  they  do 
not  allege,  that  they,  at  any  time,  had  any  taiowledge  of 
the  existence  of  a  quietus,  or  that  same  influenced  in  any 
way,  their  actions  in  the  premises.  Section  4130,  Ken- 
tucky Statutes  provides,  that:  ''The  Commonwealth,  the 
county  and  taxing  district  shall  have  a  lien  from  the  date 
the  sheriff  begins  to  act  upon  the  real  estate  of  the  sheriff 
therein  secured  or  afterward  acquired  by  him,  which 
shall  not  be  discharged  until  the  whole  amount  of  money 
collected  by  the  sheriff  or  collector,  or  for  which  he  mav 
be  liable  to  them,  respectively,  shall  have  been  paid.*' 
.  .  .  This  statute  is  indeed  a  drastic  one,  but,  it  is  notice 
to  every  one,  who  may  purchase  lands  from  a  sheriff, 
which  he  owned  at  the  time  of  his  induction  into  office, 
or  acquires  while  holding  the  office,  that  he,  in  a  way, 
becomes  the  surety  of  the  sheriff  to  the  extent  of  the 
value  of  the  lands  acquired  from  him,  for  all  the  moneys 
which  the  sheriff  may  quit  the  office  of  sheriff  owing  to 
the  state,  county  or  any  taxing  district,  which  he  may 
have  collected  for  them,  or  for  which  he  may  be  liable 
to  either  of  them.  The  statute  does  not  provide,  that 
the  granting  of  a  quietus  shall  be  cause  for  setting  aside 
its  terms,  but  specially  provides,  that  the  lien  shall  con- 
tinue until  the  money  shall  have  been  paid.  The  grant- 
ing of  the  quietus  is  not  for  the  purpose  of  notice  to  the 
public,  but,  is  only  one  of  the  mean-s,  which  are  provided 
for  the  counties  and  taxing  districts,  to  protect  them- 
selves against  the  continuation  in  office  of  an  officer  en- 
gaged in  fraudulent  peculations,  but,  it  does  not  satisfy 
the  demands  upon  him. 

The  claim  that  the  action  concerning  the  taxes  levied 
for  the  year,  1906,  was  barred  by  limitation,  is  not  avail- 
ing. The  action,  it  is  true,  was  brought  a  short  time, 
after  the  expiration  of  five  years  from  the  approval  of 
the  settlement  of  the  collection  of  taxes  for  the  year, 
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1906,  but,  it  was  an  action  seeking  to  surcharge  thfe  set- 
tlement for  relief  from  fraud  and  mistake,  in  its  mak- 
ing and  it  is  alleged  and  proven,  that  it  was  brought 
within  five  years  after  the  discovery  of  the  frauds  and 
mistakes  contained  in  it  and  within  ten  years  from  the 
conunission  of  the  frauds  and  mistake,  and  the  evi- 
dence clearly  shows,  that  the  frauds  and  mistakes,  by 
ordinary  diligence,  could  not  have  been  sooner  dis- 
covered. The  statute  of  limitation  does  not  be^n  to  run 
against  the  claims  asserted  in  the  action,  until  the  frauds 
and  mistakes  by  ordinary  diligence,  ought  to  have  been 
discovered.  Section  2519,  Kentucky  Statutes;  Green  v. 
Salmon,  23  R.  517;  Bennett  Coal  Co.  v.  East  Coal  Co., 
152  Ky.  838 ;  Providence  Assurance  Society  v.  Withers, 
138  Ky.  541;  Hieronymous  v.  Marshall,  1  Bush  508; 
Cavanaugh  v.  Britt,  90  Ky.  273;  Dye  v.  Holland,  4  Bush 
635. 

Another  ground  urged  by  the  appellants,  why  the 
sureties  in  the  bonds  of  Brand  were  not  liable  for  the 
judgments,  and  for  the  reason  of  having  agreed  to  them, 
did  so  voluntarily  and  for  such  reason  were  not  entitled 
to  be  subrogated  to  the  rights  of  the  county  and  taxing 
district,  and  the  matters,  which  were  the  subject  of  the 
judgments,  were  not  such  as  the  statutes  created  a  lien 
upon  the  real  estate  of  the  sheriff  then  owned  or  after- 
ward acquired  by  him,  is  as  pleaded,  in  the  answers,  that 
a  large  part  of  the  judgments  was,  on  account  of  smns 
of  money,  which  Brand  had  collected  as  taxes,  from  per- 
sons and  propei^ty,  which  had  never  been  assessed  for 
taxation  and  never  certified  to  him  for  collection,  and 
other  sums  embraced  jn  the  judgments  were,  on  account 
of  commissions  allowed  Brand  in  the  settlements,  which 
were  in  excess  of  the  rate,  prescribed  by  law,  and  that 
other  sums  embraced  in  the  judgments,  were  for  illegal 
fees  allowed  Brand  by  the  fiscal  court,  and  paid  by  him. 
Neither  Brand,  in  his  answers,  nor  any  of  the  other  ap- 
pellants, alleged  that  the  foregoing,  were  the  entire  sub- 
ject matters  of  the  judgments,  nor  do  they  allege,  that 
Brand  did  not  collect  and  appropriate,  to  his  own  use, 
the  moneys,  received  from  the  collections  of  taxes,  that 
were  not  assessed  nor  certified  to  him  for  collection,  nor 
that  he  did  not  receive  in  the  settlements,  the  benefits 
of  the  unlawful  commi-ssions  and  fees,  but  the  contention 
is,  that  the  sureties,  in  the  bonds,  were  not  bound  for 
their  principal's  actions,  in  those  particulars,  and  that 
the  claim  of  the  county  against  Brand    for    collecting 
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moneys,  for  taxes,  which  were  unassessed,  was  a  mere 
claim  for  damages,  and  that  the  county  had  forfeited  its 
right  to  recover  anything,  on  that  account,  because  it 
failed  to  minimize  its  loss  by  causing  the  assessments 
to  be  made  and  collecting  the  taxes  after  the  discovery, 
that  such  property  had  not  been  assessed  for  taxation. 
Some  of  the  answers  assert,  that  the  illegal  fees  and 
commissions  amount  to  one  sum,  and  others  allege,  that 
they  amounted  to  other  sums,  anc^  there  is  as  great  a 
divergence  in  the  different  answers,  as  to  the  amounts, 
which  it  is  alleged,  were  embraced  in  the  judgments, 
ari-sing  from  the  collections  made  by  Brand,  as  taxes 
upon  property  and  polls  not  assessed  and  certified  to  him 
for  taxation,  but  the  principle  applicable,  may  be  applied, 
whether  the  sums  are  one  amount  or  another.  Touching 
the  illegal  fees  and  commissions  in  excess  of  what  the 
law  allows  a  sheriff  for  collection,  it  is  only  necessary  to 
say,  that  Brand  having  received  credit  in  his  settlements 
by  fees  and  commissions  to  which  he  was  not  entitled, 
left  in  his  hands,  and  not  paid,  by  him,  sums  of  money 
equal  to  the  unlawful  fees  and  commissions,  and  which 
arose  from  taxes,  upon  property  and  persons  regularly 
assessed  and  certified  to  him  for  collection,  and  it  can 
hardly  be  contended,  that  his  sureties  were  not  bound 
upon  his  bonds  for  such  sums.  The  cases  of  Dawson  v. 
Lee,  83  Ky.  49,  and  Whaley  v.  Com.,  110  Ky.  154,  cited 
by  appellants,  are  not  applicable  to  the  facts  of  this  case. 
In  the  first  of  the  cases,  cited,  the  surety  was  not  in 
reality  a  surety,  and  for  that  reason,  was  not  bound  on 
the  bond,  and  having  voluntarily  paid  a  defalcation,  was 
denied  subrogation,  and  in  the  second  case,  it  was  held, 
that  the  sureties  were  not  bound  for  an  unconstitutional 
tax,  collected  by  a  sheriff. 

Touching  the  collections  made  by  Brand,  which  he 
pretended  were  taxes  being  collected  by  him,  but  where 
the  property  and  person  had  not  been  assessed,  nor  the 
taxes  therein  certified  to  him  for  collection,  there  is  no 
dispute  of  the  fact,  that  the  persons  and  property  were 
subject  to  be  assessed  and  due  to  pay  the  taxes,  and  that 
Brand  collected  same,  together  with  interest  and  penal- 
ties; as  though  the  assessments  had  been  regularly 
made  and,  in  his  settlements,  fraudulently  concealed  the 
collections  and  appropriated  the  money  to  his  own  use. 
One  of  the  covenants  of  his  official  bond  was  that  **he, 
by  himself  and  deputies  Shall  well  and  truly  discharge 
all  the  duties  of  the  office"  of  sheriff.  The  bond  executed 
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by  him  for  the  collection  of  the  county  levy  covenanted, 
**that  the  said  W.  L.  Brand,  sheriflF,  shall,  in  all  things, 
well  and  truly  perform  the  duties  of  collector  of  the 
county  levy  of  said  county.'*  The  bond  provided  for  in 
section  4133,  Kentucky  Statutes,  covenanted,  that  he, 
as  *' sheriff,  shall  faithfully  perform  his  duties.''  The 
bonds  were  executed  and  accepted  within  the  time  pre- 
scribed by  law,  so  as  to  make  them  statutorv  bonds, 
and  hence,  the  lien  provided  by  statute,  section  4130, 
supra,  upon  his  property  existed,  and  the  reason  for 
holding'  that  it  did  not  exist,  in  Hall  v.  Com.,  8  Bush  378, 
does  not  apply.  Section  4027,  Kentucky  Statutes,  pro- 
vides, that  the  last  mentioned  bond  shall  bind  the  sheriff 
and  his  sureties  for  all  moneys,  which  shall  come  to  his 
hands  by  virtue  or  color  of  his  office.  Section  4241,  Ken- 
tucky Statutes,  makes  it  the  duty  of  the  sheriff  to  ^ause 
all  property  omitted  from  assessment  for  taxation  to  be 
assessed  and  a  failure  to  perform  this  duty,  is  a  breach 
of  his  bond,  in  that  he  is  not  faithfully  performing  the 
duties  of  his  offixse.  If  the  claim  for  such  a  breach  is  a 
matter  of  damages  suffered  by  the  county  or  taxing  dis- 
trict by  a  failure  to  perform  this  duty,  as  said  in  Alex- 
ander V,  Owen  County,  136  Ky.  420,  the  damages  are 
sums  of  money,  which  are  thus  lost  to  the  countv.  Li  the 
instant  case.  Brand  had  knowledge  of  the  property, 
which  had  been  omitted  from  the  assessment,  because  he 
collected  the  taxes,  as  if  it  had  been  assessed  and  ap- 
propriated the  money  to  his  own  use.  It  is  contended, 
that  he  is  not  liable  upon  his  bond  for  such  damages,  be- 
cause he  could  not  be  guilty  of  embezzlement  for  collect- 
ing and  appropriating  suclr  moneys,  as  was  held  in  Com. 
V.  Alexander,  129  Ky.  429. 

The  reason  of  his  criminal  guilt  of  the  crime  of  em- 
bezzlement being  absent,  is  that  the  sheriff  is  forbidden 
by  statute  to  collect  taxes  until  the  assessment  is  certi- 
fied to  him  for  collection,  and  to  constitute  the  crime  of 
embezzlement  the  property  embezzled  must  have  been 
legally  in  his  custody.  ,  The  liability  upon  his  bond  for 
the  failure  to  cause  omitted  property  to  be  assessed,  and 
then  to  collect  the  taxes  and  account  for  the  money,  rests 
upon  other  and  different  grounds.  It  is  a  civil  liability 
created  by  his  bonds,  and  the  covenants  thereof.  Neither 
does  the  fact,  that  the  officials  of  the  county  after  dis- 
covering the  omissions,  where  the  sheriff  had  made  col- 
lections, as  though  the  assessments  had  been  made,  lose 
its  right  to  recover  the  sums  from  the  sheriff  and  his 


Digitized  by  V:rOOQlC 


Mason  v.  Cook.  277 

bondsmen,  because  no  effort  wa-s  made  to  minimize  the 
losses,  by  undertaking  to  assess  the  property  and  again 
harass  the  citizens,  with  a  second  collection  of  what  was 
due  from  them,  because,  the  sheriff  is  the  oflScer  of  the 
county  upon  whom  the  duty  is  imposed  of  causing  the 
assessment  to  be  made  in  due  time.  To  underts^e  to 
make  the  assessment  of  omitted  property  Several  years 
after  the  time,  when  it  should  have  been  done,  when  the 
property  has  changed  hands  and  been  lost  or  destroyed, 
and  the  owners  dead  or  removed,  would  not  only  be  im- 
practical, but,  in  the  greater  number  of  instances,  im- 
possible. The  taxes  due  from  non-assessed  property, 
and  also,  polls,  which  have  been  collected  by  the  sheriff, 
is  money  which  came  to  the  hands  of  the  sheriff  by  color 
of  his  office.  The  lien  provided  for  by  section  4130,  supra, 
upon  the  real  estate  of  the  sheriff,  it  will  be  observed,  is 
not  to  secure  the  payment,  alone,  of  taxes  regularly  as- 
sessed and  collected  by  the  sheriff,  but  the  lien  exists,  in 
favor  of  the  county,  taxing  district  and  state  for  any 
money,  '*for  which  he  may  be  liable  to  them  re- 
spectively.*' 

Section  4130,  Kentucky  Statutes,  supra^  however, 
does  not  create  a  lien  upon  the  real  estate  of  the  sheriff, 
except  -such  as  he  was  the  owner  of  at  some  time,  during 
his  time  in  office.  While  the  statute,  in  terms  fixes  the 
lien  '*from  the  date  the  sheriff  begins  to  act  upon  the 
leal  estate  of  the  sheriff  therein  secured  or  after  ac- 
quired by  him,*'  it  does  not  by  its  terms,  fix  a  lien  upon 
real  estate  acquired  by  one,  who  is  not  a  sheriff,  and  so 
drastic  a  statute,  will  not  be  extended  beyond  its  terms. 
Any  other  construction  would  fix  a  lien  upon  real  estate 
of  one  who  had  once  been  a  sheriff,  for  any  defalcation, 
that  might  be  discovered  for  years  thereafter,  and  would 
result  very  disastrously  to  a  purchaser  from  him,  how- 
ever innocent.  Section  4176,  supra,  fixes  a  lien  as  here- 
tofdre  stated,  upon  any  lands  owned  by  Brand,  at  the  be- 
ginning of  the  actions  by  the  county  and  board  of  edu- 
cation, on  February  23,  1912,  and  upon  any  lands  there- 
after owned  by  him,  until  the  judgments  are  satisfied. 
Hence,  the  lots,  which  were  conveyed  to  W.  L.  Brand, 
one  by  A.  L.  Brand,  on  May  8,  1911,  one  by  Mollie  Ken- 
nedy, on  May  2, 1911,  one  by  Lula  Boone,  on  May  5, 1911, 
and  another  by  W.  A.  Usher,  on  May  8,  1911,  and  all 
four  of  which  were  conveyed  by  W.  L.  Brand  to  J.  C. 
Brand  on  May  8, 1911,  were  not  in  lien  to  the  judgments 
against  Brand  and  his  sureties  as  they  were  not  owned 
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by  W.  L,  Brand,  while  sheriflF,  and  were  disposed  of  by 
him  before  the  institution  of  the  actions  upon  his  bonds. 

For  the  same  reason,  the  lands  acquired  by  W.  L. 
Brand  on  March  15,  1911,  and  conveyed  to  S.  T.  Hamil- 
ton, on  March  22,  1910,  nor  the  lands  acquired  by  Brand 
on  March  15,  1910,  and  conveyed  to  J,  A.  Hamilton,  on 
March  22,  1910,  were  not  in  lien  to  the  judgments  in 
favor  of  the  county  and  board  of  education. 

It  does  not  appear,  that  the  action  was  prepared,  in 
the  trial  court,  with  reference  to  the  dates,  within  which 
the  ownership  of  lands  by  W.  L.  Brand  would  cause  them 
to  be  in  lien  to  the  judgments,  and  for  that  reason,  it  can 
not  be  distinctly  ascertained  from  the  record,  whether 
the  lands  conveyed  to  Gt.  B.  Allen  and  W.  A.  Usher,  and 
described  as  a  **  business  house  and  lot  situated  in  May- 
field  (with  improvements  thereon)  beginning  at  the  S. 
W.  comer  of  the  said  house  at  the  center  of  the  wall  be- 
tween this  lot  and  the  R.  H.  Creason  building  on  the  east 
of  Prairie  or  Seventh  street,  thence  north  with  Prairie 
street  to  center  of  brick  wall  on  north  side  of  Usher 
building,  being  45  feet  more  or  less,  etc.,"  and,  also,  a 
tract  of  land  or  a  portion  of  a  tract,  which  was  conveyed 
to  V.  E.  Allen,  by  W.  L.  Brand,  and  is  described  as  **  be- 
ing in  the  N.  E.  Quarter  of  section  2,  township  2,  range 
1  east,  containing  one  hundred  and  sixty-five  and  one- 
half  acres,"  are  or  are  not  subject  to  the  lien  of  the 
judgments,  in  accordance  with  the  principles  of  this 
opinion,  and,  hence,  upon  the  return  of  the  cause  to  the 
trial  court,  the  parties  should  be  permitted  to  prepare  it 
for  trial,  with  reference  to  whether  the  judgments  are 
a  lien  upon  the  two  pieces  of  property,  and  the  court  may 
determine  such  question  according  to  the  principles  of 
this  opinion. 

The  complaint  made  in  brief  of  V.  E.  Allen  against 
the  Graves  County  Banking  and  Trust  Company,  can 
not  be  considered,  as,  in  the  statement  of  his  appeal,  he 
does  not  make  the  Banking  and  Trust  Company  an  ap- 
pellee. 

The  appeals  are  dismissed  as  to  W.  S.  Cook,  and  the 
judgment  is  reversed,  upon  the  appeal  of  W.  L.  Brand, 
executor  of  J.  C.  Brand,  G.  E.  Allen  and  V.  E.  Allen,  to 
the  extent  indicated  in  the  opinion  and  upon  the  appeals 
of  S.  T.  Hamilton  and  J.  A.  Hamilton,  and,  in  all  other 
respects,  the  judgment  is  aflSrmed. 
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Short  V.  CommonwealtL 

(Decided  March  2,  1920.) 

Appeal  from  Harlan  Circuit  Court. 

1.  Criminal  Law — ^Justices  of  the  Peace—Malfeasance — Indictment 
and  Information. — ^An  indictment  which  charges  a  justice  of  the 
peace  with  the  offense  of  malfeasance  in  office  by  failing  to  re- 
port to  the  circuit  court  and  pay  over  money  collected  on  fines 
is  not  had*  for  duplicity,  if  it  merely  charge  that  he  collected 
three  different  fines  and  failed  to  report  them,  for  the  gravamen 
of  ^e  offense  of  malfeasance  in  office  under  sections  3748  and 
4252  Kentucky  Statutes  is  in  willfully  and  corruptly  failing  to 
report  and  pay  the  money  collected  in  fines,  which  is  but  one  act 
and  constitutes  but  one  offense. 

2.  Criminal  Law — ^Malfeasance — Of  What  Offense  Consists — Indict- 
ment and  Information. — ^The  offense  of  malfeasance  in  office  may 
consist  of  several  acts,  either  one  of  which  may  constitute  an 
Indictable  offense;  but  if  the  Commonwealth  elect  to  indict  a  de- 
fendant for  malfeasance  in  office  for  failing  to  do  the  several  acts, 
either  one  of  which  may  have  been  sufficient  to  render  him  guilty 
of  the  offense,  yet  the  indictment  is  not  bad  nor  the  instructions 
objectionable  if  they  follow  the  indictment,  but  the  Common- 
wealth will  be  barred  from  a  second  prosecution  for  either  of 
the  offenses  named  in  the  specifications  of  the  indictment. 

HALL  and  JONSS  for  appellant. 

CHARLESS  I.  DAWSOIN,  Attorney  General,  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Sampson — Affirming. 

Frank  Short,  a  justice  of  the  peace  in  Harlan  county, 
was  indicted  in  the  Harlan  circuit  court  for  malfeasance 
in  office  alleged  to  have  been  committed  by  withholding 
money  paid  on  certain  fines  collected  by  him  in  his  official 
capacity,  and  not  reported  to  the  Harlan  circuit  court 
as  required  by  section  4252  Kentucky  Statutes.  Short 
was  found  guilty  on  a  trial  before  a  jury  and  his  punish- 
ment fixed  at  a  fine  of  $100.00,  and  his  office  adjudged 
vacant  in  pursuance  to  section  3748  Kentucky  Statutes. 
From  that  judgment  he  appeals  to  this  court.  His  chief 
complaint  is  that  the  indictment  is  bad  for  duplicity  and 
he  al-so  insists  that  the  instructions  are  erroneous  be- 
cause they  follow  the  indictment.  The  indictment  reads 
as  follows : 
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**  Harlan  Circuit  Court. 
**The  Commonwealth  of  Kentucky,  -    -    -    -    Plaintiff, 

vs.                    Indictment. 
Frank  Short, Defendant. 

''The  grand  jury  of  Harlan  county,  in  the  name  and 
by  the  authority  of  the  Commonwealth  of  Kentucky,  ac- 
cuse Frank  Short  of  the  offense  of  malfeasance  in  office 
committed  in  manner  and  form  as  follows,  viz. :  The 
said  Frank  Short  in  the  state  and  county  aforesaid,  and 
on  the  11th  day  of  January,  1919,  and  before  the  finding 
of  this  indictment,  did  unlawfully  and  wilfully  and  know- 
ingly, while  acting  as  justice  of  the  peace,  after  having 
been  duly  elected  and  qualified  as  such  in  magisterial  dis- 
trict No.  2,  Harlan,  try  and  fine  Frank  Clark  in  two 
cases,  $2.50  each  for  violation  of  the  penal  laws  of  the 
state*,  and  also  try  and  fine  Will  Schuler  for  violation  of 
the  game  and  fish  laws  of  the  state  and  fixed  the  fine  at 
$50.00,  all  of  which  fines  were  collected  by  him  in  his 
official  capacity  and  wilfully  and  corruptly  failed  and 
refused  to  report  or  account  for  said  fines  or  either  of 
them  to  the  Harlan  circuit  court  or  any  other  court  or 
office  but  appropriating  same  to  his  own  use.  Against  the 
peace  and  dignity  of  the  Commonwealth  of  Kentucky. 

**J.  G.  FOEBSTER, 

Commonwealth's  Attornev,  26th 
Judicial  Dist.  of  Kentucky. 

** Witness  for  the  Commonwealth: 
**W.  H.  Shoop.'* 

It  is  insisted  by  appellant  Short  that  the  indictment 
charges  him  with  the  commission  of  three  separate  of- 
fenses and  in  that  respect  violates  section  126  of  the 
Criminal  Code,  which  provides  that  an  indictment  must 
charge  but  one  offense.  It  is  true  that  the  indictment 
avers  that  Short,  while  acting  as  justice  of  the  peace, 
tried  Frank  Clark  in  two  separate  cases  on  different  days 
and  fined  him  $2.50  in  each  case  and  collected  the  fines, 
and  that  he  also  tried  Will  Schuler  in  another  case  and 
fined  him  fifty  ($50.00)  dollars,  which  he  collected;  but 
the  indictment  accuses  Short  of  malfeasance  in  office, 
committed  by  willfully  and  corruptly  failing,  while  a 
justice  of  the  peace,  to  report  or  account  for  money  col- 
lected on  fines  to  the  Harlan  circuit  court.  Malfeasance 
in  office  is  the  offense  charged  in  the  indictment,  and  if 
this  offense  was  committed  by  Short,  it  was  by  wilfully 
and  corruptly  f ailing^  and  refusing  to  report  the  money 
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collected  on  fines  as  provided  by  -section  4253  Ken- 
tucky Statutes,  which  is  but  a  single  offense.  If  Short 
had  tried  twenty  different  cases  on  twenty  different 
days,  and  had  collected  the  fines,  and  on  the  first  day  of 
the  circuit  court  had  failed  to  report  the  fines  he  would 
have  become  guilty  of  malfeasance  in  office,  not  by  rea- 
son of  haying  inflicted  and  collected  the  fines,  but  by  the 
act  of  failing  and  refusing  to  report  the  money  collected 
on  the  fines  to  the  circuit  court.  Before  the  Harlan  cir- 
cuit court  met  the  three  fines  mentioned  in  the  indict- 
ment— two  against  Frank  Clark  and  one  against  Will 
Schuler — ^were  imposed  and  the  money  collected,  accord- 
ing to  the  allegations  of  the  indictment,  and  all  this  was 
lawful,  but  when  Short  willfully  and  corruptly  failed  and 
refused  to  report  this  money  on  the  first  day  of  the  cir- 
cuit court,  as  required  by  statute,  he  became  guilty  of 
the  charge,  malfeasance  in  office,  named  in  the  indict- 
ment In  the  case  of  Commonwealth  v.  Crowell,  60  S. 
W.  179  (Kentucky),  the  indictment  was  attacked  for  du- 
plicity because  while  charging  a  common  nuisance  by 
maintaining  houses  of  ill  fame,  it  averred  that  the  defend- 
ant **did  unlawfully  and  willfully  let,  rent,  hire,  and 
furnish  certain  houses  in  the  city  of  Maysville,  Mason 
county,  Kentucky,  Nos.  505,  507,  509  and  511  East  Third 
street,  ...  to  certain  persons  whose  names  to  this  grand 
jury  are  unknown,  of  lewd  and  lascivious  habits  for  the 
purpose  stated  in  the  indictment  aforesaid,'*  and  we 
held  the  indictment  good,  although  there  were  several 
different  houses  in  which  it  was  alleged  the  nui'sance  was 
carried  on,  because  the  charge  in  the  indictment  was  not 
duplicitous,  being  a  common  nuisance,  but  a  single  charge 
into  which  several  elements  and  acts  entered.  It  is  true 
that  either  of  the  houses  of  ill  fame  was  a  nuisance,  but 
under  the  indictment  charging  a  nuisance  it  was  com- 
petent to  prove  that  the  defendant  unlawfully  maintained 
these  several  places  at  the  same  time  as  a  part  of  the 
common  nuisance.  In  fact  a  common  nuisance  does  not 
consist  in  one  act  but  in  numerous  acts,  many  times  each 
act  constituting  a  separate  indictable  offense.  The  gen- 
eral rule  seems  to  be  that  where  a  single  public  offense  is 
charged  in  an  indictment,  but  in  the  specifications  there- 
of several  separate  acts  are  alleged  as  constituting  the 
offense  charged  in  the  accusatory  part  of  the  indictment, 
it  is  not  bad  for  duplicity  if  all  of  these  acts  tend  to  con- 
stitute and  support  the  charge  for  which  the  defendant 
is  to  be  tried;  and  this  is  true  even  though  each  act  might 
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constitute  a  separate  oflfense  if  the  Commonwealth  had 
chosen  so  to  indict  the  defendant. 

Acts  of  omission  or  commi-ssion  which  form  com- 
ponent parts  of  or  represent  preliminary  stages  of  a 
single  transaction  may  he  charged  together.  22  Cyc  378. 

Federal  courts  have  held  that  two  distinct,  independ- 
ent offenses  cannot  be  alleged  in  one  count,  nevertheless 
it  may  occur  in  a  given  ca-se  that  the  two  supposed  of- 
ienses  may  be  so  dependent  as  successive  acts  in  one 
transaction  as  to  constitute  really  but  one  offense. 

The  Supreme  Court  of  Connecticut  has  held  that  dis- 
tinct sales  to  different  persons  at  different  times  may  be 
charged  in  one  count  as  constituting  a  single  offense, 
Kilbom  V.  State,  9  Conn.  560. 

An  indictment  is  not  bad  for  duplicity,  according  to 
the  rule  adopted  in  Indiana,  for  joining  in  one  count  as 
one  offense,  offenses  committed  at  the  same  time  by  the 
same  person  as  parts  of  the  same  transaction,  and  sub- 
jecting defendant  to  the  same  puni-shment.  Davis  v. 
State,  100  Ind.  154. 

In  the  case  of  Fahnestock  v.  State,  102  Ind.  156,  it 
was  held  that  an  indictment  which  charges  the  defendant 
with  only  one  offense,  as  the  same  is  defined  in  the  stat- 
utes, is  not  bad  for  duplicity,  merely  because  it  charges 
him  with  the  commission  of  several  distinct  acts  at  the 
same  time  and  place,  either  one  of  which  would  be  suf- 
ficient alone  to  constitute  a  proper  charge  of  such  of- 
fense. 

The  rule  is  much  the  same  in  Missouri,  where  it  has 
beeil  held  not  to  be  error  to  charge  in  one  indictment  the 
commission  of  several  acts,  all  of  which  go  to  constitute 
one  offense.  State  v.  Palmer,  4  Mo.  453.  So  it  has  been 
held  in  New  Jersey  that  where  the  acts  imputed  are  com- 
ponent parts  of  the  same  offense  the  pleading  is  not  ob- 
jectionable on  the  ground  of  duplicity.  Farrell  v.  State, 
54  N.J.  Law  416. 

An  indictment  for  breach  of  the  peace,  reciting  sev- 
eral different  acts  as  a  part  of  the  one  transaction  con- 
stituting the  breach  of  the  peace  is  not  duplicitous  under 
the  rule  adopted  by  the  court-s  of  Vermont  State  v. 
Matthews,  42  Vt.  512. 

Malfeasance  in  oflSce  is  an  offense  which  is  generally 
made  up  of  several  distinct  acts,  and  the  Commonwealth 
may  elect  to  indict  a  defendant  in  one  case  only  although 
it  might  be  competent  on  the  facts  proven  to  return  sev- 
eral indictments  for  the  offense  of  malfeasance;  and  in 
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case  the  Commonwealth  should  determine  to  indict  the 
officer  in  one  case  only  for  malfeasance  and  "should  in 
that  indictment  specify  several  different  acts,  either  one 
of  which  would'  be  sufficient,  if  proven,  to  support  the 
charge  of  malfeasance  in  office,  the  indictment  will  not 
be  duplicitous  within  the  meaning  of  the  rule,  and  the 
rights  of  defendant  are  not  prejudiced  thereby.  The  of- 
fense here  charged  while  denominated  malfeasance  in 
office,  is  alleged  to  have  been  conunitted  by  the  justice 
of  the  peaec  willfully  and  corruptly  failing  and  refusing 
to  report  and  account  for  money  collected  on  fines.  The 
gist  of  the  offense  is  the  willful  and  corrupt  failure  of 
the  defendant  to  account  for  moneys  because  it  was  law- 
ful for  him  to  assess  the  fines  and  collect  the  money,  and 
he  was  guilty  of  no  offense  until  he  willfully  an^  cor- 
ruptly failed  to  report  the  fines  and  account  for  the 
money.  The  failure  to  report  to  the  Harlan  circuit  court 
and  pay  the  money  to  the  proper  officer  was  but  one  of- 
fense, although  the  justice' of  the  peace  may  have  had 
many  fines  in  his  hands  which  he  failed  to  report  at  that 
time.  If  he  should  fail  to  report  a  part  of  the  fine  against 
A,  and  a  part  against  B,  and  wholly  fail  to  report  the 
fine  against  C,  he  was  guilty  of  malfeasance  in  office  for 
which  he  may  have  been  indicted,  embracing  all  of  said 
acts,  and  he  may  have  been  indicted  for  three  separate 
offenses,  but  the  Conamonwealth  having  elected  to  indict 
him  for  one  offense,  and  to  introduce  evidence  of  the 
three  acts  upon  a  trial  of  the  one  indictment,  it  is  con- 
cluded thereby,  but  the  defendant  is  not  prejudiced,  each 
act  being  only  evidence  of  the  charge,  malfeasance  in 
office.  The  instructions  given  by  the  court  to  the  jury 
exactly  follow  the  indictment,  and  since  the  indictment 
was  not  defective,  the  instructions  are  not  prejudicial. 

No  error  to  the  prejudice  of  appellant  appearing,  the 
judgment  is  affirmed. 


Quinn,  et  aL  v.  Hendren. 

(Decided  March  2»  1920.) 

Appeal  from  Madison  Circuit  Court. 

Deeds — ^Action  to  Set  Aside — ^Undue  Influence — ^Mental  Capacity, 
— ^In  this  action  brought  by  the  heirs  at  law  of  a  deceased  bachelor 
brother  to  set  aside,  6n  the  grounds  of  the  alleged  unsoundness 
of  mind  of  the  grantor  and  its  procurement  by  fraud  and  undue 
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influence  on  the  part  of  the  grantee,  a  deed  made  by  the  fonner 
to  the  latter  several  years  before  his  death,  whereby  he  conveyed 
him  his  land,  reserving  to  himself  a  life  estate  therein,  evidence 
^  examined  and  held  sufficient  to  support  the  Judfirment  of  the 
chancellor  sustaining  the  validity  of  the  deed  and  dismissing  the 
petition. 
2.  Appeal  and  Error— Motion  for  Trial  by  Jury. — ^The  circuit  court's 
refusal  to  sustain  appellant's  motion  for  a  trial  by  Jury  of  the 
issues  of  fact  raised  by  the  pleadings,  was  not  error.  The  action 
being  one  of  purely  equitable  cognizance,  appellants  were  not,  as 
a  matter  of  right,  entitled  to  a  trial  of  the  issues  of  fact  by  a 
Jury.  It  was  in  the  discretion  of  the  court  to  allow  it  as  an  issue 
out  of  chancery,  but  it  would  not  have  been  bound  by  the  verdict 
of  the  Jury.  The  refusal  of  the  trial  by  Jury  was  not  an  abuse 
of  the  court's  discretion. 

E.  SELIBY  WIOGONS  and  O.  P.  JACKSON  for  appellant. 

O.  MURRAY  SMITH  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — ^Affirming. 

Richard  Quinn,  a  bachelor  sixty-five  years  of  age 
residing  in  Madison  county,  died  August  19,  1918,  in- 
teirtate,  survived  by  a  brother,  John  Quinn,  and  three 
sisters,  Nannie  Quinn,  Sally  Quinn  Lynch,  widow,  and 
Josie  Comelison,  wife  of  Wm.  Cornelison.  Shortly  after 
the  death  of  Richard  Quinn,  one  Whit  Moody  was  ap- 
pointed by  the  Madison  county  court  administrator  of 
his  estate  and  at  once  duly  qualified  as  such.  The  de- 
cedent left  very  little  personal  property,  but  died  in  the 
possession  of  about  125  acres  of  land  in  which  he  owiied 
a  life  estate,  but  had  formerly  owned  the  fee  simple  title. 
About  three  years  before  his  death,  however,  he  by  a 
deed  duly  acknowledged  and  recorded,  conveyed  the  land 
to  J.  M.  Hendren,  reserving  to  himself  a  life  estate  in 
and  to  the  whole  thereof. 

This  action  was  brought  by  the  brother  and  three 
sisters  of  Richard  Quinn,  named  above,  and  the  husband 
of  the  only  married  one,  the  brother  and  sisters  claiming 
as  th^  heirs  at  law  of  the  decedent  title  to  the  land  upon 
which  he  resided  at  the  time  of  his  death  and  attacking 
the  validity  of  the  deed  by  which  the  land  had  been  con- 
veyed by  him  to  J.  M.  Hendren,  it  being  alleged  in  the 
petition  that  the  deed  was  without  consideration;  that 
the  grantor  was  mentally  incompetent  to  make  it  and  that 
its  execution  was  procured  by  fraud  and  undue  influence 
on  the  part  of  the  grantee.  The  administrator 
was    also    a    party    to    the  action,  joining  therein  as 
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a  plaintiff  for  the  purpose  of  recovering  of  Hendren 
debts  aggregating  $700.00,  which  the  petition  alleged 
were  owing  by  him  in  the  form  of  notes  to-  the  estate  of 
the  decedent,  but  neither  the  dates  nor  amounts  of  such 
notes  or  any  of  them  were  stated. 

The  answer  of  Hendren  traversed  the  averments  of 
the  petition,  and  following  the  taking  of  proof  by  the 
parties  and  submission  of  the  case,  the  circuit  court 
rendered  judgment  dismissing  the  petition.  From  that 
judgment  this  appeal  is  prosecuted. 

Disposing  first  of  the  question  of  appellee's  alleged 
indebtedness  to  the  estate  of  the  decedent  Richard  Quinn, 
it  is  sufficient  to  say  that  the  evidence  regarding  that 
matter  consists  mainly  of  hearsay  declarations  that  are 
incompetent  for  any  purpose;  indeed  the  record  fur- 
nishes no  definite  or  tangible  evidence  of  such  indebted- 
ness and  the  weakness  of  the  claim  is  so  patent  as  to 
lender  further  consideration  of  it  profitless.  The  at- 
tack of  appellants  upon  the  deed  from  the  decedent  to 
appellee  is  attempted  to  be  sustained  by  the  depositions 
of  numerous  witnesses  which  furnish  no  proof  conduc- 
ing to  show  any  fraud  on  the  part  of  appeUee  in  procur- 
ing the  execution  of  the  deed;  and  while  many^  of  the 
deponents  expressed  the  opinion  that  Richard  Quinn  was 
a  person  of  weak  mind,  incapable  of  knowing  the  value 
of  his  land  or  other  property  or  of  understanding  the 
provisions  or  meaning  of  the  deed  by  which  the  land  was 
conveyed  the  appellee,  in  only  a  few  instances  were  these 
opinions  attempted  to  be  supported  by  a  showing  of  such 
conduct  or  acts  on  the  part  of  the  decedent  as  could  be 
said  to  prove  his  mental  incapacity  to  execute  a  deed. 
The  strongest  testimony  in  behalf  of  appellants  on  this 
question  was  given  by  one  Gooch  who  claimed  to  have 
acted  as  committee  of  the  decedent  for  a  time;  but  no 
record  of  an  inquest  or  of  his  appointment  as  such  com- 
mittee was  introduced  nor  other  authority  for  his  so  act- 
ing shown.  It  was  shown,  however,  that  Gooch  was  once 
sued  by  the  decedent  for  fraud  practiced  upon  him  by 
the  former  in  a  transaction  between  them  and  that  the 
court  granted  the  decedent  the  relief  sought. 

The  evidence  of  appellants  failed  to  show  that  any 
undue  influence  was  exercised  upon  the  decedent  by  ap- 
pellee in  the  procurement  of  the  deed  in  question.  It 
went  no  further  than  to  show  that  Quinn  sometimes 
asked  and  obtained  appellee 's  advice  before  entering  into 
a  trade  or  undertaking  a  business  transaction,  as  he  did 
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of  two  or  three  other  neighbors  on  whose  integrity  and 
judgment  he  was  accustomed  to  rely. 

Quite  a  number  of  witnesses  who  were  well  acquainted 
with  Quinn,  lived  near  him  and  some  of  whom  had  busi- 
ness dealings  with  him,  testified  that  although  he  was  a 
person  of  dull  mind  and  often  depended  upon  the  advice 
of  others,  he  was  mentally  capable  of  knowing  his  prop- 
erty and  its  value  and  of  making  a  rational  disposition 
of  it.  In  their  opinion  his  frequent  seeking  of  advice  was 
owing  to  his  illiteracy,  as  he  could  neither  read  nor  write. 

Among  the  witnesses  who  thus  testified  were  a  justice 
of  the  peace  who  wrote  the  deed  Quinn  made  appellee 
and  the  county  clerk  of  Madison  county,  both  of  whom 
testified  that  he  had  a  complete  understanding  of  that 
instrument,  the  former  stating  that  it  was  written  in 
accordance  with  the  wishes  and  direction  of  the  grantor 
and  in  his  presence.  Moreover  it  was  shown  by  the  testi- 
mony of  numerous  witnesses  that  Quinn  had  frequently 
and  during  the  two  or  three  years  preceding  the  execu- 
tion of  the  deed  declared  his  purpose  to  convey  his  land 
to  appellee,  and  that  after  its  execution  he  made  no  con- 
cealment of  his  having  made, the  deed  and  often  avowed 
his  satisfaction  at  having  done  so.  The  deed  was  put 
to  record'  immediately  after  its  execution,  and  though 
appellants  had  knowledge  thereof  they  made  no  com- 
plaint of  same  during  the  three  years  intervening  before 
their  brother's  death.  The  evidence  also  shows  that  at 
such  times  as  Quinn  declared  his  intention  to  convey  his 
land  to  appellee,  he  gave  as  a  reason  for  doing:  so  his 
dislike  of  his  brother  and  sisters,  because  of  their  hav- 
ing contested  the  will  of  their  mother  by  which  she  had 
devised  the  decedent  the  land  owned  by  her  at  the  time 
of  her  death.  The  contest  over  the  will  seems  to  have 
been  conducted  with  great  bitterness  of  feeling  by  the 
parties  but  it  ended  in  a  compromise  whereby  the  brother 
and  sisters  dismissed  the  contest  upon  his  agreeing  to 
convey  them  a  part  of  the  land.  The  latter  thereupon 
sold  and  conveyed  the  part  of  the  land  they  were  to  re- 
ceive by  the  compromise  to  O.  P.  Jackson,  but  the  bitter- 
ness of  feeling  engendered  between  the  decedent  and  his 
brother  and  sisters  by  the  contest  was  never  healed. 

But  the  strongest  evidence  of  the  capacity  of  the  de- 
cedent to  execute  the  deed  and  of  his  ability  to  under-, 
stand  the  conveyance,  is  furnished  by  the  facts  that  for 
many  years  prior  to  his  mother's  death  he  alone  lived 
with  her,  managed  and  cultivated  the  farm  and  made  for 
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her  and  himself  a  support  therefrom ;  and  that  in  what- 
ever business  transactions  he  engaged  he  invariably  took 
care  of  himself.  In  addition,  following  the  settlement  of 
the  contest  over  his  mother's  will,  he  made  with  Jackson, 
vendee  of  his  brother  and  sisters,  a  division  of  the  land 
devised  by  the  wUl,  in  which  he  acted  without  assistance 
and  seemed  to  have  obtained  the  advantage  of  Jackson  by 
getting  the  larger  and  better  part  of  the  tract.  In  view 
of  these  facts  and  of  the  evidence  as  a  whole,  we  have 
reached  the  conclusion  that  the  judgment  of  the  circuit 
court  sustaining  the  validity  of  the  deed  from  him  to  ap- 
pellee and  dismissing  the  petition  is  fairly  sustained  by 
the  weight  of  the  evidence.  Tested  by  the  rule  announced 
in  the  following  cases  the  decedent,  Richard  Quinn,  had 
the  capacity  to  make  the  conveyance  to  appellee  attacked 
in  this  action:  Wathen  v.  Skaggs,  161  Ky.  600;  Lex.  & 
E.  E.  B.  Co.  V.  Napier's  Heirs,  160  Ky.  579. 

Appellants'  complaint  of  the  circuit  court's  refusal 
to  allow  them  a  trial  by  jury  of  the  issues  of  fact  made  by 
the  pleadings  cannot  properly  be  sustained.  The  ac- 
tion being  one  of  purely  equitable  cognizance,  appellants 
were  not  as  a  matter  of  right  entitled  to  a  trial  of  the 
,  issues  of  fact  by  a  jury.  It  was  in  the  discretion  of  the 
court  to  allow  it  as  an  issue  out  of  chancery,  but  it  would 
not  have  been  bound  by  the  verdict  of  the  jury.  Th6  re- 
fusal of  the  jury  trial  was  not  therefore  an  abuse  of  its 
discretion.  Judgment  affirmed. 


Pucketty  et  al.  v.  Morris, 

(Decided  March  2.  1920.) 

Appeal  from  Wolfe  Circuit  Court. 

Appeal  and  Error — Former  Opinion  in  Case  of  Same  Style. — ^As 
the  Judgment  attacked  on  this  appeal  was  reversed  by  the  Court 
of  Appeals  in  Puckett  y.  Morris,  181  Ky.  374,  as  to  one  of  the 
defendants  therein,  on  his  sole  appeal,  its  reversal  for  the  rea^ 
sons  stated  in  the  opinion  of  that  case,  was  inevitable  on  this 
appeal  properly  taken  therefrom,  on  the  same  record,  by  other 
defendants  sustaining  a  like  relation  to  the  Judgment  and  equally 
prejudiced  by  its  terms. 

S.  MONROE  NICKELL  for  appeUants. 

C.  X.  JOHNSON  for  appellee. 
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Opinion  of  the  Coubt  by  Judge  Settle — Granting 
appeal  and  reversing  judgment. 

The  judgment  from  wkich  the  appeal  is  prayed  in 
this  case  is  the  same,  and  was  rendered  on  the  same 
record,  as  that  reversed  by  us  on  an  appeal  taken  by 
Robert  Puckett,  one  of  the  defendants  therein.  The  opin- 
ion on  that  appeal,  Puckett  v.  Morris,  is  reported  in  181 
Ky.  374.  The  present  appeal  is  prayed  by  James  Puckett 
and  others  who,  although  defendants  in  the  judgment 
against  Robert  Puckett,  did  not  join  him  in  that  appeal. 
As  the  opinion  in  QPuckett  v.  Morris,  su^ra,  is  conclu- 
sive of  the  right  of  the  appellants  to  the  reversal  here 
sought,  their  appeal  is  granted  and  the  judgment  as  to 
them  reversed. 


Lincoln  Court  Realty  Co.  v.  First  National  Bank. 

(Decided  March  2, 1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Division  No.  2), 

1.  Corporations — ^Ultra  Vires. — ^A  corporation  which  is  entirely 
owned  by  one  man  who  is  primarily  liable  on  a  note  to  a  bank, 
which  note  is  paid  with  money  raised  on  a  mortgage  executed  by 
the  corporation,  is  not  entitled  to  recover  the  money  so  paid 
either  on  the  ground  that  the  mortgage  was  an  ultra  Tires  act 
of  the  corporation,  or  that  the  funds  of  the  corporation  were  mis- 
appropriated to  the  payment  of  a  debt  of  the  individual  who  was 
the  sole  owner  and  beneficiary  of  the  corporation. 

2.  Corporations— Loan  of  Money  to  by  Bank— Transfer  of  Check  to 
a  Second  Corporation. — Where  a  bank  loans  money  to  a  corpora- 
tion on  a  real  estate  mortgage,  and  issues  to  such  loanee  a 
check  or  draft  payable  to  it,  and  the  payee  in  such  check  or  draft 
indorses  and  transfers  the  said  check  or  draft  to  another  cor- 
poration which  takes  the  paper  to  another  b&nk  and  deposits  it 
to  the  credit  of  the  second  corporation,  there  is  no  misappro- 
priation of  the  funds  of  the  first  corporation  by  the  bank  which 
receives  and  deposits  the  check  or  draft  to  the  credit  of  the  sec- 
ond corporation,  for  the  appropriation  was  made  by  the  first 
corporation  when  it  transferred  the  check  or  draft  to  the  second 
corporation  and  not  by  the  bank  whose  duty  it  was  to  receive 
and  pay  the  draft  to  the  second  corporation,  when  properly  as- 
signed and  transferred. 

BLAKEY,  QUIN  &  LEWIS  for  appellant. 

BRUCE  &  BULLITT  for  appellee. 
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Opinion  of  the  Court  by  Judge  Sampson — Affirming. 

Appellant,  Lincoln  Court  Realty  Company,  is  and 
was  at  the  times  hereafter  mentioned  a  corporation  en- 
gaged in  business  in  the  city  of  Louisville.  It  was  organ- 
ized by  Reihms,  Brooks  and  Dundon  at  the  instance  of 
Montenegro  and  for  his  benefit.  After  the  stock  was  • 
issued  to  the  three  persons  named  and  they  were  elected 
diriectors  and  officers,  Montenegro  conveyed  to  the  cor- 
poration a  parcel  of  land  which  he  had  subdivided  and 
named  Lincoln  Court.  Before  he  made  this  conveyance, 
however,  he  required  Reihms,  Brooks  and  Dundon,  the 
organizers,  stockholders  and  directors  of  the  corpora- 
tion, to  assign  their  certificates  of  stock  in  the  corpora- 
tion to  him,  .but  the  stock  books  and  other  records  did 
not  show  the  transfer  of  the  stock  nor  that  Montenegro 
had  any  interest  whatever  in  the  corporation,  although 
he  was  its  sole  owner  and  beneficiary. 

The  Montenegro-Reihms  Music  Company  was  and  is 
a  corporation  with  Montenegro,  Reihms  and  Montenegro, 
Jr.,  its  stockholders  and  officers.  This  latter  corpora- 
tion became  indebted  to  the  First  National  Bank  of 
Louisville  in  the  sum  of  $4,500.00,  which  indebtedness 
was  evidenced  by  a  note  which  fell  due  in  August,  1913. 
The  bank  demanded  payment  and  the  music  company 
being  unable  to  arrange  for  the  money  and  Montenegro, 
Sr.,  being  out  of  town,  Mr.  Reihms,  the  president,  under- 
took to  and  did  negotiate  a  loan  to  the  realty  company 
from  the  Kentucky  Title  Savings  Bank  &  Trust  Company 
for  $3,000.00,  which  was  secured  by  a  mortgage  on  real 
estate  of  the  Lincoln  Court  Realty  Company.  This  loan 
and  mortgage  were  authorized  by  a  resolution  duly  made 
and  entered  on  the  books  of  the  board  of  directors  and 
stockholders  of  the  corporation.  With  this  $3,000.00  and 
$1,500.00  which  was  to  the  credit  of  the  music  company 
in  the  First  National  Bank,  the  $4,500.00  note  was  paid, 
and  that  note  together  with  $7,000.00  of  collateral  notes 
was  returned  to  the  music  company.  On  this  note  which 
was  paid  both  Montenegro  and  Reihms  were  sureties. 
When  the  note  for  $3,000.00  to  the  title  company  became 
due,  the  realty  company  refused  payment,  and  suit  was 
brought  by  the  title  company  against  the  realty  com- 
pany, and  after  much  litigation  and  appeal  to  this  court, 
the  bank's  claim  was  upheld  and  the  realty  company  re- 
quired to  pay.  Thereupon,  the  realty  company  brought 
this  action  against  the  First  National  Bank  to  recover 
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the  $3,000.00,  averring  that  the  bank  through  its  presi- 
dent, Mr.  Swearingen,  ha'd  caused  or  knowingly  allowed 
the  music  company  to  appropriate  $3,000.00  of  money  of 
the  realty  company  to  the  payment  of  the  music  com- 
piny's  debts.  Issue  was  joined  and  evidence  taken.  The 
chancellor  dismissed  the  petition  of  the  realty  company 
and  adjudged  it  not  entitled  to  recover  the  $3,000.00,  or 
any  part  thereof,  and  it  appeals. 

When  the  realty  company  obtained  the  loan  of 
$3,000.00  from  the  title  company  and  made  the  mort- 
gage to  it,  the  title  company  issued  a  check  or  draft  for 
the  $3,000.00  to  the  realty  company  which  the  realty  com- 
pany thereafter  assigned  and  transferred  to  the  music 
company,  and  the  music  company  then  carried  the  paper 
to  the  First  National  Bank  and  deposited  it  to  the  credit 
of  the  music  company,  which  already  had  $1,500.00  to  its 
credit,  making  a  total  of  $4,500.00.  It  then  gave  a  check 
to  the  bank  in  payment  of  its  $4,500.00  note,  and  that 
note  and  the  collateral  attadhed  thereto  were  turned  over 
to  the  music  company. 

Swearingen  was  the  president  of  the  First  National 
Bank,  and  also  president  of  the  title  company,  and  he 
testifies  that  he  did  not  know  the  relations  between  the 
music  company  and  the  realty  company,  but  that  he  un- 
derstood they  were  very  close  together,  or  that  they 
had  interlocking  directorates;  that  he  did  not  know  at 
the  time  of  the  payment  of  the  note  what  arrangements 
had  been  made  between  the  music  company  and  the 
realty  company,  whereby  the  music  company  received 
the  benefit  of  the  loan  which  had  been  made  by  the  title 
company  to  the  realty  company,  and  that  he  supposed 
that  the  money  had  been  loaned  by  the  realty  company 
to  the  music  company  for  the  purpose  of  paying  the  debt 
to  the  bank;  or  if  not  loaned,  then  paid  by  the  realty 
company  to  the  music  company  in  discharge  of  some 
obligation  which  the  realty  company  owed  the  music 
company,  and  accepted  the  check  or  draft  with  that  idea 
in  mind  and  without  knowledge  that  the  realty  company 
had  borrowed  the  money  for  the  sole  use  and  benefit  of 
the  music  company  and  for  the  purpose  of  discharging 
the  debt  of  the  music  company. 

It  must  be  admitted  that  if  the  transactions  which 
led  up  to  the  loan  and  the  payment  of  the  $4,500  note  are 
as  stated  by  Swearingen  and  the  witnesses  for  the  First 
National  bank,  then  that  institution  is  not  liable  to  the 
realty  company;  but  if  the  loan  was  obtained    by    the 
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realty  dompany  for  the  purpose  of  discharging  the  debt 
of  the  music  company  then  its  act  was  ultra  vires,  and  the 
realty  company  was  not  bound.  These  questions,  how- 
ever, were  largely  determined  by  the  appeal  of  the  case 
of  Kentucky  Title  Savings  Bank  &  Trust  Company  v. 
Lincoln  Court  Realty  Company,  reported  in  169  Ky.  840. 

When  the  title  company  accepted  the  note  and  mort- 
gage of  the  realty  company  and  loaned  it  $3,000.00,  an-.l 
issued  to  the  realty  company  a  check  or  draft  for  that 
amount  which  was  assignable,^ and  the  realty  company 
after  accepting  :t  duly  and  properly  indorsed  and  as- 
signed the  said  check  or  draft  to  the  music  company,  it 
was  the  duty  of  the  bank  to  accept  and  ^pay  the  said 
check  or  draft  to  the  music  company,  and  it  was  not  the 
bank's  duty  to  inquire  into  how  the  music  company  ob- 
tained the  assignment  or  to  know  the  amount  of  consid- 
eration paid  therefor,  especially  when  the  paper  came  to 
the  bank  in  due  form  beariilg  the  assignment  of  the 
payee.  Having  in  good  faith  paid  the  draft  or  check, 
the  bank  was  not  liable  to  the  realty  company  because 
it  did  not  appropriate  any  of  the  money  of  the  realty 
company  to  the  extinguishment  of  the  debt  of  the  music 
company,  but  if  there  was  an  appropriation  of  the  money 
of  tf  e  realty  company  to  the  u-se  and  benefit  of  the  music 
company  that  appropriation  was  made  by  the  realty 
company  itself,  and  not  by  the  bank  and  not  with  the 
bank's  knowledge  or  connivance. 

Appellant  insists  that  the  bank  appropriated  and 
holds  money  which  in  good  conscience  it  ought  not  to 
retain.  This  is  not  borne  out  by  the  facts.  Montenegro, 
who  was  at  the  time  of  the  payment  of  the  note  in 
August,  1913,  the  sole  owner  of  the  realty  company  and 
an  owner  of  practically  one-half  of  the  stock  of  the  music 
company,  was  also  a  surety  on  the  $4,500.00  note  due  the 
First  National  Bank.  He  was,  therefore,  liable  in  the 
first  instance  to  the  First  National  Bank  for  the  $4,500.00. 
The  realty  company  was  merely  a  form  through  which 
Montenegro  did  business,  because  he  was  the  sole  owner 
of  that  corporation.  Its  officers  and  directors  were 
merely  his  agents  and  acting  for  him  and  his  corpora: 
tion.  Looking  to  the  substance  rather  than  the  form,  we 
conclude  that  the  realty  company  was  but  Montenegro 
under  another  name  and  was  liable  indirectly,  if  not  di- 
rectly, to  the  First  National  Bank  for  the  $4,500.00  on 
which  Montenegro  was  surety.  When  Montenegro's 
agents,  acting  as  directors  of  the  realty  company,  au- 
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thorized  the  making  of  the  mortgage  on  the  real  estate 
and  the  obtention  of  the  loan  of  $3,000.00,  they  merely 
functioned  for  Montenegro  and  in  his  interest  and  for 
his  benefit.  When  the  $4,500.00  was  paid  the  collateral 
of  more  than  $7,000.00  in  notes  due  the  music  company, 
of  which  Montenegro  was  a  half  owner,  was  returned 
to  the  music  company  and  therefore  to  Montenegro,  and 
he  received  the  use  and  benefit  of  the  collateral  thus  re- 
turned to  his  company.  Viewed  from  this  standpoint, 
Montenegro  ^s  corporation,  the  realty  company,  paid  oflf 
and  discharged  the  note  of  Montenegro  to  the  First  Na- 
tional Bank,  and  Montenegro  received  the  benefit  of  the 
payment  and  it  would  do  violence  to  the  plainest  and 
simplest  principles  of  justice  to  require  the  bank,  which 
has  returned  to  Montenegro  Music  Company  all  of  its 
collateral,  to  now  again  pay  to  Montenegro,  or  to  his 
realty  company,  the  $3,000.00  which  was  justly  due  the 
bank  and  was  paid  by  the  realty  company  on  a  debt  which 
Montenegro,  its  owner,  had  contracted. 

No  error  appearing  to  the  prejudice  of  appellant,  the 
judgment  is  affirmed. 


Pottar  V.  Stanley. 

(Decided  March  2,  1920.) 

Appeal  from  Pike  Circuit  Court. 

1.  Limitation  of  Actions — ^Waiver — ^Appeal  and  Error. — ^The  statute 
of  limitations  is  a  defense,  which  may  be  waived,  and  if  a  litigant 
does  not  plead  or  rely  upon  such  statute,  as  a  defense,  in  the  trial 
court,  it  is  too  late,  to  try  to  interpose  it  in  the  Court  of  Appeals. 

2.  Husband  and  Wife— Conveyance  by  Wife  in  Which  Husband  Did 
Not  Join. — The  deed  of  a  married  woman,  in  which  her  husband 
did  not  Join,  and  when  he  had  not  theretofore  conveyed  the  land, 
is  absolutely  void. 

3.  Husband  and  Wife — Conveyance  by  Wife  in  Which  Husband  Did 
Not  Join. — ^When  a  married  woman  executes  a  deed,  conveying 
her  real  estate,  without  her  husfband  Joining  therein,  or  having 
theretofore  conveyed,  the  deed  is  void,  and  she  may  re-enter  at 
once,  and  her  cause  of  action  for  the  recovery  of  the  land  accrues 
at  once,  and  she  may  sue  for  the  recovery  of  the  land,  at  any  time, 
within  fifteen  years  from  the  accrual  of  her  cause  of  action;  but, 
if  the  fifteen  years  expire  before  she  becomes  discovert,  she  may 
sue  at  any  time,  within  three  yearis,  after  the  removal  of  her 
coverture.    If  she  becomes  discovert  for  as  much  as  three  years, 
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before  the  expiration  of  fifteen  years  from  the  accrual  of  her 
cause  of  action,  then  her  cause  of  action  will  be  barred,  at  the 
expiration  of  fifteen  years  from  its  accrual. 

4.  Husband  and  Wife — Conveyance  by  Wife — ^Limitation  of  Actions. 
— If  a  married  woman  after  becoming  twenty-one  years  of  age, 
executes  a  deed,  conveying  her  real  estate,  and  her  husband  joins 
therein,  and  she  acknowledges  the  deed  before  an  officer  author- 
ized to  take  acknowledgments  to  deeds,  but  for  some  reason,  the 
deed  is  ineffectual,  her  cause  of  action  for  the  recovery  of  the 
lands,  is  barred,  after  three  years,  from  the  time,  her  disability  of 
coverture  is  removed. 

5.  Marriage — Validity— Law  of  the  Place. — The  validity  of  a  mar- 
riage is  determined  by  the  law  of  the  place,  where  the  marriage 
occurred. 

GLINE  ft  STEEL  for  appellant 

F.  W.  STOWaSIRS  for  appellee. 

Opinion  of  the  Court  by  Judge  Hubt— AflSrming. 

William  B.  Vanover  died  on  November  10,  1902,  the 
owner  of  certain  lands,  in  Pike  county,  of  which  he  had 
the  possession  and  was  residing  thereon,  with  his  wife, 
who  is  now  the  appellee,  London  Stanley.  Thereafter 
on  September  5,  1903,  she  claims  to  have  intermarried 
with,  and  to  have  become  the  wife  of  one  Wilbum 
Estepp.  Estepp  procured  a  judgment  of  the  Pike  cir- 
cuit court,  granting  him  a  divorce  from  her  in  1908. 
Since  that  time,  she  has  become  the  wife  of  one  Stanley, 
and  hence  her  present  name.  On  September  18th,  1903, 
she,  in  consideration  of  the  sum  of  $335.00,  undertook  to 
sell  her  unassigned  dower  in  the  lands  of  her  deceased 
husband,  William  B.  Vanover,  to  the  appellant,  Levi 
Potter,  who  had  become  the  owner  of  lands,  subject  to 
her  right  of  dower,  by  purchase  from  the  heirs  of  Van- 
over.  She  executed  a  deed  to  Potter,  purporting  to  con- 
vey her  entire  interests  in  the  lands  to  him  and  he  took 
possession  of  them,  and  has  since  sold  them  to  other 
parties,  who  were  defendants  in  the  action,  in  which  the 
judgment  appealed  from  was  rendered.  On  July  17, 
1916,  she  instituted  this  action  against  Potter  and  his 
vendees,  to  recover  and  to  have  assigned  to  her,  dower 
in  the  lands,  alleging,  that  she  was  the  widow  of  William 
B.  Vanover,  who  owned  the  lands  at  his  death,  and  there- 
after, she  married  Estepp,  and  while  the  wife  of  Estepp, 
and  laboring  under  the  disability  of  coverture,  she, 
without  being  joined  by  her  husband,  executed  the  deed 
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to  Potter,  and  for  such  reason,  the  sale  and  conveyance 
were  void.  Her  husband  did  not  join  in  the  deed  and  had 
not  theretofore,  conveyed  the  lands.  She  prayed  that 
dower  be  as-signed  to  her  in  the  lairds  and  for  the  re- 
covery of  the  portions  of  the  rents  in  same  to  which  she 
might  be  entitled.  Appellant,  by  answer,  denied,  that 
appellee  was  a  married  woman,  at  the  time  she  executed 
the  deed  to  him,  or  that  she  was  ever  married  to  or  the 
wife  of  Estepp,  and  further,  averred,  that,  at  the  time 
of  the  execution  of  the  deed,  she  represented  herslf  to 
be  an  unmarried  woman,  and  fraudulently  procured 
him  to  accept  the  deed  and  pay  to  her  the  sum  of  $335.00, 
for  the  lands,  which  she  had  never  repaid  nor  offered  to 
repay  to  him,  and  was,  therefore,  estopped  to  rely  upon 
her  coverture,  to  avoid  the  effect  of  the  deed,  which  she 
had  executed  to  him. 

The  affirmative  averments  of  the  answer  were  denied 
by  a  reply,  and  in  her  testimony,  she  offered  to  repay 
the  $335.00,  as  a  set  off  to  the  rents,  to  which  she  was  en- 
titled. 

The  court  adjudged,  that  the  appellee  was  the  wife 
of  William  B.  Vanover,  at  his  death,  and  as  his  widow, 
was  entitled  to  dower  in  the  lands  owned  by  him,  and 
that  thereafter,  she  became  the  wife  of  Estepp,  and  was 
laboring  under  the  disability  of  coverture,  at  the  time, 
she  executed  the  deed  to  Potter,  and  her  husband  did  not 
join  therein,  and  she  was  not  estopped  by  any  repre- 
sentation or  acts  froni  asserting  the  invalidity  of  the 
deed,  and  that  dower  should  be  assigned  to  her  in  the 
lands.  The  rents  were  set  off  against  the  taxe3,  etc., 
upon  the  lands,  and  Potter  was  given  a  lien  upon  her 
dower  in  the  lands  to  secure  the  payment  to  him  of  the 
$335.00..  From  the  judgment,  Potter  has  appealed.  He 
seeks  a  reversal  of  the  judgment,  upon  the  grounds: 

(1)  The  right  to  recover  dower  by  the  appellee  was 
barred  by  the  statutes  of  limitation. 

(2)  The  court  erred  in  holding,  that  appellee  was  a 
married  woman  at  the  time  of  the  execution  of  the  deed. 

(a)  Touching  the  contention,  that  appellee's  cau-se 
of  action  was  barred  by  the  statute  of  limitations,  it 
would  suffice  to  say,  that  appellant  did  not  plead  nor 
rely  upon  the  bar  provided  by  any  statute  of  limitation, 
in  his  defense  to  the  action  in  the  trial  court,  and  has 
raised  the  question  for  the  first  time,  through  the  brief 
of  his  counsel,  in  this  court.  A  defense  is  not  generally 
allowed  for  a  litigant,  who  does  not  ask  it.    The  defense 
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of  limitations  is  one,  which  a  litigant  may  waive,  if  he 
desires  to  do  so,  and  having  elected  to  waive  It,  in  the 
trial  court,  it  is  too  late  to  rely  upon  it,  in  this  court, 
which  has  appellate  jurisdiction  only  of  such  matters 
as  are  in  controversy,  in  this  action.  Baker  v.  Begley, 
155  Ky.  234;  Green  Co.  v.  Howard,  127  Ky.  385;  Jolly 
V.  Miller,  124  Ky.  114;  Childers  v.  Bales,  124  S.  W.  295; 
Yeager's  Admr.  v.  Bank,  etc.,  125  Kv.  184:  liouisville 
V.  O'Donaghue,  157  Ky.  243;  Davis'  Extrx.  v.  Louisville, 
159  Ky.  252;  Taulbee  v.  Hargis,  173  Ky.  437. 

The  defense  of  limitation,  however,  upon  the  facts 
of  this  case,  would  be  unavailing,  as  the  cause  of  action 
arose  on  the  18th  day  of  September,  1903,  and  the  action 
was  instituted  on  July  17,  1916,  less  than  fifteen  years 
after  the  cause  of  action  arose.  The  husband  of  appel- 
lee, if  she  then  had  one,  did  not  join  in  the  deed,  she  made 
lo  Potter,  and  had  not,  theretofore,  conveyed,  and 
hence,  the  deed  was  absolutely  void,  and  did  not  confer 
any  right  upon  Potter  and  took  none  away  from  the  ap- 
pellee. Syck  v.  Hellier,  140  Ky.  388 ;  Mays  v.  Pelley,  125 
S.  W.  713;  Ileck  v.  Fisher,  78  Ky.  643;  Kennedy  v.  Ten. 
Broeck,-ll  Bush  241;  Louisville  Eailway  Company  v. 
Stephens,  96  Ky.  401;  Sandifer  v.  Hardin,  10  Ky.  Op. 
958.  Her  right  to  entry  arose,  at  once,  and  her  cause 
of  action  arose  simultaneou'sly  with  her  right  of  entry. 
If  Potter  took  possession  under  the  deed,  it  would  re- 
quire fifteen  years  of  such  possession  to  ripen  his  title, 
even,  as  against  one  who  was  laboring  under  no  disa- 
bility. Under  section  2505  Kentucky  Statutes,  any  per- 
son may  institute  an  action  for  the  recovery  of  real 
property,  within  fifteen  years,  from  the  time,  his  cause 
of  action  first  accrued,  and  a  married  woman  is  not  dis- 
criminated against,  in  this  particular,  unless  the  facts 
are  such  as  to  bring  the  transaction  within  the  pro- 
visions of  section  2510  Kentucky  Statutes.  The  pro- 
visions of  section  2506  Kentucky  Statutes,  do  not 
shorten  the  period,  within  which  she  may  sue,  but  have 
the  effect  to  lengthen  the  period  to  the  extent  of  three 
years,  if  she  was  a  married  woman,  at  the  time,  her  cause 
of  action  arose,  and  the  fifteen  years  period  of  limita- 
tion expires,  before  she  becomes  discovert,  she  may  sue, 
within  three  years  after  her  disability  is  removed.  Bank- 
stone  V.  Crabtree  Coal  Co.,  95  Ky.  455 ;  Higgins  v.  Stokes, 
116  Ky.  664;  Duke  v.  Davis,  125  Ky.  313.  If  the  hu-s- 
Jband  of  appellee  had  joined  in  the  deed  to  Potter,  and 
she  had  acknowledged  it  before  an  officer,  authorized  to 
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take  an  acknowledgment,  but,  for  some  reason,  the  at- 
tempt to  convey  upon  her  part  was  ineffectual  and  did 
not  deprive  her  of  title,  her  right  to  recover  would  have 
been  barred  after  three  years,  from  the  removal  of  her 
coverture,  whether  fifteen  years  had  expired  from  the 
execution  of  the  deed  or  not.  Section  2510  Kentucky 
Statutes;  O'Dell  v.  Little,  82  Ky.  146;  Stephens  v.  Mo- 
Cormick,  5  Bush  181;  Phillips  v.  Pope,  10  B.  M.  163.  The 
case  of  Big  Sandy  Co.  v.  Ramey,  162  Ky.  236,  presented 
an  entirely  diflferent  state  of  facts  from  this  case.  In 
that  case,  the  former  feme  covert  was  not  suing  nor  seek- 
ing any  relief,  and  had  been  discovert  for  more  than 
three  years  before  the  termination  of  the  fifteen  years, 
from  the  time  her  cause  of  action  occurred,  and  hence, 
the  time -in  which  she  could  sue  was  limited  to  fifteen 
years  from  the  execution  of  the  deed,  while  a  feme 
covert.  Bankstone  v.  Crabtree  Coal  Co.,  supra.  Cer- 
tain misleading  language  occurs  in  the  opinion  in  Big 
Sandy  Co.  v.  Ramey,  supra,  which  indicates  a  diflferent 
view  from  that  herein  expressed,  but,  the  conclusion  in 
that  case  was  correct,  upon  the  facts,  presented  by  the 
record. 

(b)  The  evidence  proves,  that  appellee,  while  living 
with  her  husband,  W.  B.  Vanover,  was  a  near  neighbor 
of  Potter,  and  that  they  were  acquaintances,  and  when 
she  executed  the  deed  to  (Potter,  it  was  done  at  his  home. 
The  caption  of  the  deed  recites  her  name  as  London 
Estepp,  and  it  is  subscribed  by  her  in  that  name.  She 
made  no  representation,  that  she  was  an  unmarried 
woman,  but,  it  may  be  presumed,  that  she  in  effect,  gave 
information,  that  she  was  then  married,  by  executing  the 
deed,  in  the  name  of  Estepp,  and  the  draughtsman  of 
the  deed  must  have  received  information,  at  the  time, 
of  what  she  claimed  to  be  her  true  name,  and  the  ac- 
ceptance of  the  deed  by  Potter,  who  was  present,  when  it 
was  written  and  signed,  necessarily  gave  him  informa- 
tion of  her  married  condition,  if  he  did  not  know  of  it 
before.  Hence,  the  necessary  facts  to  sustain  the 
estoppel  relied  upon  did  not  exist. 

(c)  The  evidence  to  support  the  claim  of  appellee  to 
have  been  a  married  woman,  at  the  time,  she  executed 
the  deed  to  Potter,  is  the  testimony  of  herself  and 
Estepp,  and  the  officer,  who  solemnized  the  rites.  They, 
each,  testify,  that  the  rites  of  matrimony  were  solem- 
nized at  a  hotel  in  the  town  of  Clintwood,  Dickinson  coun- 
ty, Virginia,  and  previous  to  the  execution  of  the  deed  to 
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Potter.  There  are  no  contradictions  of  the  testimony 
of  these  witnesses,  and  the  only  question  presented,  is, 
whether  they  prove  a  valid  marriage. 

The  validity  of  a  marriage  under  our  statutes,  and 
the  decisions  of  this  court,  must  be  determined  by  the 
law  of  the  place,  where  the  marriage  occurred.  Dun- 
marcley  v.  Fishley,  3  Mar.  368;  Stevenson  v.  Gray,  17 
B.  M.  193;  Dannelli  v.  Dannelli,  4  Bush  51,  26  Cyc.  829. 
The  evidence  is  undisputed,  that  the  appellee  was  mar- 
ried to  Estepp,  in  Virginia,  by  a  person  duly  authorized 
by  the  laws  of  that  state,  to  solemnize  the  rights  of  matri- 
mony. The  license  and  the  return  of  the  officer  thereon 
had  been  mislaid  or  destroyecj,  and  could  not  be  found 
in  the  office  of  the  custodian  of  such  documents.  The 
only  discrepancy,  which  appears,  in  the  evidence,  is  as 
to  the  date  upon  which  .the  marriage  occurred.  The  ap- 
pellee does  not  remember  the  date,  and  fixes  it  at  sev- 
eral months  before  the  execution  of  the  deed  to  Potter. 
The  officer,  who  solemnized  the  rites  does  not  remember 
the  date.  Estepp  fixes  the  date,  as  September  5,  1903. 
The  statement  of  appellee  and  Wilburn  that  the  date 
of  the  marriage  preceded  the  date  of  the  execution  of 
the  deed,  is  strongly  corroborated  by  the  fact,  that  at 
the  latter  date,  the  appellee  had  changed  her  name  from 
Vanover  to  Estepp,  and  executed  the  deed,  under  the 
latter  name.  The  fact,  that  Estepp  sued  for  and  pro- 
cured a  divorce  from  appellee,  in  1908,  is  strongly  cor- 
roborative of  the  testimony,  which  was  made  to  the  fact 
of  their  marriage.  The  judgment  being  in  accordance 
with  the  views  herein  expressed,  is  affirmed; 


Bradshaw  v.  Commonwealth. 

(Decided  March  2,  1920.) 
Appeal  from  Kenton  Circuit  Court. 

Criminal  Law — Arguments  and  Conduct  of  Counsel. — It  Is  highly 
Improper,  In  the  trial  of  an  action,  for  an  attorney,  In  argument, 
or  In  the  presence  of  the  jury,  trying  the  case,  to  make  a  state- 
ment, that  certain  facts,  exist,  which  have  not  heen  given,  in 
evidence,  and  it  Is  more  reprehensible,  when  the  facts,  he  declares 
exist,  are  incompetent  as  evidence,  and  have  been  excluded  by 
the  court,  from  the  consideration  of  the  jury. 
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2.  Criminal  Law — Trial — ^Arguments  and  Conduct  of  Counsel.-r-When 
an  accused  is  on  trial  for  a  crime,  and  the  Commonwealth's  at- 
torney is  guilty  of  misconduct,  which  might  be  prejudicial  to  the 
accused,  and  the  accused  objects  thereto,  and  asks  the  court  to 
admonish  the  jury  to  disregard  and  not  consider  the  objectionable 
words  and  acts  of  the  attorney,  and  the  court  sustains  his  ob- 
jection and  admonishes  the  jury,  as  requested,  and  the  accused 
fails  to  ask  that  the  jury  be/ discharged,  and  elects  to  take  his 
chances  before  it,  after  verdict,  he  can  not  be  heard  to  complain 
of  the  misconduct. 

JOHN  A.  RICHMOND  and  JOHN  L.  GUSHING  for  appellant. 

CHARLES  I.  DAWSON,  Attorney  General,  for  appellee. 

Opinion  of  the  Coui^t  by  Judge  Hurt — Affirming. 

The  appellant,  William  Bradshaw,  was  indicted, 
tried  and  convicted,  in  the  Kenton  circuit  court,  for  the 
crime  of  robbery,  and  his  punishment  fixed  by  the  ver- 
dict and  judgment,  at  seven  years'  confinement,  in  the 
state  reformatory.  He  insists,  that  the  judgment  ought 
to  be  reversed  upon  the  ground,  that  the  misconduct  of 
the  Commonwealth's  attorney,  upon  the  trial,  was  such 
as  to  prejudice  his  substantial  rights  and  to  deny  to  him 
a  fair  and  impartial  trial.  The  record  demonstrates, 
that  he  was  guilty  of  the  crime  of  which  he  was  accused, 
beyond  any  ground  for  controversy,  and  his  counsel  do 
not  insist,  that  he  is  not  guilty,  but,  insi-st,  that  the  mis- 
conduct of  the  Commonwealth's  attorney,  caused  the 
jury  to  add  to  his  punishment,  a  length  of  time  beyond, 
what  it  would  have  otherwise  done.  The  conduct  of  the 
attorney  for  the  Commonwealth,  which  is  complained  of, 
is,  (1)  that,  upon  the  calling  of  the  action  for  trial,  there 
being  two  others  jointly  indicted  with  him,  and  a  request 
having  been  made  for  a  severance  and  separate  trial  for 
each,  and  the  Commonwealth's  attorney  being  required 
to  elect,  which  of  the  accused,  he  would  first  proceed 
again-st  for  a  conviction,  he  responded,  ''The  Common- 
wealth elects  to  try  William  Bradshaw,  first,  because  he 
is  the  worst  of  the  three  defendants."  The  appellant  ob- 
jected to  this  statement,  but  the  court  made  no  ruling 
upon  the  objection.  (2)  During  the  cross-examination 
of  the  appellant,  the  attorney  for  the  Commonwealth 
inquired  of  him,  as  to  how  he  was  engaged  at  two  dif- 
ferent periods,  when  if  appellant  had  answered,  he  would 
have  been  obliged  to  disclose  the  fact,  that,  at  those 
times,  he  was  confined  in  jail  for  a  misdemeanor.     (3) 
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When  the  appellant's  attorney  was  addressing  the  jury, 
he  stated,  that  a  number  of  witnesses,  including  five 
police  officers,  had  testified,  and  that  none  of  them  had 
proven  that  the  accused  had  a  criminal  record ;  and  when 
the  foregoing  statement  was  made  by  the  appellant's  at- 
torney, the  Commonwealth's  attorney,  holding  in  his 
hand,  a  sheet  of  paper,  with  some  writing  thereon,  said, 
'*Here  is  his  record,  the  court  would  not  let  us  introduce 
it."  The  appellant  made  objection  to  this  statement, 
which  the  court  sustained,  and  upon  the  appellant's 
further  motion,  admonished  the  jury  to  disregard  the 
statement  and  actions  of  the  Commonwealth's  attorney. 

(a)  As  to  the  first  ground  of  complaint,  a  jury  had 
not  been  ordered,  and  it  does  not  appear,  that,  either  the 
Commonwealth  or  the  defendant  had  announced  ready 
for  trial,  nor  had  they  been  requested  to  do  so;  but,  it  is 
said,  that  certain  persons,  who  had  been  summoned  for 
jury  service,  were  there  in  the  court  room  and  about 
twenty  feet  away,  from  the  Commonwealth's  attorney 
when  he  made  the  election.  It  is  not  shown,  that  the  re- 
mark of  the  Commonwealth's  attorney  was  heard  or 
could  have  been  heard  by  the  veniremen,  or  that  any  of 
those  then  present,  who  might  have  heard  the  statement 
were  afterwards  selected  for  service  upon  the  jury.  The 
grounds  of  complaint  are  too  vague  for  consideration. 

(b)  The  second  ground  is  without  merit.  The  de- 
fendant was  testifying  as  to  his  custom  to  be  employed, 
when  the  Commonwealth '-s  attorney  inquired  of  him, 
where  he  was  upon  two  certain  dates.  It  is  said,  that  if 
the  defendant  had  truthfully  answered,  he  would  have 
been  obliged  to  have  revealed  the  fact,  that,  upon  those 
occasions,  he  was  confined  in  jail  serving  sentences  for 
convictions  of  misdemeanors.  If  the  purpose  of  the  at- 
torney for  the  Commonwealth,  in  asking  the  questions, 
was  to  place  before  the  jury,  by  this  indirect  method, 
the  fact  that  the  defendant  had  been  convicted  of  mis- 
demeanors, which  was  not  competent  evidence,  and  in- 
tended to  prejudice  the  jury  against  the  defendant's  de- 
fense, the  purpose  was  improper,  but  an  undisclosed 
purpose  on  the  part  of  the  attorney,'  which  did  not  suc- 
ceed, could  not  prejudice  the  appellant's  rights.  The 
court  promptly  sustained  objections  to  the  questions  and 
they  were  not  answered.  A  scrutiny  of  the  record  makes 
it  apparent,  that  the  jury  could  not  have  drawn  any  in- 
ference from  the  questions,  which  was  unfavorable  to 
the  appellant. 
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(c)  The  third  complaint  of  the  conduct  of  the  at- 
torney for  the  Commonwealth,  is  of  a  more  meritorious 
character.  The  argument  being  made  by  the  attorney 
for  defendant,  was  not  an  unfair  one,  as  the  evidence 
did  fail  to  show,  that  the  defendant  had  a  criminal  veo- 
ord,  which  we  presi^me  wa-s  the  kind  of  record  the  at- 
torney had  reference  to,  and  was  so  understood  by  the 
jury,  and  it  gave  no  occasion  for  the  statement  of  the 
Commonwealth's  attorney,  which  amounted  to  a  declara- 
tion' to  the  jury,  that  the  defendant  did  in  fact  have  a 
bad  record,  but,  that  it  was  withheld  from  the  jury  by 
the  court.  Every  person  accused  has  a  right  to  a  trial  in 
accordance  with  the  laws,  and  we  have  uniformly  held, 
that  declarations  of  attorneys  in  argument,  and  before 
juries,  where  they  undertake  to  make  statements,  as  to 
facts,  which  have  not  been  given,  in  evidence,  are  highly 
improper,  and  it  is  more  reprehensible,  where  they  make 
statements,  that  facts  exist,  the  proof  of  which  they  can 
not,  under  any  forms  of  law,  have  presented  to  the  jury. 
Wilson  V.  Comlth.,  21  Ky.  L.  R.  1333;  Rhodes  v.  Comlth., 
107  Ky.  354;  Cook  v.  Comlth.,  86  Ky.  663;  Rankin  v. 
Comlth.,  82  Ky.  424;  Clint  v.  Comlth.,  81  Ky.  186;  Dar- 
rall  V.  Comlth,  26  Ky.  L.  R.  541. 

Where  an  attorney  undertakes  to  get  before  a  jury, 
by  a  declaration,  that  facts  exist,  about  which  he  is  not 
sworn  and  the  proof  of  which  the  court  has  excluded 
from  its  consideration,  he  does  so,  in  violation  of  the 
rights  of  the  litigant,  and  in  contempt  of  the  court.  The 
appellant  in  the  instant  case,  however,  is  in  no  attitude 
to  complain,  since  the  court  did  everything,  which  he  re- 
quested it  to  do,  in  reference  to  the  misconduct  of  the 
Commonwealth's  attorney.  It  sustained  an  objection, 
when  made,  and  at  the  appellant's  request,  admonished 
the  jury,  not  to  consider  the  statement  and  actions  of 
the  attorney  for  the  Commonwealth.  This  probably  did 
not  have  the  effect  of  removing  the  prejudicial  effects  of 
the  statement,  and  the  actions,  by  which  it  was  accom- 
panied, but,  the  court  did  all  that  the  appellant  requested 
for  the  protection  of  his  rights.  If  the  defendant  be- 
lieved that  the  conduct  was  prejudicial  to  him  sufficiently 
to  deprive  him  of  a  fair  trial,  he  should  have  asked  the 
court  to  discharge  the  jury,  and  to  try  him  before  one, 
which  was  free  from  the  bias  engendered.  Having  elect- 
ed, however,  to  take  his  chances  before  the  jury,  he  can 
not  now  be  heard  to  complain.  In  the  light  of  his  evident 
guilt  of  a  very  great  outrage,  and  the  fact,  that  the  jury 
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stopped  short  of  meting  out  to  him,  the  extreme  penalty 
for  such  a  crime,  it  does  not  appear,  that  he  was  preju- 
diced in  his  substantial  rights. 

The  judgment  is  therefore  afl&rmed. 


Louisville  Railway  Company  v.  Simons. 

(Decided  March  2,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

Parties — ^Persons  Entitled  to  Intervene. — In  an  equity  cause,  where 
a  party,  who  has  a  material  interest  in  the  question,  In  contro- 
versy, adverse  to  the  other  litigants,  and  the  court  can  not  make 
a  complete  determination  of  the  question,  without  injury  to  the 
rights  of  such  party  or  one  of  the  litigants,  already  'before  the 
court,  and  such  party  offers  an  intervening  petition  to  become 
a  party  to  the  action,  it  is  error  to  reject  the  petition  and  to 
deny  the  motion  to  become  a  party. 

CLARENCE  DALLAM,  HUMPHREY,  MIDDLBTON  &  HUM- 
PHREY and  LOUIS  SEELBACH,  JR.  for  appeUant. 

HENRY  TILFORD  and  O'NEAL  &  O'NEAL  for  appeUee. 

Opinion  of  the  Court  by  Judge  HuBT-^Reversing. 

The  way  known  as  46th  street,  in  the  city  of  Louis- 
ville, intersects  Broadway  and  Greenwood  avenue,  at 
right  angles,  and  to  the  eastward  of  where  it  intersects 
the  latter  street,  is  situated  White  City,  or  Riverside 
Park,  a  pleasure  ground,  where  many  persons,  bent  on 
various  forms  of  amusement  and  pleasure,  are  accus- 
tomed to  frequent.  From  the  pleadings  of  appellant, 
railway  company,  and  the  appellee,  L.  Simons,  and  the 
small  fragment  of  evidence,  which  is  brought  up  in  the 
record,  it  is  gathered,  that  in  the  year,  1898,  the  territory, 
now  covered  by  46th  street,  was  without  the  limits  of  the 
city  of  Louisville,  and  in  that  year,  its  owners  dedicated 
all  the  streets  and  alleyways,  to  the  southward  of  Broad- 
way, for  the  distance  of  770.96  feet,  to  the  public,  and 
it  is  presumed,  that  46th  street,  was  one  of  these  streets. 
In  1902,  the  limits  of  the  city  were  extended  to  the  west- 
ward on  Broadway  to  the  Ohio  river,  and  to  the  south- 
ward of  Broadway  to  the  distance  of  two  hundred  feet. 
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In  19]  2,  the  limits  of  the  city  were,  further,  extended,  so 
as  to  include  all  of  what  is  termed^  46th  street,  between 
Broadway  and  Greenwood  avenue,  and,  also,  the  White 
City  or  Riverside  Park.  On  February  1,  3907,  the  ap- 
pellee executed  a  deed  to  the  appellant,  by  which  he  con- 
veyed to  it  a  right  of  way,  along  46th  -street,  from  Broad- 
way, in  the  direction  of  White  City,  for  the  purpose  of 
appellant  constructing,  operating  and  maintaining .  its 
olectric  railroad.  The  right  of  way  included  a  loop  near 
its  approach  to  the  White  City.  The  right  of  way  ex- 
tended from  Broadway,  a  distance  of  about  1,700  feet. 
The  consideration  for  the  grant  of  the  easement,  was 
'*one  dollar,  in  hand  paid,  and  other  good  and  valuable 
considerations,"  and  the  granting  clause  was,  *'do  here- 
by bargain,  sell,  grant  and  convey  unto  the  party  of  the 
second  part,  an  easement,  or  right  of  way  for  the  con- 
struction, maintenance  and  operation  of  an  electric  rail- 
road, eic^"  The  habendum  was  **to  have  and  to  hold 
unto  the  party  of  the  second  part,  its  successors  and  as- 
signs, forever,''  and  which  was  followed  by  a  proviso, 
as  follows:  ** Provided,  that  the  said  tracks  and  loops 
are  operated  and  used  by  the  Louisville  Railway  Com- 
pany, by  running  cars  over  the  same  as  often  as  every 
half  hour  between  the  hours  of  7:00  o'clock,  a.  m.  and 
11:30  o'clock,  p.  m.  and  provided  that  the  last  car  shall 
leave  Fourth  and  Broadway  not  earlier  than  11 :20,  p.  m., 
unless  the  same  be  prevented  by  litigation  or  some 
casualty."  After  the  execution  of  the  deed,  the  railway 
company  constructed  a  line,  from  Broadway,  over  the 
right  of  way  granted,  and  has  been  operating  its  cars 
over  it,  since  that  time.  At  the  time  of  the  execution  of 
the  deed,  appellee,  Simons  was  a  joint  owner  or  stock- 
holder, in  the  company  or  corporation,  which  was  con- 
ducting the  White  City,  and  when  its  property  was  sold 
and  purchased  by  the  Riverside  Amusement  Company, 
he  continued  to  be  the  owner  of  an  interest  in  it  At  the 
time  of  the  execution  of  the  deed,  and  since,  he  resided 
in  a  dwelling  near  the  right  of  way,  granted  by  him,  but, 
his  ownership  of  the  property,  in  which  he  resided,  is 
denied.  Several  years,  before  he  instituted  this  action, 
he  sold  and  conveyed  a  portion  of  the  lands  over  which 
the  right  of  way  extended,  to  Lee  Simons,  and,  there- 
after, he,  Lee  Simons  and  others  conveyed  all  the  in- 
terests, in  the  lands,  which  he  owned  at  the  time  the  right 
of  way  was  granted,  and  over  which  the  right  of  way 
extends,  to  the  board  of  park  commissioners  of  the  city. 
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but  the  conveyance  to  the  park  commissioners,  was 
'*made  subject  to  the  easements  .  .  .  heretofore 
granted  the  Louisville  Railway  Company."  The  lat- 
ter conveyance  was  made  in  the  year,  1913. 

The  railway  company,  under  its  charter,  was  au- 
thorized to  extend  its  lines  beyond  ^he  limits  of  the  city, 
and,  if  at  the  time  of  the  construction  of  its  road  over 
46th  street,  any  portion  of  same  was  within  the  city,  it 
never  obtained  a  franchise  from  the  city  authorities  to 
construct  or  operate  the  line,  but  the  authorities  ot  the 
city  have  never  objected,  or  in  any  wise,  interfered  with 
*  the  construction  or  operation  of  any  part  of  the  line  over 
46th  street. 

The  foregoing  facts  are  the  only  ones  admitted  by 
the  pleadings,  between  appellant  and  appellee,  or  proven 
by  such  of  the  evidence  as  is  in  the  record,  and  are  fully 
reciied,  here,  to  illustrate  the  situation  of  the  parties 
and  their  claims^  and  as  a  basis,  in  part  for  the  reasons, 
which  actuated  us  to  arrive  at  the  conclusion,  we  have, 
touching  the  judgment  appealed  from.  The  evidence  in 
the  action  is  not  embraced  in  the  record,  (jxcept  the  tes- 
timony of  one  witness,  but,  the  failure  to  bring  up  the 
evidence,  "is  not  important,  in  the  light  of  the  conclusion 
arrived  at. 

After  having  operated  the  road  over  46th  street  for 
about  ten  years,  the  appellant  announced  it-s  purpose  to 
abandon  that  portion  of  its  system  and  to  remove  the 
tracks.  This,  it  alleges,  that  it  had  determine^  to  do 
upon  the  request  of  the  board  of  park  commissioners, 
but,  the  averment  of  such  request,  is  denied  by  appellee. 

To  restrain  the  appellant  from  abandoning  the  road 
over  46th  street,  the  appellee  instituted  this  action,  al- 
leging, that  appellant  was  under  a  contractual  obliga- 
tion to  him  to  continue  the  operation  of  the  road,  and 
that  such  obligation  appeared  from  the  terms  of  the 
deed,  which  he  had  executed  for  the  right  of  way,  and  in 
aid  of  this  contention,  he  alleged,  that  the  contract,  in 
addition  to  what  is  set  out  in  the  deed,  contained  a 
further  provision,  that  the  road  would  be  operated  as 
long  as  White  City  should  be  maintained  as  a  park,  and 
that  such  portion  of  the  contract  was  omitted  from  the 
deed,  by  mutual  mistake  of  the  parties.  He,  also,  relied 
upon  his  right  as  a  citizen,  who  owned  property  and  re- 
sided near  the  road,  to  require  the  continuance  of  it-s 
operation,  according  to  the  general  principle  applied  to 
railroads,  which  prohibits  an  abandonment  of  any.  i  or- 
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tion  of  its  road,  after  the  road  has  been  established 
vvithout  the  consent  of  the  state,  or  of  the  creator  of  the 
authority  for  the  construction  of  the  road.  The  appel- 
lant resisted  the  relief  sought,  upon  the  grounds;  (1) 
that  the  contract  between  it  and  appellee,  was  as  stated 
in  the  deed,  and  not  otherwise,  and  that  under  its  terms, 
the  right  to  use  the  right  of  way,  was  only  a  permission, 
and  did  not  contain  a  covenant  to  construct  the  road,  or 
to  continue  its  operation,  and  that  it  had  the  right  to 
discontinue  at  its  pleasure;  (2)  that  the  owner  of  the 
servient  estate  was  demanding  the  cessation  of  the  op- 
eration of  the  road,  and  appellee  had  no  interest  in  the 
matter  having  parted  with  his  ownership  of  the  servient 
estate;  and  (3)  the  road  was  not  an  essential  portion  of 
its  system  and  was.  not  necessary  to  furnish  adequate, 
facilities  for  the  movement  and  travel  of  the  citizens, 
who  made  use  of  the  road  and  it  had  other  lines  of  road 
adequate  for  the  ready  and  convenient  transportation 
of  all  persons,  who  would,  in  any  event,  make  use  of  the 
road,  in  controversy,  and  that  its  operation  resulted,  in 
a  financial  loss  to  it,  and  its  abandonment  would  redound 
to  the  best  interests  of  the  public. 

After  the  cause  had  been  submitted  for  final  judg- 
ment, but,  before  a  judgment  had  been  rendered,  upon 
the  issues  made  between  appellant  and  appellee,  the 
board  of  park  commissioners,  after  notice,  to  the  parties, 
of  its  intention  to  do  so,  moved  to  set  aside  the  submis- 
sion and  offered  a  petition  to  be  made  a  party  to  the  ac- 
tion, alleging,  that  it  wa-s  a  necessary  party  thereto,  that 
it  was  the  owner  of  all  the  lands  over  which  the  right 
of  way  of  appellant  extended  on  46th  street,  and  that 
over  a  portion  of  the  lands,  about  equidistant  between 
Broadway  and  the  White  City,  the  appellant  has  no 
easement,  and  never  had,  nor  authority  or  license  to 
construct  or  operate  its  road  over  same ;  that  petitioner 
became  the  owner  of  such  portion  of  the  lands,  by  a  pur- 
chase from  its  owner,  free  from  the  encumbrance  of  an 
easement  thereon  in  favor  of  appellant,  and  that  the 
tracks  are  being  maintained  and  the  cars  operated  over 
it,  without  authority  and  against  the  wishes  of  the  park 
commissioners ;  that  over  a  further  portion  of  46th  street, 
which  has  never  been  made  a  public  street  of  the  city, 
the  appellant  has  no  right  of  way,  never  had,  and 
is  maintaining  and  ©Operating  its  road  over  same  without 
any  authority  or  license;  that  petitioner  is  an  arm  of 
the  government  of  the  city  of  Louisville,  with  power  to 
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open,  improve,  manage  and  control  the  public  parks  of 
the  city,  and  to  construct  parkways  and  driveways,  con- 
necting the  parks  of  the  city ;  and  that  its  purpose  is  to 
create  a  parkway,  out  of  46th  street,  as  a  part  of  the 
general  park  system  of  the  city,  and  that  the  use  of  it 
for  the  maintenance  and  operation  of  a  street  railroad, 
militates  against  its  purpose  and  design,  in  that  it  will 
render  the  way,  unsafe,  inconvenient  to  the  public,  and 
unsightly  for  the  purpose  of  a  parkway,  or  connection 
between  other  public  parks  of  the  city,  and  prays  for  a 
mandatory  injunction  against  appellant  requiring  it  to 
remove  its  tracks,  from  the  portions  of  the  street  over 
which  it  has  no  easement,  as  set  out  in  the  petition,  and 
to  cease  the  operation  of  its  cars,  thereon.  The  further 
prayer  was  to  be  made  a  party  to  the  action,  that  the 
petition  be  taken  for  its  answer  and  a  cross-petition 
against  appellant.  Upon  the  objection  of  appellee,  the 
motion,  to  set  aside  the  submission,  and  to  file  the  peti- 
tion or  to  become  a  party  to  the  action,  was  denied,  and 
the  board  of  park  commissioners  has  not  api>ealed. 

A  judgment  was  then  rendered  permanently  enjoin- 
ing the  appellant  from  removing  its  tracks  or  ceasing 
to  operate  the  line  of  road  over  the  right  of  way  granted 
it  by  the  appellee,  by  the  deed  of  February  1, 1907,  and 
the  railway  company  appeals. 

The  appellant  complains  of  the  refusal  of  the  court 
to  permit  the  board  of  park  commissioners  to  become  a 
party  to  the  action,  and  we  will  first  consider  the  merits 
of  this  complaint.  It  may  be  said,  that  the  board  of  park 
commissioners,  having  failed  to  appeal,  that  no  com- 
plaint which  might  be  urged  by  it,  can  be  considered,  and 
this  is,  no  doubt,  correct,  but,  the  railway  company  has 
appealed,  and  can  it  be  heard  to  complain  because  of 
the  refusal  to  permit  the  park  commissioners  to  become 
a  party,  and  thereby  to  enable  the  court  to  make  a  com- 
plete and  final  determination  of  the  question  involved 
in  the  action!  The  appellee  sues,  relying  not  alone  upon 
his  alleged  contractual  right,  but,  he,  also  sues  as  a 
citizen  of  the  community,  demanding  relief  for  the  bene- 
fit of  all  citizens  of  the  community,  and  his  action  is  in 
the  nature  of  an  action,  not  only  for  himself,  but,  for  the 
benefit  of  all  similarly  situated.  The  interests,  of  the 
board  of  park  commissioners  as  averred  in  their  peti- 
tion, is  adverse  to  those  of  the  appellee,  in  his  private 
capacity,  relying  upon  his  alleged  contract  right,  as  well 
as  his  interests  representing  those  of  the  community,  at 
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large.  If  the  claims  of  the  park  commissioners  are  valid 
and  enforcible,  the  demands  of  appellee  are  not  enforci- 
ble.  Section,  23  Civil  Code,  provides:  *'Any  person 
may  be  made  a  defendant  who  claims  an  interest  in  the 
controversy  adverse  to  the  plaintiff,  or  who  is  a  neces- 
sary party  to  a  complete  determination  of  the  question 
involved  in  the  action."  Thus,  there  seem  to  be  two 
classes  of  defendants,  (1)  those  who  are  proper  parties, 
and  (2)  those  who  are  necessary  parties  to  a  complete 
determination  of  the  question,  in  controversy.  As  a 
rule,  plaintiff  need  not  make  any  one  a  party  against 
whom,  at  a  hearing,  he  can  not  have  a  judgment.  Todd 
V.  Sterrett,  6  J.  J.  M.  432.  Though,  such  a  person  may 
sometimes  be  a  proper  partj'-,  he  is  not  a  necessary  one. 
Section  28,  Civil  Code,  declares  the  distinction  between 
the  two  classes,  when  it  provides,  **The  court  may  de- 
termine any  controversy  between  parties  before  it,  if  it 
can  do  so  without  prejudice  to  others ;  if  it  can  not  do  so, 
it  must  require  such  other  persons  to  be  made  parties, 
or  must  dismiss  the  action  without  prejudice."  In  ap- 
plying these  provisions  of  the  Code  to  controversies, 
growing  out  of  real  estate,  it  is  generally  held,  though 
wdth  some  exceptions,  that  all  must  be  made  parties,  who 
are  materially  interested  in  the  subject  matter.  New- 
man, sectiqn  182f.  In  City  of  Louisville  v.  Henderson, 
5  Bush  518,  construing  these  provisions  of  the  Code,  the 
court  said:  **It  is  to  the  interest  of  the  country  as  well 
as  to  the  parties  concerned,  that  a  determination  of  con- 
troversies should  be  had  as  speedily  as  is  consistent, 
with  the  rights  of  those  concerned  and  without  needlessly 
and  vexatiously  multiplying  suits.  In  order  to  effectuate 
that  purpose,  it  is  the  duty  of  the  court,  before  whom  a 
controversy  is  depending,  to  order  all  persons  interested 
to  be  brought  before  it.  .  .  ."  A  -similar  declaration 
was  made  in  Shawhan  v.  Zinn,  79  Ky.  300.  The  persons 
in  interest  to  whom  the  court  here  made  reference,  must 
have  been  to  such  persons,  as  were  necessary  to  a  com- 
plete determination  of  the  questions,  in  controversy,  and 
without  whose  participation  in  the  litigation,  the  court 
could  not  dispose  of  the  controversy  between  the  parties 
before  it,  without  injury  to  the  rights  of  others.  The 
question,  in  controversy  in  the  instant  case,  is,  whether 
the  appellant  should  be  required  to  continue  the  main- 
tenance and  operation  of  its  road  over  46th  street.  The 
board  of  park  commissioners,  by  its  petition,  claims,  that 
certain  of  the  lands,  over  which  the  road  is  operated,  is 
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its  property,  ai^d  in  which  the  appellant  never  had  an 
easement,  and  certain  other  portions  of  the  lands,  are 
under  its  ccTntrol,  and  appellant  never  acquired  an  ease- 
ment in  these  lands,  and  they  demand,  that  it  remove  its 
tracks,  and  cease  to  operate  its  cars  over  these  lands, 
without  license  and  without  authority.  These  averments 
bring  the  validity  of  the  easement  granted  by  appellee 
and  without  which  the  appellant  appears  to  have  no 
right  nor  authority  to  operate  the  road  over  the  lands, 
in  question.  To  require  by  a  judgment  of  the  court,  that 
appellant  continue  to  maintain  and  operate  its  road,  in 
this  action,  would  be  only  a  partial  determination  of  the 
question  in  controversy,  if  the  claim  of  the  park  com- 
missioners is  a  valid  one.  It  would  place  the  appellant 
in  the  predicament  of  being  required  to  do  a  thing,  by 
judgment  of  the  court,  and  refuse  it  the  right  to  with- 
draw before  a  superior  claim,  until  another  judgment  of 
the  court  should  be  rendered,  requiring  it  to  cease  its 
operation,  with  the  attendant  costs  of  litigation  and 
probably  of  damages.  It  clearly  appears,  that  to  pre- 
serve the  rights  of  all  from  injury,  the  questions,  in  con- 
troversy, should  all  be  determined,  in  the  one  cause,  and 
the  board  of  park  commissioners  is  a  necessary  party 
to  a  complete  determination  of  the  controversy.  The 
intervening  petition  of  the  board  of  park  commissioners 
may  be  taken  as  its  answer,  and  cross-petition,  against 
appellant.  Taylor  &  Crate  v.  Foster,  et  al.,  148  Ky.  211. 
The  appellant  may  appeal  from  the  judgment  and 
be  heard  to  complain  of  the  refusal  of  the  court  to  per- 
mit one,  who  is  necessary  to  a  complete  determination 
of  the  controversy  to  be  made  or  to  become  a  party.  A 
similar  question  to  this,  was  determined  in  Fore- 
paugh  V.  Appold,  17  B.  M.  626.  In  that  case,  an  assignee 
of  a  note,  with  notice,  that  before  the  assignment  was 
made,  the  assignor  had  made  a  general  assignment  for 
the  benefit  of  creditors,  sued  the  obligor  in  the  note,  and 
who  without  d**nying  liability  upon  it,  brought  to  the 
attention  of  the  court,  the  fact  of  the  general  assign- 
ment, but,  judgment  was  rendered  against  him,  and, 
thereafter,  the  assignee  for  creditors  sought  to  file  an 
intervening  petition  and  to  be  made  a  party,  which  the 
court  denied,  but,  upon  appeal  by  the  obligor  in  the  note, 
although  the  assignee  for  creditors  did  not  appeal,  this 
court  reversed  the  judgment,  and  held,  that  the  assignee 
for  creditors  should  have  been  permitted  to  become  a 
party,  and  the  denial  of  such  right,    was    a    reversible 
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error,  upon  the  ground,  that  the  rejection  of  the  petition 
of  the  assignee  for  creditors  laid  the  obligor  subject  to 
future  liabilities,  although  having  satisfied  the  judg- 
ment of  the  assignee  of  the  note  against  him.  Haying 
arrived  at  the  above  conclusion,  the  other  questions 
raised  upon  the  appeal  are  not  decided.  The  judgment 
is  therefore  reversed,  and  the  cause  remanded  with  di- 
rections to  set  aside  the  judgment,  and  to  permit  the 
petition  of  the  board  of  park  commissioners,  to  be  filed 
and  for  other  proper  proceedings. 


Rawlings  v.  Worianen's  Compensation  Board. 

(Decided  March  2,  1920.) 

Appeal  from  Franklin  Circuit  Court. 

1.  Attorney  and  Client — Fees — Workmen's  Compensation  Board — 
Right  to  Regulate. — ^Under  section  4'942  of  the  compensation  act 
that  may  be  found  in  volume  3,  of  the  Kentucky  Statutes,  the 
compensation  board  has  the  power  to  reduce  the  fee  agreed  to 
be  paid  by  an  employe  to  his  attorney  for  representing  him  before 
the  board,  although  the  agreed  fee  may  be  within  the  statutory 
limit  and  it  does  not  appear  the  employment  was  solicited.  ^ 

2.  Attorney  and  Client — Reduction  of  Fee^-Appeal  and  Elrror. — ^An 
attorney  whose  fee  has  been  reduced  by  the  board  may  prosecute 
an  appeal  to  the  Circuit  Court. 

a.  G.  RAWLINGS  for  appellant. 

CUARLE)S  I.  DAWSON,  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
AflSrming. 

G.  G.  Rawlings,  an  attorney  at  law,  was  employed,  as 
appears  from  his  petition  in  this  case,  by  A.  J.  Maxwell 
and  four  other  persons  to  represent  them  before  the 
Workmen's  Compensation  Board  in  the  adjustment  of  ' 
claims  they  had  asserted  against  their  respective  em- 
ployers under  the  Workmen's  Compensation  Act. 

It  further  appears  from  his  petition,  that  he  had  a 
written  contract  with  each  of  the  five  employes,  under 
which  he  was  to  receive  a  sum  equal  to  15%  of  the  com- 
pensation that  might  be  allowed  them  by  the  board ;  that 
he  did  represent  these  employes  before  the  board  and 
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each  of  them  was  allowed  by  the  board  a  specified  sum, 
but  the  board  refu-sed  to  approve  or  allow  the  contracts 
he  had  with  the  employes,  and  reduced  in  a  substantial 
amount  the  compensation  that  each  of  them  had  agreed 
to  pay  him. 

After  the  board  refused  to  allow  him  his  contract 
compensation,  he  brought  this  suit  agai4st  the  board  in 
the  Franklin  circuit  court,  and  after  setting  up  the  facts 
we  have  stated,  asked  that  a  writ  of  mandamus  be  issued 
against  the  board,  conunanding  it  to  approve  the  con- 
tracts he  had,  and  to  allow  him  the  compensation  therein 
provided  for. 

The  court  sustained  a  general  demurrer  to  his  peti- 
tion and  declining  to  plead  further  the  petition  was  dis- 
missed and  this  appeal  prosecuted.  ^ 

If  a  suit  for  mandamus  was  the  proper  remedy  it 
should  have  been  brought  against  the  members  of  the 
board  and  not  against  the  ** Workmen's  Compensation 
Board.''  Montgomery  County  v.  Menifee  County,  93 
Ky.  33;  King  v.  Kentucky  Board  of  Pharmacy,  et  al., 
157  Ky.  52.  But  passing  this  as  not  so  material,  in  the 
view  We  have  of  this  case,  the  principal  question  is,  has 
the  board  the  right  to  review  and  reduce  if  it  sees  proper 
to  do  so,  the  contract  compensation  that  an  employe 
has  agreed  to  pay  the  attorney  who  represents  him  be- 
fore the  board? 

In  the  Workmen's  Compensation  Act  that  may  be 
found  in  vol.  3,  Kentucky  Statutes,  it  is  provided  in  sec- 
tion 4942,  that:     ' 

**A11  fees  of  attorneys  and  physicians  and  charges 
of  hospitals  under  this  act  shall  be  subject  to  the  ap- 
proval of  the  board.  No  attorney's  fees  shall  be  allowed 
or  approved  against  any  party  or  parties  not  represent- 
ed by  such  attorney  nor  exceeding  an  amount  equal  to 
15%  of  the  first  $1,000.00  or  fraction  thereof  recovered, 
or  10%  of  the  excess  of  such  recovery,  if  any,  over 
$1,000.00.  The  board  may  deny  or  reduce  the  attorney's 
fee  upon  proof  of  -solicitation  of  employment." 

For  Rawlings,  the  argument  is  made  that  the  board 
has  no  power  to  deny  or  reduce  the  contract  compensa- 
tion agreed  to  be  paid  an  attorney,  when  it  is  within  the 
statutory  limit,  unless  there  is  evidence  that  he  solicited 
the  employment,  and  it  does  not  appear  in  the  petition 
that  Rawlings  did  this.  It  is  further  urged  that  the 
board  has  no  discretion  to  exercise  and  no  duty  to  per- 
form ex8ept  to  allow  and  approve   the   attorney's   fee 
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when  it  does  npt  exceed  the  amount  prescribed  by  the 
statute,  and  therefore  mandamus  was  the  proper  remedy 
to  compel  the  board  to  perform  a  mere  ministerial  act. 

Section  4942,  as  will  be  seen,  is  devoted  to  the  sub- 
ject of  attorneys'  fees,  although  there  is  a  brief  mention 
of  charges  for  medical  attention.  So  much  however  of 
this  section  as  provides,  that,  *^fees  for  physicians, 
charges  for  hospitals, -shall  be  subject  to  the  approval  of 
the  board,"  may  be  set  to  one  side  in  construing  the  sec- 
tion with  reference  to  attorneys'  fees,  because  the  sub- 
ject of  medical  attention  and  hospital  services  is  care- 
fully dealt  with  in  other  sections.  So  reading  it  we  find 
that  section  4942,  provides,  that,  ^'AU  fees  of  attorneys 
.  .  .  under  this  act  shall  be  subject  to  the  approval 
of  the  board,"  and  further  that  no  fee  shall  be  allowed 
exceeding  the  sum^s  specified  in  the  section,  and  also 
that  the  board  may  deny  or  reduce  the  fees  if  it  appears 
that  the  employment  was  solicited.  Our  construction  of 
this  section  is  that  the  board  in  the  exercise  of  a  sound 
discretion  and  after  a  careful  consideration  and  under- 
standing of  the  facts  and  circumstances  may  reduce  the 
contract  compensation  agreed  to  be  paid  an  attorney,  al- 
though it  does  not  exceed  the  statutory  amount  or  there 
be  any  evidence  that  the  employment  was  solicited,  and 
of  course,  if  no  contract  was  entered  into  between  the 
attorney  and  the  client,  would  likewise,  have  the  powei 
to  fix  the  fee  at  a  reasonable  sum. 

If  the  board  should  be  denied  this  discretionary  au- 
thority it  would  necessarily  follow  that  no  effect  would 
be  given  to  that  part  of  the  section,  providing  that  at- 
torneys' fees  should  be  subject  to  the  approval  of  the 
board.  We  think  the  legislature  intended  in  thi^  sec- 
tion: (1)  To  limit  the  fees  that  attorneys  might  have. 
(2)  To  give  to  the  board  the  power  to  reduce  the  fee  be- 
low the  statutory  limit,  even  when  it  was  agreed  to  by 
contract;  and  (3)  To  deny  altogether  the  fee  if  it 
should  appear  the  employment  was  solicited.  The  whole 
purpose  and  intention  of  the  act  was  to  lodge  large 
power  and  discretion  in  the  board,  except  in  cases  where 
the  powers  were  specifically  described  by  the  statute. 

We  are  also  of  the  opinion  that  the  remedy  of  an  at- 
torney w^ho  feels  himself  aggrieved  by  the  action  of  the 
board  in  allowing  a  smaller  fee  than  he  considers  him- 
self entitled  to  have,  is  by  appeal  from  the  action  of  the 
board  to  the  circuit  court. 
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We  say  this  because,  in  sections  4935-4939,  provision 
is  made  for  an  appeal  from  the  finding  of  the  board  to 
the  circuit  court  as  well  as  to  the  Court  of  Appeals,  and 
under  section  4939,  this  appeal  may  be  prosecuted  by 
*'any  party  in  interest,"  who  feels  himself  aggrieved  by 
the  action  of  the  board.  Clearly  an  attorney  who  rep- 
resents  an  employe  before  the  board  is  a  *' party  in  in- 
terest," as  the  amount  of  ^he  fee  is  fixed  by  the  board 
and  paid  by  the  employe  by  taking  it  out  of  his  compen- 
sation, and  we  have  no  doubt  that  he  has  the  same  right 
of  appeal  from  an  adverse  ruling  of  the  board  as  would 
the  employer  or  employe.  Where  a  party  has  an  ade- 
quate remedy  by  appeal  it  is  well  settled  that  mandamus 
will  not  lie.  Shine,  Judge  v.  Kentucky  Central  Railroad 
Co.,  85  Ky.  177;  Commonwealth  v.  Hughes,  174  Ky.  405. 

It  follows  from  what  we  have  said  that  the  petition 
did  not  state  a  good  cause  of  action  and  the  judgment 
of  the  lower  court  sustaining  the  general  demurrer  is 
affirmed. 


Parky  et  al.  v.  City  of  Covington. 

(Decided  March  2,  1920.) 

Appeal  from  Kenton  Circuit  Court 
(Criminal,  Common  Law  and  Equity  Division). 

Municipal  Corporations — Annexation  of  New  Territory — ^Finding 
of  Chancellor — Evidence — Sufficiency. — In  an  annexation  proceed- 
ing under  a  statute  providing  "if  the  court  shall  be  satisfied  that 
75  per  cent,  or  more,  of  the  resident  freeholders  of  the  territory 
sought  to  be  annexed  or  stricken  off  have  remonstrated,  then  sucii 
annexation  or  reduction  shall  not  take  place,  unless  the  court 
shall  find  from  the  evidence  that  a  failure  to  annex  or  strike  off 
will  materially  retard  the  prosperity  of  such  city,  and  of  the  , 
owners  and  inhabitants  of  the  territory  sought  to  be  annexed  or 
stricken  ofF,''  evidence  examined  and  held  to  sustain  the  finding 
of  the  chancellor  that  the  failure  to  annex  the  property  would 
materially  retard  the  prosperity  of  the  city  and  of  the  owners  and 
inhabitants  of  the  territory  sought  to  be  annexed. 

STEPHENS  L.  BLAKBLY  for  appeUants. 

A.  E.  STRICKLETT  for  appellee. 

*  Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 
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This  appeal  questions  the  propriety  of  a  judgment  of 
the  Kenton  circuit  ^court  approving  the  annexation  of 
certain  territory  to  the  city  of  Covington. 

Since  the  appellants  constitute  more  than  seventy- 
five  per  cent  of  the  freeholders  residing  in  the  territory 
proposed  to  be  annexed,  the  case  is  controlled  by  the 
following  portion  of  section  3051,  Kentucky  Statutes. 

^*If  the  court  shall  be  satisfied  that  75  per  cent,  or 
more,  of  the  resident  freeholders  of  the  territory  sought 
to  be  annexed  or  stricken  off  have  remonstrated,  then 
such  annexation  or  reduction  shall  not  take  place,  un- 
less the  court  shall  find,  from  the  evidence,  that  a  fail- 
ure to  annex  or  strike  off  will  materially  retard  the  pros- 
perity of  such  city,  and  of  the  owners  and  inhabitants  of 
the  territory  sought  to  be  annexed  or  stricken  off.  In 
case  the  court  shall  so  find,  the  annexation  or  reduction 
shall  take  place,  notwithstanding  the  remonstrance.'' 

The  territory  proposed  to  be  annexed  lies  on  the 
north  side  of  Twenty-seventh  street,  between  Rogers 
street  and  Latonia  avenue,  and  extends  along  Twenty- 
seventh  street  for  about  2,600  feet,  with  an  average 
depth  of  about  750  feet.  For  a  short  distance  from 
Twenty-seventh  street  the  land  is  level.  Back  of  that 
it  is  rolling,  and  in  the  rear  is  quite  steep.  There  are  only 
three  dwelling  houses  on  the  property  and  the  land  itself 
is  used  in  a  small  way  for  agricultural  purposes.  The 
land  is  bounded  on  the  south  and  east  entirely,  and 
partly  on  the  north,  by  property  belonging  to  the  city. 
On  the  -south  side  of  Twenty-seventh  street,  and  immedi- 
ately opposite  the  territory  in  question,  is  the  Milldale 
Land  Company's  subdivision,  which  is  divided  into 
building  lots  located  on  streets  which  intersect  with 
Twenty-seventh  street.  Upon  some  of  these  lots  build- 
ings have  been  erected,  and  upon  others  buildings  are 
in  process  of  erection.  At  the  points  where  the  streets 
of  the  subdivision  intersect  with  Twenty-seventh  street, 
there  are  lights  and  hydrants,  the  latter  being  connected 
with  the  main  of  the  Covington  City  Water  Works,- 
which  is  constructed  under  Twenty-seventh  street.  It 
was  shown  that  the  city  proposes  to  construct  a  sewer 
under  Twenty-seventh  street  and  to  pave  the  street  with 
granite  block,  but  that  it  is  impracticable  to  make  these 
improvements  until  the  territory  in  question  is  annexed 
to  the  city.    It  was  further  shown  that  the  improvement 
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of  Twenty-seventh  street,  by  the  construction  of  a  trunk 
sewer,  the  paying  of  the  street  with  granite  block,  the 
construction  of  sidewalks  and  the  bringing  of  gas  into 
that  part  of  the  city  would  enhance  the  value  of  the 
property  in  that  section,  including  the  property  in  ques- 
tion, from  fifty  to  one  hundred  per  cent.  On  the  other 
hand,  the  failure  to  annex  the  territory,  which  would 
prevent  these  improvements  from  being  made,  would  not 
only  retard  the  enhancement  in  price  of  the  property  in 
question,  but  would  retard  the  growth  and  prosperity  of 
the  city  on  the  opposite  side  of  the  street,  since  that  por- 
tion of  the  city  would  not  be  built  up  until  the  improve- 
ments were  made.  In  addition  to  this  it  was  shown  that 
the  inhabitants  of  the  territory  in  question  enjoy  the 
same  benefits  and  protection  from  the  city  government 
that  the  inhabitants  on  the  opposite  side  of  the  street  now 
enjoy. 

In  view  of  the  foregoing  evidence,  we  -see  no  reason 
to  disturb  the  finding  of  the  chancellor.  In  our  opinion, 
the  evidence  makes  it  clear  that  if  the  annexation  does 
not  take  place,  the  inhabitants  of  the  surrounding  ter- 
ritory will  be  denied  many  governmental  privileges  which 
they  would  otherwise  enjoy,' and  that  this  will  deter 
others  from  locating  in  that  vicinity,  thereby  postponing 
the  development  of  the  surrounding  territory  and  the 
territory  in  question,  preventing  its  enhancement  in 
price,  and  thus  necessarily  retarding  the  prosperity  not 
only  of  the  city,  but  of  the  owners  and  inhabitants  of  the 
territory  sought  to  be  annexed. 

Judgment  affirmed. 


Heltsley  v.  HaMHkins. 

(Decided  March  5,  1920.) 

Appeal  from  Logan  Circuit  Court. 

Appeal  and  Error — Finding  of  Chancellor. — ^Where  upon  questions 
of  fact  the  plaintiff  and  defendant  are  the  only  witnesses  testi- 
fying, and  their  testimony  is  so  conflicting  as  to  be  wholly  irre- 
concilable, the  finding  of  the  chancellor  will  not  be  disturbed. 
Appeal  and  Error — Finding  of  Chancellor. — ^Where  one  witness  af- 
firmed and  another  denied  an  alteration  of  a  check,  the  original 
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of  which  was  before  the  chancellor,  and  which  is  not  in  the 
record,  the  chancellor's  decision  will  not  be  overruled. 

S.  R.  CREWDSON  for  appellant. 

JAMES  R.  MALLORY  for  appellee. 

Opinion  of  the  Court  by  Judge  Clarke — ^Affirming. 

This  action  was  instituted  by  the  appellee  against 
her  brother-in-law,  the  appellant,  to  recover  judgment 
upon  four  notes  aggregating  $1,200.00,  less  credits  of 
$278.91,  and  to  enforce  a  lien  upon  certain  stocks  of  the 
defendant  pledged  as  collateral  security. 

By  answer,  set-off  and  counterclaim  the  defendant  ad- 
mitted the  execution  of  the  notes  sued  on  and  another 
note  of  $200.00  dated  August  18,  1912,  and  pleaded  full 
payment  and  satisfaction  of  all  five  notes.  In  addition 
he  asserted  a  claim  against  plaintiff  for  board  from 
August  1,  1912,  to  May  1,  1915,  and  for  money  loaned 
and  merchandise  furnished  tipon  which,  after  crediting 
the  notes  sued  on  and  other  items,  he  claimed  there  was 
a  balance  due  him  of  $149.00,  for  which  he  asked  judg- 
ment. 

Plaintiff,  by  amended  petition,  admitted  the  execu- 
tion of  the  $200.00  note  referred  to  in  defendant's  an- 
swer, but  denied  that  it  had  been  paid,  and  asked  judg- 
ment for  a  small  balance  alleged  to  be  due  thereon,  and 
in  addition  filed  an  itemized  statement  showing  a  bal- 
ance of  $88.65  due  her,  for  which  she  asked  judgment. 

Defendant,  by  answer  to  the  amended  petition,  denied 
some  of  the  items  of  account  asserted  against  him,  and 
pleaded  payment  of  all  other  items.  Plaintiff  filed  re- 
ply traversing  the  allegations  of  the  answer  and  amend- 
ed answer,  except  she  admitted  an  obligation  to  pay 
board  but  which  she  alleged  she  had  fully  satisfied. 

There  is  no  question  of  law  involved.  The  plaintiff 
and  the  defendant  were  the  only  witnesses  who  testified, 
and  their  testimony  is  conflicting  and  wholly  irrecon- 
cilable upon  every  issue  of  fact  involved.  The  burden 
was  upon  the  defendant  to  prove  payment  of  the 
notes  he  admitted  having  executed  and  delivered  to  the 
plaintiff  and  we  might  well,  upon  this  statement  alone, 
affirm  the  decision  of  the  chancellor  in  favor  of  the  plain- 
tiff insofar  as  the  notes  are  concerned. 

The  same  is  in  part  true  with  reference  to  the  ac- 
counts filed  by  each  party.    The  statement  of  accounts 
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filed  by  plaintiff  shows  a  balance  of  $88.65  due  her,  which 
is  sustained  by  her  proof,  while  the  statement  filed  by 
defendant  shows  a  balance  of  $149.00  due  him,  which  is 
sustained  by  his  proof  in  a  measure  only. 

Defendant's  whole  theory  of  defense  and  claim  of 
overpayment  to  the  extent  of  $149.00,  taking  notes  and 
accounts  into  consideration,  depend  primarily  upon  his 
claim  of  a  settlement  in  full  of  all  notes  and  accounts 
prior  to  August  1,  1912,  by  a  check  of  $81.20,  which  he 
that  day  gave  plaintiff.  She  admits  the  receipt  of  this 
check  and  that  it  paid  in  full  a  balance  due  upon  a  note 
of  $208.00,  which  was  not  sued  upon.  She  denies  that  it 
was  made  in  full  -settlement  or  did  settle  four  other  notes 
than  those  sued  on  that  she  then  held  against  the  defend- 
ant, and  upon  which  she  gave  the  defendant  credit  for 
the  $330.00  board  and  many  of  the  checks  he  included  in 
his  counterclaim. 

The  defendant  introduced  this  check  for  $81.20,  dated 
August  1,  1912,  in  his  evidence.  As  copied  into  the  rec- 
ord it  contains  the  statement  **for  bal.  notes  and  in- 
terest.'' Plaintiff  testifies  that  -since  the  check  was  given 
to  her  the  letter  *'s"  has  been  added  to  **note''  in  dif- 
ferent colored  ink,  and  that  the  alteration  is  clearly 
noticeable  upon  the  original  check.  The  defendant  denies 
the  alteration.  The  chancellor  saw  the  original  check, 
which  is  not  in  the  record,  and  we  certainly  could  not 
overrule  his  decision  of  this  crucial  fact  upon  which 
largely  depends  defendant's  plea  of  payment,  especially 
when  plaintiff  still  had  in  her  possession  the  notes  de- 
fendant claimed  to  have  fully  settled  by  the  check. 

With  this  claim  of  a  full  settlement  ef  all  matters 
prior  to  August,  1912,  decided  against  him,  defendant's 
claim  for  board  subsequent  to  that  date,  as  well"  as  many 
items  of  his  account  against  plaintiff,  is  extingui-shed, 
since  she  proved  she  gave  defendant  credit  for  her  board 
and  several  of  the  checks  included  in  his  account  against 
her  upon  the  four  notes  aggregating  $350.00  and  inter- 
est, which  defendant  admits  he  executed,  but  claims  to 
have  been  included  in  the  settlement  of  August  1,  1912. 

The  other  items  of  account  asserted  by  the  parties 
against  each  other  are  so  numerous,  comDlic^ted  and 
overlapping,  and  the  evidence  of  one  party  as  positive  as 
that  of  the  other  in  support  of  his  and  a  denial  of  the 
other's  account,  that  we  must  depend  upon  the  finding  of 
the  chancellor  for  an  accounting,  since  he  must  be  pre- 
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sumed  to  have  known  the  parties  and,  therefore,  the  bet- 
ter able  to  correctly  value  their  conflicting  testimony. 
Wherefore  the  judgment  is  affirmed. 


HancQey,  et  aL  v.  Graham,  et  aL 

(Decided  March  5,  1920.) 

Appeal  from  Hickman  Circuit  Court. 

1.  Drains — ^Alternative  Methods  of  Reclamation. — 'By  the  drainage 
act  of  1912  as  amended  and  the  drainage  act  of  1918  two  inde- 
pendent alternative  methods  for  the  reclamation  of  wet  lands 
are  afforded. 

2.  Drains — ^Viewers'  Report — Under  the  provisions  of  the  1918  drain- 
age act  (sec.  2380^b,  Kentucky  'Statutes)  a  proceeding  begun  under 
the  provisions  of  the  1912  act  may  be  transferred  to  and  com- 
pleted under  the  provisions  of  the  1918  act  upon  motion  of  the 
petitioners  or  the  board  of  drainage  commissioners.  Hence  the 
court  did  not  err  in  directing  the  viewers,  appointed  under  the 
1912  act,  to  make  report,  &c.,  in  accordance  with  the  1918  act 

3.  Drains — ^Viewers — Order  Appointing — Oath. — It  is  not  necessary 
that  the  order  appointing  viewers  recite  the  fact  that  they  took 
oath,  &c.,  as  required  by  law,  and  a  viewer  having  performed  the 
services  required  it  will  be  presumed  that  he  complied  with  all 
the  provisions  of  the  law  before  entering  upon  the  discharge  of 
such  duties,  in  the  absence  of  a  showing  to  the  contrary. 

4.  Drains — ^Notice — Sufficiency. — ^The  publication  and  mailing  of 
notices  to  landowners  of  the  proposed  establishment  of  the  drain- 
age district,  as  provided  by  the  1918  act,  held  sufficient  to  afford 
landowners  due  process  of  law  remedy  for  any  infringement  of 
their  property  rights  and  to  sustain  the  court's  Jurisdiction. 

6.  Drains — Jury — Constitutional  Guaranty  of  Trial  By. — The  1918  act 
divides  the  proceeding  to  establish  and  organize  a  drainage  dis- 
trict into  two  distinct  periods,  the  first  of  which  is  merely  an  in- 
quiry to  determine  the  necessity  for  the  formation  of  the  dis- 
trict and  which  is  completed  by  a  judgment  esta/blishing  the  dis- 
trict. Held  that  the  constitutional  guaranty  of  a  trial  by  jury 
does  not  attach  to  the  first  period  of  such  a  proceeding. 

6.  Jury— -Constitutional  Guaranty  of  Trial  by. — ^Where  a  pro- 
ceeding is  purely  statutory  and  was  unknown  to  the  common 
law  the  constitutional  guaranty  of  a  trial  by  jury  does  not  apply. 

7.  Drains — ^Trial  Upon  Appeal. — ^The  act  of  1918  provides  that  trials 
upon  appeal  to  the  circuit  court  from  the  county  court,  which 
may  be  taken  at  different  stages  of  the  proceeding,  shall  be  de 
novo,  and  shall  be  tried  and  judgment  rendered  as  though  "original- 
ly commenced  in  the  circuit  court,"  which  also  had  concurrent  orig- 
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inal  Jurisdiction  of  the  proceeding.  Hence  the  circuit  court  did 
not  err  in  retaining  jurisdiction  once  acquired  instead  of  renmnd- 
ing  the  case  to  the  county  court  for  further  proceedings  necessary 
to  a  final  determination  of  the  case. 

B.  T.  BUliLOCK  and  R.  B.  FLiATT  for  appellants. 

•    J.  H.  SHE3LT0N  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Clabkb — ^Affirming. 

This  proceeding  to  establish  a  drainage  district  on 
Bayou  de  Chien  creek  in  Hickman  county,  Kentucky,  was 
filed  in  the  Hickman  county  court  by  appellees,  H.  H. 
Graham  and  sixty-four  others,  landowners  within  the 
proposed  district,  as  is  authorized  by  section  2380  of  the 
Kentucky  Statutes  enacted  at  the  1912  session  of  the  leg- 
islature ;  and  viewers  were  appointed  under  that  act  be- 
fore an  amendment  therepf  and  a  new  act  relating  to 
the  same  subject  enacted  at  the  1918  session  of  the  leg- 
islature, became  effective.  After  these  enactments  be- 
came operative,  but  before  the  viewers  had  filed  their  re- 
port, the  petitioners,  on  the  15th  day  of  July,  1918,  enter- 
ed a  motion  that  an  order  be  entered  directing  the  view- 
ers to  make  their  report  under  the  provisions  of  the  1918 
drainage  act  instead  of  under  the  provisions  of  the  1912 
act.  This  motion  was  sustained  and  an  order  entered 
directing  the  viewers  to  make  a  survey  and  view  the 
lands  embraced  in  the  proposed  drainage  district  and  to 
make  their  report  ''under  and  pursuant  to  the  provisions 
of  the  act  of  the  legislature  of  the  Commonwealth  of 
Kentucky  at  its  session  in  1918  relating  to  the  drainage 
of  lands,  &c.,  as  approved  March  26,  1918,  being  chapter 
64  of  the  acts  of  said  session,"  and  section  2380b,  volume 
3,  Kentucky  Statutes;  and  ordering  that  all  further  pro- 
ceedings in  the  action  should  be  under  the  provisions  of 
the  1918  act. 

Thereafter  the  viewers  as  ordered  made  their  re- 
port under  the  provisions  of  the  1918  act.  It  is  agreed 
that  the  clerk  of  the  county  court  gave  the  notices  by  pub- 
lication and  by  mail  as  provided  by  subsection  6  of  the 
1918  aci.  Appellants,  S.  T.  Handley  and  seventeen 
others  who  owned  land  in  the  proposed  district,  appeared 
and  filed  a  special  demurrer  questioning  the  jurisdiction 
of  the  court,  which  was  overruled.  They  then  filed  ex- 
ceptions to  the  viewers'  report,  to  which  the  appellees 
filed  general  and  special  demurrers,  which  the  court  sus- 
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tained  except  insofar  as  they  traversed  the  first  and  sec- 
ond paragraphs  of  the  viewers'  report.  The  exceptors 
declined  to  plead  further  and  refused  to  introduce  any 
evidence,  whereupon  the  court  rendered  a  judgment  con- 
firming the  viewers'  report  and  establishing  the  pro- 
posed drainage  district.  From  this  judgment  the  ex- 
ceptors appealed  to  the  circuit  court,  where,  upon  a  de 
novo  trial  of  the  same  questions,  a  like  judgment  was 
entered,  from  which  they  have  prosecuted  this  appeal. 

The  judgment  is  attacked  upon  the  following 
grounds : 

1.  The  court  erred  in  ordering  the  viewers  to  report 
and  further  proceedings  to  be  had  under  and  in  accord- 
ance with  the  provisions  of  the  1918  drainage  act  instead 
of  the  1912  act,  under  which  the  action  was  be^n  and 
the  viewers  appointed. 

2.  The  viewers  were  not  legally  appointed. 

3.  Notice  by  publication,  &e.,  as  required  by  the  1918 
act,  was  insufficient  to  give  the  court  jurisdiction  of  ap- 
pellants or  their  lands. 

4.  The  1918  drainage  law  is  unconstitutional  be- 
cause it  authorizes  the  taking  of  private  property  for 
public  purposes  upon  notice  by  publication  and  without 
personal  service  and  therefore  without  due  process  of 
law. 

5.  The  act  is  unconstitutional  because  it  authorizes 
the  creation  of  a  drainage  district  with  power  to  tax, 
take  property,  &c.,  without  affording  property  owners  to 
be  included,  a  trial  by  jury  as  to  whether  or  not  the  dis- 
trict shall  be  created. 

6.  The  circuit  court  erred  in  embracing  in  the  judg- 
ment establishing  the  district  an  order  retaining  jurisdic- 
tion instead  of  remanding  the  cause  to  the  county  court 
for  such  further  proceedings  a*s  were  necessary  to  organ- 
ize the  established  district. 

1.  We  but  recently  decided  in  the  case  of  Board  of 
Drainage  Commissioners  of  McCracken  County  v,  Lang, 
Judge,  187  Ky.  123,  that  the  drainage  act  of  1912,  as 
amended,  and  the  new  drainage  act  adopted  at  the  1918 
session  of  the  legislature,  are  separate,  independent, 
alternative  laws  for  the  reclamation  by  drainage  of  wet 
lands,  affording  optional  methods  for  accomplishing  the 
same  purpose;  that  a  proceeding  begun  un(l(^r  the  1912 
act  may  be  transferred  to  and  completed  under  the  1918 
act  by  the  petitioners  of  the  board  of  drainage  commis- 


Digitized  by  V:rOOQlC 


Handley  v.  Graham.  319 

sioners,  at  any  time  while  it  is  pending  in  court;  and  that 
when  a  motion  to  this  effect  is  jnade  by  the  petitioners, 
after  the  viewers  have  been  appointed  and  before  they 
have  reported,  the  court  must  grant  the  request  and  the 
proceedings  shall  thereafter  be  under  the  provisions  of 
the  1918  act,  rather  than  the  1912  act.  Section  54  of  the 
1918  act  so  provides  in  terms  that  are  mandatory  upon 
the  court  in  which  the  proceeding  is  pending. 

The  court,  therefore,  did  not  err,  upon  motion  by  the 
petitioners,  in  directing  the  viewers  to  make  their  re- 
port and  other  proceedings  to  be  had  in  accordance  with 
the  provisions  of  the  ]  9T8  act. 

2.  The  second  complaint,  that  the  viewers  were  not 
legally  appointed,  is  based  solely  upon  the  wording  of 
the  order  entered  by  the  court  with  reference  to  one  ef 
the  viewers,  which,  insofar  as  pertinent,  is  as  follows: 

/*It  is  further  ordered  that  Sam  Beckham  and  John 
M.  Wilson  ...  be  and  they  are  hereby  appointed 
viewers  herein,  whereupon  they  came,  accepted  same 
and  took  the  oaths  required  by  law.  Said  viewers  shall 
meet  at  Creek  Bridge  at  the  Graves  county  line  on  the 
8th  day  of  April,  1918,  .  .  .  and  proceed  with  J.  A. 
Porter,  a  surveyor  and  civil  engineer  ...  to  make 
accuiate  survey  of  the  line  of  said  ditch  and  proposed 
drainage  district,  &c.,  from  its  source  to  its  outlet,  and 
they  will  proceed  to  perform  such  duties  as  are  required 
of  them  under  Kentucky  Statutes,  section  2380  and  its 
subsections,  and  as  required  by  law,  and  they  will  make 
due  report,  &c.'' 

It  is  urged  that  this  order  appointed  only  Beckham 
and  Wilson  and  did  not  appoint  J.  A.  Porter  as  viewer, 
and  there  was  therefore  no  appointment  of  a  board  of 
viewers  as  required  by  law.  The  section  under  which 
they  were  appointed  (2360-2)  provides: 

*'When  said  petition  and  bond  shall  have  been  filed 
with  the  county  clerk  the  county  judge,  whether  at  a  reg- 
ular term  time  or  not,  shall  thereupon  appoint  a  com- 
petent surveyor  £ind  drainage  engineer  and  two  resident 
freeholders  of  the  county,  the  freeholders  beinsr  persons 
not  named  in  the  petition  as  interested  and  not  related 
to  any  of  the  parties  so  named,  who  shall  constitute  the 
board  of  viewers  to  examine  the  land  named  in  the  peti- 
tion and  to  make  a  preliminary  report.'^ 

It  is  conceded  that  Beckham,  Wilson  and  Porter  pos- 
sessed the  qualifications  required  by  the  statute  and  it 
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will  be  noticed  that  the  statute  requires  the  county  judge 
to  appoint  two  freeholders  and  a  surveyor  **who  shall 
constitute  the  board  of  viewers.''  It  is  therefore  apparent 
that  the  county  judge,  by  the  order,  did  appoint  three 
qualified  persons  whom  the  statute  declares  shall  con- 
stitute the  board  of  viewers,  and  that  the  order  was  a 
literal  compliance  with  the  requirements  of  the  statute* 

Complaint  is  also  made  that  the  order  does  not  recite 
that  Porter  accepted  the  appointment  and  took  the  oath 
required  by  law.  It  was  not  necessary  that  the  order  re- 
cite this  fact,  or  that  it  should  appear  of  record  under  the 
1912  act.  Porter,  after  his  appointment,  performed  the 
services  required  of  him  as  a  viewer,  which  suflSciently 
attests  his  acceptance  of  the  appointment;  and,  in  the 
absence  of  a  showing  to  the  contrary,  it  will  be  presumed 
that  he  took  the  oath  required  by  law  before  entering 
upon  the  discharge  of  his  duties  as  a  viewer. 

3.  The  sole  basis  for  the  third  and  fourth  conten- 
tions that  the  court  was  without  jurisdiction  and  that  the 
drainage  law  of  1918  authorizes  the  taking'  of  private 
property  without  due  process  of  law  (aside  from  the 
question  of  a  trial  by  jury,  which  Will  be  considered  sep- 
arately), is  the  alleged  insuflSciency  of  the  notice  pro- 
vided for  in  the  act,  section  2380b-6,  volume  3,  Kentucky 
Statutes,  and  admittedly  given  in  strict  compliance  there- 
with. 

It  is  quite  apparent,  therefore,  that  but  one  question 
is  presented  by  the  two  complaints,  since  if  the  notice 
is  sufficient  to  support  a  due  process  of  law  adjudication, 
it  necessarily  must  be  suflSicient  to  -sustain  the  court's 
jurisdiction  because  the  very  first  essential  of  due  pro-  * 
cess  is  jurisdiction.  In  similar  drainage  proceedings, 
upon  notice  by  publication  alone  and  without  the  addi- 
tional notification  by  mail  required  by  this  act,  this  court 
has  twice  held  that  affected  landowners  were  afforded 
a  due  process  of  law  remedy  for  any  infringement  of 
their  individual  property  rights  so  far  as  notice  was  con- 
cerned and  without  reference  to  a  trial  by  jury;  first,  in 
Hoertz  v.  Jefferson  Southern  Pond  &  Drainage  Co.,  119 
Ky.  824,  84  S.  W.  1141,  and  more  recently  in  Board  of 
Levee  Commissioners  v.  Johnson,  et  al.,  178  Ky.  287.  ^  A 
reconsideration  of  the  question  confirms  the  conclusion 
reached  in  those  cases  and  we  need  not  again  set  forth 
the  reasons  and  authorities  upon  which  that  conclusion 
is  rested. 
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Since,  therefore,  the  notice  by  publication  is  sufficient 
for  a  due  process  of  law  taking  of  property  for  taxes,  as- 
sessments, &e.,  as  may  be  later  done  in  this  proceeding, 
it  necessarily  follows  it  is  sufficient  for  all  preliminary 
steps  necessary  to  the  ultimate  accomplishment  of  that 
end,  ijticluding  the  formation  of  the  district  in  which  the 
power  to  tax,  &c.,  is  lodged.  The  judgment  appealed 
from  decided  only  that  the  district  should  be  created,  as 
will  presently  appear,  and  clearly  the  notice  was  suffi- 
cient for  a  due  process  of  law  determination  of  that 
question.  We  do  not,  of  course,  decide  that  the  legisla- 
ture had  to  provide  a  due  process  of  law  method  for  the 
establishment  of  such  a  district,  for  that  question  is  not 
here,  but  only  that  the  method  provided  is  such  so  far 
as  notice  is  concerned.  ^  . 

4.  Before  we  can  decide  whether  or  not  a  trial  by 
jury  was  imperative  under  constitutional  guaranty  to 
warrant  the  judgment  appealed  from  it  will  be  neces- 
sary to  ascertain  what  questions  were  involved  and  de- 
termined by  that  judgment  since  the  light  to  a  jury  trial 
does  not  extend  to  all  cases,  but  is  limited  now  as  it  was 
at  common  law. 

The  act  of  1918  clearly  divides  the  one  proceeding  to 
establish  and  organize  a  drainage  district  into  at  least 
two  separate  and  distinct  periods.  The  first  period  re- 
lates to  and  deals  with  the  establishment  merelv  of  the 
proposed  district,  the  other  to  its  organization  and  the 
assessment  of  benefits,  damages,  taxes,  &c.  The  first 
period  is  completed  by  a  judgment  establishing  the  dis- 
trict, which  is  final  and  appealable  (section  2380b-10, 
volume  3,  Kentucky  Statutes),  and  the  second  is  com- 
pleted when  a  judgment  is  entered  organizing  the  dis- 
trict as  such,  which  judgment  is  also  final  and  appeal- 
able. (Section  2380b-18,  volume  3,  Kentucky  Statutes.) 
The  first  judgment  is  entered  upon  the  viewers'  report 
as  to  whether  a  drainage  district  shall  be  established, 
and  after  persons  whose  lands  are  included  or  affected 
have  had  an  opportunity  to  be  heard  upon  exceptions 
and  objections.  The  second  judgment  is  entered  upon 
the  report  of  the  appraisers  as  to  damages,  benefits, 
classifications  of  land,  &c.,  after  persons  included  in  or 
affected  by  the  proposed  improvement  have  had  an  op- 
portunity to  be  heard  upon  exceptions  and  objections. 
One  notice,  which  the  clerk  i«  required  to  give  by  mail 
and  publication  (section  2380b-6,  vol.  3,  Kentucky  Stat- 
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utesX  iiot  only  brings  the  persons  so  notified  into  the 
case  and  under  the  jurisdiction  of  the  court  upon  the 
question  of  organization  of  the  district,  but  also  upon  the 
question  of  assessments,  &c.,  and  for  all  purposes  until 
the  action  is  finally  terminated. 

The  judgment  appealed  from  herein  only  declares  the 
necessity  for  and  establishes  the  district  and  does  not 
determine  the  damages  or  benefits  to  landowners  in- 
cluded in  or  affected  by  the  proposed  improvement,  nor 
does  it  attempt  to  determine  or  levy  taxes  upon  the  land, 
which  questions  cannot  possibly  arise  until  in  the  sec- 
ond period  of  the  proceeding,  which  has  not  been  reached 
as  yet  in  this  case. 

Hence  we  have  before  us  upon  this  appeal  such  ques- 
tions only  as  could  arise  and  were  determined  in  the  first 
period  of  the  proceeding,  which  by  the  clear  terms  of  the 
act  is  restricted  to  a  determination  of  whether  or  not  a 
public  drainage  district  shall  be  established ;  and  this  by 
subsection  5  of  the  act,  section  2380b-5,  volume  3,  Ken- 
tucky Statutes,  is  made  to  depend  upon  whether  the  pro- 
posed improvement  (1)  will  result  in  public  benefit  or 
utility;  (2)  will  promote  the  public  health,  convenience, 
or  welfare;  or  (3)  will  benefit  the  lands  to  be  included  in 
the  district. 

The  questions  of  taxes,  assessments,  and  the  taking 
of  such  lands  as  are  necessary  for  the  proposed  improve- 
ment are  all  deferred  until  the  second  period  of  the  pro- 
ceeding and  landowners  included  or  affected  are  af- 
forded an  opportunity  to  be  heard  when  these  questions 
come  up  in  the  second  period  upon  notice  that  we  have 
held  is  sufl5cient  to  give  the  court  jurisdiction  and  to  ful- 
fill due  process  of  law  requirements. 

The  act  in  subsections  17  and  18  provides  for  a  trial 
by  a  jury,  with  right  of  appeal  to  this  court,  when  land 
is  damaged  or  taken  from  the  owner  as  by  condemnation, 
but  this  is  in  the  second  period  of  the  litigation  not  yet 
reached  in  thi-s  action,  and  not  in  any  way  precluded  by 
the  judgment  appealed  from.  Hence  no  question  that  may 
arise  as  to  the  suflSciency  of  the  trial  provided  for  upon 
that  or  any  other  question  to  be  determined  later  in  the 
proceeding  is  now  before  us. 

So  the  question  narrows  to  whether  or    not    land- 
owners withm  a  proposed  drainage  district  are  entitled 
*^o  a  trial  by  jury  upon  a  determination  of  whether  or  not 
"le  district  shall  be  created.     That  the  governing  au- 
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thorities,  after  the  district  is  created,    may    have    the 
power  to  levy  taxes,  take  property,  &c.,  and  may  ulti- 
mately exercise  that  power  against  appellants,  is  clearly 
not  involved  upon  a  preliminary  inquiry  authorized  by 
the  legislature  to  determine  whether  the  necessity  exists 
for  the  formation  of  such  a  district.    Nor,  upon  such  an 
inquiry,  does  it  matter  whether  the  district,  if  created, 
will  be  a  public,  quasi-public  or  private  corporation.  The 
sole  question  involved  is  whether  the  legislature  may  au- 
thorize the  formation  of  such  a  district  without  afford- 
ing to  property  owners  to  be  included  a  trial  by  jury  of 
the  necessity  or  propriety  of  the  district  being  created. 
Before  the  adoption  of  our  present  state  Constitution 
the  legislature  could  have  created  it  by  legislative  act, 
^  as  was  done  in  the  creation  of  the  district  involved  in  the 
case  of  Hoertz  v.  Jefferson  Southern  Pond  &  Drainage 
Co.,  supra.    The  present  Constitution  does  not  take  away 
from  the  legislature  this  power  to  create  corporations 
but  only  prohibits  their  creation  by  the  passage  of  local 
or  special  acts.  Section  59,   Constitution.   The  legisla- 
ture must,  therefore,  perforce  enact  as  it  has  done  in  this 
act  and  others,  general  laws  for  the  formation  of  all  cor- 
porations and  must  prescribe  the  terms  and  proceedings 
by  which  every  kind  of  a  corporation  shall  be  formed; 
and  in  the  case  of  drainage  district    corporations    has 
enacted  general  laws  conferring  upon  the  courts  of  the 
state  the  power  to  determine  upon  a  judicial  investiga- 
tion,, whether  in  a  given  case  the  conditions  exist  which 
it  declares  shall  authorize  the  formation  of  such  a  dis- 
trict. 

As  we  have  already  seen,  the  act  provides  a  due  pro- 
cess of  law  opportunity  to  every  landowner  to  be  in- 
cluded or  affected  by  the  proposed  district,  whatever  its 
precise  character^  as  a  corporation,  to  be  heard  upon  the 
prescribed  judicial  determination  of  whether  or  not 
these  conditions  exist  and  whether  or  not  his  lands 
should  be  included.  That  a  right  to  trial  by  jury  of  such 
a  question  is  not  within  the  constitutional  guaranty 
seems  to  us  clear,  since  that  guaranty  only  preserves  the 
right  in  such  cases  as  it  existed  at  the  common  law  and 
does  not  attach  where  the  proceeding  is  purely  statutory 
and  was  unknown  to  the  common  law,  as  is  the  case  here. 
Section  7,  Kentucky  Constitution;  Stidger  v.  Kogens, 
Sneed  52;  Enderman  20,  Ashby,  Sneed  53;   GuUion  v. 
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Bouleware,  Sneed  76;  Hughes  v.  Hughes,  4  Mon.  42;  24 
Cyc.  101;  6R.  C.  L.  458. 

5.  The  last  complaint  is  that  the  circuit  court,  in  the 
judgment  appealed  from,  retained  jurisdiction  instead 
of  remanding  the  cause  to  the  county  court  for  further 
necessary  proceedings.  By  the  several  subsections  of 
section  1  of  the  1918  act  concurrent  original  jurisdiction 
is  conferred  upon  the  county  courts  and  circuit  courts 
to  hear  and  determine  all  questions  that  may  arise  in 
such  a  proceeding;  the  circuit  court  is  given  appellate 
jurisdiction  of  all  orders  and  judgments  of  the  county 
court  in  proceedings  begun  in  that  court,  and  the  Court 
of  Appeals  is  given  appellate  jurisdiction  of  all  final 
orders  or  judgments  rendered  in  the  circuit  court. 

The  act  further  provides  that  **  Trials  upon  appeals 
to  the  circuit  court  from  orders  and  judgments  of  the 
county  court  shall  be  de  novo,  and  the  same  shall  be 
tried  and  judgment  rendered  and  executed  as  though 
the  proceeding  had  been  originally  .commenced  in  the 
circuit  court." 

We  think  this  provision  clearly  indicates  that  when- 
ever at  any  stage  of  the  proceeding  it  is  carried  from 
the  county  court  to  the  circuit  court  the  latter  shall  as- 
sume jurisdiction  and  complete  the  trial  of  the  case  ^'as 
though  originally  begun  in  that  court,"  especially  since 
there  is  no  provision,  or  reason  so  far  as  we  can  see,  for 
remanding  the  case  to  the  county  court  to  do  what  the 
circuit  court  has  concurrent  jurisdiction  to  do. 

Wherefore  the  judgment  is  affirmed. 


Reynolds'  Executor  v.  Rejmolds,  et  al. 

(Decided  March  5,  1920.) 

Appeal  from  Shelby  Circuit  Court. 

1.  wills — ^Ademption. — ^At  common  law  a  sale  or  other  disposition 
of  a  specific  devise  operated  as  an  ademption  thereof;  but  by 
section  2068  of  the  statutes  this  rule  is  changed  in  this  state 
as  to  devises  made  to  an  heir  of  the  testator,  in  which  case  no 
ademption  will  result,  unless  a  contrary  intention  appears  from 
the  will  or  other  evidence. 

2.  Wills— Equitable  Conversion — ^Intention  of  Testator. — ^In  order 
to  carry  out  the  intention  of  the  testator,  courts  frequently 
apply  the  doctrine  of  equitable  conversion,  which  arises  when 
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the  testator  expressly  or  hy  undoubted  implication  directs  a  con- 
version of  thb  property,  and  makes  the  terms  of  his  will  apply 
to  the  property  in  its  converted  form.  But  this  doctrine,  being 
an  arbitrary  one,  will  not  be  applied  unless  it  clearly  appears 
that  it  was  the  intent^n  of  the  testator  to  direct  a  conversion 
of  the  devised  property,  and  to  enjoin  upon  his  executor  or 
trustee,  or  the  court,  the  duty  to  convert  it,  since  no  conversion 
will  result  where  ^here  exists  only  a  doubt  as  to  the  testator's 
intention. 
3.  Wills — ^Ademption. — A  testatrix  devised  a  farm  to  a  trustee, 
4irecting  that  its  income  be  paid  to  her  son  during  his  life,  and 
for  it  to  go  to  his  children,  if  any,  at  his  death;  but  if  none,  to 
other  designated  devisees.  She  then  authorized  and  empowered 
her  trustee  within  its  discretion  to  sell  the  farm  and  invest  the 
proceeds  in  other  property  to  be  selected  by  it.  Before  her  death 
she  sold  the  farm.  Held  that  the  devise  of  the  farm  was  adeemed 
by  her  sale  of  it,  and  the  proceeds  being  capable  of  identification 
at  her  death  went  under  the  will  to  her  son,  who  was,  by  the 
second  clause  of  her  will,  given  all  of  the  remainder  of  her  per- 
•  sonal  property. 

E.  B.  BBAKD  for  appellant. 

BECKHAM  &  GILBERT  end  SAVAGE  &  DANIEL  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Thomas — ^Affirming. 

This  suit  was  filed  in  the  Shelby  circuit  court  by  ap- 
pellant, Shelby  Coiinty  Trust  &  Banking  Company,  as 
executor  of,  and  trustee  under,  the  will  of  Mrs.  Minnie 
M.  Eeynolds,  against  the  devisees  and  legatees  in  the 
will,  to  obtain  a  construction  of  it  and  a  direction  from 
the  court  as  tq  its  duties  and  rights  |n  the  premises.  The 
question  presented  is  whether  the  sale  of  the  land  men- 
tioned in  the  will  by  the  testatrix,  after  its  execution  and 
before  her  death,  operated  as  an  ademption  of  the  de- 
vises contained  in  the  third  clause  of  the  will,  it  being 
the  one  about  which  the  doubt  arose,  and  to  settle  which 
this  suit  was  filed. 

The  te«^tatrix  died  on  August  27,  1919,  having  exe- 
cuted her  will  on  September  35,  1915.  On  March  1, 1919, 
prior  to  her  death,  she  sold  the  farm  mentioned  in  the 
third  clause  of  her  will  for  $50,000.00,  obtaining  one-third 
cash  and  the  balance  evidenced  by  notes,  all  of  which  were 
capable  of  identification  at  the  time  of  her  death. 

The  first  clause  of  the  will  directs  the  payment  of 
debts  and  funeral  expenses ;  the  second  clause  makes  cer- 
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tain  specific  devises,  after  which  i«  added:  **Any  surplus 
personalty  that  may  remain  after  the  payment  of  my 
debts,  and  the  payment  of  the  two  bequests  above  named 
(naming  them]^  I  bequeath  absolutely  to  my  son,  Mor- 
rison Eeynolds.'* 

The  third  clause  of  the  will  says:  **I  will  and  devise 
to  the  Shelby  County  Trust  &  Banking  Company  of  * 
Shelbyville,  Kentucky,  all  of  my  real  estate  situated  in 
Shelby  county,  Kentucky,  to  be  held  by  it  in  trust  as  fol- 
lows :  The  income  to  be  used  by  it  for  the  benefit  of  my 
son,  Morrison  Reynolds,  so  long  as  he  may  live,  and 
upon  his  death,  leaving  a  child  or  children  living  at  the 
time  of  his  death,  then  said  entire  estate  is  to  go,  prin- 
cipal and  income,  to  such  child  or  diildren  absolutely  and 
in  fee  simple;  but  should  my  son,  Morrison  Reynolds, 
die  leaving  no  child  or  children  living  at  his  death,  then 
I  direct  that  said  trust  estate  be  divided  as  follows: 
One-half  thereof  I  will  and  devise  absolutely  to  Mrs. 
Jennie  Savage  of  Clarksville,  Tennessee,  and  one-fourth 
thereof  absolutely  and  in  fee  simple  to  Mrs.  Camden  W. 
Ballard  of  Shelbyville,  Kentucky,  and  one-fourth  there- 
of to  the  trustees  of  the  Southern  Presbyterian  Church 
of  Shelbyville,  Kentucky,  to  be  used  by  them  as  they  see 
proper  for  extending  and  promoting  missionery  work 
of  the  Southern  Presbyterian  church  in  the  mountains 
of  eastern  Kentucky.  * 

'*I  hereby  authorize  and  empower  my  said  trustees 
or  its  successor  in  office  to  sell  and  convey  any  of  my 
real  estate  mentioned  in  this  clause,  and  to  distribute  the 
proceeds  arising  from  said  sale,  as  directed  in  this  clause 
or  to  reinvest  the  proceeds  arising  from  said  sale  in 
other  real  estate  or  in  such  interest  bearing  or  dividend 
paying  securities  as  trustees  are  permitted  to  invest  in 
under  the  laws  of  Kentucky,  in  force  at  thetime  of  said 
sale  and  reinvestment  and  no  purchaser  of  (at)  said  sale 
is  to  be  required  to  look  to  the  reinvestment  of  said 
proceeds." 

The  defendant  and  appellee,  Morrison  Reynolds,  an- 
swered the  petition  of  plaintiff  and  insisted  therein  that 
his  mother,  the  testatrix,  by  the  sale  of  the  land  men- 
tioned in  the  third  clause  of  her  will,  converted  it  from 
land  into  personalty,  and  thereby  adeemed  the  bequest 
in  that  clause  of  her  will,  especially  so  far  as  the  <5on- 
tingent  remaindermen  were  concerned,  and  that  under 
the  last  sentence  of  the  second  clause  of  the  will  above 
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quoted,  he  took  the  entire  proceeds ;  but  that  if  he  were 
mistaken  in  this,  then  he  contends  the  testatrix  died  in- 
testate as  to  such  proceeds  because  of  the  ademption  for 
which  he  insists,  and  that  he  took  them  by  inheritance 
as  the  only  heir  of  his  mother- 

Plaintiff,  Trust  Company,  combatted  the  (con- 
tentions of  Morrison  Eeynolds  upon  the  theory 
that  the  testatrix  by  the  third  clause  of  her  will  devised 
only  personalty,  and  that  the  proceeds  of  the  land,  if  sold 
by  the  trustee,  became  impressed  with  the  trust  created 
by  the  third  clause  of  the  will  and  the  terms  thereof  at- 
tached to  the  prop-erty  in  its  converted  form,  i.  e.,  pro- 
ceeds, and  consequently  there  was  no  ademption.    , 

Upon  the  trial  the  court  sustained  the  contentions  of 
Morrison  Eeynolds,  and  held  that  the  sale  of  the  farm 
adeemed  the  bequest  made  in  the  third  clause  of  the  will, 
and  adjudged  all  of  the  proceeds  to  belong  to  him.  Plain- 
tiflf's  petition  was  dismissed  and  it  appeals. 

At  the  common  law  **A  conveyance  by  the  testator, 
subsequent  to  the  execution  of  the  will,  of  property  de- 
vised therein,  removes  -such  property  from  the  operation 
of  tlie  will,  and  of  necessity  operates  as  ademption  of 
the  property,  and  in  effect  as  a  revocation  of  the  will  to 
the  extent  of  the  property  conveyed.  If  part  only  of  the 
property  aflfected  by  the  will  is  conveyed,  the  revocation 
is  partial;  if  all  of  the  property  aflfected  by  the  will  is 
conveyed,  there  is  in  eflfect  a  total  revocation  of  the  will, 
not  because  of  any  infirmity  or  wajit  of  operative  force 
in  the  will,  but  by  reuson  of  the  withdrawal  of  the  entire 
estate  from  its  operation.  Where  the  conveyance  is  of 
a  part  only  of  the  land  devised  by  the  will,  it  is  not  strict- 
ly accurate  to  speak  of  the  result  as  a  'revocation,'  but 
the  devise  fails  because,  when  the  will  becomes  effective, 
the  testator  has  no  property  within  the  terms  of  the 
gift.''  40  Cyc.  1205  and  1206;  Thompson  on  the  Law  of 
Wills,  sec.  434;  note  to  the  case  of  Miller  v.  Malone,  95  A. 
S.  E.  342 ;  same  case,  109  Ky.  133 ;  Wickliflfe  's  Executor  v. 
342;  same  case,  109  Ky.  133;  Wickliflfe 's  Executor  v. 
Preston,  4  Metcalfe,  178;  Eoss  v.  Carpenter,  9  B.  Mon. 
367;  Hocker  v.  Gentry,  3  Met.  473;  Miller  v.  Miller,  4 
Bush  482;  Durham,  Admr.  v.  Clay,  142  Ky.  96,  and  Mc- 
Bryer's  Admr.  v.  Yates,  185  Ky.  140. 

To  eflfect  an  ademption  the  legacy  or  bequest  should 
be  specific  and  not  general  or  demonstrative,  and  it  is 
not  essential  that  there  should  be  a  sale  of  the  specific 
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thing  devised,  since  **any  alteration  of  the  ^tate  by  the 
testator,  or  of  his  interest  therein,  or  any  modification 
of  it,  which  converted  it  into  a  different  estate  from  the 
one  the  testator  had  at  the  time  of  the  will,  is  a  revocation 
thereof,  whether  such  a  result  was  intended  or  not." 
Cyc;,  supra,  1207,  and  notes,  supra,  to  95  A.  S.  R. 

The  Kentucky  cases  referred  to  acknowledge  the  ex- 
istence of  the  common  law  rule  upon  this  subject,  except 
in  so  far  as  it  has  been  modified  by  section  2068  of  the 
Kentucky  Statutes,  which  says : 

*^The  conversion,  in  whole  or  in  part,  of  money  or 
property,  or  the  proceeds  of  property  devised  to  one  of 
the  testator's  heirs  into  other  property  or  thing,  with 
or  without  the  assent  of  the  testator,  -shall  not  be  an 
ademption  of  the  legacy  or  devise  unless  the  testator  so 
intended ;  but  the  devisee  shall  have  and  receive  the  value 
of  such  devise,  unless  a  contrary  intention  on  the  part 
of  the  testator  appear  from  the  will,  or  by  parol  or  other 
evidence." 

That  section,  as  held  by  this  court  in  the  cases  re- 
ferred to,  changed  the  common  law  rule  upon  the  subject 
only  as  to  legatees  and*  devisees  who  were  heirs  of  the 
testator.  In  such  case  an  ademption  of  specific  legacies  * 
or  bequests  to  an  heir  will  not  be  made  by  a  conversion 
of  the  property  devised,  either  by  sale  or  otherwise,  im- 
less  it  appears  from  the  will  or  by  parol  or  other  evidence 
that  it  was  the  intention  of  the  testator  to  produce  an 
ademption. 

In  the  instant  case  we  see  no  reason  for  the  applica- 
tion of  the  statute  referred  to,  because  if  the  bequest  to 
the  contingent  remaindermen  in  clause  three  of  the  will 
should  be  held  adempted,  as  did  the  trial  court,  then 
Morrison  Reynolds,  the  only  legatee  in  the  will  who  was 
an  heir  of  the  testatrix,  would  have  his  life  interest  in 
the  property  enlarged  into  an  absolute  estate,  and  his  in- 
terest as  legatee  under  the  will  would  not  be  detrimen- 
tally affected. 

So  the  question  is — Did  Mrs.  Reynolds  (as  contended 
by  the  trustee)  by  authorizmg  and  empowering  her  trus- 
tee to  sell  the  farm  mentioned  in  the  third  clause  of  her 
will,  *^and  to  distribute  the  proceeds  arising  from  said 
sale  as  directed  in  this  clause,"  convert  the  farm  into 
*' proceeds"  or  personalty  so  as  to  make  the  terms  of  that 
clause  apply  to  the  property  in  its  converted  form!  Or, 
did  she  (as  contended  by  Morrison  RejTiolds)  specifically 
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devi-se  the  farm  in  that  clause  as  real  estate  only,  with  no 
express  or  necessarily  implied  directions  for  the  trus- 
tee to  sell  it,  and  only  authorized  and  empowered  it  to 
make  sale  thereof  if  in  its  discretion  it  thought  best  to 
do  sof 

Before  attempting  an  answer,  we  deem  it  proper  to 
say  that  the  question  whether  a  will  disposes  of  the  prop- 
erty devised  as  real  estate  or  personalty  is  one  of  inten- 
tion on  the  part  of  the  testator,  and  in  the  two  cases  of 
Miller  v.  Malone  and  Durham's  Admr.  v.  Clay,  supra, 
cited  and  relied  on  by  counsel  for  both  parties,  it  was 
held  that  it  was  the  intention  of  the  testator  in  each  of 
those  cases  to  devise  only  proceeds  of  land,  since  the  will 
expressly  made  a  devise  of  such  proceeds,  and  in  the  first 
case  mentioned  the  will  in  terms  ordered  the  trustee  to 
sell  the  land  for  that  purpose,  while  in  the  second  case 
there  was  no  direction  to  -sell,  but  the  will  disposed  of 
only  personal  property,  to-wit,  proceeds.  Each  of  those 
ca-ses  may  be  classed  as  instances  where  there  was  an  un- 
doubted equitable  conversion  of  the  property  devised. 

Tt  is  pertinent,  then,  that  we  briefly  consider  the 
doctrine  of  equitable  conversion  as  it  affects  the  devolu- 
tion of  property  by  will.  Such  an  inquiry  will  be  illumi- 
nating, and  of  much  service  in  solving  the  question  pre- 
sented. That  doctrine  is,  after  all,  but  a  rule  adopted 
by  the  courts  for  the  purpose  of  carrying  out  the  mani- 
fest intention  of  the  testator,  upon  the  theory  that  it  is 
apparent  from  the  will  as  a  whole  that  it  was  his  un- 
doubted intention  to  dispose  of  the  property  in  its  con- 
verted form,  and  not  in  its  condition  at  the  time  of  the 
execution  of  the  will,  or  at  the  time  of  his  death.  But 
such  intention  to  convert  the  property  must  appear  by 
express  terms  in  the  will  or  implied  as  an  absolute  neces- 
sity in  ordor  to  carry  out  its  terms.  These  general  rules 
applicable  to  the  doctrine  are  thus  stated  in  13  Corpus 
Juris  860: 

*'As  in  the  construction  of  wills  the  intention  of  the 
testator  is  the  main  guide,  and  as  the  doctrine  of  conver- 
sion of  a  testator's  realty  into  personalty  depends  both 
as  to  its  existence  and  as  to  its  extent  on  the  testator's 
intention,  in  order  to  work  a  conversion  while  the  prop- 
erty remains  unchanged  in  form,  there  must  be  a  clear 
and  imperative  direction  to  convert  it;  that  is,  there  must 
be  an  expression  in  some  form  of  an  absolute  intention 
that  the  land  shall  be  sold  and  turned  into  money,  and  the 
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conversion  must  be  made  obligatory  on  the  executor  or 
trustee,  although  there  need  be  no  devise  in  terms  to  an 
executor  or  trustee.  The  rule  that  a  will  should  be  sup- 
ported, if  it  can  be  done  on  any  fair  construction  of  its 
provisions,  will  not  be  carried  to  such  an  extent  as  to 
hold  that  an  out-and-out  conversion  is  to  be  inferred  in 
the  absence  of  imperative  directions,  expressed  or  nec- 
essarily implied,  to  the  executors  to  sell  realty." 

In  succeeding  pages  the  rule  is  laid  down  whereby  an 
implied  direction  or  intention  to  convert  the  property 
may  be  inferred,  as  for  instance  when  it  is  necesrsary  for 
the  property  to  be  converted  in  order  to  carry  out  the 
purposes  of  the  testator  as  plainly  expressed  in  his  will. 
Thus  on  page  862,  in  referring  to  such  implied  intention, 
it  is  said : 

*'The  necessity  of  a  conversion  of  realty  into  per- 
sonalty, to  accomplish  the  purpose  expressed  in  the  will, 
is  equivalent  to  an  imperative  direction  to  convert,  and 
effects  an  equitable  conversion,  although  the  language 
used  is  in  form  permissible  and  authoritative  rather  than 
mandatory.'^ 

Illustrating  such  implied  intention :  If  real  estate,  is 
devised  to  an  executor  or  trustee,  with  directions  for 
him  to  expend  it  in  educating  testator's  children,  the  im- 
plication would  necessarily  arise  that  the  testator  in- 
tended for  his  executor  or  trustee  to  sell  the  real  estate 
and  with  the  proceeds  carry  out  the  purposes  of  his  will. 
A  conversion  in  that  case  would  necessarily  be  implied, 
since  the  executor  could  not  carry  out  his  directions  with- 
out it.  But  the  intention  to  convert  will  not  be  implied 
where  there  is  only  a  doubt  as  to  the  testator's  intention. 
Thus  on  page  864  of  the  publication  referred  to,  it  is  said : 

**The  intention  may  be  implied,  however,  only  when 
the  design  and  purpose  of  the  testator  is  unequivocal, 
and  the  implication  so  strong  as  to  leave  no  substantial  , 
doubt,  for  equity  will  never  presume  such  a  conversion, 
unless  it  is  demanded  to  accomplish  the  lawful  purposes 
expressed  in  the  will  of  the  testator;  it  will  not  be  im- 
plied from  the  mere  fact  that  a  conversion  will  be  the 
more  convenient  method  of  making  a  division  of  the 
property;  and  even  where  a  conversion  is  required,  it 
must  be  kept  within  the  limits  of  actual  necessity.  And 
where  there  is  a  doubt  as  to  the  intention  of  the  testa- 
tor, in  an  order  or  direction  for  the  conversion  of  land 
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into  money,  the  original  character  of  the  property  will 
be  retained." 

To  the  same  effect  is  the  text  in  6  R.  C. 
L.  1073-1076.  The  above  general  rules  are  also  applied 
and  adopted  by  the  following  cases:  In  re  Cooper's  Es- 
tate, 98  A.  S.  R.  799;  206  Pa.-St.  628;  56  Atl.  67;  Ford  v. 
Ford,  5  A.  S.  E.  117^70  Wis.  19  (and  notes  on  pages  141- 
148) ;  Harrington  v.  Pier,  105  Wis.  485,  76  A.  S.  R.  924, 
50  L.  R.  A.  307;  In  re  Vanuxem's  Estate,  212  Pa.  St. 
315,  1  L.  R.  A.  (N.  S.)  400;  Samuel  v.  Samuel's  Admr., 
4  B.  Mon.  245;  Green  v.  Johnson,  4  Bush  164;  Kite's  De- 
visees V.  Kite's  Exor.,  93  Ky.  257;  Crane  v.  Crane,  32 
Ky.  Law  Rep.;  Porter  v.  Porter,  135  Ky.  813,  and 
Cropper  v.  Gaar,  151  Ky.  L.  R.  A.  1916B,  1139. 

In  the  Kite  case,  supra^  this  court  said :  *^The  doctrine 
of  equitable  conversion  is  at  best  an  artificial,  arbitrary 
one.  It  will  not  be  applied  unless  it  is  made  the  duty  of 
the  trustee  to  sell." 

Kowever,  as  we  have  seen,  the  duty  to  sell  need  not 
be  created  by  an  express  direction  to  sell.  It  may  be 
imposed  by  imperative  or  undoubted  implication.  But 
the  authorities,  supra,  hold  that  such  implication  is 
never  to  be  drawn  when  there  is  only  a  power  or  author- 
ity  of  the  executor  or  trustee  to  sell.  Mere  discretionary 
authority  to  sell  is  not  suflScient  to  bring  about  a  con- 
version of  the  property. 

Applying  these  rules  to  the  will  under  consideration  it 
is  quite  clear  to  our  minds  that  Mrs.  Reynolds  went  no 
further  in  the  third  clause  of  her  will  than  to  lodge  with 
her  trustee  a  discretionary  power  of  sale.  She  neither 
expressly  directed  it  to  sell  the  land  devised  by  her,  nor 
does  the  will  contain  language  from  which  an  implied 
direction  to  sell  would  arise-  The  most  that  could  be 
said  is  that  her  intention  in  this  respect  is  doubtful, 
which,  as  we  have  seen,  is  not  sufficient  to  create  a  con- 
version. If  she  had  died  without  selling  the  land,  it 
would  have  passed  under  the  will  as  real  estate  and  not 
as.  personalty.  This  being  true,  it  necessarily  results 
that  the  proceeds  of  the  sale  made  by  her  in  her  life  time 
never  became  impressed  with  the  trust  which  she  created 
in  the  third  clause  of  her  will,  the  necessary  consequence 
of  which  is  that  the  devises  therein  provided  for,  es- 
pecially to  the  contingent  remaindermen,  were  adeemed 
by  her  sale  of  the  property. 
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Section  4835  of  the  Kentucky  Statutes  has  no  appli- 
cation to  the  facts  of  this  case.  At  common  law,  in  some 
cases,  if  any  portion  of  specifically  devised  property  was 
disposed  of  by  the  testator  before  his  death,  that  act  op- 
erated as  an  ademption  of  the  entire  devise.  Further- 
more, if  the  testator  disposed  of  devised  property  and 
before  his  death  he  regained  and  owned  it  at  the  time 
of  his  death,  the  devise  would  not  take  effect,  since  the 
ademption  by  the  sale  could  not  thu-s  be  avoided.  To  pre- 
vent these  results  the  section  of  the  statute  referred  to 
was  enacted.  Ha^elwood's  Exor.  v.  Webster,  82  Ky.  409, 
and  Miller  v.  Malone,  supra. 

Since  a  will,  under  the  provisions  of  section  4839  of 
the  statutes,  speaks  and  takes  effect  *^as  if  it  had  been 
executed  immediately  before  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  by  the  will,'^  the 
appellee,  Morrison  Reynolds,  became  entitled  to  such 
proceeds  of  the  sale  of  his  mother's  farm  as  could,  be 
identified  at  her  death,  under  the  residuary  devise  in  the 
second  clause  of  the  will.  If,  however,  this  were  not  true, 
then  Mrs.  Reynolds  died  intestate  as  to  the  proceeds  of 
the  farm,  and  appellee,  Morrison  Reynolds,  being  her 
only  heir,  would  inherit  them. 

So,  in  either  event,  the  judgment  appealed  from  was 
proper,  and  it  is  aflSrmed. 


Childers  v.  York,  et  aL 

(Decided  March  5,  1920.) 

Appeal  from  Pike  Circuit  Court. 

Quieting  Title — ^Possession  of  Plaintiff— Requisite  of  Possession 
Dispensed  With. — ^To  maintain  an  action  to  quiet  title  plaintiff 
must  both  allege  and  prove  (if  denied)  that  he  is  the  owner  of 
the  land  the  title  to  which  is  sought  to  he  quieted,  and  is  in  the 
possession  thereof.  But  the  requisite  of  possession  may  be  dis- 
pensed with  where  defendant  answers  claiming  the  land,  or  a 
portion  thereof,  and  seeking  affirmative  relief  against  plaintiff 
and  to  have  his  title  quieted  or  himself  adjudged  to  be  the  true 
owner. 

Quieting  Title — Possession  of  Plaintiff. — ^It  is  unnecessary  for 
plaintiff  to  either  allege  "or  prove  possession  of  the  land  involved 
where  defendant's  adverse  claim  or  title  constitutes  an  effort 
on  his  part  to  wrongfully  seize  and  appropriate  plaintiffs'  title; 


Digitized  by  V:rOOQlC 


Childers  v.  York.  933 

but  where  defendant's  claim  is  an  independent  paramount  title 
to  tliat  of  plaintiffs,  the  latter  must  allege  and  prove  possession 
in  order  to  maintain  the  action. 
8.  Quieting  Title— Possession  of  Plaintiff— Title.— In  this  case  the 
defendant's  alleged  title  consisTed  in  an  effort  to  patent  a  por- 
tion of  plaintiffs'  land  by  a  Junior  entry.  Held  that  such  claim 
constituted  an  independent  paramount  title  and  not  a  wrongful 
seizure  or  appropriation  of  plaintiffs'  title,  and  it  was  necessary 
for  plaintiffs  to  allege  and  prove  both  title  and  possession  In  order 
to  procure  cancellation  of  defendant's  claim. 

CHILDERS  &  CHILDERS  for  appellant. 

J.  M.  YORK  and  ROS(X>B  VANOVBR  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Thomas — ^Reversing. 

The  appellees,  J.  M.  York  and  Roscoe  Vanover,  who 
were  plaintiffs  below,  filed  this  suit  in  the  Pike  circuit 
court  against  appellant  and  defendant  below,  A.  W. 
Childers,  seeking  to  quiet  plaintiffs'  title  to  a  described 
tract  of  land  in  that  county  containing,  according  to  the 
patents  issued  by  the  Commonwealth  to  plain- 
tiffs' remote  vendor,  one  hundred  (100)  acres,  but 
the  description  of  which  was  greatly  enlarged  by  metes 
and  bounds  contained  in  deeds  executed  by  subsequent 
owners.  It  was  alleged  that  the  defendant,  in  1915,  had 
gone  upon  the  enlarged  boundary  of  the  land  contained 
in  plaintiffs'  deeds  and  made  a  survey  preparatory  to 
obtaining  a  patent  for  fifty  (50)  acres  lying  mostly  out- 
side of  the  boundary  of  the  original  patent  but  within 
the  boundary  of  the  subsequent  deeds,  and  that  such  ac- 
tion on  his  part  constituted  a  seizure  of  plaintiffs'  title 
and  would  result  in  a  confusion  of  the  boundary  lines  of 
plaintiffs'  land,  which  they  insist  entitled  them  to  main- 
tain this  suit,  although  it  was  not  alleged  that  they  were 
in  possession.  They  claim  title  to  the  intervening  land 
between  the  boundaries  of  the  patents  of  their  remote 
vendor  and  the  boundaries  of  their  deeds  by  adverse  pos- 
session. 

In  his  answer  the  defendant  denied  plaintiffs'  title 
and  alleged  that  he  was  the  owner  of  fifty  acres  of  land, 
which  he  described,  lying  within  the  description  contain- 
ed in  plaintiffs'  deeds  which  he  claimed  did  not  inter- 
fere with  the  boundary  contained  in  the  patents  under 
which  plaintiffs  claim  title,  but  he  did  not  ask  that  he 
be  adjudged  the  owner  of  the  land  described  in  his  an- 
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swer.    He  sought  no  affirmative  relief,  but  prayed  only 
for  a  dismissal  of  the  petition. 

Appropriate  pleadings  made  up  the  issues,  and  upon 
final  submission  the  court  sustained  the  contention  of  the 
plaintiffs  and  adjudged  that  they  were  the  owners  of  the 
land  described  in  their  deeds,  and  that  defendant's  sur- 
vey or  patent,  in  so  far  as  it  conflicts  with  such  descrip- 
tion, is  void,  and  that  plaintiffs  be  quieted  in  their  title 
and  possession  as  prayed  by  them.  From  that  judgment 
defendant  prosecutes  this  appeal. 

Counsel  for  both  sides  discuss  at  length  the  testimony 
heard  upon  the  trial,  and  in  brief  for  defendant  it  is  in- 
sisted that  the  evidence  is  insufficient  to  support  the 
judgment,  while  counsel  for  plaintiffs  make  a  contrary 
contention.  The  further  question  is  raised  as  to  whether 
there  has  ever  been  any  possession,  adverse  or  otherwise, 
of  the  land  lying  outside  of  the  boundaries  of  plaintiffs' 
patents,  and  within  the  boundary  of  their  deeds,  but 
under  the  view  which  we  take  of  this  record  we  do  not 
deem  it  necessary  to  consider  either  of  the  questions  men- 
tioned, since  we  are  convinced  that  the  petition  should 
be  dismissed  upon  the  ground  that  this  suit  is  one  solely 
to  quiet  title,  and  plaintiffs  neither  allege  nor  prove  pos- 
session of  the  land. 

Section  11  of  the  Kentucky  Statutes  requires,  as  con- 
ditions precedent  to  the  maintenance  of  an  action  to  quiet 
title,  that  plaintiff  should  own  the  legal  title  to  the  land 
and  be  in  possession  thereof.  These  requirements  of  the 
statute  have  been  uniformly  adhered  to  by  this  court,  as 
will  appear  from  the  cases  of  Standifer  v.  Combs,  184^ 
Ky.  708;  Taylor  v.  Wilson,  183  Ky.  695;  Same  v.  Same, 
182  Ky.  593;  Sackett  v.  Jeffries,  Idem.  696;  Turner  v. 
Bowens,  180  Ky.  755;  Sasseen  v.  Farmer,  179  Ky.  632; 
Williams  v.  Lowe,  175  Ky.  369;  Fields  v.  Couch,  169  Ky. 
554;  Kypadel  Coal  &  Lumber  Co.  v.  Millard,  165  Ky.  432; 
Collins  V.  Adams,  137  Ky.  228;  Clark's  Heirs  v.  Boyd, 
152  Ky.  234 ;  Hall  v.  Hall,  149  Ky.  617 ;  Le  Moyne  .v.  Hays, 
145  Ky.  415 ;  Musick  v.  Horn,  Idem.  639,  and  many  other 
cases  referred  to  therein. 

Plaintiffs  admit  the  above  undeviating  rule,  but  they 
seek  to  bring  themselves  within  the  doctrine  of  the  case 
of  Herr  v.  Martin,  90  Ky.  377,  which  has  been  followed 
by  this  court  in  the  cases  of  Tucker  v.  Wetherbee,  130 
Ky.  269;  Cumberland  Company  v.  Kelly,  156  Ky.  397; 
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Kentenia  Corporation  v.  Boreing  Land  &  Mining  Com- 
pany, 159  Ky.  61;  Engle  v.  Bond  Foley  Lumber  Co.,  173 
Ky.  35;  Elam  v.  Alexander,  174  Ky.  39;  Frey  v.  Clark, 
176  Ky.  661,  and  perhaps  others.  That  doctrine  is,  that 
plaintiff  may  maintain  a  suit  to  cancel  an  adverse  claim 
of  title  where  he  is  the  owner  of  the  land  but  not  in  pos- 
session, when  an  effort  is  made  on  the  part  of  the  de- 
fendant to  seize  and  fraudulently  appropriate  the  par- 
ticular  title  under  which  plaintiff  claims,  and  which  con- 
stitutes a  slander  of  his  title. 

In  the  Herr  case  the  distinction  between  the  qma 
timet  action  contemplated  by  the  statute,  and  one  to  can- 
cel an  outstanding  fraudulent  claim  amounting  to  a  seiz- 
ure and  slander  of  plaintiff's  title,  is  thus  stated: 

**But  said  statute  (section  11)  does  not  relate  to  an 
effort  to  deprive  one  of  his  title  by  converting  it  to  the 
party's  use.  Such  effort  is  not  clouding  the  other  per- 
son's title  by  asserting  a  superior  hostile  title  to  the 
property,  but  is  a  deprivation  of  the  title  by  converting 
the  same  to  the  use  of  the  person  seizing  it.  It  is  the 
wrongful  seizing  his  title  that  is  the  foundation  of  the 
action.  Asserting  a  paramount  adverse  title  to  the  land 
is  a  cloud  upon  the  title  of  the  other  party,  but  to  seize 
his  title  is  to  deprive  him  of  his  right  to  his  estate.  In 
the  first  named  case  the  person  must  have  the  legal  title 
and  the  possession  in  order  to  maintain  his  action  to  re- 
move the  cloud  from  his  title.  In  the  latter  case  he  can 
maintain  his  action,  although  not  in  the  possession,  as 
readily  as  if  the  injury  were  done  to  the  corpus  of  his 
estate." 

The  other  cases  cited  announce  the  same  principle  as 
the  Herr  case,  although  the  question  was  presented  in 
some  of  them  under  different  facts  and  conditions.  In 
each  of  them  the  outstanding  claim  originated  from  the 
same  remote  vendor  as  did  the  title  of  plaintiff,  and  to 
permit  it  to  ripen  into  title  by  lapse  of  time  would  de- 
prive plaintiff  of  his  title  altogether. 

In  the  Engle  case,  supra,  plaintiffs  were  claiming  title 
through  a  sale  of  the  land  made  by  the  sheriff  at  -a  sale 
for  taxes,  alleging  that  their  ancestor  was  the  purchaser 
at  such  sale,  while  defendants  claimed  that  their  remote 
vendor  was  the  purchaser.  The  facts  were  that  one 
Faubus  bid  off  the  land  at  the  sheriff's  sale  and  plain- 
tiffs claimed  that  he  did  so  for  the  use  and  benefit  of 
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their  ancestor  and  that  they  were  entitled  to  a  cancella- 
tion of  defendant's  deed  which  came  through  Faubus  as 
remote  vendor  and  to  whom  a  succeeding  sheriff  executed 
a  deed.  It  will  thus  be  seen  that  the  faulty  title — ^whether 
held  by  plaintiffs  or  defendant — was  not  paramount  to 
the  other  one,  but  was  only  an  effort  to  seize  and  ap- 
propriate the  valid  title  ori^ally  held  by  the  one  owing 
the  taxes.  The  same  principle  will  be  found  in  the  other 
cases,  an  analysis  of  which  will  not  be  given. 

If  perchance  there  are  cases  from  this  court  seeming- 
ly in  conflict  with  the  above  rule  as  first  announced  in 
the  Herr  case,  we  have  no  hesitancy  in  declaring  them 
to  be  unsound,  and  they  should  no  longer  be  followed. 

The  Cumberland  Company  case,  supra,  is  one  the 
facts  of  which  are  very  similar  to  those  found  in  the  in- 
stant case.  The  plaintiff  claimed  title  under  a  two  hun- 
dred acre  patent  issued  in  1843.  Defendant  claimed  title 
through  a  deed  from  one  Howard,  to  whom  the  land  was 
conveyed  by  a  subsequent  patentee.  Plaintiff  was  not 
in  possession  of  the  land,  and  although  it  was  insisted 
that  the  facts  brought  the  case  within  the  doctrine  of  the 
Herr  case,  this  court  held  otherwise,  saying : 

**When  carefully  analyzed,  the  first  class  of  cases 
goes  no  further  than  to  hold  that  where  the  defendant 
has  acquired  a  deed  to  another's  land  by  fraud  or  ques- 
tionable contrivance,  or  has  appropriated  or  converted 
to  his  own  use  the  title  of  another,  the  latter,  though  not 
in  actual  possession,  may  maintain  an  action  in  equity  to 
cancel  the  instrument  and  remove  the  cloud  from  his 
title.  The  doctrine  therein  announced  has  no  applica- 
tion to  the  facts  of  this  case.  Defendant  did  not  obtain 
its  deed  from  Howard  by  fraud.  It  is  not  seeking  to 
appropriate  or  convert  plaintiff's  title.  It  is  claiming 
title  by  deed  from  a  third  party  whose  patent  covers  the 
land.  Manifestly,  the  only  question  in  the  case  is :  Has 
the  plaintiff  or  the  defendant  the  paramount  title? 

^*No  ground  for  canceling  defendant's  deed  other 
than  the  fact  that  it  covers  the  land  in  question  is  shown. 
If,  under  these  circumstances,  plaintiff  could  maintain 
the  action  in  question  without  possession,  it  is  difficult  to 
imagine  a  case  where  such  an  action  could  not  be  main- 
tained. In  every  instance  of  conflicting  patents  the 
plaintiff  could  allege  that  some  one  of  the  deeds  under 
which  defendant  held  covered  land   sought    to    be    re- 
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covered,  and  maintain  an  action  in  equity,  though  not  in 
possession.  Such  is  not  the  rule  in  this  jurisdiction.  In 
order  to  maintain  such  an  action  without  possession,  can- 
cellation of  the  instrument  must  be.  the  main  relief 
sought,  and  must  be  based  on  some  equitable  ground 
other  than  the  mere  fact  that  it  covers  the  land  in  con- 
troversy, and  thereby  creates  a  cloud  on  plaintiff's  prop- 
erty. This  rule  does  not  leave  plaintiff  without  a  remedy. 
If  the  defendant  be  in  possession,  plaintiff  may  sue  in 
ejectment ;  if  the  defendant  be  not  in  possession,  plaintiff 
may  take  possession  himself  and  thereby  compel  the  de- 
fendant to  sue  him.'' 

In  the  instant  case  the  effort  of  defendant  to  patent 
some  of  plaintiffs'  land,  if  successful,  would  create  an 
outstanding  and  paramount  title,  and  could  not,  under 
any  process  of  reasoning,  be  considered  as  a  fraudulent 
seizure  of  plaintiffs '  title.  If  defendant  should  take  pos- 
session under  his  invalid  patent,  if  it  be  such,  plaintiffs 
would  have  a  complete  remedy  by  ejectment  to  oust  him 
and  recover  possession.  No  length  of  time  without  actual 
possession  would  ever  ripen  defendant's  junior  patent 
into  a  valid  title  so  as  to  prevail  over  that  of  plaintiffs. 

Neither  do  the  facts  of  this  case  come  within  the  excep- 
tion to  the  rule  requiring  possession  by  plaintiff  in  order 
to  maintain  the  action  where  defendant  answers  and  as- 
serts title  to  the  land  and  asks  that  hi-s  title  be  quieted 
and  that  he  be  adjudged  the  owner  of  so  much  of  the  land 
as  he  claims,  and  that  he  obtain  affirmative  relief  against 
plaintiffs.  In  such  case  the  court  will  consider  the  entire 
evidence  and  pass  uppn  the  question  of  superiority  of 
title.  Cumberland  Co.  v.  Kelly,  Hall  v.  Hall,  Fry  v. 
Clark,  Elam  v.  Alexander,  darks'  Heirs  v.  Boyd,  swpra; 
Lipps  V.  Turner,  164  Ky.  626;  Vance  v.  Gray,  142  Ky. 
67;  Johnson  v.  Faris,  140  Ky.  430;  Fox  v.  Comett,  124 
Ky.  139,  and  McGowan  v.  Branham,  95  Ky.  581. 

The  defendant,  having  prayed  only  for  a  dismissal  of 
the  petition  without  asking  affirmative  relief,  as  we  have 
seen,  the  plaintiffs  were  not  relieved  under  the  doctrine 
of  the  cases  last  cited  from  alleging  and  proving  not  only 
title  in  themselves,  but  also  that  they  were  in  possession 
of  the  land  involved.  Having  neither  alleged  nor  proved 
such  possession,  and  their  case  not  coming  within  either 
of  the  exceptions  to  the  rule  requiring  possession  by 
plaintiffs,  their  petition  should  have  been  dismissed  and 
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the  judgment  granting  them  the  relief  sought  is  errone- 
ous. 

"Wherefore,  the  judgment  is  reversed,  with  directions 
to  set  it  aside,  and  to  dismiss  the  petition. 


Smith  V.  Ferguson,  et  aL 

(Decided  March  5,  1920.) 

Appeal  from  Whitley  Circuit  Court. 

1.  Pleading— Inconsistency  in  Pleading — ^Motion  to  .Elect. — Alleged 
inconsistency  in  a  pleading  is  properly  reached  by  a  motion  to 
elect,  and  not  by  demurrer  or  motion  to  strike. 

2.  Ejectment— Defense  of  Undue  Influence  and  Mental  Incapacity- 
Findings. — ^Where  in  an  action  of  ejectment  the  answer  set  up 
several  defenses,  such  as  non  est  factum,  fraud,  undue  influence 
and  mental  incapacity,  and  there  was  proof  to  support  said  de- 
fenses, Judgment  of  the  chancellor  dismissing  the  petition  and 
cancelling  the  deed  wiU  not  be  disturbed. 

HENRY  C.  aiLUS  for  appeUant. 

TYIE,  SILrER  and  GATUFF  for  appellees. 

Opinion  of  the  Court  by  Judge  Quin — ^Affirming. 

This  is  an  action  of  ejectment  instituted  by  appellant 
to  recover  the  possession  of  a  certain  described  tract  of 
land.  Joseph  Faulkner  died  testate  August  6,  1912,  at 
the  age  of  82  years,  a  resident  of  Whitley  county,  the 
owner  of  real  and  personal  property.  He  had  nine  chil- 
dren, five  of  whom,  together  with  a  number  of  grand- 
children, survived  him.  He  left  an  estate  inventoried 
at  $3,573.46.  During  the  major  portion  of  the  last  thir- 
teen years  of  his  life  a  granddaughter,  Amanda  Bran- 
ham,  took  care  of  decedent  until  his  death,  and  of  his 
wife  until  her  death  in  November,  1911.  As  a  reward 
for  her  faithful  services  decedent  conveyed  to  said 
granddaughter  a  part  of  his  farm,  including  the  dwelling 
house  and  orchard,  but  this  is  not  involved  here. 

By  his  will  dated  December  6, 1911,  Joseph  Faulkner 
disposed  of  his  property  among  the  several  heirs  therein 
named,  but  by  express  provision  he  left  nothing  to  his 
son,  Eichard,  and  a  daughter,  Jane  Jones. 
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The  will  was  admitted  to  probate.  Richard  and  Jane 
filed  suit  to  contest  it  on  the  grounds  of  mental  inca- 
pacity and  undue  influence.  The  will  was  sustained  by 
a  jury. .  Thereafter  defendants  (appellees)  took  posses- 
sion of  the  entire  property  of  decedent. 

Claiming  to  be  the  owner  of  about  sixty  acres  of  the 
land  formerly  owned  by  decedent,  plaintiff  instituted 
this  suit  to  secure  possession  thereof.  She  claimed  title 
under  a  deed  dated  November  28,  1911,  wherein  for  the 
recited  consideration  of  $100.00  to  be  paid  by  plaintiff  to 
Jane  Jones,  decedent  undertook  to  convey  to  plaintiff 
the  said  tract  of  sixty  acres.  The  plaintiff  is  the  grand- 
daughter of  decedent,  the  daughter  of  Eichard  Faulkner, 
who  at  the  time  of  the  execution  of  the  deed  was  a  deputy 
county  clerk  and  in  this  capacity  took  the  acknowledg- 
ment of  his  father  to  the  deed.  Decedent  executed  the 
deed  by  making  his  mark.  Several  defenses  were  relied 
on,  to-wit:  non  est  factum^  fraud,  undue  influence  and 
mental  incapacity.  The  case  was  submitted  to  the  chan- 
cellor, who  ordered  a  dismissal  of  the  petition  and  a  can- 
cellation of  the  deed. 

It  is  first  urged  by  plaintiff  that  the  court  erred  in 
overruling  her  demurrer  and  motion  to  strike  from  the 
amended  answer  each  paragraph  thereof  except  the 
plea  of  n(yii  est  factv/m,  the  ground  of  the  demurrer  and 
motion  being  that  the  pleadings  were  inconsistent.  (Civil 
Code,  sec.  113,  subsec.  4.)  Without  passing  upon  the 
merits  of  this  contention  we  deem  it  sufficient  to  say  that 
neither  a  demurrer  nor  motion  to  strike  was  the  proper 
remedy.  This  should  have  been  by  motion  to  elect.  Hav- 
ing failed  to  file  such  motion  plaintiff  waived  the  right 
to  complain  of  said  alleged  error  or  incon-sistency.  L.  & 
N.  E.  B.  Co.  V.  Kimbrough,  115  Ky.  512,  74  S.  W.  229; 
Brashears  v.  Combs,  174  Ky.  344,  192  S.  W.  482.  Nor 
was  it  incumbent  upon  the  court,  in  the  absence  of  said 
motion,  to  order  or  require  an  election. 

It  is  next  urged  that  the  certificate  of  acknowledg- 
ment being  in  proper  form  this  was  prima  facie  evidence 
of  the  true  execution  of  the  deed.  By  section  3760  of  the 
Kentucky  Statutes  it  is  provided  that  a  certificate  of  an 
official  shall  not  Be  called  in  question  except  upon  the 
allegation  of  fraud  in  the  party  benefited  thereby.  There 
is  a  direct  charge  here  that  the  deed  to  plaintiff  was  ob- 
tained through  the  fraud  of  her  father  and  that  in  real- 
ity he  was  the  person  affected  and  the  one  who  would  re- 
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oeive  the  benefits,  and  that  the  deed  was  prepared  with- 
out his  daughter's  knowledge  or  consent.  The  chancellor 
found  against  the  plaintiff  and  in  defendant's  favor. 
Upon  which  one  or  more  of  the  defenses  the  judgment 
was  rested  does  not  appear,  but  we  find  no  ground  for 
setting  the  judgment  aside. 

There  are  many  things  found  in  the  record  supporting 
the  defense.  The  deed  to  plaintiff  was  executed  before 
her  father  a^  deputy  clerk  just  eight  days  before  the  ex- 
ecution of  the  will.  The  deed  was  signed  by  mark,  but 
his  name  was  signed  to  the  will,  and  the  evidence  sub- 
stantially shows  that  decedent  could  write  his  name.  In 
affixing  his  name  to  the  will  one  letter  was  left  out  of  his 
given  name.  For  a  year  prior  to  the  execution  of  the 
deed  decedent  had  been  in  feeble  health  and  practically 
confined  to  his  room.  There  had  been  some  feeling  be- 
tween decedent  and  his  son  Richard,  and  his  son-in-law, 
Ike  Jones,  husband  of  his  daughter  Jane.  Ike  Jones  and 
decedent  had  disagreed  on  many  things;  decedent  and 
his  son  Richard  had  had  a  lawsuit,  the  latter  having  sued 
his  father  on  a  transaction  growing  out  of  the  father's 
suretyship  for  his  son,  and  in  which  suit  decedent  re- 
covered a  judgment  against  his  son  Richard  on  a  counter- 
claim. 

Though  executed  in  November,  1911,  it  does  not  ap- 
pear that  Richard  Faulkner  mentioned  the  deed  to  his 
daughter  for  some  two  or  three  months  thereafter,  and 
it  is  rather  significant  the  deed  was  not  recorded  for  al- 
most a  year  after  it  was  executed,  and  more  than  three 
months  after  the  death  of  Joseph  Faulkner. 

Richard  Faulkner  testified  in  the  suit  instituted  by 
himself  and  sister  to  set  aside  their  father's  will,  and  to 
sustain  the  allegation  of  their  petition,  he  testified  that 
his  father  did  not  have  sufficient  mind  to  make  a  will,  and 
that  he  took  the  deed  as  a  protection.  In  the  present  case 
he  testified  that  in  his  judgment  his  father  was  feeble, 
and  his  mind  was  bad,  and  that  at  the  time  he  executed 
the  deed  and  the  will  he  did  not  have  sufficient  mind  to 
do  either. 

It  is  well  settled  in  this  state  that  where  the  evidence 
is  conflicting,  and  the  questions  of  fact  by  reason  thereof 
difficult  of  solution,  if  upon  a  consideration  of  the  whole 
case  the  mind  is  left  in  doubt  as  to  the  correctness  of  the 
judgment,  the  chancellor '-s  findings  will  not  be  disturbed. 
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But  there  is  no  doubt  in  our  mind  as  to  the  soundness  of 
the  judgment.    The  chancellor  had  ample  ground  for  bis 
conclusions  and  they  will  not  be  disturbed. 
The  judgment  is  affirmed. 


Oster's  ExcM*.,  et  al.  v.  Ohlman,  et  al. 

(Decided  March  5,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

1.  Executors  and  Administrators — ^Husband  and  Wife — ^What  Law 
Controls  Widow's  Right  to  Exempt  Personal  Proj)«rty.— The 
widow's  exemption  rights  %o  personal  property  are  controlled  by 
the  law  in  force  at  the  time  of  her  husband's  death,  and  not  by 
the  law  in  forc^  at  the  time  of  her  marriage. 

2.  Descent  and  Distribution — ^Executors  and  Administrators — ^Hus- 
band and  Wife— Widow's  Exemption— Renunciation  of  Will— Stat- 
utes.— Under  the  present  exemption  statute  a  widow,  there  being 
no  Infant  children,  is  entitled  to  money  or  other  personal  prop- 
erty of  the  value  of  $760.00,  and  this  statute  applies  where  the 
widow  renounces  the  provisions  o(  the  will  in  the  time  prescribed 
by  law. 

3.  Executors  and  Administrators — ^Hus(band  and  Wife — ^Widow's 'Ex- 
emption of  Personal  Property— ^Right  of  Widow  to  Judgment 
Against  Executor. — ^Where  the  husband's  executor  has  on  hand 
a  sufficient  amount  of  money  to  pay  the  widow's  exemption,  but 
fails  to  do  so,  she  may  recover  judgment  against  the  executor. 

4.  £2xecators  and  Administrators— Husband  and  Wife — ^Widow's  Ex- 
emption— ^Right  of  Widow  to  Recover  Interest  P^om  the  Estate 
—Executor's  Inability  for  Interest.— (Where  the  husrt>and's  ex- 
ecutor has  on  hand  a  sufficient  amount  of  money  to  pay  the 
widow's  exemption,  but  faiU  to  do  so,  the  estate  is  not  properly 
chargeable  with  the  interest,  but  if  the  case  is  one  where  in- 
terest should  be  charged;  it  should  go  against  the  executor  in- 
dividually. 

5.  Executors  and  Administrators — ^Exempted  Property — ^Payment  of 
Debts — ^Personal  Liability  of  Elxecutor— iSubrogation. — ^Where  per- 
sonal property  exempted  to  the  widow  has  been  used  by  the  ex- 
ecutor for  the  purpose  of  paying  her  husband's  debts,  the  widow's 
Judgment  is  not  collectible  out  of  the  real  estate  of  her  husband, 
but  is  a  personal  lia'bility  of  the  executor,  who,  upon  a  sale  of 
the  real  estate,  will  be  subrogated  to  the  rights  of  the  creditors 
whose  debts  he  paid. 

6.  Descent  and  Distribution — Right  of  Widow  to  Mansion  House 
and  Rents  of  Her  Husband's  Dowable  Real  Estate  Before  Assign- 
ment of  Dower. — ^Until  dower  is  assigned,  the  widow  not  only 
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has  the  right  to  occupy  the  mansion  house  free  of  rent,  but  is 
•entitled  to  one-third  of  the  gross  rents  of  her  husband's  dowable 
real  estate. 

7.  Insurance — ^Accident  Insurance — ^Beneficiary. — ^Where  the  insured 
carried  an  accident  policy  payable  to  his  wife,  and  directed  that 
his  son  be  made  beneficiary  upon  the  expiration  of  the  policy, 
but  died  before  the  policy  expired  and  the  change  was  made,  the 
proceeds  were  payable  to  his  wife. 

8.  Partition-^Sale  of  Real  iE)state — ^Right  of  Widow  to  Maintain  Ac- 
tion.— Under  Civil  Code,  section  490,  subsection  3,  providing  that 
a  vested  estate  in  real  property  may  he  sold  by  order  of  a  court 
of  equity,  "if  the  estate  shall  have  passed  by  devise  or  descent 
to  the  widow  and  heir  or  heirs  of  a  decedent,  and  the  widow  shall 
have  a  life  right  in  a  portion  thereof,  either  as  homestead  or 
dower  or  by  devise,  and  the  said  property  can  not  be  divided  with- 
out materially  impairing  its  value  or  the  value  of  the  plaintifTs 
interest  therein,"  the  widow  may  maintain  an  action  against  her 
husband's  executors  and  heirs  for  a  sale  of  her  husband's  real 
estate. 

9.  executors  and  Administrators — Sale  of  Real  Estate — Suit  for 
Settlement — Right  of  the  Widow,  Who  is  Also  a  Creditor,  to  Sue 
for  a  Settlement  and  Sale  of  Real  Estate. — ^Where  more  than  six 
months  have  elapsed  since  the  qualification  of  the  personal  rep- 
resentative, the  widow,  who  is  also  a  creditor,  may  bring  an  ac- 
tion for  the  settlement  of  her  husband's  estate,  and  for  a  sale 
of  his  real  estate  on  the  ground  that  his  personal  property  was 
not  sufficient  to  pay  his  debts! 

10.  Executors  and  Administrators — Suit  for  Settlement — Sale  of  Real 
Estate— ^Right  of  Widow  and  Creditor  to  Have  Attorney's  Fee 
Paid  Out  of  the  ESstate. — In  such  a  suit  the  estate  of  the  hus- 
band should  bear  the  cost  of  a  reasonable  attorney's  fee,  where  it 
appeared  that  the  executor  would  not  settle,  that  there  were 
other  creditors  besides  the  widow,  and  that  a  suit  for  settlement 
was  necessary. 

11.  Husband  and  Wife— Liability  of  Husband  for  Wife's  Physicians' 
Bills  and  Burial  Expenses. — ^While  the  husband  is  primarily  liable 
for  the  physicians'  bills  and  burial  expenses  of  his  deceased  wife, 
ho  is  only  liable  where  the  medical  services  were  rendered  or 
her  death  took  place  during  his  lifetime. 

12.  Executors  and  Administrators — ^Liability  of  'Estate  for  Publl»h- 
ing  and  Mailing  Cards  of  Thanks. — Since  cards  of  thanks  are  pub- 
lished and  mailed  at  the  instance  of  the  relatives  of  the  deceased 
for  the  purpose  of  expressing  their  appreciation  of  the  kindness 
and  attention  shown  by  sympathetic  friends,  they  constitute  no 
pant  of  the  funeral  expenses,  and  the  expense  thereof  is  not  a 
proper  charge  against  the  decedent's  estate. 

13.  Executors  and  Administrators — ^Liability  of  Estate  for  launch 
Served  to  Those  Who  Participated  in  Wake. — The  reasonable  ex- 
pense of  a  lunch  served  to  those  who  participated  in  a  wake  over 
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the  remains  of  deceased  constitutes  a  part  of  fhe  funeral  expense^ 
and  is  therefore  payable  out  of  the  estate. 

14.  Executors  and  Administrators — Ldability  of  Estate  for  Carbon 
Copy  of  Depositions  Taken  On  Behalf  of  the  Executor. — In  the 
absence  of  a  clear  showing  that  it  was  necessary  for  the  executor 
to  have  a  carbon  copy  of  depositions  taken  by  him  in  order  that 
he  might  make  proper  defense  to  a  suit  against  the  estate,  the 
expense  of  such  copy  should  not  be  borne  by  the  estate. 

15.  Executors  and  Administrators — ^Liability  of  Estate  for  Fee  of 
Witness  Who  Appraised  the  Real  Elstate  and  Gave  His  Deposition. 
— ^The  executor  was  improperly  allowed  credit  for  $17.60  paid  to 
a  witness  for  appraising  the  decedent's  real  estate  and  giving 
his  deposition,  no  such  appraisement  being  authorized  by  statute 
and  the  exigencies  of  the  case  not  being  such  as  to  make  such 
an  appraisement  necessary. 

16.  Executors  and  Administrators — ^Allowance  of  Attorneys'  Pees. — 
I'he  allowance  of  $400.00  attorneys'  fees  to  the  executor  was  rea- 
sonable and  proper,  the  executor  being  entitled  to  the  advice  of 
attorneys  and  to  their  services  in  resisting  claims  against  the 
estate,  and  in  seeking  to  recover  claims  in  favor  of  the  estate, 
and  their  services  to  this  extent  being  for  the  benefit  of  the 
estate. 

17.  Insurance— -Beneficial  Associations — Persons  Entitled  to  Funeral 
Benefits. — The  constitution  and  laws  of  a  benevolent  society  pro- 
vided that  on  the  death  of  a  member  in  good  standing,  his  wife 
or  legal  heirs,  as  named  on  his  application,  should  be  entitled  to 
the  member's  funeral  donation,  but  if  the  member  died  without 
leaving  any  legal  heirs,  the  local  union  should  <  see  him  respect- 
ably interred.  No  one  was  named  as  beneficiary  in  the  applica- 
tion, nor  did  the  wife  or  heirs  pay  or  become  liable  for  the  funeral 
expenses  of  the  decedent.  Held,  that  the  order  intended  that  the 
funeral  donation  should  be  first  applied  to  the  payment  of  the 
deceased  member's  burial  expenses,  and  that  the  fund  was  im- 
pressed with  a  trust  for  that  purpose. 

18.  Appeal  and  Error — Executors  and  Administrators — Costs — ^Per- 
sonal Ldability  of  Executor.— <:^ounsel  representing  executor  in- 
dividually and  in  his  official  capacity,  and  counsel  for  the  op- 
posing side  filed  an  agreed  schedule,  setting  forth  the  parts  of 
the  record  to  be  copied,  and  expressly  eliminating  volume  2  of 
the  transcript.  After  the  transcript  was  made  in  accordance  with 
the  agreed  schedule,  the  executor  ordered  the  clerk  to  copy  that 
portion  of  the  record  contained  in  volume  2  of  the  transcript. 
Volume  2  had  no  bearing  on  the  Issues  involved,  and  no  reference 
thereto  was  necessary  for  the  purpose  of  deciding  any  of  such 
issues.  Held,  that  the  motion  to  tax  the  costs  of  volume  2  of  the 
transcript  against  the  executor  individually  should  be  sustained. 

J.  W.  S.  CLEMENTS  and  HUGH  JOHNSON  for  appellant. 

R.  J.  HAGAN,  A.  M.  MARKET  auid  AUSTIN  WALSH  for  appellees. 
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Opinion  of  the  Coubt  by  William  Eogebs  Clay, 
Commissioner — Affirming  in  part  and  reversing  in  part 
on  the  original  appeal,  and  affirming  in  part  and  revers- 
ing in  part  on  the  cross  appeal. 

Adam  Oster,  a  resident  of  Jefferson  county,  was  killed 
on  May  29,  1915.  Besides  his  widow,  Barbara  Oster,  he 
left  surviving  him  one  son,  Otto  J.  Oster,  two  daughters, 
Elizabeth  Dewald  and  Amelia  Schmidt,  and  a  grand- 
daughter, Lillian  Malinda  Oster,  the  daughter  of  a  de- 
ceased son,  all  of  whom  were  the  issue  of  a  former  mar- 
riage. 

By  the  terms  of  his  will,  Adam  Oster  gave  to  his 
widow,  a  widow's  portion  according  to  the  law  of  Ken- 
tucky. He  also  bequeathed  to  his  granddaughter  the 
sum  of  $200.00  and  to  his  son.  Otto,  the  sum  of  $500.00. 
The  remainder  of  his  estate  he  devised  to  his  son  and 
two  daughters  in  equal  portions.  His  son  was  nominated 
and  qualified  as  executor  of  the  estate. 

At  the  time  of  his  death,  the  testator  was  the  owner 
of  personal  property  worth  about  $1,400.00,  and  two 
pieces  of  real  estate,  one  on  the  comer  of  Ballard  and 
Campbell  streets  in  Louisville  worth  about  $1,600.00, 
and  the  other  on  Market  street  in  that  city  worth  about 
$5,000.00.  Besides  an  accident  policy  for  the  sum  of 
$1,000.00,  he  carried  certain  benefit  certificates  which 
will  hereafter  be  referred  to.  Tl^e  claims  against  the  es- 
tate, including  funeral  expenses,  amounted  to  $1,132.11. 
Among  the  claims  was  a  note  of  $200.00  to  the  widow 
dated  November  9,  1912,  and  bearing  interest  from  date 
until  paid. 

At  the  time  of  his  death  the  testator  and  his  wife  were 
occupying  the  Market  street  property,  and  thereafter  his 
widow  continued  to  occupy  the  property  until  the  month 
of  March,  1916. 

On  March  21,  1916,  the  widow  renounced  the  will  in 
th6  manner  provided  by  law. 

Being  unable  to  secure  from  the  executor  her  dowable 
and  distributable  share  of  her  husband's  estate,  the 
widow  brought  suit  under  section  428  of  the  Civil  Code, 
against  the  executor  and  all  parties  in  interest,  for  a  set- 
tlement, of  the  estate.  Thereafter,  she  filed  a  reformed 
petition  setting  up  her  interest  in  the  estate,  and  asked 
that  the  real  property  be  sold,  both  on  the  ground  that 
he  personal  estate  left,  by  the  testator  was  insufficient 
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to  pay  his  debts,  and  that  she  and  his  children  were  joint 
owners  of  the  property  and  the  property  could  not  be 
divided  without  materially  impairing,  its  value.  Certain 
claims  against  the  estate  were  allowed,  while  others  were 
rejected,  and  on  final  hearing  the  real  property  was 
ordered  sold,  both  on  the  ground  of  the  insiifficiency  of 
the  personal  estate  to  pay  the  debts  of  the  testator,  and 
on  the  ground  of  indivisibility.  From  the  various  judg- 
ments. Otto  Oster  appeals,  both  as  executor  and  as  an  in- 
dividual, while  the  executors  of  Barbara  Oster,  who  died 
during  the  pendency  of  the  action,  and  Elizabeth  Dewald 
and  Amelia  Schmidt  prosecute  a  cross  appeal. 

The  grounds  urged  for  reversal  on  the  original  ap- 
peal will  be  considered  in  their  order, 

(1)  Since  the  husband  may  consume  or  dispose  of 
all  his  personal  estate  without  the  consent  of  his  wife,  it 
necessarily  follows  that  the  wife  has  no  vested  estate  in 
the  personal  property  of  her  husband.  That  being  true, 
no  contract  rights  are  involved  and  the  legislature  has 
plenary  power  to  prescribe  what  portion  of  the  husband's 
personal  estate  -shall  be  exempted  to  the  widow.  Hence, 
the  widow's  exemption  rights  in  personal  property  are 
controlled  by  the  law  in  force  at  the  time  of  her  hus- 
band's death,  and  not  by  the  law  in  force  at  the  time  of 
her  marriage.  Under  the  present  statute,  which  was  in 
force  when  Adam  Oster  died,  his  widow,  there  being  no 
infant  children,  was  entitled  to  money  or  other  personal 
property  of  the  value  of  $750.00,  and  this  statute  applies 
where  the  widow  renounces  the  provi-sions  of  the  will  in 
the  time  prescribed  by  law.  Kentucky  Statutes,  section 
1403,  subsection  5.  Since  the  executor  had  on  hand  a 
sufficient  amount  of  money  to  pay  the  widow's  exemp- 
tion, but  failed  to  do  so,  it  was  proper  to  render  judg- 
ment against  the  executor  for  the  sum  of  $750.00.  How- 
ever, the  estate  is  not  properly  chargeable  with  interest 
on  this  amount.  If  the  case  is  one  where  interest  should 
be  charged,  it  should  go  against  the  executor  individual- 
ly. We  may  further  add  that  if  the  executor  has  used 
the  exempted  property  for  the  purpose  of  paying  debts, 
the  widow's  judgment  is  not  collectible  out  of  the  real 
estate  of  her  husband,  but  is  a  personal  liability  of  the 
executor,  who,  upon  a  sale  of  the  real  estate,  will  be  sub- 
rogated to  the  rights  of  the  creditors  whose  debts  he 
paid.  Franzell's  Exor.  v.  Franzell,  153  Ky.  171,  154  S. 
W.  912. 
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(2)  Since  no  dower  was  assigned  to  the  widow,  she 
not  only  had  the  right  to  occupy  the  mansion  house  free 
of  rent,  but  was  also  entitled  to  one-third  of  the  gross 
rents  of  her  husband's  dowable  real  estate.  Kentucky 
Statutes,  section  2138;  Moij;on's  Exor.  v.  Morton,  112 
Ky.  712, 66  S.  W.  641. 

(3)  A  careful  review  of  the  evidence  convinces  us 
that  the  charge  of  waste  made  against  the  widow  was 
not  sustained. 

(4)  At  the  time  of  his  death,  Adam  Oster  carried 
an  accident  policy  in  the  Fidelity  and  Casualty  Com- 
pany, payable  to  his  wife.  After  his  death  the  proceeds 
were  paid  to  Mrs.  Oster.  Otto  Oster  claimed  the  pro- 
ceeds of  this  policy  on  the  ground  that  he  had  been  made 
the  beneficiary.  The  evidence  merely  shows  that  Adam 
Oster  directed  that  the  change  be  made  when  the  policy 
expired.  Adam  Oster 's  death  took  place  before  the 
policy  expired  and  no  change  in  the  beneficiary  was 
made.  It  necessarily  follows  that  the  policy  was  pay- 
able to  Mrs.  Oster,  the  original  beneficiary. 

(5)  The  evidence  leaves  no  doubt  that  Adam  Oster 
borrowed  $200.00  from  his  wife,  and  executed  to  her  the 
note  of  November  9, 1912.  It  follows  that  the  chancellor 
did  not  err  in  adjudging  that  the  note  was  a  valid  claim 
against  the  estate. 

(6)  There  is  no  merit  in  the  contention  that  the 
widow  could  not  maintain  the  action  for  the  sale  of  the 
decedent's  real  estate.  In  the  first  place  the  Code  pro- 
vides that  a  vested  estate  in  real  property  may  be  sold 
by  order  of  a  court  of  equity,  **if  the  estate  shall  have 
passed  by  devise  or  des^jent  to  the  widow  and  heir  or 
heirs  of  a  decedent,  and  the  widow  shall  have  a  life  right 
in  a  portion  thereof,  either  as  homestead  or  dower  or 
by  devise,  and  the  said  property  can  not  be  divided  with- 
out materially  impairing  its  value  or  the  value  of  the 
plaintiff's  interest  therein."  Civil  Code,  sec.  490,  sub- 
section 3.  In  the  next  place  the  widow  was  a  creditor 
of  the  decedent,  and  more  than  six  months  having  elapsed 
since  the  qualification  of  the  personal  representative, 
she  had  the  right  to  bring  an  action  for  the  settlement  of 
the  estate,  and  for  a  sale  of  the  real  estate  on  the  ground 
that  the  personal  property  was  not  sufficient  to  pay  his 
debts.   Civil  Code,  sections  428  and  429. 
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(7)  The  attorneys  for -the  widow  ^ere  allowed  by 
the  commissioner  a  fee  of  $300.00,  payable  out  of  the  es- 
tate of  Adam  Oster.  On  exceptions,  the  chancellor  held 
that  only  $100.00  of  this  fee  should  be  paid  out  of  said 
estate,  and  that  the  remainder  should  be  paid  out  of  the 
estate  of  the  widow  who  was  then  dead.  It  is  argued  that 
no  allowance  should  have  been  made  out  of  the  estate  of 
Adam  Oster  because  the  suit  was  solely  for  the  benefit  of 
the  widow.  It  appears,  however,  that  the  executor  would 
not  settle,  that  there  were  other  creditors  besides  the 
widow,  and  that  a  suit  for  -settlement  was  necessary.  To 
this  extent  the  suit  brought  by  the  widow  was  for  the 
benefit  of  the  estate,  and  the  estate  should  bear  the  cost 
of  a  reasonable  attorney's  fee.  In  our  opinion,  the 
amount  fixed  by  the  chancellor  was  altogether  reason- 
able. 

On  the  cross  appeal  numerous  errors  are  assigned, 
which  will  be  considered  in  the  following  order: 

(1)  While  the  husband  is  primarily  liable  for  the 
physicians'  bills  and  burial  expenses  of  his  deceased 
wife,  he  is  only  liable  where  the  medical  services  were 
rendered  or  her  death  took  place  during  his  lifetime. 
Here,  Mrs.  Oster  died  and  the  medical  services  were- 
rendered  after  Adam  Oster 's  death.  It  follows  that 
there  was  no  error  in  refusing  to  allow  these  claims 
against  the  estate  of  Adam  Oster. 

(2)  The  expense  incurred  for  publishing  cards  of 
thanks  in  the  Louisville  newspapers  and  mailing  them  to 
friends  was  not  a  proper  charge  against  the  decedent's 
estate.  Such  cards  are  published  and  mailed  at  the  in- 
stance of  the  relatives  of  the  deceased  for  the  purpose  of 
expres-sing  their  appreciation  of  the  kindness  and  atten- 
tion shown  by  sympathetic  friends,  and  constitute  no 
part  of  the  funeral  expenses. 

(3)  It  is  insisted  that  the  estate  should  not  have 
been  charged  with  the  expense  incurred  for  lunch  for 
those  who  participated  in  the  wake  over  the  remains  of 
the  decedent.  It  is  customary  with  some  to  have  a  wake, 
with  others  to  have  friends  ''sit  up  with  the  dead,"  and 
since  those  who  perform  this  service  are  required  to  re- 
main awake  all  night,  it  is  likewise  the  custom  to  serve 
a  lunch.  Since  they  are  present  not  merely  to  relieve  the 
family,  but  to  serve  and  protect  the  dead,  it  seems  to  us 
that  any  reasonable  expense  made  necessary  by^   their 
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presence  -should  not  fall  on  the  family,  but  should  be  re- 
garded as  a  part  of  the  funeral  expenses,  and  therefore 
payable  out  of  the  estate  of  the  deceased.  Here,  the  ex- 
pense for  the  lunch  was  only  $4.40,  and  being  alto- 
gether reasonable,  was  properly  allowed  against  the  es- 
tate. 

(4)  The  next  question  is  whether  the  item  of  $20.20 
for  carbon  copy  of  depositions  taken  on  behalf  of  the  ex- 
ecutor shpuld  have  been  allowed  as  a  claim  against  the 
estate.  The  carbon  copy  was  furnished  for  the  conveni- 
ence of  the  executor,  and  no  particular  necessity  there- 
for was  shown.  It  seems  to  us  that  the  executor  had  no 
power  to  burden  the  estate  with  "SUch  an  extraordinary 
expense  in  the  absence  of  a  clear  showing  that  it  was  nec- 
essary for  him  to  have  a  carbon  copy  of  the  depositions 
in  order  that 'he  might  make  proper  defense.  No  such 
showing  having  been  made,  he  should  not  have  been 
credited  with  the  item  in  question. 

(5)  It  appears  that  the  executor  was  allowed 
credit  for  $17.50  paid  to  a  witness  for  appraising  the  de- 
cedent's real  estate,  and  giving  his  deposition.  No  such  v 
appraisement  is  authorized  by  statute,  and  the  ex- 
igencies of  the  case  not  being  such  as  to  make  such  an 
appraisement  necessary,  we  conclude  that  the  claim 
should  not  have  been  allowed  against  the  estate. 

(6)  The  chancellor  allowed  a  fee  of  $100.00  to  the 
executor's  attorneys,  Selligman  &  Selligman,  and  a  fee 
of  $300.00  to  William  McKee  Duncan,  another  attorney. 
The  allowances  are  challenged  on  the  ground  that  the 
services  were  not  in  the  interest  of  the  estate  and  the 
fees  were  excessive.  It  seems  to  us  that  the  allowances 
were  both  proper  and  reasonable.  The  executor  was  en- 
titled to  the  advice  of  attorneys  and  to  their  services  in 
resisting  claims  against  the  estate,  and  in  seeking  to  re- 
cover claims  in  favor  of  the  estate,  and  to  this  extent 

,  their  services  were  for  the  benefit  of  the  estate. 

(7)  The  decedent,  Adam  Oster,  was  a  member  of 
four  fraternal  societies  which  paid  certain  benefits  on 
the  death  of  a  deceased  member  in  good  standing.  The 
amount  paid  by  the  United  Brotherhood  of  Carpenters 
and  Joiners  of  America  was  $300.00,  by  the  Independent 
Order  of  Odd  Fellows,  $50.35,  by  the  Working  Men's  As- 

ociation,  $50.00-,  and  by  the  German  Soldiers'  Society, 
30.00.    It  was  held  by  the  chancellor  that  these  sums 
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should  be  applied  on  the  decedent's  funeral  expenses, 
which  were  less  than  $300.00,  and  that  the  balance  was 
payable  to  the  widow's  executors.  The  widow's  ex- 
ecutors contend  that  all  of  these  benefits  were  payable  to 
her  estate.  Since  the  widow  was  given  the  excess  of  all 
the  funeral  benefits  over  the  funeral  expenses,  it  follows 
that  the  judgment  was  not  erroneous  if  the  $300.00  bene- 
fit provided  for  in  the  constitution  and  laws  of  the  United 
Brotherhood  of  Carpenters  and  Joiners  of  America 
should  have  been  applied  to  the  payment  of  decedent's 
funeral  expenses.  Section  48  of  the  constitution  and  laws 
provides  in  part  as  follows:  **0n  the  death  of  a  mem- 
ber in  good  standing,  his  wife  or  legal  heirs,  as  named  on 
his  application,  shall  be  entitled  to  the  member's  funeral 
donation  as  prescribed  in  the  constitution  and  laws  of 
the  United  Brotherhood.  If  a  member  in  good  standing 
dies  without  leaving  any  legal  heirs,  the  local  union  shall 
see  him  respectably  interred.  The  oflScers  or  a  commit- 
tee of  the  local  union  shall  attend  his  funeral  and  the 
United  Brotherhood  shall  pay  the  funeral  expenses,  but 
in  no  case  shall  these  expenses  exceed  the  full  anjiount  of 
donation  to  which  the  member  is  entitled  at  time  of 
death,  nor  shall  the  United  Brotherhood  be  held  liable 
for  any  further  donations  in  the  name  of  the  deceased." 
By  section  49  it  is  provided  in  substance  that  a  bene- 
ficial member,  who  is  in  good  -standing,  shall  be  entitled 
to  a  funeral  donation  of  $300.00  after  five  years'  mem- 
bership or  more.  It  appears  that  neither  his  wife  nor  his 
legal  heirs  were  named  as  beneficiaries  in  decedent's  ap- 
plication, nor  did  they  pay  or  become  liable  for  his 
funeral  expenses.  A  careful  reading  of  the  constitution 
and  laws  of  the  order  convinces  us  that  the  order  intend- 
ed that  the  funeral  donation  should  be  first  applied  to  the 
payment  of  a  deceased  member's  burial  expenses,  and 
that  the  fund  was  impressed  with  a  trust  for  that  pur- 
pose. Redmond  v.  Redmond,  112  Ky.  760,  66  S.  W.  745; 
Stilhnan  v.  K.  P.,  84  N.  J.  Eq.  399,  93  A.  685. 

A  motion  has  been  made  by  the  widow's  executors  to 
have  the  costs  of  transcript  No.  2  taxed  against  Otto  J. 
Oster  individually.  It  appears  that  counsel  representing 
Otto  J.  Oster  individually,  and  as  executor  of  Adam 
Oster,  agreed  with  the  attorneys  representing  appellees 
as  to  what  parts  of  the  record  should  be  copied  for  the 
appeal,  and  filed  in  the  circuit  clerk's  oflSce  an  agreed 
fichediQe  setting  forth  the  parts  of  the  record  to  be  copied, 
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and  expressly  eliminating  that  portion  of  the  record  in 
volume  2  of  the  transcript.  After  the  record  was  copied 
and  the  transcript  was  made  in  accordance  with  the 
agreed  schedule,  Otto  J.  Oster  ordered  the  clerk  to  copy 
that  portion  of  the  record  contained  in  volume  2  of  the 
transcript.  It  does  not  appear  that  volume  2  has  any 
bearing  on  the  iss,ues  involved  on  the  appeal,  and  no 
reference  thereto  was  necessary  for  the  purpose  of  de- 
ciding any  of  such  issues.  That  being  true,  it  seems  to 
us  that  the  motion  to  tax  the  costs  of  volume  2  of  the 
transcript  against  Otto  J.  Oster  individually  should  be 
sustained.  With  this  exception,  the  costs  of  the  appeal 
will  be  divided  equally  between  appellant  and  appellee. 

Affirmed  in  part  and  reversed  in  part  on  the  original 
appeal,  and  affirmed  in  part  and  reversed  in  part  on  the 
cross  aK>eal,  and  cause  remanded  for  proceedings  not 
inconsistent  with  this  opinion.  - 


Shutty  et  al.  y.  Methodist  Episcopul  ChurdL 

(Decided  January  30,  1920.) 

Appeal  from  McLean  Circuit  Court. 

1.  Adverse  Possession — Color  of  Title — Requisites. — Generally 
speaking,  any  instrument,  however  defective  or  imperfect,  and 
no  matter  from  what  cause  invalid,  ^lurporting  to  convey  the  land 
and  showing  the  extent  of  the  tenant's  claim,  may  be  "color  of 
title";  and  a  claim  to  the  land  thereunder  will  draw  to  the  claim- 
ant the  protection  of  the  statute  of  limitations,  the  other  re- 
quisites  of  adverse  possession  being  present. 

2.  Adverse  Possession — Color  of  Title — ^Requisites. — ^Except  in  par- 
ticular cases  covered  by  statute,  it  is  not  a  necessary  element  of* 
"color  of  title"  that  the  claimant  thereunder  should  believe  it  to 
be  valid;  nor  will  the  claimant's  possession  be  any  the  less  ad- 
verse because  he  has  knowledge  of  title  in  another. 

3.  Adverse  Possession — Character  and  Continuity  of  Possession — 
Church  Property— Sufficiency  of  Possession.— The  strict  rule 
applicable  to  ordinary  property  with  respect  to  the  character  and 
continuity  of  possession  is  not  applied  in  case  of  iK*operty  used 
for  school  or  church  purposes,  but  the  (possession  of  such  prop- 
erty is  adverse  if  it  is  used  in  the  way  that  such  property  is  ordi- 
narily used. 

4.  Adverse  Possession — Character  and  Continuity  of  Possession — 
Church  Property— Sufficiency  of  Possession. — ^Where   there  was 
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-  a  church  building  on  the  lot  tn  controversy,  in  which  the  con- 
gre^tion  regularly  held  its  services,  and  the  adjoining  portion 
of  the  lot  was  used  by  the  members  for  the  purpose  of  hitching 
their  horses,  storing  their  vehicles,  holding  their  church  picnics* 
etc.,  the  possession  of  the  lot  was  continuous  and  adverse. 

5.  Adverse  Possession — Extent  of  Possession — Effect  of  Acquiring 
Deed  After  Entry. — ^Where  a  congregation  builds  a  church  on  a 
lot,  the  corners  of  which  are  marked,  and  occuipies  the  lot  in 
the  manner  in  which  church  property  is  ordinarily  used,  and 
subsequently  takes  a  deed  defining  the  boundary  which  had  be- 
come obscure  by  reason  of  the  destruction  of  the  comer  trees, 
and  continues  to  occupy  the  entire  lot  for  fifteen  years,  the  pos- 
session is  adverse  to  the  extent  of  the  deed,  and  it  is  imimatorial 
that  the  original  entry  was  not  made  under  the  deed. 

6.  Trespass — Damages — Excessive. — ^In  an  action  by  a  church  to  re- 
cover damages  for  the  destruction  of  shade  trees,  evidence  con- 
sidered and  a  verdict  of  $700.00  held  not  excessive. 

LOUIS  I.  IGLEHEART  and  JOE  H.  MILLER  for  appellants. 

W.  B.  NOE,  W.  A.  TAYLOR  and  BEN  D.  RINGO  for  appellee. 

Opinion  op  the  Cottbt  by  William  Rogers  Clay, 
CoMMissiONi:R — ^Affirming, 

The  Methodist  Episcopal  Church  brought  this  suit 
against  G.  P.  Shutt  and  Adelia  Bryant  to  recover  dam- 
ages for  trespass.  From  a  verdict  and  judgment  in  its 
favor  for  $700.00,  the  defendants  appeal. 

The  land  which  plaintiff  claims  to  own  is  in  the  form 
of  a  square  and  is  described  as  follows : 

*' Beginning  at  a  Spanish  oak  on  the  south  side  of 
the  Eumsey  and  A-shbysburg  road,  and  running  thence 
east,  66  yards  to  a  stake;  thence  south,  66  yards  to  an 
ash  and  beech ;  thence  west,  66  yards  to  a  stake ;  thenoe 
north,  66  yards  to  the  beginning.'* 

On  the  land  is  located  a  church  building,  thirty-six 
by  forty,  which  was  con-structed  about  thirty  years  be- 
fore the  suit  was  brought.  Several  witnesses  testified  to 
having  seen  the  comers  called  for  in  the  above  descrip- 
tion, but  admitted  that  the  comers  were  now  gone  and 
had  not  been  there  for  several  years  For  this  reason  de- 
fendants insist  that  plaintiff  failed  to  show  an  adverse 
holding  to  a  well  marked  boundary,  and  that  the  trial 
court  should  have  directed  a  verdict  in  their  favor. 
Passing  this  phase  of  the  case,  however,  we  find  that  J. 
M.  Shutt  conveyed  the  property  to   plaintiff   by   deed 
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dated  January  16,  1894,  and  recorded  in  the  McLean 
county  court  clerk's  office.  In  this  deed  the  property  is 
described  as  above  set  out. 

For  appellants  it  is  insisted  that  the  deed  does  not 
operate  as  ** color  of  title,'*  because  the  trustees  of  the 
church  knew  that  the  title  was  in  William  Shutt,  the 
brother  of  the  grantor,  and  because  the  deed  wa-s  exe- 
cuted some  years  after  the  church  had  entered  and  taken 
possession  of  the  land.  It  must  be  remembered  that 
I* color  of  title"  is  title  in  appearance  only  and  not  title 
in  fact.  If  the  instrument  itself  passes  or  constitutes 
title,  it  is  not  ** color  of  title."  Generally  spesJdng,  any 
instrument,  however  defective  or  imperfect^  and  no  mat- 
ter from  what  cause  invalid,  purporting  to  convey  the 
land  and  showing  the  extent  of  the  tenant's  claim,  may 
be  ** color  of  title;"  and  a  claim  to  the  land  thereunder 
will  draw  to  the  claimant  the  protection  of  the  statute 
of  limitations,  the  other  requisites  of  adverse  posses- 
sion being  present.  Crowder  v  Doe,  162  Ala.  151,  50  So. 
230, 136  A.  S.  E.  17;  1  R.  C.  L.,  sec.  23,  p.  711.  Except  in 
particular  cases  covered  by  statute,  it  i-s  not  a  neces- 
sary element  of  ** color  of  title"  that  the  claimant  there- 
under should  believe  it  to  be  valid.  Nor  will  the  claim- 
ant's  possession  be  any  the  less  adverse  because  he  has 
knowledge  of  title  in  another.  1  E.  C.  L.,  sec.  22,  p.  710 ; 
Dikeman  v.  Parrish,  6  Pa.  St.  210,  47  Am.  Dec.  455.  It 
does  not  appear  that  the  trustees  to  whom  the  deed  was 
made  were  guilty  of  fraud  in  acquiring  the  deed,  or  that 
they  clearly  knew  that  the  legal  title  was  in  William 
Shutt,  but  even  if  they  did  know  this  to  be  the  case,  such 
knowledge  under  the  above  authorities  did  not  render 
the  deed  ineffectual  as  '* color  of  title." 

The  facts  of  this  case  render  it  unnecessary  to  de- 
termine whether  one,  who  without  ** color  of  title," 
enters  upon  a  tract  of  unoccupied  land  and  takes  pos- 
sessioil  of  only  a  part  of  the  land,  can  extend  his  posses- 
sion so  as  to  embrace  the  whole  tract,  merely  by  obtain- 
ing ** color  of  title"  thereto  subsequently  to  his  entry, 
and  continuing  to  occupy  only  the  land  of  which  he  orig- 
inally took  actual  possession.  The  strict  rule  applicable 
to  ordinary  property  with  respect  to  the  character  and 
continuity  of  possession  is  not  applied  in  cases  of  prop- 
erty used  for  school  or  church  purposes  Britt  v.  Houser, 
171  Ky.  494,  188  S.  W.  628;  Singleton  v.  Trustees,  10 
Ky.  L.  E.  851.   The  possession  of  such  property  is  ad- 
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verse  if  it  is  used  in  the  way  that  such  property  is  ordi- 
narily used.  Here,  there  was  a  church  building  on  the 
land  in  controversy  in  which  the  congregation  regularly 
held  its  services,  and  the  adjoining  lot  was  used  by  the 
members,  both  before  and  after  acquiring  the  deed,  for 
the  purpose  of  hitching  their  horses,  storing  their  ve- 
hicles, holding  their  church  picnics,  etc.,  and  this  char- 
acter of  possession  was  clearly  adverse  and  continuous. 
That  being  true,  the  case  is  not  one  where  the  church 
entered  without  ** color  of  title''  and  took  possession  of 
only  a  portion  of  the  lot,  and  thereafter  attempted  to 
extend  its  possession  by  merely  taking  the  deed  and  con- 
tinuing to  occupy  only  that  portion  of  the  lot  of  which 
it  originally  took  actual  possession  On  the  contrary,  the 
case  is  one  where  the  church  originally  entered  and  took 
possession  of  the  whole  lot,  the  boundary  of  which  was 
marked,  and  after  acquiring  the  deed  continued  its  pos- 
session of  the  whole  lot,  and  the  only  effect  of  the  deed 
was  clearly  to  define  the  boundary  which  had  become 
obscure  by  reason  of  the  destruction  of  the  comer  trees. 
In  other  words,  the  deed  showed  not  merely  the  extent 
of  the  church's  claim  of  possession,  but  the  land  which 
the  congregation  actually  occupied,  and  this  possession 
having  been  maintained  under  the  deed  for  much  longer 
than  fifteen  years,  it  is  immaterial  that  the  original 
entry  was  not  made  under  the  deed.  2  C.  J.,  sec.  401,  p. 
198;  Kendrick  v.  Latham,  23  Fla.  819,  6  S.  871;  Hawkins 
V.  Richmond  Cedar.Works,  122  N.  V.  87,  30  S.  E.  13. 

It  is  argued  with  great  earnestness  that  the  verdict 
for  $700.00  is  excessive.  The  evidence  shows  that  the 
defendants  entered  upon  the  lot,  destroyed  a  great  num- 
ber of  -shade  trees  and  left  the  church  practically  with- 
out shade.  The  evidence  for  plaintiff  tended  to  show 
that  the  difference  in  the  value  of  the  property  before 
and  after  the  trespass  was  largely  in  excess  of  the  sum 
of  $700.00,  while  defendants'  evidence  tended  to  show 
that  the  whole  property  was  not  worth  that  amount. 
There  can  be  no  doubt  that  the  amount  of  damage  was 
a  question  for  the  jury,  and  not  being  able  to  say  that 
the  amount  awarded  was  flagrantly  against  the  evi- 
dence, the  verdict  will  not  be  disturbed. 

Judgment  affirmed. 

Chief  Justice  Carroll  dissents  from  so  much  of  the 
opinion  as  holds  that  a  party  can  fraudulently  or  with 
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knowledge  that  a  party  has  no  title  obtain  from  him  a 
deed  and  by  virtue  thereof  avail  himself  of  the  advan- 
tages afforded  by  a  color  of  title  conveyance.  Foulke  v. 
Bond,  41  N.  J.  L.  257;  West  v.  Middlesex  Banking  Co., 
33  S.  D.  465;  Litchfield  v.  Sewell,  97  Iowa  247 j  State  v. 
King,  77  W.  Va.  37;  Goodson  v.  Brothers,  111  Ala.  589; 
Reay  v.  Butler,  95  Cal.  206;  Baker  v.  Swan,  32  Md.  355. 


Kentucky  Coal  LAnds  0>mpany  v.  J.  D.  Hughes  Lum- 
ber 0>mpany,  et  aL 

(Decided  February  3,  1920.) 

Appeal  from  Leslie  Circuit  Court. 

1.  Public  Lands — ^Patents  or  Grants.— Where  a  body  of  land  la 
covered  by  more  than  one  patent,  the  senior  patent  will  prevail 
unless  the  claimant  under  a  Junior  patent  has  actually  entered 
within  the  lap  and  reduced  the  boundary  in  question  to  actual 
possession  and  so  held  and  claimed  it  openly  and  adversely  for 
the  statutory  period. 

2.  Public  Lands — Conflicting  Entries,  Claims  or  Patents — Possession. 
— One  who  purchases  a  large  boundary  of  land  to  which  the 
vendor  has  title  to  a  part  only,  and  enters  upon  the  part  to  which 
he  has  title  though  he  has  a  marked  boundary  around  the  other 
lands  described  in  his  deed,  his  entry  upon  that  to  which  he  has 
title  does  not  give  him  possession  of  the  marked  boundary  covered 
by  a  senior  patent  unless  he  enters  within  the  lap  and  takes 
actual  possession  thereof,  and  an  occasional  entry  on  such  land 
and  the  cutting  of  timber  therefrom  does  not  amount  to  actual 
possession  within  the  rule  adopted  in  this  state. 

3.  Evidence — Deeds — ^When  SufTicient  to  Show  Title.— Where  the  bill 
of  exceptions  shows  that  a  deed  in  the  chain  of  title  under  which 
the  plaintiff  claims  was  read  to  the  Jury  as  a  part  of  the  testimony 
for  plaintiff,  the  name  of  the  crrantor  and  the  name  of  the  grantee 
and  the  book  and  page  in  which  it  is  recorded,  although  it  is  not 
shown  by  the  bill  of  exceptions  that  the  deed  was  actually  made 
a  part  of  the  evidence  other  than  to  read  it  as  a  part  of  the 
testimony,  it  will  be  sufficient  to  show  title,  and  the  failure  to 
make  the  deed  a  part  of  the  evidence  where  it  has  been  read  to 
the  Jury  without  objection  on  the  part  of  the  defendant,  will  not 
amount  to  a  break  in  the  chain  of  title. 

CLEON  K.  CALVERT  for  appellant. 

LEWIS   &   LEWIS,   BRONAUGH   &   BRONAUGH   and   A.   T.   W. 
MANNING  for  appellees. 
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Opinion  of  the  Court  by  Judge  Sampson — ^AflSrmiiig 
in  part  and  reversing  in  part. 

The  title  to  five  separate  boundaries  of  land  was  in- 
volved in  this  case  below,  and  title  to  three  of  them  is 
involved  on  this  appeal.  The  Kentucky  Coal  Lands 
Company  instituted  this  action  in  the  Leslie  circuit 
court  against  the  J.  D.  Hughes  Lumber  Company  and 
three  individuals,  alleging  that  it  was  the  owner  of  cer- 
tain lands  located  in  Leslie  county  and  averring  that 
the  defendants  were  each  unlawfully  and  wrongfully  in 
the  possession  thereof,  and  holding  the  same  against  the 
plaintiff.  It  prayed  to  be  adjudged  the  owner  of  said 
property  and  the  immediate  possession  thereof,  and  also 
asked  for  $300.00  damages  for  wrongful  detention.  An 
amended  petition  was  filed  setting  up  a  new  boundary. 

The  defendant,  Hughes  Lumber  Company,  answered 
in  four  paragraphs.  By  the  first  paragraph  it  averred 
that  the  defendant  was  without  sufficient  knowledge  or 
information  to  form  a  belief  as  to  whether  the  lands  de-. 
scribed  in  the  petition  were  the  lands  of  plaintiff,  and 
therefore  denied  the  ownership  of  plaintiff  to  said  lands, 
and  also  denied  that  it  had  wrongfully  detained  the  lands 
from  the  plaintiff;  denied  that  plaintiff  was  damaged. 
While  in  the  second  paragraphs  tlie  defendant  denied 
that  the  possession  of  the  lands  was  obtained  by  its  co- 
defendants,  but  averred  that  if  said  lands  were  held  by 
its  co-defendants  against  the  plaintiff  that  such  holding 
was  without  its  knowledge  and  consent,  describing  the 
boundaries.  By  the  fourth  paragraph  it  set  up  title  to 
a  large  boundary  of  land  described  as  lying  adjacent  to 
the  tracts  of  land  described  in  the  petition  and  amended 
petition.  It  was  further  averred  that  George  Collin^, 
one  of  the  defendants  named  in  the  petition,  was  a  tenant 
of  the  Hughes  Lumber  Company,  and  in  possession  of 
the  lands  described  for  its  use  and  benefit.  Later  the 
defendant,  Hughes  Lumber  Company,  amended  its  an- 
swer withdrawing  part  of  the  allegations  and  part  of 
the  denials  of  the  original  answer.  It  also  set  up  title 
by  adverse  possession  to  all  of  the'  lands  in  the  bound- 
ary described  in  its  answer  which  lapped  upon  or  inter- 
fered with  the  lands  claimed  by  the  plaintiff.  Issue  was 
joined  by  reply  and  a  trial  was  had  before  a  jury,  and 
the  jury  returned  this  verdict: 
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''We,  ,the  jury  do  agree  and  find  for  the  defendant 
company  numbers  3,  4  and  5.  We,  the  jury,  do  agree  and 
find  for  the  plaintiflf  number  1  and  number  2.'' 

These  five  tracts  of  land  were  numbers  1,  2,  3,  4  and 
5,  and  the  jury  found  tracts  designated  on  the  map  as 
numbers  1  and  2  for  the  plaintiflf,  Kentucky  Coal  Lands 
Company,  and  tracts  numbers  3  and  4  and  5  for  the  de- 
fendant, Hughes  Lumber  Company.  The  .  coal  lands 
company  prosecutes  this  appeal  but  the  Hughes  Lumber 
Company  has  no  cross-appeal.  It  will,  therefore,  be  un- 
necessary for  us  to  consider  tracts  numbers  1  and  2  be- 
cause the  title  to  these  is  conceded  by  appellee  to  be 
in  appellant,  Kentucky  Coal  Lands  Company. 

Tract  number  3  lies  within  the  Nelson  Wilder  800 
acre  patent  No.  12,812  issued  in  1849.  It  also  lies  within  * 
the  William  Lusk  400  acre  patent  No.  6,869,  issued  in 
1845.  Both  these  patents  are  claimed  and  owned  by  the 
Kentucky  Coal  Lands  Company.  Tract  No.  3  lies  within 
the  Woolery  Bolin  125  acre  patent  No.  47,081,  issued  in 
1871,  and  it  also  lies  within  the  William  Bolin  2,500  acre 
patent  No.  8,317,  issued  in  1846.  The  oldest  patent 
covering  tract  No.  3,  is  the  one  issued  to  William  Lusk  in 
1845,  and  which  is  owned  by  the  plaintiflf,  Kentucky 
Coal  Lands  Company.  It  is  insisted,  however,  that  the 
Kentucky  Coal  Lands  Company  has  not  -shown  a  com- 
plete chain  of  title  from  the  patentee.  Nelson  Wilder, 
down  to  itself  for  the  800  acre  tract.  Appellee  also  con- 
tends that  there  is  not  sufficient  evidence  of  the  conveyance 
of  the  800  acre  patent  from  E.  H.  Patterson,  trustee,  to 
the  Kentucky  Coal,  Iron  &  Development  Company,  onfe 
of  the  mesne  conveyances  upon  which  appellant  relies. 
The  bill  of  exceptions,  however,  contains  the  following: 
^^Ile  (witness  for  plaintiflf)  then  read  to  the  jury  as  a 
part  of  his  testimony  in  thi-s  case  a  deed  of  conveyance 
from  E.  PL  Patterson,  trustee,  to  the  Kentucky  Coal, 

Iron  &  Development  Company,  dated  the day  of 

,  18 ,  and  now  of  record  in  the 

office  of  the  clerk  of  the  Leslie  county  court  in  deed  book 
No.  5,  at  page  208  therein,  wliieh  deed  conveys  the  same 
land  described  in  the  foregoing  patents,  with  senior 
patents  exchided  therefrom."  A\Tiile  the  deed  itself  does 
not  appear  in  the  record,  the  bill  of  exceptions  does  show 
that  the  deed  was  read  to  the  jury  as  a  part  of  the  tes- 
timony in  the  case,  and  while  this  is  rather  a  loose  prac- 
tice it  was  sufficient  to  have  warranted  the  jury  in  be- 
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lieving  that  Patterson  as  trustee  had  conveyed  the  lands 
to  the  Kentucky  Coal,  Iron  &  Development  Company, 
and  we  think  does  not  amount  to  a  break  in  the  evi- 
dence of  the  plaintiff  showing  its  chain  of  title.  The 
reading  of  the  deed  to  the  jury  as  a  part  of  the  testi- 
mony amounts  to  an  introduction  of  the  deed  as  evi- 
dence, and  if  appellees  had  desired  the  deed  to  be  made 
a  part  of  the  evidence  they  should  have  entered  a  mo- 
tion to  that  end,  and  having  failed  to  do  so  they  are  in 
no  position  now  to  complain.  Therefore,  tract  No.  3,  is 
the  property  of  the  Kentucky  Coal  Lands  Company  un- 
less appellee  and  its  predecessors  in  title  have  claimed 
and  adversely  held  said  boundary  for  the  statutory 
period  next  before  the  commencement  of  this  action,  in 
which  event  tract  No.  3  belongs  to  the  Hughes  Lumber 
Company.  The  plaintiff,  Kentucky  Coal  Lands  Com- 
pany, produced  its  paper  title  from  the  Commonwealth 
down  to  itself  and  relies  upon  this  paper  title. 

The  appellee,  lumber  company,  claims  tract  No.  3  by 
adverse  possession  and  relies  upon  the  fact  that  a  part 
of  this  boundary  was  cleared  and  under  fence  at  the 
time  and  for  some  years  before  the  institution  of  this 
action.  It  further  contend-s  that  one  of  its  tenants, 
George  Collins,  lived  either  on  this  boundary  or  very 
near  it  and  held,  used  and  cultivated  j^he  same  for  sev- 
eral years  previous  to  the  commencement  of  this  suit; 
that  one  Pleas  Hacker  built  a  house  very  near  this  tract 
of  land  some  thirty  or  forty  years  ago  and  lived  there 
for  several  years  and  cleared  up  a  few  acres  of  ground, 
and  that  since  that  time  other  people  have  occupied  the 
Hacker  place  as  tenants  of  appellee,  and  that  this  hold- 
ing was  open  and  adverse  to  the  coal  lands  company  and 
continued  for  more  than  the  statutory  period,  thereby 
vesting  in  appellee  the  title  to  said  boundary  of  land.  So 
the  only  question  with  respect  to  the  title  to  this  parcel 
is  the  actual  possession  thereof  by  appellee  for  the  stat- 
utory period  before  the  commencement  of  this  -action, 
because  it  is  manifest  that  the  legal  paper  title  is  in  the 
coal  lands  company.  On  the  question  of  possession  of 
this  boundary  William  Bolin  testified  that  there  had  been 
a  field  around  the  Hacker  house  for  seventy  or  seventy- 
five  years  *'I  supposed."  Another  witness  named 
George  Collins  testified  that  he  was  the  tenant  of  the 
lumber  company  and  moved  into  a  little  house  near  this 
bondary  of  land  about  fourteen  years  before  the  com- 
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mencement  of  this  action,  and  had  continuously  lived 
there  since  that  time  up  to  the  time  of  the  giving  of  his 
evidence.  But  it  is  shown  by  Collins  that  the  field,  now 
cleared  and  fenced  in  this  boundary,  had  been  in  exist- 
ence only  three  or  four  years  before  the  «uit  was  com- 
menced, if  that  long,  but  that  a  field  of  three  or  four 
acres  around  the  Hacker  house  which  was  on  the  out- 
side of  the  Wilder  patent  had  existed  back  as  far  as  he 
could  remember  This  being  the  evidence  for  the  lumber 
company  on  the  subject  of  adverse  possession,  it  is  clear 
that  the  trial  court  erred  in  submitting  the  question  of 
adverse  possession  of  this  tract  to  the  jury,  because 
there  was  no  evidence  that  the  defendant  had  actually 
held  and  claimed  the  lands  adversely  for  as  much  as 
fifteen  years  before  the  commencement  of  this  action. 

Tract  No.  4,  is  entirely  in  the  forest  and  has  no  im- 
provements on  it  and  never  had.  There  is  no  clearing, 
fencing  or  buildings  on  it,  and  no  evidence  that  any  such 
ever  existed  within  this  boundary.  The  Kentucky  Coal 
Lands  Company  has  the  superior  paper  title  to  this  tract 
and  has  clearly  manifested  it  by  producing  the  same  on 
the  trial. 

The  appellee,  how^ever,  claims  the  land  under 
junior  patents,  and  it  also  claims  this  land  by  adverse 
possession  and  established  beyond  question  that  in  1887 
or  thereabout-s  its  predecessor  in  title  caused  this  bound- 
ary of  land  to  be  surveyed,  or  rather  the  outside  bound- 
ary of  the  land  which  it  now  claims  to  be  surveyed,  and 
the  line  clearly  and  definitely  marked  by  hacking  trees 
with  an  ax  so  as  to  indicate  its  outside  boundary;  that 
in  1890  the  land  was  sold  by  Bolin  to  appellees'  prede- 
cessor in  title  and  a  deed  made  conveying  the  land  and 
describing  it  by  metes  and  bounds  just  as  the  lines  had 
been  marked  in  1887;  that  the  marked  lines  continued 
plain  from  1887  until  the  bringing  of  this  action;  that 
any  one  could  follow  the  lines  without  a  compass  or 
chain.  Unquestionably  tract  number  4  in  controversy 
lies  within  the  boundary  claimed  by  appellees  and  within 
the  boundary  which  was  marked  by  its  predecessor  in 
title  in  1887,  and  which  was  conveyed  in  1890  and  the 
boundary  described  in  the  deed,  and  which  deed  wa-s 
duly  placed  to  record  in  the  office  of  the  clerk  of  the 
Leslie  county  court  in  that  year.  This  tract  also  lies 
within  the  Nelson  Wilder  800  acre  patent  issued  in  1849, 
and  this  is  the  senior  patent  covering  this  tract.    As  ap- 
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pellee's  tenant  did  not  live  within  the  lap  but  lived  upon 
lands  of  appellee  entirely  on  the  outside  of  the  boundary 
in  question,  its  possession  did  not  expend  by  construc- 
tion onto  the  lands  to  which  appellant  had  the  legal 
title,  for  it  is  a  rule  that  one  entering  on  land  to  which 
he  has  title  and  therefore  a  right  of  entry,  can  not  with- 
out an  actual  entry  thereon,  extend  his  possession  so  a«s 
to  embrace  and  reduce  to  possession  adjoining  lands  to 
which  he  has  no  title.  Whitley  County  Lands  Company 
V.  Power,  146  Ky.  801 ;  Burt  &  Brabb  Lumber  Co.  v. 
Saekett,  147  Ky.232;  Frazier  v.Json,  161  Ky.  379;  Pratt 
V.  Boggs,  171  Ky.  106;  Warfork  Land  Co.  v.  Brewer, 
172  Ky.  598.  This  rule  is  applicable  to  the  facts  in  hand, 
becauj^e  we  cannot  presume  that  one  who  enters  upon 
lands  of  his  own  and  on  which  he  has  a  right  to  enter, 
does  so  with  the  intention  to  tortuously  take  possession 
of  other  lands  adjacent  thereto  without  his  having 
entered  thereon.  It  is  a  rule  generally  recognized  that 
the  intention  of  every  one  will  be  construed  to  be  in  ac- 
cordance with  good  morals  and  within  the  law  until  a 
contrary  intention  is  manifested  by  his  acts  or  words, 
and  we  will  never  presume  that  one  intended  to  commit 
a  tort  or  to  trespass  upon  the  lands  of  another  until  that 
intention  is  clearly  manifested  by  some  action  which 
shows  his  purpose  to  commit  a  tort  and  to  take  posses- 
sion of  the  property  to  which  he  has  no  title 

We  have  also  held  frequently  that  the  mere  naarking 
of  a  boundary  without  reducing  to  actual  possession  the 
land  in  question  will  not  amount  to  an  adverse  holding. 
Especially  is  this  true  where  the  claimant  is  rightfully 
in  possession  of  the  part  of  the  lands  on  which  he  settles, 
but  has  no  right  of  possession  to  the  remainder  of  the 
lands  enclosed  by  his  marked  boundary.  We  held  in  the 
case  of  Warfork  Land  Co.  v.  Brewer,  172  Ky.  598,  that 
where  an  owner  of  a  tract  of  land  on  which  he  resided 
made  a  deed  to  another  for  his  land  and  included  in  his 
deed  a  large  boundary  of  adjoining  land  to  which  he 
did  not  have  title  and  which  was  covered  by  a  senior 
patent,  although  never  in  the  actual  possession  of  any 
person,  the  purchaser  could  not  by  virtue  of  his  deed 
and  by  marking  a  boundary  line  to  adjoining  land  em- 
braced by  his  deed,  acquire  it  by  adverse  possession  un- 
less he  actually  entered  upon  such  adjoining  land  and 
took  dominion  over  it.  The  same  rule  was  applied  to 
similar  facts  in  the  case  of  the  Whitley  Land  Company 
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V.  Powers,  146  Ky.  801,  in  which  we  held,  ''Where  A 
owns  a  tract  of  land,  which  he  conveys  to  B,  in  connec- 
tion with  another  adjoining  tract  that  he  does  not  .own 
and  that  is  covered  by  a  senior  patent,  the  fact  that  the 
deed  described  both  tracts  as  one  boundary  did  not  have 
the  effect  of  placing  B  in  the  adverse  possession  of  the 
lai^d  to  which  A  had  no  title,  if  B  continued  to  reside  on 
the  land  to  which  A  has  title  and  never  had  physical  ad- 
verse possession  of  the  adjacent  land.  In  other  words, 
a  man  who  is  living  on  a  tract  to  which  he  has  title  and 
which  is  outside  of  the  plaintiff's  claim,  cannot  obtain 
adverse  possession  of  land  within  the  plaintiff's  older 
patent  by  simply  taking  a  deed  to  it  and  contiiiuing  to 
live  outside  of  the  lap."  The  facts  in  these  cases  are 
somewhat  like  the  facts  in  this  case  with  respect  to  the 
adverse  claim.  Here  appellee  owned  a  large  boundary 
of  land  on  which  it  had  the  right  to  place  its  tenant  and 
it  did  so  place  him.  In  acquiring  this  boundary  of  land 
it  took  and  had  recorded  a  deed  to  a  lot  of  lands  covered 
by  a  senior  patent  and  to  Which  its  vendor  had  no  right 
or  title.  It  did  not  reduce  the  outlying  land  to  actual 
possession  and  not  having  done  so  its  marked  boundary 
and  deed  did  not  amount  to  such  dominion  over  the 
land  as  to  perfect  title  in  the  claimant  under  the  statutes. 
Hence  the  trial  court  should  not  have  submitted  the 
question  of  adverse  possession  of  tract  No.  4  to  the  jury. 

With  respect  to  tract  number  5,  the  evidence  is  quite 
suflScient  to  show  that  a  house  was  built  within  the 
boundary  and  occupied  for  many  years  before  the  com- 
mencement of  this  suit,  and  that  at  least  a  few  acres  of 
land  had  been  cleared  and  cultivated  there  long  before 
the  institution  of  the  action.  The  facts  shown  with  re- 
spect to  this  tract  were  entirely  suBBcient  to  justify  the 
trial  court  in  submitting  the  question  of  adverse  pos- 
session to  the  jury,  and  the  jury  was  warranted  in  re- 
turning the  verdict  finding  tract  number  5  to  be  the 
property  of  appellee.  It  follows,  therefore,  that  the 
judgment  with  respect  to  tracts  Nos.  1,  2  and  5  is  af- 
firmed, and  reversed  as  to  tracts  Nos.  3  and  4  for  a  new 
trial  If  upon  another  trial  the  evidence  of  adverse  pos- 
session is  in  substance  the  same  as  upon  the  last  trial, 
the  court  wuU  peremptorily  instruct  the  jury  to  find  and 
return  a  verdict  for  the  plaintiff  as  to  tracts  Nos.  3  and 
4. 

Judgment  affirmed  in  part  and  reversed  in  part. 
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Stutiville's  Executors,  et  al.  v.  Wheeler,  et  al. 

(Decided  March  9,  1920.) 

Appeal  from  Grayson  Circuit  Court.    . 

1.  WiUs — Undue  Influence. — Undue  influence,  such  as  will  invalidate 
a  will,  is  such  influence  as  substitutes  the  will  of  another  for 
that  of  the  testator  in  the  devise  and  disposition  of  his  estate. 

2;  Wills — Undue  Influence — Burden  of  Proof. — ^Where  it  is  admitted 
that  the  benefl claries  named  in  a  will  were  absolutely  innocent 
of  any  purpose  or  effort  to  influence  the  testator  to  devise  his 
property  to  them,  the  burden  is  uyon  the  contestants  to  show 
by  clear  and  convincing  evidenco  that  the  testator  was  induced 
by  outside  influenca  to  dicpose  of  his  property  to  the  prejudice 
of  contestants. 

3.  Wills — Undue  Influence — Anonymous  Letters — Rvidcnce. — ^Where 
the  evidence  merely  shows  that  the  testator  received  anonymous 
letters  threatening  to  start  a  rrosecution  a^rainst  him  and  to 
otherwise  harm  him,  which  he  believed  were  written  or  instigated 
by  hl3  daughter  whom  ho  disinherited,  there  i?  not  suflicienr 
evidence  upon  which  to  set  aside  an  otherwise  vaUd  will  on  the 
ground  of  undue  influence  exerted  over  the  testator. 

4.  Wills — Evidence — Testamentary  Capacity. — Evidence  in  this  case 
examined  and  held  insufficient  to  show  either  testamentary  inca- 
pacity or  the  exercise  of  undue  influence  over  the  testator  in  the 
disposition  of  his  property. 

J.  M.  CAMPBELL  and  H.  L.  JAMES  for  appellants. 

BEN  WASHER,  M.  M.  LOGAN,  RORCOE  VINCENT  and  B. 
SCHULMAN  for  appellees. 

Opinion  of  the  Court  by  Judge  Sampson — Eeversing. 

This  appeal  is  from  a  judgment  entered  on  a  verdict 
finding  a  paper,  dated  January  8,  1917,  not  to  be  the  last 
will  and  testament  of  Oscar  P.  Stutiville.  He  was  a 
resident  of  Grayson  county  and  died  there  in  January, 
1918.  Although  he  was  a  single  man  at  the  time  of  his 
death,  he  had  been  married  either  two  or  three  times. 
On  January  8,  1917,  he  signed  and  properly  executed  the 
will  in  contest,  which  reads  as  follows: 

^'To  all  whom  it  may  concern: 

'^Know  all  men  by  these  presents  that  I,- Oscar  P. 
Stutiville  of  the  county  of  Grayson,  state  of  Kentucky, 
and  being  in  my  right  mind  do  make  this  my  last  will  and 
testamei\t. 
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''1.  I  give  and  bequeath  to  my  daughter,  Lula  B. 
Wheeler,  one  dollar. 

''2.  I  give  to  O.  R.  Stutiville^s  2  children,  Francis 
and  Ada,  one-half  of  the  remainder  of  my  estate  real 
and  personally. 

'*3.  I  give  one-half  of  my  estate  real  and  personal 
to  Omar  Jeffries  at  my  de(5ease. 

''4.    I  hereby  appoint  E.  T.  Campbell  my  executor 
without  bond  to  carry  out  the  foregoing. 
*'Jan.  8th,  1917. 

*'0.  P.  Stutivillb. 
'*  Witness: 

^*Buel  Craddock. 
*'J.  F.  Craddock.'' 

The  will  was  probated  by  the  Grayson  county  court 
at  its  February  term,  1918,  and  in  July  following  Lula 
B.  Wheeler,  daughter  of  the  testator,  instituted  tMs  con- 
test of  the  will  by  filing  in  the  circuit  court  of  that 
county  a  petition  charging,  (1)  that  the  testator  did  not 
have  mental  capacity  sufficient  to  make  a  will;  (2)  that 
the  will  was  the  result  of  undue  influence  exercised  over 
the  testator  by  the  beneficiaries  and  those  interested 
with  them. 

The  trial  had  not  progressed  far  until  counsel  for 
the  contestants  announced  that  contestants  would  no 
longer  insist  that  the  testator,  Stutiville,  did  not  possess 
mental  capacity  sufficient  to  make  a  v^lid  will,  but  *'that 
contestants  did  not  admit  that  he  knew  the  natural  ob- 
jects of  his  bounty."  All  the  witnesses  who  had  testi- 
fied up  to  that  time  stated  that  Stutiville  was  a  man  of 
strong  mind,  quite  capable  of  making  a  will  After  that, 
no  further  inquiry  was  made  concerniing  the  mental  con- 
dition of  testator  except  to  show  that  he  did  not  have 
the  natural  objects  of  his  bounty  in  mind  at  the  time  he 
made  the  will  and  that  he  was  unduly  influenced  to  give 
his  property  to  the  beneficiaries  named  in  the  paper. 
On  this  question  alone  was  the  case  submitted  to  the 
jury  which  found  and  returned  a  verdict  against  the  will. 

It  is  not  contended  by  contestants  that  either  of  the 
beneficiaries  named  in  the  will  exercised  undue  influence 
on  the  testator  or  induced  him  to  dispose  of  his  prop- 
erty as  he  did  by  the  will,  but  contestants  do  insist  that 
other  persons,  some  of  Ihem  members  of  the  family,  did 
designedly  and  for  the  purpose  of  influencing  the  testa- 
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tor  in  the  disposition  of  his  property,  write  anonymous 
letters  and  tell  damaging  stories  calculated  to,  and 
which  did  in  fact  prejudice  the  testator  against  his 
daughter,  Lula  B.  Wheeler  and  her  child,  and  thereby 
accomplished  their  purpose  of  having  Lula  B.  Wheeler 
disinherited.  Quite  a  lot  of  evidence  is  introduced  to 
sdstain  this  contention  and  we  will  quote  from  the  testi- 
mony such  as  in  any  measureable  degree  tends  to  sup- 
port this  contention  of  appellee. 

The  first  witness  called  was  A.  L.  Nickell,  county 
court  clerk  of  Grayson  county,  who  produced  the  records 
showing  the  probate  of  the  will,  but  gave  no  evidence 
concerning  the  exercise  of  undue  influence. 

The  next  one  called  was  Buell  Craddock,  who  was  one 
of  the  attesting  witnesses  to  the  will.  By  him  the  due 
execution  of  the  will  was  proven.    He  was  then  asked : 

'*Q.  Is  it  not  a  fact  that  your  father  suggested  to 
him  (Stutiville)  to  leave  Lula  Wheeler  outt  A.  Possi- 
bly so,  I  couldn't  say.  Q.  Is  it  not  a  fact  that  your  father 
and  Mr.  Stutiville  were  trying  to  devise  a  plan  so  that 
he  could  leave  Liila  Wheeler  entirely  outt  (Objection 
overruled.)  By  the  court:  He  can  answer  if  he  knows. 
A.  Well,  I  think  that  would  be  like  it.  .  .  .  Q.  Did 
they  say  anything  while  Mr.  Stutiville  was  at  your 
father's  and  your  father  was  writing  the  will,  about  so 
writing  it  as  Lula  Wheeler  would  get  nothing  out  of  the 
estate!  A.  I  think  possibly  they  did — ^I  think  so.'' 

From  a  further  examination  of  the  testimony  of  this 
witness  we  learn  that  Stutiville  dictated  every  word  and 
line  of  the  will.  In  the  language  of  the  witness  Stuti- 
ville ''worded  the  will"  and  Robt.  Craddock,  father  of 
the  witness,  who  wrdte  the  will,  acted  only  an  amanuensis, 
writing  down  only  what  the  testator  Stutiville  dictated. 
While  it  appears  that  there  was  talk  between  the  tes- 
tator and  Charles  Craddock  with  reference  to  leaving 
Lula  B.  Wheeler  out  of  the  will,  it  is  manifest  from  the 
evidence  of  this  witness  that  the  testator  was  the  one 
who  sought  to  leave  her  out  and  was  inquiring  of  Mr. 
Craddock  how  best  to  word  or  phrase  the  will  as  to  do 
so.  Mr.  Craddock  was  of  opinion  that  the  testator  must 
leave  to  her  (his  daughter)  at  least  one  dollar  in  order 
to  make  the  testamentary  paper  good,  and  therefore  sug- 
gested that  her  name  be  mentioned  in  the  will  and  she 
be  bequeathed  one  dollar,  which  suggestion  was  accepted 
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by  the  testator  because  it  was  his  desire  and  purpose  to 
disinherit  his  daughter  for  reasons  known  to  him. 

J.  F.  Craddock  was  next  called  by  the  propounders  to 
prove  the  execution  of  the  will.  He  stated  that  he  was 
present  at  the  making  of  the  will  and  that  at  the  instance 
of  the  testator  had  witnessed  it;  that  his  father,  Kobt. 
Craddock,  wrote  the  paper  according  to  the  direction  of 
the  testator  Stutiville.  At  this  point  the  propounders 
rested,  and  the  contestants  called  Lula  B.  Wheeler  as  a 
witness.  She  i«  the  daughter  of  testator  and  the  only 
.child  unless  Shelby  Stutiville,  who  lived  in  Tennessee 
and  who  had  never  seen  testator,  was  a  son. 

Lula  B.  Wheeler  was  about  forty  years  old  at  the 
time  she  testified,  and  stated  that  when  her  mother  left 
her  father,  several  years  ago,  she  was  a  little  child  and 
went  with  her  mother ;  that  while  they  lived  at  no  great 
distance  from  her  father,  she  did  not  visit  him  and 
seldom,  if  ever,  saw  him  until  the  last  few  years  of  his 
life ;  that  she  had  been  married  twice  and  divorced  twice ; 
that  she  had  one  child,  a  daughter,  about  thirteen  years 
of  age ;  that  her  mother  was  dead  and  that  she  had  lived 
chiefly  with  her  mother's  people;  that  two  or  three  years 
before  the  death  of  testator  he  came  to  see  her  and  in- 
vited her  to  come  and  live  with  him,  and  told  her  that 
as  she  was  living  alone  with  her  little  girl,  and  as  he 
needed  a  housekeeper,  he  would  be  glad  for  her  to  come 
and  live  with  him,  which  she  consented  to  do.  This  was 
in  1911.  At  that  time  the  testator,  a  widower,  kept  a 
housekeeper,  Josie  McCrady,  and  there  was  some  talk 
in  the  neighborhood  concerning  the  relations  that  existed 
between  the  testator  and  Mrs.  McCrady.  After  living 
with  her  father  only  a  few  months  and  after  he  had  sent 
Mrs.  McCrady  away,  the  daughter,  Mrs.  Wheeler,  dis- 
agreeing with  her  father,  suddenly  left  his  home  and 
went  away,  giving  as  her  reason  that  her  father  had  not 
given  up  the  McCrady  w^oman,  and  that  she  would  not 
live  there  with  the  McCrady  woman.  At  any  rate,  she 
did  not  live  at  his  house  but  little  after  that  but  continued 
to  reside  in  the  same  neighborhood  most  of  the  time. 
However,  occasionally  she  went  away,  and  admitted  that 
on  some  of  these  trips  she  had  a  male  companion.  On 
one  occasion  she  and  a  married  man  living  in  that  neigh- 
borhood went  into  one  of  the  northwestern  states  and 
lived  until  he  was  arrested  and  brought  back,  and  she  - 
shortly  thereafter  returned  to  Kentucky.  While  she  re- 
Digitized  by  V:rOOQlC 


Stutiville's  Executors  v.  Wheeler.  365 

mained  at  hor  father's  house  she  admits  she  wrote  a 
letter  or  letters  to  the  justice  of  the  peace  nearby,  in- 
sisting that  he  start  a  prosecution  against  Mrs.  Mo- 
Crady,  or  against  her  father,  or  both,  on  a  charge  of 
adultery.  Along  about  the  same  time  the  testator  re- 
ceived one  or  more  anonymous  letters  of  a  threatening 
nature,  indicating  that  he  was  going  to  be  prosecuted 
on  account  of  his  illicit  relations  with  Mrs-  McCrady.  He 
charged  his  daughter  with  writing  these  letters  and  told 
her  he  would  likely  disinherit  her.  She,  however,  denied 
to  him  that  she  wrote  the  letters  but  this  did  not  change 
his  mind  upon  the  subject.  Whether  she  did  write  the 
letters  is.  not  made  clear  by  the  evidence.  She  only  says 
she  told  him  she  did  not  write  the  letters. 

This  witness  gave  no  testimony  tending  to  show  that 
her  father's  mind  was  unsound  or  that  he  was  or  could 
have  been  unduly  influenced  against  her  except  that  his 
mind  inay  have  been  poisoned  again-st  her  by  designing 
persons  who  desired  to  see  her  disinherited  but  who  did 
not  expect  to  receive  any  of  the  estate  themselves. 

Virgil  Amos  Butler  testified  that  he  lived  on  the 
lands  of  Stutiville  in  1911  or  1912,  and  that  he  frequently 
saw  and  talked  with  him.    He  was  asked : 

'*Q.  Did  you  hear  him  say  anything  about  his  daugh- 
ter Lula?  A.  On  one  occasion  he  was  talking  and  he  said 
he  was  going  over  to  Canmer  and  bring  her  over  there 
to  live;  that  he  thought  they  could  get  along;  that  there 
was  a  woman  there  and  he  wanted  to  bring  his  daughter 
back  there  and  get  rid  of  that  woman.  Q.  When  was 
that?  A.  Along  in  the  fall  of  1911.'' 

This  conversation  occurred  just  a  short  time  before 
Lula  came  to  live  with  her  father.  Further  testifying  he 
said : 

^*One  morning  after  I  was.  up  at  the  field  fixing  the 
fence  where  the  river  was  up,  when  I  came  back  down 
in  the  evening  he  said  to  me  'I  want  you  and  Lula 
Wheeler  to  keep  yourselves  out  of  my  business,'  or 
something  to  that  amount.  I  thought  he  was  just  joking. 
He  raised  a  right  smart  fuss  and  Lula  came  up  and  said : 
VPapa,  there  ain't  a  thing  betwixt  me  and  you  except 
that  woman. '  Q.  Did  he  say  who  told  him  Lula  Wheeler 
had  been  doing  anything?  A.  No,  sir;  only  he  accused 
her  of  writing  a  letter  and  accused  me  of  taking  it  to 
Eliza betht own  and  mailing  it  to  him." 
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Sam  Dunn  deposed  that  he  had  known  Mr.  Stutiville 
for  a  good  many  years,  and  in  fact  ever  since  he  came  to 
Kentucky  from  Tennessee;  that  Stutiville  had  told  the 
witness  that  he  was  once  married  down  in  Tennessee. 
He  was  then  asked : 

**Do  you  know  how  they  got  along  (meaning  testa- 
tor and  Lula  Wheeler)?  A.  I  reckon  they  got  along 
kindly  bad,  that  is  toward  the  last — that  is  the  last  year 
she  was  living  there.  .  .  .  Q.  What  was  the  cause 
of  it  if  you  know?  A.  It  was  on  account  of  the  woman — 
Josie  McCrady  stayed  there  with  him.  On  account  of  them 
not  getting  along.  Q.  Did  you  ever  hear  Mr.  Stutiville 
make  any  complaint  about  his  daughter  Lulaf  A.  Only 
in  this  way,  that  she  did  not  treat  him  right. '^ 

This  witness  also  testified  that  he  was  acquainted 
with  the  reputation  of  Lula  B,  Wheeler  for  morality  and 
chastity  in  the  neighborhood  where  she  lived,  and  that 
it  was  not  very  good.  He  said  that  sometimes  he  bor- 
rowed money  from  testator  and  that  he  had  sufficient 
mind  to  transact  business.  In  fact  the  witness  thought 
the  testator  had  as  good  mind  as  most  business  men. 

^'Q.  I  will  ask  you  what  kind  of  mind  he  had.  Was 
he  headstrong,  self-willed  or  vacillating?  A.  He  had 
a  head  of  his  own.  Q.  Was  he  or  not  easily  influenced  to 
do  what  he  did  not  want  to  do?  A.  No,  sir,  you  could 
not  influence  him  at  all.  .  .  .  Q.  Did  you  ever  hear 
him  talk  irrational  indicating  that  he  was  out  of  his  mind 
at  any  time?  A.  No,  sir.  Q.  What  kind  of  business  man 
was  he  ?  A.  He  was  a  farmer.  Q.  How  did  he  transact 
his  business,  carefully  or  otherwise?  A  Very  carefully*'^ 

Charles  Craddock,  testified  that  the  testator  had  sev- 
eral months  before  his  death  received  a  bottle  of  what 
appeared  to  be  whiskey  which  was  thought  by  the  tes- 
tator to  be  poisoned.  In  telling  about  what  the  testator 
said  and  did  on  this  occasion,  the  witness  said:  **He 
spoke  to  me  about  some  stuff  that  was  sent  that  he  un- 
derstood by  his  daughter  and  another  party  to  poison 
him  and  he  made  some  very  strong  threats  against  the 
man  concerned  with  the  lady  and  told  me  he  was  going 
to  kill  him  and  I  told  him,  I  said  'Mr.  Stutiville  I  would 
not  think  about  such  a  thing  as  that  because  I  don't  be- 
lieve that  man  had  any  more  to  do  with  that  than  I  did,' 
and  I  talked  with  him  quite  a  little  bit  and  he  seemed  to 
be   reconciled  about  it." 
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**Q.  What  did  he  say  they  had  sent  himt  A.  He  did 
not  say  what  it  was  only  some  poison  fixed  up  in  some 
whi-skey.  Q.  Did  he  say  who  brought  it  to  him?  A.  Yes, 
sir,  he  said  Proctor  Stutiville  brought  it  to  him,  a  boy 
that  his  father  raised.  Q.  Did  he  tell  you  what  Proctor 
Stutiville  said  to  him  about  itf  A.  Yes,  sir.  Q.  What 
did  he  sayf  A.  He  said  Proctor  Stutiville  said  his 
daughter  and  Curt  Wheeler  had  sent  him  some  medicine. 
.  .  .  Q.  Did  the  old  man  seem  to  be  offended  at  his 
daughter  by  reason  of  this?  A.  He  seemed  more  of- 
fended at  Wheeler.*^ 

Further  testifying  he  said : 

'^He  came  to  my  place  three  years  ago  this  fall  some- 
where between  the  fifteenth  and  twentieth  of  September 
right  about  night  one  evening  and  asked  me  to  go  over 
there  and  talk  to  his  daughter  about  getting  the  trouble 
settled  between  him  and  her.  She  was  going  to  have  him 
prosecuted  about  keeping  this  woman  there.  I  told  him 
1  could  not  do  it  the  next  day  that  I  was  busy  getting 
some  corn,  that  the  hands  were  leaving  and  I  could  not 
leave  until  I  got  the  corn  cut  and  as  soon  as  I  got  it  cut 
I  would  go.  I  cut  the  next  day  and  the  second  day  at 
noon  I  cut  the  field  down  there  and  I  went  away  that 
afternoon  and  I  rode  up  to  Mrs.  Wheeler's  and  the  little 
girl  was  at  the  fence  and  I  asked  her  where  her  mother 
was  and  she  said  she  was  in  the  house  and  he  was  in 
the  garden  digging  potatoes,  and  he  called  m^  to  get 
down  off  the  horse  and  go  in  the  house. 

'*Q.  Was  it  Mr.  Stutiville  who  called  you?  Yes, 
sir;  and  I  went  in  the  house  and  talked  with  the  lady 
about  the  trouble  and  made  some  proposals  in  settling 
the  trouble  and  it  seemed  to  be  satisfactory  with  her  and 
I  went  back  out  and  started  back  down  the  road  and  he 
met  me  at  the  lower  end  of  the  garden  and  I  told  him 
the  propositions  I  had  made  to  her  and  he  just  remarked 
by  God  she  had  to  leave,  and  I  never  said  anything  more. 
Q.  Did  he  ever  say  anything  about  making  a  will  and 
cutting  off  his  daughter?  A.  I  believe  in  the  talk  there 
he  spoke  something  along  there  to  that  amount,  I  could 
not  say  just  exactly  what." 

Curt  Wheeler,  testified  that  Stutiville  had  talked  to 
him  once  about  a  wife  in  Tennessee  and  told  him  that 
he  had  married  a  woman  by  the  name  of  Grace  in  that 
state  but  did  not  say  what  had  become  of  her.  He  did 
not  tell  him  whether  he  had  a  child  by  her  or  not. 

Digitized  by  V:rOOQlC 


368  KENTUCKY  REPORTS.  [Vol.  187. 

Shelby  Stutiville,  who  was  made  a  party  to  this  con- 
test and  who  claims  to  be  a  son  of  the  testator,  is  al- 
leged to  be  an  offspring  oi  the  marriage  of  Stutiville  and 
Miss  Grace  in  Tennessee. 

Perhaps  the  strongest  evidence  introduced  by  contes- 
tants to  show  undue  influence  is  that  given  by  Monroe 
Miller.    He  was  asked : 

''Q  Did  Mr.  Stutiville  ever  say  anything  to  you 
about  whether  he  was  influenced  by  any  one  to  make  this 
will?  A.  No,  sir.  Q.  Never  said  anything  to  you  about 
itf  A.  No,  sir.  Q.  Did  you  ever  hear  him  talk  about  it? 
A.  Yes,  sir,  he  said  he  had  made  a  will  and  willed  Lula 
out  and  he  said  a  fellow  told  him  to  make  the  will  and 
then  he  made  it  on  account  of  her  misconduct.  Q.  Some 
fellow  had  told  him  to  make  the  will  but  he  did  not  make 
it  because  the  fellow  told  him?  A.  No,  sir,  that  he  made 
it  on  account  of  her  misconduct.  Q.  Did  he  tell  you  who 
the  fellow  was?  A.  Charles  Sullivan  for  one.  She  took 
up  with  Charles  Sullivan  and  he  wanted  to  kill  him.  .  .  • 
Q.  Did  he  ever  say  anything  about  her  living  there  with 
him?  A.  He  said  he  could  not  get  along-  with  her  on 
account  of  a  train  of  beaus.  Q.  Did  he  talk  about  some 
letters  he  had  received  in  Hart  county?  A.  Yes,  he  said 
he  had  got  letters  from  Charles  Sullivan  and  Lula,.  that 
they  were  going  to  kill  him.  Q.  Did  he  tell  you  he  had 
received  letters  to  watch  his  daughter  and  Charles  Sulli- 
van that  they  were  going  to  kill  him.  A.  Yes,  sir.  .  .  . 
Q.  You  say  he  was  not  easily  influenced.  You  mean  he 
was  a  man  not  easily  pursuaded  to  do  anything?  A.  I 
don't  think  he  was.  ...  Q.  He  was  a  man  of  pretty 
high  prejudice?  A.  No,  I  did  not  take  him  that  way. 
.  .  .  Q.  If  he  did  not  like  a  party,  is  it  not  a  fact  that 
you  would  seldom  hear  him  say  anything  about  them  at 
all?  A.  Mighty  seldom,  mighty  seldom.  Q.  Did  he  say 
that  that  fellow  suggested  to  him  how  he  ought  to  make 
the  will  at  all?  A.  No,  sir,  never  said  that.'' 

Mrs.  Josie  McCrady  gave  no  evidence  whatever  which 
would  reflect  light  upon  the  mental  condition  of  the  tes- 
tator, or  upon  the  charge  of  undue  influence  made  by  the 
contestants. 

Joe  Snyder,  in  speaking  of  the  poisoned  whiskey 
brought  to  the  testator  by  Proctor  Stutiville,  said:  ''I 
don't  know  that  anything  took  place  only  he  (Proctor 
Stutiville)  brought  it  in  there  and  said  to  him  (testator) 
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*here  is  something  they  fixed  lu  kill  you  with;'  he  (tes- 
tator) said  'Who?'  and  he  (Proctor  Stutiville)  said 
*Lula  Wheeler,  your  girl,  and  Curt  Wheeler.'  That  was 
about  all  only  Oscar  asked  was  he  sure  that  they  fixed 
it  to  give  to  him,  and  he  said  yes. ' 

*^  .  .  Q.  Was  he  a  man  you  would  consider  easily  in- 
fluenced? A.  No,  sir,  he  was  not.  Q.  Did  he  talk  much 
about  his  private  business  affairs,  or  was  he  a  man  who 
seldom  mentioned  them!  A.  He  didn't  say  but  little 
about  them;  I  don't  think  he  did  to  anybody,  •  .  .  Q, 
Was  he  a  man  who  seemed  to  have  a  clear  mind  and 
sound  judgment!  A.  I  think  he  was.  If  he  was  not  I 
was  fooled  in  him." 

This  was  one  of  the  witnesses  for  contestant. 

Shelby  Stutiville,  the  alleged  son  of  testator ;  Francis 
Stutiville,  Ada  Stutiville  and  Mrs.  Omar  Jefferies,  bene- 
ficiaries, and  some  other  witnesses  were  called,  but  none 
of  them  gave  any  evidence  as  to  the  testator's  mental 
capacity  or  his  susceptibility  to  be  influenced  by  others. 

Robert  Craddock,  the  man  who  drew  tlie  will,  testified 
for  the  propounders.  He  stated  that  before  he  drew  the 
will  the  testator  outlined  what  he  wanted  to  do  with  his 
property,  and  this  outline  was  followed  word  for  word 
by  the  draftsman ;  that  before  he  drew  the  last  will  and 
after  testator  had  come  to  the  home  of  Robert  Craddock 
for  the  purpose  of  having  the  will  prepared,  he  (Crad- 
dock) plucked  testator  off  to  a  private  place  and  said 
to  him  that  hr  had  heard  a  rumor  in  the  neighborhood 
to  the  effect  that  testator  had  a  living  son  in  Tennessee, 
to  which  testator  stated  in  substance,  raising  his  hands, 
**It  is  all  false."  Some  four  or  five  other  witnesses  were 
called  for  the  propounders  who  testified  that  they  had 
lived  in  the  same  community  with  Lula  B.  Wheeler,  con- 
testant, and  they  were  acquainted  with  her  general  rep- 
utation for  morality  and  virtue,  and  that  it  was  bad. 

We  have  tried  earnestly  to  give  the  subs^tance,  and  in 
most  instances  the  exact  words  of  all  witnesses  testify- 
ing in  the  case  on  the  mental  condition  of  testator,  and 
his  susceptibility  to  outside  influences,  and  in  fact,  all 
circumstances  or  statements  that  indicated  that  the  tes- 
tator's mind  was  not  sufficient  to  make  a  rational  sur- 
vey of  his  estate,  know  the  .objects  of  his  bounty  and  dis- 
pose of  his  property  according  to  a  fixed  purpose  of  his 
own. 
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Contestants  insist  that  testator's  mind  was  poisoned 
and  filled  with  prejudice  against  his  daughter,  Lula,  by 
persons  other  than  the  beneficiaries  of  the  will  for  the 
purpose  of  causing  him  to  disinherit  his  daughter,  and 
in  support  of  this  insistence  they  point  to  the  fact  that 
he  received  anonymous  letters  which  threatened  him 
'with  prosecutions  and  with  death,  which  he  believed  were 
written  or  caused  to  be  written  and  sent  by  his  daughter ; 
and  further  that  he  was  falsely  told  by  the  bearer  of  the 
poi-soned  whiskey  which  he  received,  that  it  was  sent  by 
his  daughter  Lula  and  another  person  for  the  purpose 
of  arousing  his  prejudice  against  his  daughter,  and  that 
this  did  arouse  his  prejudice  and  resentment  and  caused 
him  to  give  the  bulk  of  his  estate  to  his  collateral  kindred, 
and  to  give  but  one  dollar  to  his  only  child.  Every  wit- 
ness testifying  that  speaks  upon  the  subject  states  that 
Stutiville's  mind  was  strong  and  that  he  was  not  easily 
influenced.  There  is  not  a  single  exception  to  this.  All 
evidence  is  one  way  upon  this  point.  As  a  sensible  man 
acquainted  with  affairs  in  his  family  and  community,  he 
must  have  known  more  about  his  daughter  than  most 
other  people,  and  also  he  must  have  known  that  she  was 
trying  to  have  him  prosecuted  on  a  criminal  charge.  Ac- 
cording to  the  testimony  of  some  witnesses  he  spoke  fre- 
quently of  Lula's  threat  to  prosecute  him  and  to  give 
him  trouble.  No  doubt,  he  was  acquainted  with  the  hand- 
writing of  his  daughter.  While  she  denied  to  him  that 
she  wrote  the  anonymous  letter  which  threatened  him 
with  prosecution  she  admits  that  she  did  write  the  justice 
of  the  peace  one  or  more  letters  in  an  attempt  to  insti- 
gate a  prosecution.  When  we  consider  these  facts  along 
with  the  further  fact  that  testator  was  divorced  from  the 
mother  of  Lula  and  that  Lula  went  with  her  mother  and 
continued  to  live  with  her  and  her  mother's  people  until 
she  was  nearly  forty  years  of  age,  without  visiting  or 
showing  any  filial  love  for  her  father,  and  had  since  he 
invited  her  to  come  to  his  house  made  trouble^  for  him, 
and  finally  in  a  fit  of  anger  left  his  home  and  led  a  dis- 
solute life  it  is  not  so  strange  that  the  father  did  disin- 
herit the  daughter. 

Undue  influence,  as  applied  in  the  law  of  wills,  is  such 
an  influence  as  obtains  dominion  over  the  mind  of  the 
testator  to  the  extent  of  destroying  free  agency  on  his 
part  in  the  disposition  of  his  estate  and  constrains  him 
to  do  that  which  he  would  not  otherwise  have  done  if  left 
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to  the  free  exercise  of  his  own  judgment,  and  it  is  said 
by  law  writers  that  it  is  not  material  when  this  influence 
was  exerted  if  it  was  present  and  operating  on  the  mind 
of  the  decedent  at  the  time  the  paper  was  executed. 

We  have  written  in  similar  will  contest  cases  that 
undue  influence  can  only  be  established  by  evidence  show- 
ing that  such  influence  was  exercised,  and  it  is  not  suf- 
ficient for  the  contestant  to  show  that  there  was  oppor- 
tunity to  exercise  undue  influence  or  that  there  was  a 
possibility  that  it  was  exercised. 

Undue  influence  is  that  kind  that  overpowers  and  sub- 
jugates the  mind  of  the  testator  in  such  way  as  to  destroy 
his  free  agency  and  make  him  express  the  will  of  another 
rather  than  his  own.  Not  every  influence  exerted  over 
a  testator  is  undue,  but  only  such  influence  as  constrains 
the  testator  to  do  that  which  he  would  not  otherwise  do, 
is  undue  influence. 

An  influence  which  is  obtained  by  modest  persuasion 
and  argument  addressed  to  the  understanding,  or  by 
mere  appeals 'to  the  affection,  cannot  be  properly  termed 
undue  influence  in  a  legal  sense.  Wise  v.  Foote,  21  Ky. 
15. 

Contestants  did  not  claim  that  the  beneficiaries  in 
the  will  had  anything  whatever  to  do  with  influencing  the 
testator  to  give  them  his  property.  But  they  say  that 
other  persons  possessed  of  bad  motives  influenced  the 
mind  of  the  testator  in  such  way  as  that  they  compelled 
him  to  withhold  his  property  from  his  daughter  and  to 
give  it  to  his  nieces.  It  is  not  an  affirmative,  positive  in- 
fluence which  contestants  say  was  exerted  over  testator 
to  influence  him  to  give  his  property  to  his  nieces,  but  it 
was  a  negative  or  repellant  influence  which  was  put  forth 
by  third  persons  to  prevent  the  testator  from  giving  his 
property  to  his  child.  The  threats  relied  upon  did  not 
induce  the  testator  to  give  his  property  in  a  way  to  pro- 
tect himself  but  only  to  give  it  to  those  members  of  his 
family  in  whom  he  had  confidence  and  of  whom  he  was 
not  afraid.  In  Broaddus  v.  Broaddus,  10  Bush  310,  we 
held  that  undue  influence  must  be  such  as  amounted  to 
coercion  or  force,  or  such  as  destroyed  the  power  of  tes- 
tator to  act  in  accordance  with  his  own  purposes  in  the 
disposition  of  his  property.  In  Lucas  v.  Cannon,  13 
Bush,  650,  we  said : ' 'Undue  influence  must  be  an  influence 
obtained  by  flattery,  excessive  importunity,  threats  or 
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some  other  mode  by  which  dominion  is  acquired  over 
testator ^s  will,  destroying  his  free  agency."  If  undue  in- 
fluence must  eminate  from  flattery,  excessive  importun- 
ity or  threats,  there  was  no  undue  influence  in  the  case 
at  bar  because  there  was  no  flattery,  excessive  impor- 
tunity or  threats  which  induced  the  testator  to  give  his 
property  to  those  named  in  the  will,  unless  we  say  that 
the  threats  of  Lula,  his  daughter,  to  have  her  father 
prosecuted  for  adulterous  relation  with  Mrs.  McCrady 
was  such  a  threat,  and  this  seems  impossible  because  it 
does  not  come  within  any  rule  known  to  us  with  respect 
to  the  invalidation  of  wills  on  account  of  undue  influ- 
ence. Those  threats  made  by  the  daughter  were  not  in- 
tended to  prevent  the  father  from  giving  her  his  prop- 
erty or  to  induce  him  to  give  it  to  his  nieces.  If,  however, 
she  made  such  threats  and  they  came  to  the  ear  of  her 
father,  it  no  doubt  offended  him  and  caused  him  to  form 
a  fixed  purpose  not  to  give  to  so  unfilial  an  offspring  any 
part  of  the  results  of  his  labor.  Of  course,  every  bequest 
and  devise  in  a  will  is  brought  about  by  some  influence 
operating  upon  the  mind  of  the  testator;  and  if  the 
father  in  this  case  was  of  sound  mind  and  of  testament- 
ary capacity,  the  mere  fact  that  his  daughter  by  her  mis- 
deeds or  bad  conduct  had  lost  the  love  and  respect  of 
her  father  and  he  was  thu-s  influenced  to  disinherit 
her  and  to  give  the  bulk  of  his  estate  to  others,  yet  there 
is  no  evidence  of  such  undue  influence  as  is  regarded  by 
the  law.  Undue  influence  that  will  vitiate  a  will  must 
emanate  from  the  beneficiaries  or  those  interested  in 
them  and  be  intended  to  and  actually  induce  the  testator 
to  make  a  disposition  of  his  property  to  the  advantage 
of  those  wielding  the  undue  influence ;  but  where  the  ben- 
eficiaries' are  absolutely  innocent  of  any  purpose  or  act 
calculated  to  unduly  influence  the  testator  to  make  a 
bequest  to  them,  and  no  person  interested  in  the  bene- 
ficiaries attempted  to  induce  the  testator,  either  directly 
or  indirectly  to  give  his  property  to  such  beneficiaries, 
but  he  does  so  because  of  the  misconduct  or  disobedience 
of  his  daughter  to  whom  he  otherwise  would  have  given 
his  property,  there  is  no  semblance  of  that  character  of 
undue  influence  which  would  invalidate  a  will. 

Aside  from  this  we  apprehend  that  the  daughter  did 
not  bring  herself  in  close  relation  with  the  father  nor  at- 
tempt to  endear  herself  to  him.  On  the  contrary  she 
made  herself  offensive.    As  there  was  a  divorce  proceed- 
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ing  between  the  mother  of  the  daughter  and  the  father, 
there  was  more  or  less  bad  feeling.  The  daughter  went 
with  her  mother  and  remained  with  her  and  away  from 
the  father  until  she  was  almost  forty  years  of  age,  giving 
her  father  no  attention  whatever.  Finally  her  father  in- 
vited her  to  come  to  his  house  to  live,  but  no  sooner  did 
she  move  in  with  him  then  she  began  to  make  trouble  and 
she  and  her  father  had  many  disputes.  Matters  became 
so  bad  that  in  about  four  or  five  months  she  moved  away, 
but  continued  to  annoy  him  more  or  less.  She  had 
threatened  to  have  him  prosecuted  and,  according  to  the 
common  rumor  of  the  country,  she  had  sent  him  poisoned 
whiskey.  Never  having  cherished  a  great  love  for  her, 
the  father  w^as.not,  as  we  may  naturally  suppose,  drawn 
near  to  her  by  reason  of  her  moving  into  his  house.  If 
he  had  loved  her  before,  her  quarrelsome  and  bombastic 
disposition  toward  him  while  at  his  house  would  likely 
have  destroyed  it. 

Nor  can  it  be  said  that  Stutiville  did  not  know  the 
objects  of  his  bounty  nor  his  duty  to  them.  He  did  know 
the  objects  of  his  bounty,  and  he  was  well  acquainted 
with  his  daughter  and  with  his  nieces  and  other  members 
of  his  family.  He  considered  the  matter  of  making  a  will 
for  many  months.  In  fact,  he  made  two  wills  in  sub- 
stance the  same.  That  he  knew  the  objects  of  his  bounty 
cannot  be  gainsaid,  because  he  mentioned  them  all  in 
his  will,  and  that  he  knew  his  duty  to  them  is  made  mani- 
fest by  the  careful  consideration  he  gave  to  the  whole 
matter  and  the  evident  purpose  he  originally  entertained 
of  giving  to  his  daughter  his  property.  When,  however, 
he  became  associated  with  her  and  learned  of  her  real 
disposition,  and  she  moved  away  and  left  him  at  a  time 
when  he  needed  her;  attempted  to  institute  prosecutions 
against 'him  causing  him  to  say  to  her  that  he  would 
likely  disinherit  her,  it  is  not  strange  that  knowing  the 
object  of  his  bounty  and  his  duty  to  them,  he  did  not 
give  but  little  of  his  estate  to  his  daughter 

Having  carefully  considered  all  of  the  evidence  ad- 
duced by  contestants,  we  are  firmly  of  opinion  that  there 
was  a  total  failure  to  show  either  mental  incapacity  on 
the  part  of  the  testator,  or  undue  influence  exerted  over 
him;  nor  is  there  evidence  to  incline  the  court  to  the  be- 
lief that  the  testator  did  not  know  the  objects  of  his 
bounty  or  his  duty  to  them.  The  court  should  have  pre- 
emptorily  instructed  the  jury  to  find  and  return  a  ver- 
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diet  for  the  propounders  of  the  will,  and  if  on  another 
trial  the  evidence  is  in  substance  the  same  as  upon  the 
last  trial,  the  court  will  so  instruct  the  jury. 
Judgment  reversed. 


Ray,  et  aL  v.  Mayhew. 

(Decided  March  9,  1920.) 

Appeal  from  Allen  Circuit  Court. 

wills — Construction  of. — ^Where  a  testator  provided  in  his  will 
that  the  estate  given  to  his  daughter  wno  was  of  unsound  mind 
"should  be  held  for  her  by  a  trustee  until  her  mind  becomes 
sound  or  until  her  children  become  twenty-five  years  of  age," 
the  intention  was  that  the  share  of  this  daughter  should  be  held 
for  her  until  the  children  reached  twenty-five,  If  she  lived  until 
that  time  and  continued  incomii:eteni;  if  she  was  restored  to  her 
right  mind  in  that  time  i:  ohould  >be  paid  to  her.  but  if  she  died 
incompetent  before  the  children  reached  twenty-five,  the  estate 
should  b3  held  by  the  trustee  for  them  unttl  they  reached  that 
age. 

OLIVER  &  DIXON  for  appeUants. 

GILLIAM   &  GILLIAM  for  appelle*^ 

Opinion  of  the  Coukt  by  Chief  Justice  Carroll — 
Affirming. 

George  W.  Mayhew,  in  making  provision  for  the  dis- 
tribution of  his  estate  which  was  all  personal,  said  in 
the  fourth  clause  of  his  will  : 

*'I  desire  further  that  if  my  daughter,  Lemmie  B. 
Ray,  who  is  now  in  the  asylum  at  Hopkinsville  with  un- 
sound mind,  should  not  be  of  sound  mind  that  her  part 
of  my  personal  estate  be  held  for  her  until  her  mind  be- 
comes sound,  or  until  her  children  become  twenty-five 
years  of  age." 

And  in  the  sixth  clause  said : 

'*My  desire  is,  and  I  appoint  nay  son,  Rufus  A.  May- 
hew, executor  of  this  my  last  will  and  testament  and  ask 
the  court  to  take  him  without  bond,  and  give  him  4% 
for  his  services,  and  further  desire  that  if  Lemmie  B. 
Ray's  part  of  my  personal  estate  should  be  held  in  trust 
for  her  children  as  hereinbefore  stated,  my  son,  Rufus 
A.  Mayhew,  be  appointed  guardian  or  that  the  court  take 
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any  pne  recommended  by  him  for  the  children  of  my 
Lemmie  B.  Kay.'^ 

His  daughter,  Mrs.  Bay,  died  before  the  testator 
leaving  surviving  her  four  children,  who  when  this  -suit 
was  brought  were  over  fourteen  years  of  age.  There 
came  into  the  hands  of  Eufus  A.  Mayhew,  so  the  peti- 
tion shows,  about  $2,300.00,  to  which  these  children  are 
entitled  under  the  will  of  their  grandfather,  and  the  con- 
troversy here  is  as  to  whether  Eufus  A.  Mayhew,  or 
Greorge  Ray,  their  statutory  guardian,  is  entitled  to  the 
custody  of  this  fund.  The  lower  court  ruled  that  Mayhew 
a-s  trustee  or  someone  nominated  by  him  was  entitled 
to  hold  it.  and  the  guardian  appeals. 

We  think  the  lower  court  correctly  decided.  As  we 
construe  the  fourth  clause  of  the  will,  the  testator  in- 
tended that  the  share  of  his  afflicted  daughter  should  be 
held  for  her  until  the  children  reached  twenty-flve,  If 
?he  lived  until  that  time  and  continued  incompetent,  but 
if  she  was  restored  to  her  right  mind  within  that  time 
it  should  be  paid  to  her.  If  however,  she  died  incom- 
petent before  the  children  reached  twenty-five,  then  the 
estate  should  go  to  them  to  be  held  by  the  trustee  until 
they  reached  twenty-five. 

In  no  event  was  it  to  come  into  the  actual  possession 
of  the  children  until  they  reached  the  age  of  twenty-five. 

In  the  sixth  clause  he  provided  that  the  estate  should 
be  held  in  trust  for  the  children  and  that,  his  son  Eufus, 
or  someone  recommended  by  him,  should  be  ** guardian," 
but  it  is  clear  that  the  testator  intended  to  appoint  his 
son  Eufus  trustee  and  not  ^^ guardian,"  and  we  so  con- 
strue the  will.  ' 

The  te-stator  had  the  right  to  appoint  his  son  Eufus 
as  trustee  for  these  children,  to  hold  in  trust  for  them 
the  money  they  were  to  have,  and  the  trustee  and  not 
the  statutory  guardian  is  entitled  to  its  custody. 

Wherefore  the  judgment  is  affirmed. 


Taul,  et  al.  v.  Brickey,  et  al. ' 

-    (Decided  March  9,  1920.). 

Appeal  from  Breckinridge  Circuit  Court. 

1.     Adverse  Possession — ^When  Parol  Grant  Will     Create     Title. — A 
parol  grant  of  lands,  which  the  grantee  continuously  and  peace- 
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Bfhly  holds  actual  possession  of  under  a  clain)  of  ownership  for 
fifteen  years,  will  create  title  in  tho  grantee. 
2.  Evidence— Transactions  With  Deceased  Person— Warrantor  of 
Title. — A  party,  who  warrants  the  title  to  lands,  In  an  action  be- 
tween the  grantee  and  another  touching  the  right  to  the  lands, 
is  not  a  camtpetemt  witness  to  teiitlfy,  concerning  verbal  state 
ments  of,  or  transactions  with  his  vendor,  who  is  dead,  when  the 
testimony  is  offered  to  be  given,  but,  one,  who  has  no  pecuniary 
interest  in  the  recovery,  may  testify  concerning  transactions 
with  a  deceased  person. 

W.  S.  BALL  for  appellants. 

GUS  BROWN  for  appellees. 

Opinion  of  the  Court  by  Judge  Hurt — Reversing. 

In  1886,  Vicissimns  C.  Pate,  was  the  owner  of  two 
tracts  of  land  in  Breckinridge  county,  which  adjoined. 
One  tract  contained  one  hundred  and  thirty-four  acres, 
and  the  other,  eighty  acres.  He  resided  upon  the  former 
tract,  and  it  is  called,  in  the  evidence,  the  *'home  tract. *' 
The  other  is  called,  the  Hardin  tract.  He  had  five  chil- 
dren, who  at  that  time  resided  with  him,  whose  names 
were,  George  A.,  Oscar  P.,  Alvin  J.,  Ernest  and  Settie, 
respectively.  Settie  is  one  of  the  appellees,  ^he  having 
intermarried  with  Frank  Brickey,  the  other  appellee.  In 
1886,  he  conveyed  to  his  son,  G.  A.  Pate,  twenty  acres  of 
the  **home  tract,"  and  fifteen  acres  of  the  Hardin  tract, 
including  the  two  pieces  of  land  in  one  boundary,  con- 
taining thirty-five  acres  The  deed  conveyed  the  twenty  - 
acres  as  a  gift,  while  the  fifteen  acres  were  conveyed  for 
the  sum  of  $202.50.  On  November  28,  1890,  G.  A.  Pate 
sold  the  thirty-five  acres,  which  had  been  conveyed  to 
him  by  his  father,  and  conveyed  it  to  Oscar  F.,  and 
Alvin  J.  Pate,  jointly,  for  the  sum  of  $600.00  after  hav- 
ing erected  a  dwelling  and  other  improvements,  upon  it. 
About  the  same  time,  the  elder  Pate  had  arranged  to'  - 
give  to  Oscar  Pate,  seventeen  and  one-half  acres  of  the  - 
Hardin  tract,  and  to  sell  to  him  another  seventeen  and 
one-half  acres  of  the  same  tract,  for  the  sum  of  $202.50, 
but,  when  Oscar  F.,  and  Alvin  J.  Pate  had  become  the 
owners  of  the  thirty-five  acres  by  conveyance  from  G. 
A.  Pate,  the  elder  Pate,  then  gave  to  Oscar  F.,  and 
Alvin  J.  jointly,  the  thirty-five  acres  of  which  he  had 
contenjplated  selling  to  Oscar  F.,  one-half,  and  making 
a  gift  to  him  of  the  other  one-half.  The  thirty-five  acre^ 
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of  the  Hardin  tract,  which  he  thus  gave,  by  parol,  to  his 
sons,  Oscar  F.,  and  Alvin  J.,  adjoined  the  thirty-five 
acres,  which  he  had,  theretofore,  conveyed  to  his  son,  G, 
A,  Pate.  The  thirty-five  acres  were  surveyed  and  the 
limits  of  it  definitely  fixed,  and  possession  of  it  was  de- 
livered to  Oscar  F.  and  Alvin  J.,  but,  the  elder  Pate  never 
executed  any  deed  of  conveyance  or  other  writing  to 
them,  evidencing  the  transaction.  On  August  16,  1902, 
Oscar  F.  Pate,  for  the  recited  consideration  of  $400.00, 
conveyed  to  Alviu  J.  his  undivided  one-half  interest  in 
the  thirty-five  acres  of  land,  which  had  been  conveyed  to 
him  by  GK  A.  Pate,  and  also,  his  ^^inheritable  interest, 
prospective  and  undivided  interest,"  which  he  might 
have  in  the  ''home  tract,"  and,  also,  in  the  Hardin  tract. 
On  December  24,  1897,  the  elder  Pate  partly  in  consid- 
eration of  $150.00,  which  Ernest  then  paid  him,  and 
partly  as  a  gift,  sold,  to  Ernest,  the  remaining  thirty 
acres  of  the  Hardin  tract,  and  put  Ernest  into  posses- 
sion of  same,  but,  never  conveyed  same  to  him  by  any 
deed  or  writing.  On  September  21,  1909,  Ernest  sold, 
for  the  sum  of  $350.00,  and,  by  deed,  conveyed  to  Alvin 
J.  Pate,  his  ''inheritable,  prospective  and  undivided  in 
terest,"  which  he  had  or  might  have  in  both,  the  "hom6 
tract,"  and  the  Hardin  tract  of  land,  and,  by  some  un- 
explained mistake,  also,  conveyed  to  him  by  the  same 
deed,  an  undivided  one-half  interest  in  the  thirty-five 
acres  of  land,  which  the  elder  Pate  had  conveyed  to  G. 
A.  Pate  in  1886,  and  which  G.  A.  Pate  had  conveyed  to 
Alvin  J.  and  Oscar  F.  on  the  28th  day  of  November,  1890, 
and  one-half  of  which  Oscar  F.  had  conveyed  to  Alvin 
J.  on  August  16,  1902.  On  October  18,  1909,  Settle 
Brickey,  for  the  consideration  of  $450.00,  conveyed  her 
interest  in  the  *'home  tract"  to  A.  J.  Pate,  but  made  no 
reference,  therein,  to  any  interest  which  she  had,  or 
claimed  in  the  Hardin  tract.  On  October  28,  1917,  G. 
A.  Pate,  for  the  recited  consideration  of  $200.00,  sold 
and  conveyed  his  entire  interest,  in  both  tracts  of  land, 
to  Alvin  J.  Pate.  The  elder  Pate  died  in  1907,  and  Settle 
Brickey,  who  then  resided  on  the  "home  tract,"  re- 
mained in  possession  of  it,  and  Ernest  Pate  continued 
in  the  possession  of  the  thirty  acres  of  the  Hardin  tract, 
which  had  been  given  and  sold  to  him  by  his  father,  and 
Alvin  J.  Pate  continued  in  the  actual  possession  of  the 
thirty-five  acres  which  had  been  conveyed  to  him  and 
Oscar  F.  by  Geo.  A.  Pate,  and,  also,  of  the  thirty-five 
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acres  of  the  Hardin  tract,  which  the  elder  Pate  had  given 
to  him  and  Oscar  F.  jointly,  until  the  autumn  of  the  year, 
1909,  when  Settle  Brickey  and  Ernest  Pate  executed  the 
deeds,  above  mentioned,  to  Alvin  J.,  when  Settle  Brickey 
removed  from  the  lands,  giving  the  entire  possession  of 
same  to  Alvin  J.,  who  remained  in  possession  of  both 
tracts  of  land,  until  his  sale  of  them  to  the  appellants, 
Taul,  in  the  year,  1917.  On  November  13,  1917,  Alvin  J. 
sold  and,  by  deed,  conveyed  both  tracts  of  land  to  the 
appellants,  and  put  them  in  the  possession  of  same* 
While  the  negotiations  for  the  sale  were  under  way,  the 
services  of  a  lawyer  were  secured  to  examine  the  title. 
The  lawyer  discovered,  that  the  deed,  which  Settle  - 
Brickey  and  her  husband  executed  to  Alvin  J.  Pate,  did 
not  convey  any  interest,  which  Settle  was  supposed  to 
have  inherited  from  her  father  in  the  Hardin  tract  of 
land,  and  which  appeared,  on  account  of  the  fact,  that  the 
elder  Pate  had  only  made  a  conveyance  for  fifteen  acres 
of  tlie  Hardin  tract.  Alvin  J.  contended,  that  she  did  not 
have  any  interest  in  the  Hardin  tract,  but,  for  the  pur- 
pose of  completing  a  record  title,  the  lawyer  prepared 
a  deed  covering  any  interest,  which  she  might  have  in 
that  tract  of  land,  and  sent  it  to  her,  by  mail,  with  a  letter 
of  explanation,  and  requesting,  that  she  sign  and  ac- 
knowledge same.  Directly,  the  husband  of  Settle,  ap- 
peared upon  the  scene,  accompanied  by  a  man,  who  was 
famous  for  his  litigious  character  touching  real  estate, 
and,  after  an  examination  of  the  various  deeds,  Brickey 
and  his  wife  refused  to  execute  the  deed  as  requested  by 
*^he  lawyer.  The  appellants  then  instituted  this  action 
against  Settle  Brickey  and  her  husband,  in  which  they 
alleged,  that  they  were  the  legal  owners  and  in  po&ses- 
Hon  of  all  the  lands,  but,  that  Settle  and  her  husband 
W€re  claiming  the  ownership,  by  Settle,  of  an  undivided 
one-fifth  of  the  Hardin  tract  of  land,  adversely  to  the 
rights  of  appellants,  and  asking,  that  their  title  thereto ' 
be  quieted.  Afterward,  by  an  amended  petition,  they 
averred,  that  Alvin  J.  Pate  had  purchased  appellees'  en- 
tire interest  in  all  the  lands,  to  which  her  father  held 
title  at  his  death,  and  which  included  both  tracts  of  land, 
but,  by  fraud  or  mistake  on  the  part  of  the  draftsman 
of  the  deed,  it  was  so  written  as  to  appear  to  embrace 
her  interest  in  the  ''home  tract"  only,  when  it  was  in- 
tended to  cover  and  convey  her  entire  interest  in  all  the 
real  estate,  which  had  been  owned  by  her  father    The  ap- 
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pellecs,  by  answer,  denied  the  ownership  of  an  undivided 
one-fifth  interest  in  the  Hardin  tract  by  appellants,  and 
asserted  ownership  to  same  by  appellee,  Settle,  and 
prayed,  it  be  alloted  to  her.  The  trial  court  upheld  the 
contention  of  appellees,  and  adjudged,  that  Settle  was 
the  owner  of  an  undivided  one-fifth  of  sixty-five  acres 
of  the  Hardin  tract,  which  was  indivisible,  and  that  the 
sixty-five  acres  be  sold  and  the  proceeds  be  divided  be- 
tween  appellants  and  Settle,  and  from  the  judgment, 
the  appellants  have  appealed. 

The  theory  of  the  appellants  as  to  the  rights  of  the 
parties  as  developed  by  the  evidence,  is,  that  the  father, 
Vicissimu-s  C.  Pate,  during  his  lifetime,  by  sales  and 
gifts  to  his  sons,  disposed  of  the  entire  Hardin  tract  of 
land  to  them,  and  twenty  acres  of  the  **home  tract,  ^'  and 
hence,  there  was  no  interest  in  the  Hardin  tract  of  which 
appellee,  Settle  Brickey,  could  be  the  owner,  but  that  it 
was  the  father's  purpose,  and  so  understood  by  her  and 
acquiesced  in  by  all  of  his  children,  that -the  daughter, 
Settle,  should  have  her  entire  interest  in  her  father's 
lands,  allotted  to  her  out  of  the  ''home  tract,''  and  the 
allottment  to  be  of  sufficient  value  to  make  her  portion, 
in  the  *'home  tract,"  equal  to  the  combined  interests,  re- 
ceived by  either  of  the  sons,  in  both,  the  Hardin  and  the 
''home  tract,"  and  then,  as  a  matter  of  course,  what  re- 
mained of  the  "home  tract,"  would  be  subject  to  an 
equal  division  between  the  five  children,  but,  as  the  mat- 
ter was  worked  out,  no  division  or  allotments  were  ever 
made,  but  each  of  them  disposed  of  his  interest  by  sale, 
to  Alvin  J.  Pate,  but,  in  contemplation  of  the  under- 
standing between  them  as  to  their  rights;  and  that,  in 
the  sale  made  by  Settle  Brickey  to  Alvin  J.,  she  sold 
her.  entire  interest  in  the  lands,  and  intended  to  part 
with  her  title  to  her  entire  interest,  and,  in  so  doing,  her 
interest  in  the  "home  tract,"  was  estimated  as  being  an 
equal  one-fifth  thereof,  and,  in  addition  thereto,  such  a 
further  portion  of  it  as  would  make  her  interest  equal 
in  value  to  the  interest  therein,  which  either  of  her 
brothers  would  receive  with  the  value  of  any  advance- 
ment made  to  him,  out  of  the  Hardin  tract,  added  to  it, 
and  thus,  be  an  equal  one-fifth  portion  of  the  real  estate, 
which  was  inherited  from  the  father,  when  the  advance- 
ments, made  by  him,  were  added  to  the  value  of  the 
lands,  of  which,  he  died  the  owner.  It  is  insisted,  that 
when  Settle  Brickey  made  the  deed,  it  was  intended,  by 
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her  and  so  understood  by  Alvin  J.,  that  it  conveyed  to 
him  all  the  interest,  which  she  had  in  all  the  lands,  but, 
a-s  it  was  understood,  that  she  had  no  interest  in  the 
Hardin  tract,  by  mistake,  the  draftsman  omitted,  from 
the  deed,  the  terms  necessary  to  convey  her  apparent 
legal  title  to  the  lands,  embraced  in  the  Hardin  tract,  to 
which  the  father  had  not  made  a  conveyance,  and  con- 
fined the  terms  of  the  deed  to  her  title  to  the  lands,  with- 
in the  **home  tract.''  The  draftsman  of  the  deed  died 
before  the  commencement  of  the  litigation,  but,  Alvin  J., 
testifies,  that  he  purchased  her  entire  interest  in  all  the 
lands,  and  that  it  was  intended,  that  the  deed  should 
convey  same,  and  Ernest  Pate  testifies,  that  she  said 
to  him  in  1911,  that  she  had  made  a  similar  sale  to  the 
one,  made  by  him,  which  was  a  sale  of  his  entire  inter- 
est in  both  tracts  of  the  land.  Settie  Brickey  denies,  that 
Alvin  J.,  had  any  conversation  with  her  about  the  sale, 
at  all,  or  that  she  made  the  statement  to  Earnest  about 
which  he  testifies,  but,  that  the  sale  was  made  by  her 
husband  as  her  agent,  and  the  husband  testifies,  that 
nothing  was  said  in  the  negotiations  about  the  Hardin 
tract.  There  is  no  evidence  in  the  record  as  to  the  value 
of  the  interest  in  the  lands  conveyed  by  Settie  Brickey 
to  Alvin  J.  at  the  time  of  the  sale,  except,  that  Alvin  J. 
testifies,  that  the  sum,  paid  by  him  to  Settie,  was  in  ex- 
cess of  the  value  of  one-fifth  of  the  portions  of  both  tracts 
of  land,  which  remained  after  the  conveyance,  by  his 
father,  to  G.  A.  Pate ;  and  Ernest  Pate  testifies,  that  he 
sold  his  entire  interest  in  both  tracts  of  land,  within  a 
few  days  of  the  time  of  the  execution  of  the  deed  by 
Settie,  for  $350.00,  and  that  same  wa-s  a  fair  price  for 
an  undivided  one-fifth  interest,  which  he  owned.  In  1917, 
G.  A.  Pate,  sold  his  interest  in  both  tracts  of  the  land, 
less  the  thirty-five  acres,  conveyed  to  him  in  1886,  for 
the  sum  of  $200.00.  In  estimating  the  value  of  his  in- 
terest in  the  remainder  of  the  two  tracts  of  land,  it  would 
be  necessary  to  deduct  from  it  the  value  of  the  twenty 
acres,  advanced  to  him  in  1886.  There  is  no  evidence 
as  to  the  value  of  that  twenty  acres  at  the  time,  it  was 
advanced,  but,  it  is  a  matter  of  common  knowledge,  that 
real  estate  had  advanced  very  largely  in  price  since  the 
year,  1886,  and,  with  that  fact  in  view,  it  is  very  appar- 
ent, that  the  twenty  acres  did  not  exceed  $200.00  in  value 
at  the  time,  it  was  advanced,  which  added  to  the  $200.00 
for  which  he  sold  his  entire  interest  in  the  remainder  of 
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the  lands  in  1917,  would  indicate,  that  his  entire  interest 
did  not  exceed  $400.00  in  value. 

The  trial  court,  seems  to  have  rested  its  decision  upon 
the  opinion,  that  the  testimony  of  Alvin  J.,  Oscar  F.,  and 
Ernest  Pate,  tojiching  transactions  with  their  father, 
who  was  dead  at  the  time,  their  testimony  was  given, 
was  incompetent,  as  being  the  evidence  of  one  in  his  own 
behalf,  concerning  verbal  statements  of,  and  transac- 
tions with,  and  acts  done  and  omitted  to  be  done,  by  one, 
who  was  -dead,  when  the  testimony  was  given,  as  pro- 
vided by  section  606,  subsection  2,  of  the  Civil  Code. 
That,  Alvin  J.  Pate,  who  had  warranted  the  title  to  the 
interests,  in  the  lands,  in  controversy,  to  the  appellant, 
while  not  a  party  to  the  action,  was  so  interested  in  the 
result  of  it,  as  to  disqualify  him,  as  a  witness,  to  testify 
concerning  any  verbal  statement  of,  or  any  transaction 
with,  or  any  act  done  or  omitted  to  be  done  by  his  father, 
there  is  no  doubt.  Oscar  F.  Pate  would,  also,  be  incom- 
petent to  testify,  concerning  the  statements  of  and  his 
transactions  with  his  father,  touching  the  gift  made  to 
him  and  Alvin  J.  by  the  father,  of  the  thirty-five  acres  of 
the  Hardin  tract,  or  that  he  or  Alvin  J.  held  the  pos- 
session of  same  during  the  lifetime  of  the  father,  as 
Alvin  J.  is  claiming  the  ownership  of  the  thirty-five 
acres,  by  reason  of  the  parol  gift  to  him  and  Oscar  J. 
by  their  father^  and  their  actual  possession  of  same  dur- 
ing the  lifetime  of  the  father.  Neither  is  Ernest  compe- 
tent to  testify  concerning  the  sale  and  gift  to  him  by 
his  father  of  the  remaining  thirty  acres  of  the  Hardin 
tract,  nor  of  his  payment  to  his  father  of  the  $150.00, 
which  he  claims  to  have  paid,  nor  his  possession  of  the 
land,  under  the  parol  grimt  during  the  lifetime  of  the 
father.  Smith  v.  Beswick,  113  Ky.  439;  Apperson  v.  Ex- 
change Bank,  10  R.  943;  section  606,  subsections  2,  7; 
Arthur  V.  Humble,  140  Ky.  56;  Winston's  Admr.  v. 
Spinks,  163  Ky.  251;  Shoptow  v.  Ridgeway,  22  R.  1495; 
Henry  v.  Kline,  93  Ky.  358.  It  is  not,  however,  appar- 
ent upon  what  ground,  that  Ernest  is  incompetent  to  tes- 
tify, concerning  the  transaction  between  the  father  and 
Alvin  J.  and  Oscar  F.  whereby  the  parol  gift  of  the 
thirty-five  acres  was  made  to  them,  and  their  adverse 
possession  of  same  thereafter,  as  he  never  had  any  m- 
terest  in  that  portion  of  the  land,  and  does  not  now 
have  any,  or  the  result  of  the  litigation  touching  same, 
and  by    the  terms  of  his  deed,  he  only  warranted  the 
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title  to  such  interest  in  the  lands,  as  he  inherited  from 
his  father,  be  it  much  or  little.  Each  of  them  may  tes-. 
tify,  as  to  their  acts  with  relation  to  the  lands,  since  the 
death  of  the  father.  The  deed  made  by  Oscar  P.  as  to 
the  interests,  in  the  lands,  which  he  thereafter  expected 
to  inherit,  from  his  father,  who  was  then  alive,  did  not 
convey  anything,  nor  would  he  be  bound  upon  the  war- 
ranty, for  the  attempted  conveyance  of  such  interests, 
Spacey  v.  Close,  184  Ky.  523,  and  cases  there  cited.  He 
is  not,  however  complaining  and  acquiesces  in  the  con- 
veyance made  by  him. 

The  testimony  of  Ernest  proves,  and  there  is  no  con- 
tradiction of  it,  that  the  elder  Pate  caused  the  thirty-five 
acres  of  the  Hardin  tract,  which  he  gave  to  Alvin  J-  and 
Oscar  F.,  jointly,  to  be  measured,  and  placed  them  in 
actual  possession  of  it,  and  they  jointly  held  same,  as 
their  own,  until  1902,  when  Oscar  F.  sold  his  interest  in 
same  to  Alvin  J.  who  thereafter,  remained  in  the  actual 
possession,  until  1917,  a  period  of  twenty-five  years,  and 
as  Settle  says  to  her  knowledge,  for  thirty  years.  From 
the  time  of  the  gift  until  the  death  of  the  elder  (Pate, 
was  more  than  fifteen  years,  and  hence  the  legal  title  had 
matured  in  Alvin  J.  before  the  death  of  his  father.  When 
one  and  those  under  whom  he  claims  title,  holds  the 
actual  possession  of  real  estate  under  a  parol  gift,  claim- 
ing to  own  it,  the  possession  is  adverse  to  the  grantor 
and  will  mature  a  legal  title,  after  the  statutory  period 
of  fifteen  years.  Owsley  v.  Owsley,  117  Ky.  47 ;  Thomp- 
son V.  Thompson,  93  Ky.  435.  Hence,  when  the  elder  , 
Pate  died,  he  had  the  legal  title  to  only  thirty  acres  of 
the  Hardin  tract,  and  an  interest  in  this  portion  only 
could  have  descended  to  Settle  Brickey.  George  A.  Pate 
and  Ernest  would  be  entitled  to  share  the  thirty  acres  ^ 
with  her.  Alvin  J.  and  Ernest,  being  incompetent  to 
testify,  concerning  the  transaction,  between  Ernest  and 
his  father  touching  the  sale  of  the  thirty  acres  of  the 
Hardin  tract  to  him,  there  is  no  evidence  to  support  the 
claim,  that  a  parol  grant  of  the  thirty  acres  was  made  to 
Ernest  by  the  father  The  evidence,  however,  conduc- 
ing to  prove,  that  Ernest  was  in  the  actual  possession  of 
the  thirty  acres,  claiming  to  own  same,  after  the  death 
of  the  father  and  that  he  sold  to  Alvin  J.  Pate,  who  re^ 
mained  in  the  actual  possession  of  it,  until  he  made  the 
sale  to  appellants,  in  1917,  is  not  contradicted.    Neither 
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is  the  statement  of  Ernest,  that  Settle  had  knowledge  of 
his  possession  and  claim,  and  acquiesced  therein,  and 
that  Settle,  through  the  agency  of  her  husband,  attempt- 
ed to  purchase  same  from  him,  after  the  death  of  the 
father,  nor  that  Settle  and  her  husband  knew  of  the  clqim 
of  Ernest,  from  the  father  having  showed  the  thirty 
acres  to  the  husband  of  Settle,  as  the  lands  of  Ernest, 
contradicted.  The  relations  of  the  brothers  to  Settle, 
and  the  residence  of  the  brothers  and  Settle  upon  the 
land's,  precludes  the  idea,  that  Settle  was  not  fully  aware 
of  all  these  transactions,  and  that  same  were  consented 
to  by  her.  Hence,  the  interest,  which  Settle  could  claim 
in  the  Hardin  tract,  was  not  one-fifth  of  sixty-five  acres, 
but,  one-third  of  the  thirty  acres. 

The  deeds  made  by  G.  A.,  Oscar  F.  and  Ernest,  re« 
spectlvely,  to  Alvln  J.,  conveyed  to  him,  their  respective 
right,  title  and  Interest,  in  both  tracts  of  land,  and  there 
is  no  -suggestion  made,  as  to  why,  after  having  pur- 
chased all  other  interests,  in  both  tracts,  that  he  should 
pay  to  Settle,  a  greater  price,  than  to  either  of  the  others, 
for  her  interest  in  the  *'home  tract,"  alone.  All  the  facts 
of  this  case  considered,  the  price  paid  to  Settle,  her 
knowledge  of  the  previous  transactions,  regarding  the 
land,  Alvln  J.'s  possession  and  use  of  all  the  Hardin 
tract  for  such  a  length  of  time,  without  objection  from 
her,  and  the  further  fact,  that  although  living  nearby, 
she  set  up  no  claim  to  any  interest,  in  the  Hardin  tract 
for  more  than  eight  years  after  she  made  the  deed  to 
-Alvln  J.  and  not  until  her  attention  was  called  to  the 
fact,  that  the  father  had  not  made  deeds  to  sixty-five 
acres  of  the  Hardin  tract,  make  it  perfectly  apparent, 
that  the  claim  of  her  and  her  husband  to  an  Interest  in 
same,  was  an  afterthought,  and  that  the  deed  by  her  to 
Alvln  J.  was  Intended  to  convey  to  him  all  the  interests, 
which  she  had,  at  that  time,  or  appeared  to  have  in  the 
lands  to  w^hlch  her  father  held  title  at  his  death,  and 
having  accepted  an  interest,  equal  to  her  entire  Interests, 
in  all  the  land,  which  her  father  had  title  at  his  death,  in 
the  '^home  tract,"  alone,  and  received,  the  value  of  it,  in 
the  sale  made  by  her,  she  can  not  now  claim  same,  and 
retain  the  price,  too,  and  the  appellants  were  entitled 
to  the  relief  -sought  by  them. 

The  judgment  is  therefore  reversed,  and  cause  re- 
manded for  proceedings  consistent  with  this  opinion. 
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Flener  v.  Lawroice,  et  aL 

(Decided  March  9,  1020.) 
Appeal  from  Butler  Circuit  Cour't. 

1.  Easemenlts — Prescript  San— Adverse  Poijseasion. — An  C'asement, 
such  as  a  right  of  way  over  the  lands  of  another,  Is  created  by, 
prescription,  when  the  owner  of  a  tenement,  and  those  under 
whom  he  claims  title,  have  openly,  peaceably,  continuously  and 
under  a  claim  of  right,  adverse  to  the  owner  of  the  soil  and  with 
his  knowledge  and  acquiescence,  used  a  way  over  the  lands  of 
another  for  as  much  as  fifteen  years. 

2.  E>asements — Knowledge  of  Use  Imputed  to  Owner.— Where  tho 
use  of  an  casement,  as  a  right  of  way,  I3  open  and  visible,  the 
knowledge,  of  Its  use  as  such.  Is  imputed  to  the  owner  of  the 
soil,  over  which  it  runs. 

3.  Adverse  Possession — ^Presumption  of  Adverse  Use. — The  con- 
tinuous, uninterrupted  use  of  a  road  over  the  enclosed  lands  of 
another  for  the  statutory  period,  raises  the  presumption,  that  the 
use  is  under  a  claim  of  right,  but,  such  use  of  a  road  over  tne 
upenclosed  lands  of  another  does  not  raise  the  presumption,  that 
the  use  is  adverse,  but  an  adverse  use  of  a  road  over  such  lands, 
may  be  proven,  and  the  burden  of  so  doing  is  upon  the  claimant 
of  an  easement. 

4.  Easements — Adverse  Possession — Parol  Grant  of  Right  of  Way.— 
When  a  iparol  grant  of  a  right  of  way  is  made,  the  use  of  it  by  the 
grantee  Is  adverse  to  the  grantor,  and  the  grantee's  title  to  the 
easement  will  mature  after  fifteen  years,  continuous  and  unin- 
terrupted use. 

5.  Easements— Prescription — Implied  Grant. — A  right  of  way  created 
by  prescription^  implies,  that  there  was  once  a  grant  of  It,  but 
the  grant  has  been  lost,  and  where  such  an  easement  exists,  the 
owner  of  the  servient  estate  may  erect  gates  across  the  right  of 
way  If  their  construction  and  location  is  such,  that  they  will  not 
unreasonably  interfere  with  passage  over  the  way,  and  the  cir- 
cumstances of  the  case  are  such,  that  it  may  be  implied,  that  such 
right  was  intended  by  the  parties. 

N.  T.  HOWARD  and  G.  V.  WILLIS  for  appellant. 

W.  A.  HELM  and  A.  THATCHER  for  appellees. 

Opinio]?;  of  the  Court,  by  Judge  Hurt — AflSrming. 

The  accompanying  map  will,  to  some  extent,  illustrate 
the  controversy  between  Warren  Flener,  appellant,  and 
Grover  Lawrence,  appellee,  arising  from  a  contention  by 
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the  appellant,  that  he  has  an  easement  in  the  way  of  a 
passway  over  \!he  lands  of  the  appellee.  It  is  not  pre- 
tended, that  it  is  a  correct  map  of  the  lands,  roads 
and  other  objects  referred  to  in  the  testimony,  since, 
while  two  maps  are  referred  to  in  the  evidence,  it  was 
not  pretended,  that  either  of  them  was  a  true  representa- 
tion of  the  objects  referred  to,  nor  of  'their  relations  to 
each  other,  neither  of  them  being  founded  upon  a  survey 
or  measurements,  but,  were  drawn,  as  the  picture,  whidi 
certain  persons  entertained  of  the  relations  of  the  objects 
to  each  other.  The  two  parallel  lines,  between  which  are 
the  words,  **west"  and  ^^easf  represent  the  public 
highway  between  Morgantown  and  Brooklyn,  which  was 
established  ten  or  twelve  years  before  the  institution  of 
this  action,  but,  along  the  general  course  of  which  a  pass- 
way,  used  by  'the  public,  generally,  formerly  ran ;  at  least, 
there  existed  a  public  passway  in  that  direction  with 
which  the  other  roads  upon  the  map  formerly  connect- 
ed or  led  to,  and  upon  which  the  residents,  upon  the  lands 
mentioned  in  the  controversy,  formerly  travelled,  in  go- 
ing to  the  county  seat,  to  church,  or  upon  other  business, 
in  either  the  direction  of  Morgantown  or  Brooklyn.  The 
points  indicated  by  the  letters.  A,  B,  J,  0  and  N  were  the 
dwellings  of  A.  J.  Flener;  the  appellee,  Grower  Lawrence; 
the  site  of  a  former  school  house,  a  dwelling  upon  'the 
farm  owned  by  appellant,  and  another  old  dwelling  upon 
his  lands,  respectively.  The  lines,  indicated  by  the  letters 
M  to  L,  L  to  K,  K  to  G  and  G  to  M,  are  the  boundary  lines 
of  the  lands  of  appellee,  Lawrence.  The  line  L,  P,  K,  E 
is  the  nortliem  boundary  line  of  the  lands,  owned  by  ap- 
pellant, Flener.  Between  forty  and  fifty  years,  ago,  A. 
J.  Flener,  who  resided  a't  A,  owned  a  large  tract  of  land 
of  more  than  one  thousand  acres,  and  the  lands,  now  . 
owned  by  appellant  and  appellee,  were  a  portion  of 
same.  At  that  time,  A.  J.  Flener  conveyed  to  his  son, 
Virgil  Flener,  the  farm  upon  which  the  dwelling  at  0,  is 
situated.  Virgil  Flener  occupied  the  dwelling  at  0,  for 
a  good  many  years,  and  the  appellant  is  a  remdte  ven- 
dee of  Virgil  Flener.  The  lands,  occupied  by  appellee, 
Lawrence,  were  conveyed  by  A.  J.  Flener,  to  another 
son,  whose  daughter  is  now  the  wife  of  appellee,  and  a 
joint  owner  Avith  her  husband.  When  A.  J.  Flener  con- 
veyed the  farm  to  Virgil  Flener,  upon  which  the  dwelling 
at  0,  is  situated,  there  was  no  outlet  from  this  farm  'to- 
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ward  the  north,  nor  in  the  direction  of  Morgantown  or 
Brooklyn,  and  the  deed  made  to  Virgil  Flener  did  not 
make  any  provision  for  a  right  of  way  over  the  remain- 
ing lands  of  A.  J.  Flener,  but,  for  several  years,  Virgil 
Flener,  while  residing  at  0,  made  use  of  a  way,  which  is 
indicated  by  the  letters  0,  L  and  C,  as  an  outle-t  from  his 
farm.  About  thirty-four  years,  before  the  commence- 
ment of  this  action,  a  school  house  was  erected  at  J,  and 
a  road  was  opened,  by  private  agreement,  from  0  to  H, 
SB  a  means  of  enabling  Virgil  Flener 's  children,  and 
probably  otihers  to  attend  school  at  that  place,  but,  it  has 
been  used  since  that  time,  by  the  occupants  of  the  lands  . 
at  0,  for  ingress  and  egress,  for  any  and  all  purposes  of 
travel.  A  small  portion  of  this  road  is  upon  the  farm,  oc- 
cupied by  Lawrence,  but,  the  greater  portion  is  upon  the 
lands  of  Chinnamon  Flener.  Previous  to  the  opening  of 
the  road  from  0  *to  H,  A.  J.  Flener  desired  to  discon- 
tinue the  road  from  0,  by  the  way  of  L  to  C,  and  to  en- 
close the  lands,  within  the  lines  D  to  V,  V  to  E  and  E  to 
D,  which  was  then  an  unenclosed,  woni  out  field,  and  he 
and  Virgil  Flener  made  an  arrangcmen't,  which  resulted 
in  the  discontinuance  of  the  road  from  0  to  L  and  to  C, 
and  the  opening  of  a  way  over  the  lands  of  A.  J.  Flener 
from  P  to  E.  A.  J.  Flener  enclosed  the  old  field,  lying  be- 
tween the  lines,  V  to  E,  and  V  to  D,  and  Virgil  Flener, 
with  his  help,  opened  a  way  on  the  outside  of  the  en- 
closure, from  P  to  E,  by  cutting  out  the  trees,  which  ob- 
structed the  way.  The  road  from  P  to  E,  at  the  time,  it 
was  opened,  was  through  unenclosed  lands,  and  so  re- 
mained,  until  within  a  year  or  two  before  the  commence- 
ment of  'rtiis  action,  when  the  appellee  desiring  to  im- 
prove the  lands  to  the  eastward  of  the  line,  P  to  E, 
cleared  the  portion  of  the  lands,  embraced  by  the  lines 
from  V  to  E,  E  to  V,  and  erected  a  fence  from  V  to  F. 
At  the  same  time,  he  placed  ga^tes  over  the  road,  at  V, 
and  at  E,  respectively.  The  appellant  brought  this  ac- 
tion, alleging,  that  he,  as  the  owmer  of  the  lands,  which 
Virgil  Flener  o^vned,  has  an  easement  over  the  lands  of 
^  appellee,  from  P  to  E,  which  authorized  him  to  'travel 
over  same  from  his  lands  to  the  public  highway,  and  that 
appellee  had  obstructed  same  by  felling:  trees,  in  same, 
and  placing  gates  across  it,  prayed  for  a  judgment 
requiring  the  appellees  to  remove  the  obstructions  from 
the  road,  including  the  gates.    The  appellees  denied,  the 
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existence  of  the  easement,  and  alleged,  that  appellant  had 
an  adequate  road  from  his  lands  to  the  public  highway, 
at  H,  and,  for  that  reason,  had  no  occasion  to  use  the 
roadway  claimed  by  him. 

The  court,  by  its  judgment,  denied  the  appellanlt  the 
relief,  sought,  and  ordered  the  petition  to  be  dismissed 
and  from  that  judgment,  he  has  appealed,  (a)  From 
Ihe  above  statement  of  the  salient  facts,  upon  which  l!he 
controversy  rests,  it  is  apparent,  that,  if  the  appellant 
has  an  easement,  in  the  way  of  a  passway  over  the  lands 
of  appellee  from  P  to  E,  and  as  an  appurtenant  to  the 
farm,  he  now  owns,  and  which  was  formerly  owned  by 
Virgil  Flener,  it  arises  by  prescripfrion  and  not  other- 
wise. Under  the.  facts,  the  way  from  the  dwelling  at  O, 
to  C,  by  the  way  of  L,  might  be  considered  to  have  been 
a  way  of  necessity,  which  did  not  arise  from  the  pre- 
sumption of  a  grant,  nor  from  an  implied  grant,  by  rea- 
son of  the  existence  of  Vhe  road  over  the  lands  of  Virgil 
Flener  ^s  grantor,  at  the  time,  the  lands  at  0,  were  con- 
veyed to  him,  but,  in  any  event,  the  way  was  established 
and  Virgil  Flener  was  making  use  of  it  for  an  outlet 
from  his  premises,  over  the  lands  of  his  grantor,  and 
wJlJh  the  acquiescence  of  his  grantor.  Virgil  Flener  sur- 
rendered the  right  to  use  this  way  to  his  grantor  between 
thirty  and  forty  years  before  the  beginning  of  this  con- 
troversy, but,  he  seems  to  have  surrendered  it,  in  con- 
sideration of  a  parol  grant  from  A.  J.  Flener,  his  grant- 
or, of  a  right  to  a  passway  along  the  way  from  P  to  E 
and  with  the  assistance  of  his  grantor  cleared  out  the 
road  from  P  to  E,  and  made  it  suitable  for  his  necessary 
travel  from  his  farm,  in  that  diredtion.  An  easement, 
such  as  a  right  of  way  is  created,  when  the  owner  of  a 
tenement,  to  which  the  right  is  claimed  to  be  appurte- 
nant, or  'those  under  whom  he  claims  title,  have  openly, 
peaceably,  continuouslj'-  and  under  a  claim  of  right  ad- 
verse to  the  owner  of  the  soil,  and  with  his  knowledge 
and  acquiescence,  has  used  a  way  over  the  lands  of  an- 
other for  as  much  as  fifteen  years.  O 'Daniel  v.  0 'Daniel, 
88  Ky.  185;  Conyers  v.  Scott,  94  Ky.  123;  Bright  v.  Dunn, 
12  R  689;  Ray  v.  Sweenev,  14  Bush  1 ;  Thomas  v.  Ben 
ram,  4  Bush  317;  Hall  v.  McLead,  2  Met.  98;  Bowman  v. 
WickliiTo,  15  B.  M.  84;  Prowitt  v.  Graves,  18  K.  L.  R.  53, 
Ray  v.  Nallv,  28R.  425;  Bowon  V.  Cooper,  23  R.  2065;^ 
Chenault  v.  Gravitft,  27  K.  L.  R.  403;  Anderson  v.  South- 
Digitized  by  V:rOOQ  IC 


Flener  v.  Lawrence.    '  389 

worth,  776.  The  road,  in  controversy,  was  used  contin- 
uously, and  openly,  and  visibly  by  Virgil  Flener,  while 
he  was  the  owner  of  appellant's  land,  and  by  each  occu- 
pant of  it  since  that  time  whenever  they  had  occasion  to 
do  so.  Virgil  Flener  and  his  son,  made  repairs  upon  the 
road  from  time  to  time,  and  we  find  one  of  the  occuparfts 
of  the  premises  asserting  a  right  in  the  presence  of  his 
neighbors  to  the  use  of  the  way  since  that  time.  No  per- 
mission has  ever  been  solicited,  or  obtained  from  the 
owners  of  the  servient  estate,  and  no  objection  has  ever 
been  made  to  the  use  of  the  way  by  them.  The  use  was 
openly  done,  and  without  interruption.  The  evidence 
fairly  conduces  to  show,  that  the  use  of  the  road  had  con- 
tinued, substantially,  as  above  described,  for  nearly,  if 
not  qui'te  forty  years.  The  easement  was  open  and  visi- 
ble, and  knowledge  of  its  use  under  such  circumstances, 
is  imputed  to  the  owner  of  the  soil,  in  the  absence  of  di- 
rect proof  of  his  knowledge  of  it.  7  R.  C.  L.  780.  As  a 
matter  of  fact,  however,  there  is  no  evidence,  which  tends 
to  prove  that  the  owners  of  the  land  which  appellees  now 
own,  did  not  have  full  knowledge  of  the  use  made  of  the 
way  and  acquiesced  in  it,  except  the  present  owners  who 
claim  not  to  have  had  knowledge  of  the  use,  although  thu 
road  was  well  defined  by  the  depth  to  which  it  was  worn 
below  the  surface  of  the  ground.  As  to  whether  the  use 
was  under  a  claim  of  right  adverse  to  the  .owners  of  the 
land  over  which  the  way  extends,  it  is  true,  that  the  mere 
use  of  a  road  over  unenclosed  lands  as  in  'this  case,  for 
the  statutory  period,  does  not  raise  a  presumption, 
that  the  use  was  under  a  claim  of  right  or  adverse  to  the 
rights  of  the  owners  of  the  land.  Bowman  v.  Wickliflfe, 
supra;  Downing  v.  Benedict,  147  Ky.  8;  Wilkins  v. 
Barnes,  79  Ky.  323;  Bales  v.  Eaflferty,  161  Ky.  511;  Con- 
yers  v.  Scott,  94  Ky.  123. 

The  presumpfdon,  which  the  continuous  use  of  a  pass- 
way  over  enclosed  lands  for  the  period  necessary  to 
create  title,  to  the  effect  that  the  use  will  be  presumed  to 
be  adverse  and  will  cast  the  burden  upon  the  owners  qf 
the  servient  estate  'l'o  prove  that  the  use  was  permissive, 
does  not  arise,  when  the  way  is  over  unenclosed  lands, 
but,  in  the  latter  instance,  the  claimant  of  the  passway, 
may  prove  that  the  use  of  it  was  under  a  claim  of  right 
and  adverse,  although  the  burden  is  upon  him  to  do  so, 
and  when  he  has  done  so,  the  proof  of  open,  continuous, 
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visible  and  uninolostcd  use  for  the  statutory  period, 
will  ripen  a  title  in  him.  Talbott  v.  Thorn,  91  Ky.  417; 
Hansford  v.  Berry,  95  Kv.  57;  0 'Daniel  v.  ,0 'Daniel,  88 
Kv.  185:  Bales  v.  Rafferty,  svpra;  9  R.  C.  L.  871;  Win- 
lock  V.  Miller,  167  Ky.  717;  Wray  v.  Browoi,  155  Ky.  757. 
In  the  instant  case,  the  evidence  conduces,  strongly,  to 
prove,  that  Virgil  Flener  had  a  parol  grant  of  the  ease- 
ment and  when  he  began  to  make  use  of  it,  it  necessari- 
ly was  under  a  claim  of  right  and  adverse  to  the  owner 
of  the  servient  estate,  and  there  is  no  proof  of  "any  act 
occurring,  which  changed  the  use  from  an  adversary  one 
to  a  permissive  one.  The  open,  visible,  continuous,  ad- 
versary use  of  the  way,  under  the  parol  grarit,  when  con- 
tinued for  fifteen  years,  was  equivalent  to  a  grant  in 
writing.  Ray  v.  Nally,  supra;  Wright  v.  Willis,  23  R. 
565;  Hall  v.McLead,  2  Met.  100. 

To  establish  a  private  right  of  way  by  prescription, 
the  line  of  the  travelled  route,  must  be  definfte,  and 
must  not  be  so  changed  about  from  time  to  time,  as  to 
indicate,  that  the  use  of  the  way  was  merely  permissive. 
The  evidence  is  very  contradictory  as  *to  whether  the 
right  of  way,  in  the  instant  case,  has  followed  a  definite 
line  of  road  during  the  many  years  of  its  use,  but,  the 
weight  of  the  evidence  is  to  the  effect,  that  the  line  of 
Vhe  road,  over  which  the  right  of  way  is  claimed,  is,  sub- 
stantially, the 'same  as  it  was  at  the  beginning,  as  theru 
are  several  witnesses,  wlio  resided  at  the  house,  indicat-  ^ 
ed  'by  the  letter,  0,  and  used  the  passway,  who  state, 
thaf  *i;here  had  been  no  material  deviations  in  its  course 
since  eighteen  or  twenty  years  before  this  action  was 
commenced,  and  if  changes  had  occurred  in  it  before  that 
time,  the  period  of  uniritcrrupted  use,  since,  had  been 
sufficient  to  ripen  the  title  to  the  road,  as  now  located 
in  the  vendors  of  the  appellant.  Deviations  to  avoid  ob- 
structions, such  as  fallen  trees,  mud  holes  and  similar 
obstacles,  do  not  affect  the  right  to  the  easement.  Tal- 
bott V.  Thorn,  supra;  Everdridge  v.  Alexander,  75  Ga. 
858.  If  appellees,  by  filling  up  the  road  bed,  or  placing 
their  fence  in  it,  have  forced  the  persons,  travelling  the 
road,  to  make  another  way  upon  the  bank  of  the  road, 
or  to  deviate  from  the  original  road  bed,  they  can  not  rely 
upon  those  circumstnnces  to  dofea't  the  right  to  the  ease- 
ment, if  the  road  is  substantially  where  it  has  been  dur- 
ing the  statutory  period  necessary  to  create  title,  and 
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such  circumstances  would  only  have  weight  as  evidence 
tending  to  prove  the  permissive  character  of  the  use  of 
the  property,  if  the  obstructions  were  ribt  objected  to. 

Hence,  it  ig  concluded,  that  the  appellant  as  the  own- 
er of  the  farm  formerly  own-ed  by  Virgil  Flener,  has  an 
easement  of  a  right  of  way  along  the  route  from  P  to  E, 
and  the  right  to  travel  over,  and  use  same,  to  the  public 
highway,  and  the  right  to  such  use  of  the  passway,  as 
has,  heretofore,  been  customarily  done  by  the  persons, 
who  have  resided  upon  the  farm.  But,  the  appellees  do 
not  owe  him  any  duty  to  repair  the  road,  as  that  is  a  mat- 
ter, which  he  is  due  to  do  himself,  if  he  would  have  the 
road  repaired ;  but  the  appellees  may  not  obstruct  the 
road.  The  county  court,  upon  application  and  the  prop- 
er cause  shown,  may  change  the  right  of  way,  and  locate 
it  at  another  place,  if  'the  equities  of  the  parties  justify 
it.    Hansford  v.  Berry,  supra. 

The  appellees  can  not  be  required  to  enclose  the  pass- 
way  by  fences  upon  either  side,  nor  can  the  appellant  do 
so  without  the  consent  of  the  appellees,  and  neither  can 
he  erect  gates  upon  it  wftliout  their  consent,  but  the  ap- 
pellees may  erect  gates  over  the  passway,  if  the  location 
and  construction  of  the  gates  do  not  unreasonably  in- 
terfere with  passage  over  the  way.  The  right  to  an  ease- 
ment by  prescription  is  founded  upon  a  fiction  of  the 
law,  that  a  grant  was  made,  but  has  been  lost,  and  hence, 
the  right  »to  erect  gates  over  the  right  of  way,  is  de- 
termined by  the  terms  of  the  grant.  If  a  grant  express- 
ly provides,  'tliat  the  way  shall  be  an  open  one,  it  is  clear, 
that  gates  may  not  be  put  across  it,  nor  does  a  grant  of  a 
way  without  any  reservation  of  the  right  to  put  gates 
across  it,  imply,  that  the  owner  of  'tlie  land  may  not  do 
so.  Maxwell  v.  McAtee,  9  B.  M.  20.  The  rule  as  stated 
in  14  C5"c.  1212,  is:  ^^IJnless  it  i's  expressly  stipulated 
that  the  way  shall  be  an  open  one,  or  it  appears  from  the 
terms  of  the  grant  or  the  circumstances  of  the  case,  that 
such  was  the  intention  of  'tlie  parties,  the  owner  of  the 
servient  estate,  may  erect  gates  across  the  way,  provid- 
ed they  are  so  located  and  coilstructed  as  not  unreason- 
ably to  interfere  with  the  right  of  passage. ' '  The  gran't, 
in  this  case,  being  across  unenclosed  woodland,  at  the 
time,  it  was  made,  it  can  not  be  assumed,  that  the  parties 
intended,  that  when  the  owner  should  desire  to  im- 
prove and  clear  the  woodlands  for  cultivation,  that  he 
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should  be  driven  to  the  necessity  and  expense  of  build- 
ing a  fence  on  either  side  of  the  way,  through  his  entire 
lands  or  else  to  let  them  lie  unenclosed,  from  the  want; 
of  a  right  to  erect  gates,  as  a  protection  to  his  crops  and 
cattle.  Lurkins  v.  Ross,  121  S.  W.  647;  Bland  v.  Smith, 
66  S.  W.  381;  Gibson  v.  Porter,  15  S.  W.  871;  Skagj?3 
V.  Com.,  178  Kv.  849;  Maxwell  v.  McAtee,  supra;  Green 
V.  Goff,  153  111.  534;  Hartman  v.  Frick,  167  Pa.  18;  Ames 
V.  Shaw,  82  Me.  379. 

The  fact,  ^that  the  way,  O,  S,  H,  furnished  adequate 
facilities  for  egress  and  ingress  from  the  public  high- 
way to  appellant's  farm,  will  not  defeat  the  appellant's 
right  to  an  easement  over  the  lands  of  appellees  from  P 
to  E  as  the  latter  way  is  not  one  of  necessity,  which  must 
cease,  when  the  necessity  is  a^t  an  end,  but  is  founded 
upon  a  grant ;  nor  does  the  offer  of  a  right  of  way  along 
the  line  from  K  to  G  constitute  a  defense.  The  appel- 
lees' right  to  the  easement  from  P  to  E,  will  continue 
until  changed  by  order  of  the  county  court,  as  provided 
by  law. 

The  judgment  appealed  from  does  not  •  state  upon 
what  particular  ground,  the  court  denied  the  reliet 
sought  by  appellant,  and,  hence,  we  can  oiily  assume, 
that  the  coui^d  found,  that  the  road  claimed  by  appel- 
lant, was  not  obstructed  at  the  institution  of  the  suit, 
except  by  the  gates,  placou  across  it,  and  the  appellees 
being  wi'ihin  their  rights  in  the  maintenance  of  the  gates 
the  complaints  of  appellant  were  without  merit.  The 
judgment  of  the  cancellor  upon  contradictory  evidence, 
as  to' the  obstructions  in  the  way,  will  not  be  disturbed. 

The  judgmen't  is  therefore  affirmed. 


Piermann,  et  al.  v.  Albert  and  Carl  Piermann's  Guardiaiiy 

et  al. 

(Decided  March  9,  1920.) 

Appeal  from  Campbell  Circuit  Court. 

Infants — Sale  of  Land  Under  Section  490  of  the  Code  in  VSThicii 
There  is  a  Life  Estate.— Under  section  490,  of  the  Civil  Code,  &s 
amended,  where  a  widow  owns  a  life  right  or  estate  in  the  whole 
of  the  land  and  infants  own  the  remainder,  the  land  cannot  1>e 
sold  for  distribution  of  the  proceeds,  although  it  may  be  indivisi- 
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ble;   but  if  the  life  tenant  only  has  an  estate  in  a  part  of  the 
land  it  may  he  sold  under  this  section. 

HOWARD  M.  BENTON  for  appellants. 

BLAINE  Mclaughlin  for  appellees. 

Opinion  of  the  Coubt  by  Chief  Justice  CabboJjL — 
Affirming. 

Jacob  Piermann,  died  in  1912  the  owner  of  the  fee 
in  two  separate  small  parcels  of  land.  He  left  surviving 
him  his  wife  and  three  adult  children,  and  two  grandchil- 
dren, the  issue  of  his  deceased  son,  William-  Piermann, 
who  died  before  the  testator.  One  of  these  children  is 
over  fourteen  years,  the  other  under. 

In  his  will  the  testator  devised  all  of  his  land  to  his 
wife  for  life  and  after  her  death  he  directed  that  it  should 
be  divided  equally  between  his  children. 

This  suit  was  brought  by  the  widow  and  adult  chil- 
dren against  the  two  infant  children  and  their  statutory 
guardian  asking  for  a  sale  of  the  property  and  distribu- 
tion of  the  proceeds,  it  being  alleged  that  it  could  not 
be  divided  without  materially  impairing  its  value.  Sum- 
mons was  executed  on  the  infants  and  their  guardian, 
and  the  guardian  filed  an  answer  in  which  he  averred 
that  it  would  be  to  the  interest  of  the  infants  to  sell  the 
lands  and  divide  the  proceeds.  . 

The  case  having  been  submitted  on  the  petition  and 
exhibits  and  the  answer  of  the  guardian,  the  petition  was 
dismissed  upon  the  ground  that: 

''There  is  no  power  in  this  court  to  sell  real  estate 
for  partition  where  there  is  a  life  tenant  holding  the  en- 
tire property.  The  petition  is  dismissed  at  plaintiff's 
cost  for  which  execution  may  issue.'' 

By  an  amendment  to  section  490  Civil  Code  it  was 
provided  that: 

''If  the  estate  shall  have  passed  by  devise  or  descent 
to  the  widow  and  heir  or  heirs  of  the  decedent,  and  the 
widow  shall  have  a  life  right  in  a  portion  thereof,  either 
as  homestead  or  dower  or  by  devise  and  the  said  prop- 
erty cannot  be  divided  ^thout  materially  impairing  its 
value,  or  the  value  of  the  plaintiff's  interest  therein." 

It  will  be  observed  that  this  amendment  only  extends 
the  power  to  sell  when  the  widow  has  a  "life  right  in  a 
portion"  of  the  property  sought  to  be  sold,  and  con- 
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fining  the  amendment  to  the  purpose  so  plainly  express- 
ed, it  is  clear  that  it  was  not  intended  to  authorize  the 
sale  when  the  widow  had  a  life  right  or  estate  in  the 
whole  of  the  property  sought  to  be  sold. 

This  amendment  was  enacted  to  avoid  the  effect  of 
the  opinions  of  this  court  in  FuUenwider  v.  Johnson,  145 
Ky.  19;  Vanmeter  v.  Vanmeter,  160  Ky.  163;  Walton 
Bank  &  Trust  Co.  v.  Glenn,  161  Ky.  60;  Hatterich  v. 
Bruce,  151  Ky.  12;  in  which  it  was  held  that  where  a 
widow  had  dower  and  there  was  only  one  child  the  court 
could  not  order  a  sale  under  section  490,  but  that  if  there 
was  more  than  one  child  a  sale  might  be  decreed. 

But  here  the  widow  owns  for  life  the  whole  of  the 
estate.  There  is  no  joint  ownership  of  any  part  of  it  dur- 
ing her  life ;  the  joint  ownership  only  comes  into  effect 
when  the  estate  vests  in  the  children.  In  the  Vanmeter 
and  Hatterich  cases  it  was  held  that  where  the  widow  had 
only  a  dower  right,  the  children  owning  the  fee  in  the 
whole  estate  subject  to  the  life  estate  of  the  widow  in  a 
part  of  it,  there  was  such  joint  ownership  as  would  au- 
thorize a  sale  before  the  section  was  amended. 

Why  the  legislature  in  amending  the  section  did  not 
provide  for  a  sale  when  the  widow  had  a  life  estate  in 
the  whole  of  the  indivisible  property  we  do  not  know, 
but  certain  it  is,  that  the  amendment  does  not  go  this  far, 
and  there  being  no  statutory  authority  for  a  decree  when 
the  life  estate  in  the  whole  of  the  property  is  held  by  one 
person,  the  infants  or  remaindermen  only  having  a  re- 
mainder estate,  the  lower  court  correctly  ruled  that  a 
sale  could  not  be  decreed  under  section  490,  and  the  judg- 
ment must  be  affirmed. 


fforth  Jellico  0>al  Company  v.  Helton,  et  a1. 

(Decided  March  9,  1920.) 

Appeal  from  Knox  Circuit  Court. 

Trespass — Damages — Verdict — Sufficiency  of  Evidence. — In  an  ac- 
tion against  a  coal  company  to  recover  damages  for  building  tram 
roads  on  plaintiff's  land,  throwing  rock  thereon  and  destroying 
fences,' evidence  examined  and  held  to  suipport  a  verdict  of  $50.00. 
Mines  and  Minerals — Trespass — Taking  Coal — Damages — Verdict 
— Sufficiency  of  Evidence. — In   an  action   for   damages  for   coal 
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taken  from  plaintiff's  land,  evidence  examined  and  held  insuffi- 
cient to  support  a  verdict  of  $450.00. 

3.  Pleading— Answer— Amendment. — There  was  no  abuse  of  discre- 
tion in  refusing  to  permit  an  amended  answer  to  be  filed,  where 
the  amendment  was  offered  about  three  years  after  the  suit  was 
brought,  «fnd  no  cause  for  the  delay  was  shown,  and  the  amend- 
ment changed  substantially  the  original  defense. 

4.  Appeal  and  Error — Trial — Continuance. — ^Where  the  evidence  was 
completed  on  January  26th  and  the  case  was  continued  from  day 
to  day,  either  on  account  of  flood  conditions  or  the  sickness  of 
the  jurors,  until  February  4th,  the  court  did  not  err  in  refusing 
to  set  aside  the  swearing  of  the  jury  and  to  continue  the  case, 
where  the  issues  were  simple  and  the  evidence,  even  if  forgotten 
by  the  jurors,  was  brought  to  their  attention  by  argument  of 
counsel. 

BLACK  &  OWENS  for  appellant. 

J.  M.  ROBSION  and  R.  N.  JARVIS  for  appellees. 

Opinion  of  the  Coubt  by  William  Rogers  Clay, 
Commissioner — ^AflSnning  in  part  and  reversing  in  part. 

On  March  23,  1897,  the  North  JeUico  Coal  Company 
purchased  from  Martha  Helton  and  her  husband  all  the 
coal  underlying  thirty-nine  acres  of  land,  with  the  priv- 
ilege of  making  openings,  roads  and  tramways  for  the 
purpose  of  removing  the  coal.  From  the  boundary  em- 
bracing the  coal  there  was  reserved  '*a  square  acre  of 
land  with  the  red  bud  as  one  of  its  comers.'* 

Alleging  that  the  North  JeUico  Coal  Company  had 
wrongfully  and  unlawfully  entered  upon  her  other  land, 
constructed  tramroads,  thrown  great  quantities  of  slate 
and  rock  thereon,  and  torn  down  fences,  and  had  also  ap- 
propriated to  its  own  use  a  large  quantity  of  the  coal  on 
the  land  reserved,  Martha  Helton  brought  suit  to  recover 
the  sum  of  $1,350.00  for  the  injury  to  her  land  and 
$20,000.00  for  the  coal  wrongfully  removed.  A  trial  be- 
fore a  jury  resulted  in  a  verdict  and  judgment  for  the 
plaintiff  in  the  sum  of  $50.00  for  the  injury  to  her*  land, 
and  $450.00  for  the  coal  removed.  The  coal  company  ap- 
peals. 

Plaintiff's  evidence  tended  to  show  that  the  tramroad 
was  constructed  to  a  large  extent  on  lands  not  embraced 
in  the  deed  to  the  coal  company,  and  that  the  coal  com- 
pany had  thrown  rocks  and  slate  upon  the  land,  cover- 
ing practically  an  acre  thereof,  which  was  worth  $50.00, 
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and  had  also  damaged  the  fencing,  and  in  our  opinion 
the  evidence  was  sufficient  to  authorize  a  verdict  for 
$50.00  for  the  trespass. 

In  its  instruction  to  the  jury  the  court  fixed  the  meas- 
ure of  damages  for  the  coal  removed  from  the  square 
acre  as  the  **fair,  reasonable  market  value  of  said  coal 
taken  and  removed,  if  any,  at  the  time  and  place  same 
was  taken."  Plaintiff  testified  that  the  coal  was  worth 
fifty  cents  a  ton  to  her,  and  another  witness  said  that  it 
was  worth  that  much  to  him.  However,  neither  testified 
to  any  sales  of  coal  in  that  vicinity  at  that  price.  On  the 
other  hand,  the  defendant's  witnesses  testified  that  the 
only  sales  of  coal  in  that  vicinity  were  made  on  a  roy^ty 
basis  of  from  five  to  ten  cents  a  ton.  According  to  plain- 
tiff's evidence  about  1,630  tons  of  coal  were  removed 
from  the  square  acre.  Hence,  the  jury's  finding  was  on 
the  basis  of  about  twenty-seven  cents  a  ton.  Since  the 
market  value  of  the  coal  was  made  the  measure  of  dam- 
ages, and  none  of  plaintiff's  witnesses  testified  as  to  Its 
market  value,  but  merely  expressed  their  opinions  as  to 
what  it  was  worth  to  them,  and  the  only  evidence  Of  its 
market  value  was  the  price  at  which  it  wa-s  selling  on  a 
royalty  basis  and  this  was  much  less  than  the  price  fixed 
by  the  jury,  we  conclude  that  the  evidence  was  insuffi- 
cient to  support  the  verdict  of  $450.00. 

In  view  of  another  trial  we  deem  it  proper  to  say  that 
the  measure  of  damages  for  coal  taken  from  another's 
land  through  an  honest  mistake  is  the  value  of  the  coal 
taken  as  it  lay  in  the  mine,  or  the  usual,  reasonable 
royaltv  paid  for  the  right  of  mining.  Sandy  River  Can- 
nel  Coal  Co.  v.  White  House  Cannel  Coal  Co.,  125  Ky, 
278, 101  S.  W.  319, 102  S.  W.  320;  Burke  Hollow  Coal  Co. 
V.  Lawson,  151  Ky.  305,  151  S.  W.  657;  Bennett  Jellico 
Coal  Co.  V.  East  Jellico  Coal  Co.,  152  Ky.  838, 154  S.  W. 
922.  On  the  other  hand,  where  the  trespass  is  wilful,  and 
not  the  result  of  an  honest  mistake,  the  measure  of  dam- 
ages is  the  value  of  the  coal  mined  at  the  time  and  place 
of  its  severance,  without  deducting  the  expense  of  sever- 
ing it.  White's  Mines  and  Mineral  Remedies,  section 
568;  BoUes  Wooden  Ware  Company  v.  United  States, 
106  U.  S.  432,  27  L.  Ed.  432;  The  United  Coal  Co.  v.  The 
Cannel  City  Coal  Co.,  24  Colo.  116. 

The  suit  was  brought  on  February  12, 1915.  On  Jan- 
uary 31, 1918,  and  after  the  evidence  was  heard,  defend- 
ant tendered  an  amended  answer,  interposing  the  plea 
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of  estoppel.  No  reason  was  shown  for  the  delay,  and  the 
amendment  changed  substantially  the  original  defense. 
Under  these  circumstances,  there  was  no  abuse  of  dis- 
cretion in  refusing  to  permit  the  amendment  to  be  filed. 
City  of  Louisville  v.  Lausberg,  161  Ky.  361,  170  S.  W. 
962. 

Defendant  also  complains  of  the  refusal  of  the  court 
to  set  aside  the  swearing  of  the  jury  and  to  colitinue  the 
case.  This  complaint  is  based  on  the  fact  that  the  hear- 
ing of  the  evidence  was  completed  on  January  26,  1918, 
and  the  ca-se  was  continued  from  day  to  day,  either  on 
account  of  high  water  conditions  or  the  sickness  of  some 
of  the  jurors,  until  February  4th,  when  all  of  the  jurors 
were  present  and  the  case  was  argued  to  the  jury.  It  is 
insisted  that  because  of  the  long  delay  and  the  further 
fact  that  some  of  the  jurors  had  to  leave  court  and  de- 
vote their  time  to  rescuing  their  cattle,  farm  products, 
etc.,  from  the  floods,  while  others  were  confined  to  their 
homes  on  account  of  sickness,  the  mental  condition  of  the 
jurors  was  such  that  they  could  iiot  properly  pass  on 
the  merits  of  the  case.  With  this  contention  we  cannot 
agree.  The  issues  wore  simple,  and  even  if  the  jurors 
had  forgotten  the  evidence,  it  was  necessarily  brought 
to  their  attention  by  the  argumfent  of  counsel,  and  we 
have  no  doubt  that  they  were  as  well  qualified  after  the 
argument  to  pass  on  the  questions  involved,  as  they 
would  have  been  if  all  the  witnesses  had  repeated  tbeir 
testimony.  That  being  true,  the  court  did  not  err  in  re- 
fusing to  set  aside  the  swearing  of  the  jury  ^nd  to  con- 
tinue the  case. 

Wherefore,  the  judgment  to  the  extent  of  $50.00  for 
the  trespass  to  plaintiff's  land  is  affirmed,  while  the  re- 
mainder of  the  judgment  for  $450.00  is  reversed,  and  the 
cause  remanded  for  a  new  trial  consistent  with  this 
opinion. 


Castle,  et  aL  v.  City  of  Louisa,  et  aL 

(Decided  March  9,  1920.) 

Appeal  from  Lawrence  Circuit  Court. 

1.     Municipal    Corporations — Local      Improvementa — Assessment     of 
Benefits — Municipal   Indebtedness. — Ck)ntracts   for  local   improve- 
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ments,  the  cost  of  which  is  to  be  .borne  wholly  by  the  property 
benefited,  do  not  create  a  municipal  indebtedness  within  the 
meaning  of  sections  157  and  158  of  the  Constitution. 
2.  Municipal  Corporations — ^Local  Improvements — Assessment  of 
Benefits — Municipal  Indebtedness. — ^^ITierp  street  Improvement 
bonds  are  not  payable  wholly  out  of  a  special  fund  from  assess- 
ments on  the  property  benefited,  but  the  faith  and  credit  of  the 
city  are  pledged  for  their  payment,  they  are  within  the  meaninti 
of  sections  157  and  158  of  the  Constitution  limiting  municipal  in- 
debtedness. 

•3,  Municipal  Corporations— Local  Improvements— Assessment  of 
Benefits — Municipal  Indebtedness. — ^Where  the  ordinance  au- 
thorizing the  issue  of  street  Imiprovement  bonds  provides  that  the 
faith  and  credit  of  the  city  are  not  pledged  for  their  payment, 
•but  that  the  faith  and  credit  of  the  city  are  merely  pledged  to 
collect  the  assessments  and  pay  over  the  proceeds  to  the  holders 
of  the  bonds,  the  liability  of  the  city  is  not  an  Indebtedness  with- 
in the   meaning  of  section  158  of  the  Constitution. 

4.  Municipal  Corporations — Local  Improvements — ^Assessment  of 
Benefits — Municipal  Indebtedness. — Though  a  bond  issued  to  pay 
the  city's  ipart  of  the  cost  of  street  improvements  is  an  indebt- 
edness of  the  city,  it  is  valid,  where  the  proceedings  are  other- 
wise regular  and  proper,  and  it  is  authorized  by  a  proper  vote  of 
the  people  at  an  election  held  for  that  purpose,  and  it,  together 
with  the  other  indebtedness  of  the  city,  does  not  exceed  three 
per  cent  of  the  value  of  the  taxable  iproperty  of  the  city  as  esti- 
mated by  the  assessment  next  before  the  ladt  assessment  previous 
fo  the  incurring  of  the  indebtedness  as  provided  by  section  158 
of  the  Constitution. 

G.  W.  CASTLE  for  appellants. 

FRED  M.  VINSON  and  R.  C.  McCLURE  for  appellees. 

Opinion  of  the  Court  by  William  Kogers  Clay,  Com- 
missioner— Affirming. 

This  suit  was  brought  by  G.  W.  Castle  and  Vessie 
Castle,  citizens  and  taxpayers  of  the  city  of  Louisa,  a 
city  of  the  fifth  class,  to  enjoin  two  street  improvement; 
bond  issues,  one  for  $150,000.00  and  the  other  for  $10,- 
000.00.  A  demurrer  was  sustained  to  the  petition  and 
the  petition  dismissed.     Plaintiffs  appeal. 

It  seems  tha't  the  city  council  took  the  precaution  to 
have  both  issues  submitted  to  a  vote  of  the  people  at  the 
regular  election  in  November,  1919,  and  that  each  issue 
was  carried  by  the  requisite  majority.     It  is  conceded, 
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and  the  record  shows,  *t'hat  all  the  steps  necessary  to  the 
validity  of  the  bonds  were  properly  taken,  but  insisted 
that  they  will  impose  upon  the  city  an  indebtedness  in 
excess  of  three  per  cent  of  the  value  of  .its  ta:xable  prop 
er'ty  as  prohibited  by  section  158  of  the  Constitution. 

'We  shall  first  discuss  the  validity  of  the  $150,000.0u 
bond  issue. 

The  charter  of  ci'ties  of  the  fifth  class  authorizes  the 
city  council  to  improve  streets,  and  to  determine  whether 
the  cost  shall  be  paid  out  of  the  general  fund  of  the  city 
or  by  the  owners  of  the  abutting  proper^ty.  It  fui-ther 
provides  that  the  cost  of  constructing  or  reconstructing 
the  intersection  or  crossing  of  streets,  avenues  and  high- 
ways shall  be  at  'flie  expense  of  the  city.  Kentucky 
Statutes,  section  3643,  subsection  1. 

Subsections  3,  4  and  5  are  as  f ollow^s : 

**3.  The  original  construction  or  reconstruction  of 
an,y  streets,  avenues,  highways,  alleys,  sewers  and  public 
places  may  be  made  at  the  exclusive  cost  of  the  owners 
of  the  \cHs  and  parts  of  lots  or  lands  fronting  or  abutting 
or  bordering  upon  the  proposed  improvements  to  be 
equally  apportioned  by  the  city  council  according  to  the 
number  of  front  feet  owned  by  them  respectively,  or  in 
part  ^t  the  cost  of  the  owTiers  and  in  pai't  at  the  cost  of 
the  city,  upon  the  petition  of  a  majority  of  the  property 
owners  of  lots  or  parts  of  lots,  or  land  abutting  or  bor- 
dering upon  tTie  proposed  improvement;  or  the  city 
council  may  cause  same  to  be  done  without  such  petition 
upon  the  vote  of  four  members-elect  of  said  council  at  a 
regular  meeting  thereof;  or  the  council  may,  by  a  ma- 
jority vote  of  any  regular  meeting  thereof,  cause  any 
such  improvement  to  be  made  upon  the  ten-year  bond 
plan  as  hereinafter  provided. 

**4.  But  any  work  undertaken  under  the  provision  of 
the  preceding  section,  to-wit:  Upon  the  ten-year  bond 
plan  is  completed  in  accordance  vdth  the  contract,  the 
work  shall  be  received  by  the  city  council  and  the  saia 
council  shall  order  the  payment  for  the  same  made  to  the 
contractor  by  issuing  an  order  (to)  the  city  treasurer  to 
pay  same  in  full  out  (of)  the  *  street  improvement 
fund.^ 

^'5.  Whenever  any  work  done  hereunder  (upon  the 
ten-year  bond  plan)  has  been  completed  and  accepted, 
the  city  council  shall  issue  the  bonds  of  the  city,  in  sums 
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not  to  exceed  the  cost  of  said  improvement,  and  all  ex- 
penses in  connection  therewith,  including  the  expenses 
and  the  issual  and  sale  of  said  bands,  and  shall  sell  the 
same  to  the  highest  bidder  after  due  advertisement  at  a 
price  not  less  than  par  and  accrued  interest*  Said  bonds 
shall  be  divided  into  ten  series,  each  series  to  be  as  near- 
ly equal  as  possible,  said  series  to  be  paid  respectively  in 
one,  two,  three,  four,  five,  six,  seven,  eight,  nine  and  ten 
years  after  date.  Said  bonds  shall  be  of  the  denomina- 
tion of  one  hundred  dollars  or  multiple  thereof  not  ex- 
ceeding five  hundred  dollars,  and  shall  bear  interest  at  a 
rate  not  to  exceed  six  per  cent  per  annum,  and  shall  he 
payable  dt  a  Kentucky  bank  to  be  designated  by  the 
city  council/' 

Subsection  6  provides  in  substance  that  all  moneys 
arising  from  the  sale  of  bonds  shall  be  kept  hy  the  city 
treasurer  in  a  separate  fund  to  be  known  as  the  *'strpet 
improvement  fund,''  and  the  treasurer  shall  pay  out!  of 
the  said  fund  all  orders  which  the  city  council  shall  di- 
rect paid  for  any  street  improvement  provided  for  in  the 
act. 

Subsection  7  prescribes  the  method  ^  of  assessment, 
while  subsection  9  creates  a  lien  on  the  abutting  property 
to  pay  the  assessments. 

The  street  improvement  ordinance  provides  that  the 
cost  of  improving  the  streets  should  be  at  the  exclusive 
cost  of  the  owners  of  the  abutting  property,  and  that 
the  improvement  should  be  on  the  ten-year  bond  plan. 

After  providing  for  the  issue  of  the  bonds,  section  7 
of  the  ordinance  contains  the  following  provision: 

*'Said  bonds  shall  not  be  issued  upon  the  faith  and 
credit  of  the  city  of  Louisa,  for  the  payment  thereof, 
but  the  faith  and  credit  of  the  city  of  Louisa  shall  be 
pledged  for  the  payment  of  the  sums  realized  upon  the 
apportionment  assessed  against  the  property,  for  the 
cost  of  the  paving  and  curbing,  together  vfith  the  inci- 
dental guttering,  drainage  and  sewerage  connected  with 
such  paving  of  said  streets,  and  to  use  all  legal  means 
to  enforce  the  collection  of  the  apportionments,  in  ac- 
cordance with  the  provisions  of  'tTie  act  of  the  General 
Assembly  of  the  Commonwealth  of  Kentucky,  to-wit:  An 
act  relating  to  cities  of  the  fifth  class,  and  repealing  sec- 
tion 3643,  chapter  89,  Kentucky  Statu'tes,  Carroll's  edi- 
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tion,  approved  by  the  Governor,  March  18,  1912,  being 
section  3643  of  the  Kentucky  Statutes^ 

**  And  said  bonds  shall  be  payable  and  redeemable,  not 
on  the  faith  and  credit  of  the  said  city,  but  out  of,  and 
secured  by  a  lien  on  the  assessments  to  be  made  and  ap- 
portioned against  said  lots  and  parts  of  lots,  or  lands 
fronting  or  abutting  or  bordering  upon  the  said  streets 
and  public  ways  herein  ordered  to  be  improved.  AU 
money  paid,  received,  or  collected  upon  the  assessments, 
as  in  this  ordinance  provided,  and  interest  on  the  de- 
ferred annual  payments,  as  provided  in  said  act,  and  all 
money  arising  from  the  sale  of  bonds  herein  provided 
for,  shall  be  kept  by  the  city  treasurer  in  a  separate 
fund,  to  be  known  as  the  *dtreet  improvement  fund'; 
and  said  bonds  shall  be  paid  out  of  the  amount  realized 
uj)on  said  assessments  to  be  made  and  apportioned  as 
hereinafter  mentioned/' 

It  is  the  established  rule  in  this  and  other  jurisdic- 
tions tha<;  contracts  for  local  improvements,  the  cost  of 
which  is  to  he  borne  wholly  by  the  property  benefited, 
form  no  part  of  the  indebtedness  of  the  municipality 
within  the  meaning  of  sections  157  and  158  of  the  Con- 
stitution. The  reason  for  'the  rule  is  that  the  contractor 
or  holder  of  the  bond  must  look  alone  to  the  fund  created 
by  the  collection  of  the  assessments  on  the  abutting 
property,  and  the  city  is  a  mere  agency  for  coUedting  the 
assessments  and  custodian  of  the  fund  when  the  assess- 
ments are  collected.  German  National  Bank  v.  Coving- 
ton, 164  Ky.  292,  175  S.  W.  330,  Ann.  Cas.  1907  B.  189; 
Catlettsburg  v.  Self,  115  Ky.  669,  74  S.  W.  1064;  25  Ky. 
L.  Kep.  163;  Adams  v.  Ashland,  26  Ky.  L.  Eep.  184,  80  S. 
W.  1105;  Guilfoyle  v.  Maysville,  129  Ky.  532,  125  S.  W. 
666;  Quill  v.  Indianapolis,  124  Ind.  292,  23  N.  E.  788,  7 
L.  R.  A.  681.  On  the  other  hand,  the  fact  'that  local  im- 
provement bonds  are  to  be  paid  out  of  assessments 
which  are  made  a  lien  upon  the  property  benefited  does 
not  render  them  legal  on  the  theory  that  they  do  no^c 
create  an  indebtedness  against  the  city,  where  the  bonds 
provide  for  the  pledging  of  the  faith  and  credit  of  the 
city  for  the  payment  of  the  principal  and  interest  there- 
on. Covington  v.  McKenna,  99  Ky.  508,  86  S.  W.  689; 
Covington  v.  Nadaud,  103  Ky.  455,  45  S.  W.  498,  20  Ky. 
L.  Rep.  151 ;  Gedge  v.  City  of  Covington,  26  Ky.  L.  Rep. 
273,  80  S.  W.  1160.    In  other  words,  if  the  liability  of 
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the  city  is  general,  so  that  it  must  pay  tlie  bonds  at  all 
hazards,  the  liability  consti'mtes  an  indebtedness,  but  if 
its  obligation  is  confined  merely  to  collecting  the  assess- 
ments and  paying  the  proceeds  over  to  the  holders,  its 
•liability  is  not  an  indebtedness  within  the  meaning  of 
the  debt  limit  provisions  of  the  Constitution.  In  this 
case  the  ordinance  distinctly  provides  that  the  bonds 
shall  not  be  issued  upon  the  faith  and  credit  of  the  city, 
but  the  faith  and  credit  of  the  city  shall  be  pledged  for 
Vhe  payment  of  the  sums  realized  upon  the  assessments. 
It  is  therefore  clear  that  the  city  does  not  obligate  itself 
to  pay  the  bonds  out  of  its  general  funds  but  merely  to 
pay  them  out  of  the  assessmerits  on  the  abutting  prop- 
erty. There  is  nothing  in  the  statute  which  prevents  the 
city  council  from  thus  restricting  the  liability  of  the  city, 
and  when  so  restricted,  it  is  not  an  indebtedness  which 
may  be  considered  in  determining  whether  the  consti- 
tutional debt  limJt;  has  been  exceeded. 

The  case  of  Sclmster  v.  City  Council,  City  of  Oakdale, 
180  Ky.  760,  203  S.  W.  715,  does  not  announce  a  contrary 
doctrine.  In  that  case  it  was  proposed  to  issue  the  bonds 
of  the  city  without  any  restridtion  as  to  its  liability.  In 
other  words,  the  faith  and  credit  of  the  city  were  to  be 
pledged  for  the  payment  of  the  bonds,  and  the  court  held 
tha't,  that  being  true,  the  liability  was  none  the  less  an 
indebtedness  of  the  city,  though  the  city  might  reimburse 
itself  out  of  the  assessments  on  the  abutting  property. 

With  respect  'to  the  $10,000.00  bond  issue  to  pay  the 
city's  proportionate  part  of  the  street  improvements,  it 
is  sufficient  to  say  that  it  was  approved  by  more  than 
two-lfliirds  of  the  voters  voting  at  an  efection  held  for 
that  purpose,  and  though  it  is  a  debt  within  the  mean- 
ing of  section  158  of  the  Constitution,  it,  together  witii 
the  dc'her  indebtedness  of  the  city,  does  not  exceed  three 
per  cent  of  the  value  of  the  taxable  property  of  the  city 
as  estimated  by  the  assessment  next  before  the  last  as- 
sessment previous  to  the  incurring  of  'the  indebtedness. 
That  being  true,  and  the  proce<^dings  providing  for  the 
issue  being  otherwise  regular  and  proper,  it  follows  that 
the  issue  is  valid. 

Judgment  affirmed. 
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Moberley's  Guardian,  et  al.   v.   Mt.   Sterling  National 

Bank,  et  al. 

(Decided  March  9,  1920.) 

Appeal  from  Montgomery  Circuit  Court. 

1.  Wills — Power  to  Sell  While  Held  in  Trust. — ^Where  a  will  con- 
ferred upon  the  executrix  and  trustee  named  therein  the  power 
to  sell  any  i:«rt  of  the  estate  devised,  while  held  in  trust,  and 
reinvest  the  proceeds  In  other  property  to  he  held  in  like  trust, 
the  sale  by  her,  at  its  fair  market  value,  of  certain  bank  stock 
constituting  a  part  of  the  trust  property  and  reinvestment  of  tlie 
proceeds  in  a  lown  house  and  lot,  purchased  at  its  fair  market 
value,  the  title  to  which  she  took  to  herself  in  trust  as  provided 
by  the  will,  was  but  a  proper  exercise  of  the  sound  dii6cretiou 
given  her  by  that  instrument,  and  the  judgment  of  the  circuit 
court  so  holding,  was  not  error. 

2.  Wills — Termination  of  Trust — Reinvestment. — A  iprovision  of  the 
will  requiring  a  purchaser  of  any  part  of  the  devised  estate,  after 
the  termination  of  the  trust  and  its  division  among  the  remain* 
derm'en,  to  see  to  the  reinvestment  of  the  proceeds  of  sale,  can- 
not be  made  to  apply  to  a  bona  fide  purchaser,  for  value,  of  any 
part  of  the  devised  estate  under  a  sale  thereof  made  by  the 
trustee,  before  the  tenninatlon  of  the  trust,  under  the  power  of  ' 
sale  conferred  b>  the  will. 

3.  Wills— Infants— Action  for  Recovery  of  Bank  Stock— Liability  of 
Remaindermen. — The  fact  that  the  proceeds  of  the  bank  stock 
were  deposited  in  bank,  probably  with  other  money  belonging  to 
the  estate,  by  the  trustee  to  her  account  as  executrix  and  then 
checked  out  from  that  account  in  payment  of  the  purchase  price 
for  the  house  and  lot,  did  not  constitute  a  misappropriation  of 
such  proceeds  or  a  wrongful  conversion  of  same,  known  to  the 
president  of  the  bank  who  was  the  purchaser  of  the  bank  stock, 
as  the  account  was  the  only  one  kept  by  her  and  included  all 
fiduciary  moneys  received  and  paid  out  by  her  both  as  executrix 
and  trustee,  and  the  proceeds  of  the  bank  stock  admittedly  were 
applied  to  the  .payment  of  the  purchase  price  of  the  house  imd 
lot.  For  thc3e  reasons  it  properly  was  adjudged  by  the  circuit 
court  that  neither  the  bank  nor  its  president  was  liable  to  the 
remaindermen  suing  under  the  will  for  the  bank  stock  or  Its 
value. 

ROBERT  H,  WINN  for  appellant? 

C.  D.  GRUBBS  and  W.  B.  WHITE  for  appellees. 

Opinion  of  the  Court  by  Judge  Settle — ^Affirming. 
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In  this  action  brought  in  the  court  below  by  the  in- 
fant appellants,  C.  0.  Moberley,  W.  H.  Moberley  and 
their  statutory  guardian,  against  the  appellees,  Mt. 
Sterling  National  Bank  and  W.  S.  Lloyd,  its  president, 
recovery  was  sought  of  one  and  two-thirds  shares  of  the 
bank's  capital  &tock  of  the  alleged  market  value  of 
$1,000.00,  and  certain  accrued  dividends  thereon,  of 
which  the  infant  appellants  claimed  to  be  the  owners, 
but  of  which,  as  alleged,  they  had  wrongfully  been  de- 
prived by  a  conspiracy  between  the  appellees  looking  to 
and  resulting  in  ita  illegal  conversion  by  the  appellee, 
W.  S-  Lloyd. 

The  bank  stock  sued  for  was  claimed  by  the  infant 
appellants  under  the  will  of  their  grandfather,  C.  0. 
Moberley,  who  died  testate  in  March,  1905,  domiciled  in 
Montgomery  county,  survived  by  his  wife,  Eliza  B. 
Moberley  and  their  four  children,  Linn  C,  Sallie,  Bessie 
and  Minnie  Moberley.  Sallie  Moberley  died  shortly 
after  her  father,  unmarried  and  childless;  Linn  C. 
Moberley  died,  intestate,  November  2,  1914,  leaving  two 
children,  the  infant  appellants,  C.  0.  Moberley  and  W. 
H.  Moberley.  Eliza  B.  Moberley,  widow  of  C.  0.  Mober- 
ley, Sr.,  died,  intestate,  November  25,  1914.  The  will  of 
C.  0.  Moberley  was  duly  admitted  to  probate  by  the 
Montgomery  county  court  at  its  first  regular  term  after 
his  death;  and  at  the  same  term  his  widow,  Eliza  B. 
Moberley,  appointed  by  the  will  as  the  executrix  thereof 
and  a  trustee  thereunder,  without  security,  duly  qualified 
in  each  capacity  and  con(tinued  to  act  as  such  executrix 
and  trustee  until  her  death. 

At  the  time  of  his  death  Caleb  0.  Moberley  owned 
valuable  farming  lands  and  some  personal  property,  all 
of  which,  after  the  payment  of  his  debts,  passed  under 
his  will  into  the  hands  of  the  widow  as  executrix  and 
trustee  to  be  held  by  her  for  life,  or  during  her  widow- 
hood, in  trust  for  the  benefit  of  herself  and  their  chil- 
dren, and  at  her  death  or  remarriage,  distributed  as 
provided  by  the  several  devises  of  that  instrument. 
Among  the  personal  property  left  by  the  testator  were 
fifteen  shares  of  the  capital  stock  of  the  appellant,  Mt 
Sterling  National  Bank,  of  the  par  value  of  $100.00  per 
share,  but  having  a  market  value  of  at  least  twice  that 
amount  per  share. 

June  14,  1907,  Eliza  B.  Moberley  purchased  of  J.  W. 
and  A.  M.  Hayden  a  house  and  lot  in  Mt.  Sterling  as  a 
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home  for  herself  and  children  at  the  price  of  $3,200.00 ; 
of  this  amount  $1,000.00  was  paid  in  cash  and  for  the 
remainder  of  the  consideration  she  gave  her  notes  se-- 
cured  by  vendor's  lien  on  the  property.  Under  the  deed 
from  the  Haydens  the  widow  took  in  trust  for  herself 
and  children  the  same  character  of  title  to  the  house  and 
lot  that  she  and  they  held  to  the  real  estate  devised  by 
her  husband's  will. 

The  cash  payment  of  $1,000.00  on  the  house  and  lot 
seems  to  have  been  made  with  money  the  widow  as  ex- 
ecutrix or  trustee  had  realized  by  way  of  rents  or  in- 
come from  the  testator's  estate  required  for  the  support 
of  herself  and  children,  and  which  the  will  made  it  her 
duty  as  trustee  to  apply  to  such  purpose.  The  $1,000.00, 
thus  temporarily  used  was,  however,  very  quickly  re- 
placed with  the  proceeds  of  the  five  shares  of  bank  stock 
sold  by  the  trustee  to  the  appellee,  W.  S.  Lloyd,  as  was 
intended  by  her  at  the  time  she  purchased  the  house  and 
lot.  The  notes,  aggregating  $2,200.00,  executed  by  the 
trustee  for  the  balance  and  larger  part  of  the  considera- 
tion agreed  on  for  the  house  and  lot,  were  shortly  there- 
after paid  by  her  with  money  realized  frona  a  sale  of  the 
remaining  ten  shares  of  bank  stock  belonging  to  the  de- 
vised estate. 

The  complaint  made  in  this  action  is  only  a-s  to  the 
sale  of  the  five  shares  of  bank  stock  purchased  by  the 
appellee,  W.  S.  Lloyd,  one  and  two-thirds  shares  of 
which,  if  to  be  had,  or  if  not  to  be  had,  their  market  value, 
was  attempted  to  be  recovered  by  the  infant  appellants 
and  their  guardian  both  of  the  purchaser,  Lloyd,  and  the 
Mt.  Sterling  National  Bank,  the  recovery  against  the 
latter  being  demanded  because  of  its  participation  in 
the  alleged  illegal  conversion  of  the  bank  stock  by  ad- 
vising through  its  president,  Lloyd,  the  sale  thereof  by 
the  trustee  under  the  will  of  C.  0.  Moberley,  deceased, 
and  recording  in  its  book  or  books  kept  for  that  purpose 
the  transfer  of  the  stock  to  Lloyd  as  purchaser.  It  is 
true  that  buit  for  the  sale  by  their  grandmother  of  the 
fifteen  shares  of  bank  stock  the  two  infant  appellants, 
children  of  Linn  C.  Moberley,  deceased,  under  the  will  of 
their  grandfather,  C.  0.  Moberley,  would  upon  the  death 
of  the  grandmother  have  become  the  joint  owners  for 
life  of  one-third  thereof,  or  each  the  half  of  such  third, 
and  their  aunts,  Bessie  and  Minnie  Moberley,  owners  in 
like  manner,  one-third  each,  of  the  remaining  two-thirds ; 
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but  if  the  sale  of  the  bank  stock  and  investing  of  its  pro- 
ceeds in  the  Mt.  Sterling  home  by  the  grandmother  was, 
as  claimed  by  the  appellees,  authorized  by  the 
provisions  of  C.  O.  Moberley's  will,  the  infant  ap- 
pellants and  other  devisees  must  content  themselves  with 
their  ownership  of  the  real  estate  obtained  through  the 
sale  of  the  bank  stock. 

It  is  substantially  alleged  in  the  petition:  First,  that 
the  will  of  C.  0.  Moberley  creating  the  trust  under  which 
the  devised  estate  was  to  be  held  by  the  executrix  and 
trustee  for  the  benefit  of  herself  and  children,  did  not 
confer  upon  her  the  power  to  sell  the  bank  stock  or  in- 
vest the  proceeds  as  here  effected;  or  if  conferred,  the 
will  forbade  its  exercise,  save  on  condition  that  the  pur- 
cha-ser  of  the  bank  stock  saw  to  a  proper  reinvestment  of 
its  proceeds  Second,  that  the  appellee,  Lloyd,  being  . 
president  of  the  appellee,  Mt.  Sterling  National  Bank, 
and  having  at  the  time  he  bought  the  bank  stock  knowl- 
edge of  the  testamentary  trust  under  which  it  was  held 
by  the  vendor,  was  not  a  purchaser  ^4n  good  faith'*  of 
the  stock,  nor  relieved  by  section  4707,  Kentucky  Stat- 
utes, of  the  duty  of  seeing  to  a  proper  reinvestment  of 
its  proceeds.  Third,  that  the  sale  of  the  bank  stock  being 
in  violation  of  the  trust  created  by  C.  0.  Moberley 's  will, 
its  transfer  on  the  books  of  the  bank  to  the  purchaser 
by  the  bank,  made  the  latter  equally  liable  with  the  pur- 
chaser to  the  appellants  for  the  return  of  their  part  of 
the  five  shares  sued  for,  if  to  be  had,  or,  if  not  to  be  had, 
its  market  value  Fourth,  that  the  proceeds  of  the  five 
shares  of  bank  stock  in  question,  were  with  appellees' 
knowledge  applied  by  the  trustee  to  replace  other  funds 
of  the  devised  estate  previously  misappropriated  by  her,  . 
which  constituted  a  wrongful  conversion  of  the  bank 
stock  by  the  trustee  with  the  assistance  of  the  appellees. 

The  appellees  filed  a  joint  and  separate  answer  to 
the  petition,  consisting  of  four  paragraphs.  The  first 
paragraph  specifically  denied  all  the  averments  of  the 
petition,  except  its  allegaition  of  the  sale  to  the  appel- 
lee, Lloyd,  by  the  trustee  of  the  C.  0.  Moberley  estate  of 
the  five  shares  of  bank  stock  in  controversy.  The  second 
paragraph  set  up  the  purchase  by  the  trustee  of  the 
Hayden  house  and  lot,  the  terms  thereof  and  the  convey- 
ance to  her  and  her  cliildren  by  proper  deed  of  the  same 
character  of  title  to  the  property  purchased  that  she  and 
they  held  under  the  will  of  C.  0.  Moberley  to  the  real  es- 
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tate  therein  devised ;  also  the  cash  payment  of  $1,000.00 
of  the  consideration  made  by  her  to  the  grantors  with 
money  realized  in  rents  and  other  income  from  the  de- 
vised estate  than  in  bank  to  her  credit  as  executrix  of  the 
will,  but  which  she  in  fact  held  under  the  provisions  of 
the  will  as  trustee  f  oic  the  support  of  herself  and  children 
and  education  of  the  latter;  and  that  when  she  shortly  . 
thereafter  sold  the  appellee,  Lloyd,  the  five  shares  of 
bank  stock  in  question,  the  proceeds  thereof,  $1,000.00, 
were  deposited  in  bank  to  her  account  as  executrix  and 
thereby  made  to  replace  the  $1,000.00  upon  which  she 
had  checked  to  make  the  cash  payment  on  the  Hayden 
property. 

It  was  further  alleged  in  paragraph  two  that  al- 
though Eliza  B.  Moberley  had,  prior  to  her  purchase  of 
the  Hayden  property,  made  a  settlement  of  her  accounts 
as  executrix  of  the  will  of  C.  0.  Moberley  and  was  at 
the  time  of  such  purchase  holding  and  managing  the  de- 
vised estate,  including  the  bank  stock  mentioned,  as  trus- 
tee under  the  will,  that  neverthelesa^  she  continued  until 
her  death  to  deposit  in  bank  all  moneys  received  by  her 
as  trustee  in  her  name  as  executrix  and  never  at  any 
time  kept  a  separate  bank  account  as  trustee. 

In  paragraph  three  it  was  alleged  that  at  the  time  of 
its  sale  to  the  appellee,  Lloyd,  the  five  shares  of  bank 
stock  in  question  had  a  market  value  of  $200.00  per  share 
and  was  worth  in  the  aggregate  $1,000.00,  what  he  paid 
for  it ;  that  he  was  a  purchaser  in  good  faith  for  value 
of  the  bank  stock  and  by  reason  thereof  as  well  as  by 
virtue  of  the  provisions  of  section  4707,  Kentucky  Stat- 
utes, and,  also,  those  of  the  will  of  C.  0.  Moberley,  de- 
ceased, the  trustee  had  authority  to  sell  the  bank  stock 
and  Lloyd  to  purchase  it  without  being  bound  or  required 
to  look  to  the  application  or  reinvestment  of  the  pro- 
ceeds by  the  trustee. 

In  the  fourth  paragraph  it  was  alleged  that  more  than 
five  years,  indeed,  as  much  as  six  years  and  eight 
months,  elapsed  between  the  sale  by  the  trustee  of  the 
five  shares  of  bank  stock  to  the  appellee,  Lloyd,  and  the 
institution  by  appellants  of  this  action,  because  of  which 
the  claim  and  action  were  barred  by  the  sitatute  of  limita- 
tions of  this  state  which  was  duly  pleaded. 

Appellants  entered  in  the  court  below  a  motion  to 
strike  from  the  first  paragraph  of  the   answer  certain 
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averments  relating  to  the  construction  appellees  claimed 
should  be  given  the  will  of  C.  O.  Moberley^and  filed  a 
general  demurrer  to  paragraphs  2,  3  and  4,  but  the  mo- 
tion and  demurrers  were  overruled,  to  which  the  appel- 
lants excepted.  The  latter  then  filed  a  reply  to  a  part 
of  the  second  paragraph  of  the  answer,  merely  denying 
that  Eliza  B.  Moberley  held  the  bank  stock  as  trustee  or 
that  there  was  a  reinvestment  of  the  proceeds  of  the  five 
shares  sold  Lloyd,  and  refused  to  plead  further.  There- 
upon the  court  entered  'judgment  dismissing  the  peti- 
tion, from  which  judgment  this  appeal  is  prosecuted. 

The  will  of  C.  0.  Moberley,  following  the  usual  pro- 
visions respecting  the  payment  of  the  testator's  debts 
and  funeral  expenses,  devised  his  entire  estate  to  his 
widow  in  trust  for  life  or  during  her  widowhood  for  the 
support  and  use  of  herself  and  the  testator's  children  and 
the  education  of  the  latter;  and  at  her  death,  or  remar- 
riage, to  go  to  the  children  in  equal  shares,  each  for  life, 
with  remainder  in  fee  to  their  issue  or  descendants.  The 
win  further  provides,  however,  that  if  the  testator's 
widow  should  again  marry,  the  provision  made  by  the  will 
for  her  and  her  trusteeship  thereunder  should  cease,  and 
in  lieu  of  such  provision  she  should  take  dower  in  the 
realty  and  her  distributive  share  of  the  personalty,  as 
provided  by  the  statutes  controlling  in  case  of  intestacy. 
The  widow  did  not  again  marry,  but  continued  in  posses- 
tsion  of  the  devised  estate  as  trustee  under  the  will  until 
her  death. 

The  provisions  of  the  will  with  which  we  are  here 
more  particularly  concerned  are  contained  in  the  sixth 
and  seventh  clauses  of  that  instrument,  which  read  as 
follows  : 

**'Sixth:  If  either  of  my  children  should  marry  be- 
fore the  division  of  my  estate  can  be  made,  as  provided 
herein,  I  hereby  empower  my  wife,  or  my  administrator 
or  trustee,  if  such  shall  be  appointed,  according  to  the 
provisions  hereof,  to  act  upon  his  or  her  discretion  as  to 
alloting  or  dividing  to  such  one  a  portion  of  my  estate; 
but,  if  any  land  is  set  apart  for  such  child  or  any  invest- 
ment made  for  him  or  her  of  funds  arising  from  my  es- 
tate, such  land  or  the  property  so  purchased  shall  be 
held  by  such  child  under  the  same  limitations  and  re- 
strictions named  above.  I  do  not  want  any  preference 
or  partiality  shown  to  any  of  my  children,  it  being  my 
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will  and  purpose  that  they  shall  share  equally  in  my 
estate. 

''Seventh:  Any  portion  of  my  estate  which  shall  be- 
long to  any  of  my  children  under  this  will  may  be  sold 
wi'thout  the  intervention  of  a  court  of  equity,  provided 
the  funds  arising  therefrom  be  reinvested  in  real  estate 
to  be  conveyed  to  the  child  or  children  who  sell  under  the 
same  conditions  and  limitations  as  my  estate  is  willed  to 
my  children,  and  I  do  hereby  require  and  bind  any  such 
purchaser  of  any  portion  of  my  estate  to  see  to  such  re- 
investment.'^ 

The  first  question  to  be  determined  is  whether  there 
is  anything  in  the  will  that  forbade  the  sale  of  the  bank 
stock  or  required  the  appellee,  Lloyd,  as  purchaser  of 
the  same  to  see  to  a  reinvestment  of  its  proceeds.  It  will 
be  observed  that  clause  six  only  empowers  the  trustee  to 
give  or  allot  in  her  discretion  to  such  of  the  children  as 
might  marry  before  a  final  distribution  of  the  estate,  any 
part  of  his  or  her  share  thereof.  It  does  not  appear  that 
the  trustee  ever  allotted  to  any  of  the  children  any  poi> 
tion  of  the  estate;  but  whether  this  was  done  or  not,  it 
was  obviously  the  intention  of  the  testator,  as  expressed 
by  the  language  contained  in  the  seventh  clause,  to  au- 
thorize the  sale  for  reinvestment  of  such  portion  of  the 
estate  as  might  have  been  allotted  by  the  trustee  to  any 
of  his  children.  This  is  necessarily  so  as  under  the  will 
it  was  impossible  for  any  portion  of  the  testator's  es- 
tate to  belong  to  any  of  his  children  until  after  the  time 
had  arrived  for  its  final  distribution  under  the  third 
clause,  or  until  the  portion  of  one  who  might  marry  had 
been  allotted  or  advanced  to  him  or  her  by  the  trustee 
under  the  sixth  clause  of  the  will.  Until  this  was  done 
none  of  the  property  could  be  said  to  belong  to  the  chil- 
dren nor  any  of  them,  but  to  the  trust  esitate  for  the  pur- 
poses of  the  trust,  or  at  most  to  the  widow  and  all  the 
children.  We  think  it  therefore  apparent  that  by  the  use 
of  the  language,  *'any  portion  of  my  estate  which  shall 
belong  to  any  of  my  children  under  this  will  may  be  sold, 
.  .  ."  the  testator  referred  to  such  ownership  on  the 
part  of  the  child  or  children  as  might  result  at  a  time 
subsequent  to  the  partition  of  the  estate  or  an  allotment 
of  a  portion  of  same  by  the  trustee  to  one  or  more  of  them 
who  might  marry.  That  such  was  the  intention  of  the 
testator  is  shown  by  this  further  language  contained  in 
the  seventh  clause:  ** Provided  the  funds  arising  there- 
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from  (i  e.,  a  sale  of  the  property)  be  reinvested  in  real 
estate  to  be  conveyed  to  the  child  or  children  them- 
selves.'* Manifestly,  under  this  language  no  child  or  diil- 
dren  of  the  testator  could  have  any  portion  of  the  estate 
to  sell  for  reinvestment  or  otherwise,  until  after  the  par- 
tition of  same  or  allotment  to  one  who  might  marry.  And 
as  long  as  the  trust  estate  existed  no  child  or  children 
had  anything  but  a  prospective  estate  for  life  in  a  por- 
tion of  the  estate,  subjfect  to  be  defeated  by  his  or  her 
death  before  the  termination  of  the  trust.  Furthermore, 
the  intention  we  have  attributed  to  the  testator,  is  also 
shown  by  the  additional  language  in  the  seventh  clause, 
'*and  I  do  hereby  require  and  bind  any  such  purchaser  of 
any  portion  of  my  estate  to  see  to  such  reinvestment.*' 
We  think  this  language  emphasizes  the  fact  that  it  was 
only  the  purchaser  of  any  portion  of  the  devised  estate 
belonging  to  '*any  of  my  children'*  that  -should  be  re- 
quired to  look  to  the  reinvestment  of  the  proceeds.  It 
is  therefore  clear  that  no  purchaser  of  any  part  of  the 
trust  estate  from  the  trustee  was  required  by  the  will 
to  look  to  the  reinvestment  of  the  proceeds. 

The  rule  of  construction  applicable  here  will  be  found 
in  the  opinion  of  Simms  v.  Lively,  14  B.  Mon.  433,  as  f  ol-. 
lows:  **And  where  the  obligation  of  the  purchaser  to 
see  to  the  application  of  the  purchase  money  is  not 
clearly  indicated  by  the  will  or  other  instrument  of  title, 
but  is  a  mere  matter  of  equitable  deduction  or  inference 
from  the  instrument  of  title,  it  must,  of  course,  be  subject 
to  be  rebutted  by  equitable  considerations  of  greater 
weight."  This  rule  of  construction  has  been  approved 
by  this  court  in  numerous  cases.  Howard  v.  Howard,  4 
Bush  494.  Indeed  the  rule  is  declared  by  section  4706, 
Kentucky  Statutes;  nor  is  there  anything  in  the  pro- 
visions of  section  4707,  Kentucky  Statutes,  which  re- 
quired the  appellee,  Lloyd,  purchaser  of  the  bank  stock, 
to  see  to  the  reinvestment  of  the  proceeds. 

We  find  nothing  in  the  will  that  forbade  the  sale  of 
the  bank  stock  by  the  trustee.  It  was  her  duty  as  trus- 
tee not  only  to  preserve  the  estate  but  also  increase  its 
value ;  and  if  this  in  her  judgment  required  the  sale  of 
the  bank  stock  and  the  reinvestment  of  its  proceeds  in 
real  estate,  she  had  the  right  to  do  so,  provided  it  could 
be  sold  at  its  full  markeit  value.  In  thus  disposing  of 
it  she  was  not  required  by  section  4707  of  the  statutes, 
supra,  to  obtain  a  decree  of  a  court  of  equity  authoriz- 
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ing  the  -sale,  for  the  sale  was  not  made  by  her  as  ex- 
ecutrix, but  as  trustee  under  the  will  of  C.  0.  Moberley, 
and  in  the  exercise  of  a  discretion  with  which  the  will 
invested  her.  Whether  Eliza  B.  Moberley  had  or  not 
made  a  final  settlement  of  her  accounts  as  executrix  is 
not  material.  But  several  years  had  elapsed  between  the 
date  of  her  qualification  as  executrix  and  trustee  under 
the  will  and  that  of  the  purchase  of*  the  Hayden  prop- 
erty, and  we  must  Assume  that  a  sufficient  time  had 
elapsed  for  the  completion  of  her  duties  as  executrix; 
therefore,  she  is  to  be  regarded  as  holding  the  estate  in 
her  hands  in  her  capacity^  as  trustee  under  the  will,  for 
which  reason  the  bank  stock  in  question  was  at  the  time 
of  its  sale  a  part  of  the  trust  fund  under  the  will.  And 
this  would  have  been  true  even  if  the  executrix  had  not 
qualified  as  trustee.  In  passing  on  this  question  in  Cren- 
shaw V.  Ware,  Executor,  148  Ky.  196,  we  said:  **In  ad- 
dition to  this,  we  have  several  times  held  that  where  an 
executor  is  directed  to  hold  the  fund  and  pay  over  the 
annual  interest  he  will  be  held  to  hold  the  money  as  a 
trustee  and  not  as  an  executor,  after  the  lapse  of  a  rea- 
sonable time  for  the  settlement  of  the  estate  as  ex- 
ecutor.'* Lasley's  Executor  v.  Lasley,  1  Duvall  117; 
Neeley  v.  Merritt,  9  Bush  346;  Givens  v.  Flannery,  105 
Ky.  451.  In  addition  the  Crenshaw  case,  supra,  points 
out  the  difference  between  the  auithority  of  a  trustee  and 
an  executor  to  dispose  of  -stocks  under  section  4707  of 
the  statute,  and  is  conclusive  in  its  reasoning  as  to  the 
right  of  the  trustee  to  make  the  sale  to  appellee.  Lloyd, 
of  the  bank  stock  in  question. 

We  think  it  conclusively  appears  from  the  facts  ad- 
mitted on  the  record  by  appellant's  motion  and  de- 
murrers that  the  appellee,  Lloyd,  paid  the  full,  fair  and 
actual  market  value  of  the  bank  stock  to  the  trustee ;  and 
it  appears  with  equal  conclusiveness  that  its  proceeds 
were  invested  by  the  latter  in  the  Hayden  property  for 
which  she  paid  no  more  than  its  fair  market  value ;  and 
that  the  investment  was  a  good  one  for  the  trust  estate 
and  the  beneficiaries  thereof.  It  is  only  contended  by 
appellants  that  Lloyd's  bad  faith  a-s-  a  purchaser  of  the 
stock  is  shown  by  the  fact  that  its  proceeds  were  deposit- 
ed in  the  bank  to  the  credit  of  the  vendor  as  executrix  of 
the  will  of  her  husband,  and  because  whatever  private 
funds  she  may  have  had  were  deposited  to  her  account  as 
,8uch  executrix.  We  do  not  regard  it  material  that  the 
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trustee  ^s  account  was  so  kept.  In  any  event  the  money 
was  placed  in  the  account  kept  of  her  fiduciary  affairs  by 
the  trustee  and  though  paid  out  by  her  checks:  drawn  as 
executrix,  under  the  authority  of  the  Crenshaw  case, 
supra,  the  funds  were  in  reality  held  by  her  as  trustee. 
Moreover  it  is  admitted  in  the  record  that  the  fnoney  real- 
ized by  the  trustee  for  the  bank  stock  was  either  paid  di- 
rectly by  her  check  on  the  Hayden  property  or  deposited 
to  her  account  to  replace  other  trust  funds  which  she  had 
used  to  make  the  cash  payment  on  the  property.  In 
either  event  there  was  no  misappropriation  of  the  pro- 
ceeds of  the  stock,  for  it  went  to  pay  for  the  property, 
was  paid  out  .of  the  trust  fund  held  by  the  trustee,  and 
the  appellants  by  the  death  of  the  trustee  have  come  into 
their  share  of  the  property  thus  purchased  and  paid  for, 
in  view  of  which  it  would  be  inequitable  to  permit  them 
to  recover  of  the  purchaser  of  the  bank  stock  its  value. 

The  case  of  Taylor  v.  Harris,  Administrator,  164  Ky. 
654,  and  other  cases  therein  cited,  relied  on  by  appellants, 
have  no  application  to  the  transaction  here  involved.  In 
the  Taylor  case  Harris  as  guardian  held  a  note  secured 
by  mortgage  payable  to  him  as  guardian  of  Taylor, 
which  he  sold  to  a  bank  and  the  proceeds  of  which  he  de- 
posited to  his' individual  account,  following  which  it  was 
checked  out  by  him  in  payment  of  his  individual  debts. 
These  facts  being  known  to  the  bank  it  was  held  to  have 
been  a  participant  in  the  wrongful  conversion  by  the 
guardian  of  his  ward's  money,  hence  it  was  held  liable 
with  the  surety  on  his  bond  for  the  amount  of  the  note. 
The  other  cases  cited  in  the  opinion  were  analogous  in 
fact  or  principle  with  the  Harris  case,  for  which  reason 
the  transactions  involved  in  them  were,  like  that  of  the 
Harris  case,  condemned  by  this  court. 

Here  the  facts  were  wholly  different.  The  purchaser 
of  the  bank  stock  acquired  it  in  good  faith  and  for  value 
and  the  proceeds  were  not  misappropriated  either  by  the 
trustee,  the  purchaser  or  the  bank,  but  were  reinvested 
in  the  real  estate  purchased  by  the  trustee.  Under,  the 
circumstances  the  attitude  of  the  purchaser  is  the  same 
as  it  would  have  been  had  he  seen  to  the  reinvestment  of 
the  proceeds  of  the  bank  Srtock. 

The  conclusion  we  have  reached  renders  unnecessary 
consideration  of  the  defense  of  the  statute  of  limita- 
tions pleaded  by  the  appellee.  As  neither  the  appellee, 
Lloyd,  nor  the  appellee  bank  is  liable  to  appellant  for 

Digitized  by  V:rOOQ  IC 


TuU  V.  Commonwealth.  413 

the  bank  stock  in  question  or  its  value,  the  judgment  of 
the  circuit  court  in  so  holding  and  dismissing  the  peti- 
tion, is  hereby  affirmed.    The  whole  court  sitting. 


TuU  V.  Commonwealth. 

(Decided  March  12,  1920.) 

Appeal  from  Jessamine  Circuit  Court. 

1.  Criminal  Law — Evidence — Setting  Aside  Verdict. — Wliere  the 
evidence  in  a  criminal  case  is  contradictory,  the  verdict  of  the 
jury,  under  proper  instructions,  will  not  be  set  aside  as  flagrantly 
against  the  evidence. 

2.  Criminal  Law — Presence  of  Defendant's  Counsel  at  Trial. — 
Whether  it  is  essential  in  a  criminal  case  for  defendant's  counsel 
to  be  present  when  the  jury  returns  its  verdict,  under  defendant's 
constitutional  guaranty  "to  be  heard  by  himself  and  counsel,"  and 
if  so  whether  such  guaranty  was  waived  by  a  failure  to  call  the 
court's  attention  to  it  at  the  time,  are  questions  not  decided,  be- 
cause th^  fact  of  the  absence  of  counsel  is  not  manifested  and 
made  a  part  of  th(»  record  by  a  bill  of  exceptions,  but  is  shown 
only  by  the  affidavits  of  defendant  and  his  counsel  filed  upon  the 
hearing  of  the  motion  for  a  new  trial,  which  is  an  insufficient 
method  of  incorporating  the  alleged  error  in  the  record. 

S.  Appeal  and  Error — Bill  of  Exceptions. — All  proceedings  and  facts 
not  required  <by  the  rul«s  of  practice  to  be  enrolled  upon  the  rec- 
ord of  the  court,  in  order  to  become  a  part  of  the  record  must  be 
incorporated  in  a  bill  of  exceptions  certified  In  some  of  the 
methods  provided  by  law,  otherwise  such  proceedings  and  facts 
not  required  to  be  enrolled  will  not  be  considered  as  a  'part  of  the 
record  on  appeal. 

JOHN  H.  WELCH  for  appellant. 

CHARLES  I  DAWSON.  Attornoy  General,  and  THOMAS  B. 
McGRBGOR,  Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Thomas — ^Affirming. 

On  his  trial  under  an  indictment  in  the  Jessamine 
circuit  court  for  tho  murder  of  Qeorge  Bowman,  the  ap- 
pellant, Nathaniel  Tull,  was  convicted  of  voluntary  man- 
slaughter and  his  punishment  fixed  by  the  verdict  of  the 
jury  at  confinement  in  the  penitentiary  for  the  period  oV 
twenty-one  years.   From  the  judgment  pronoimced  on 
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that  verdict,  and  the  order  overruling  his  motion  for  a 
new  trial,  appellant  prosecutes  this  appeal. 

The  only  grounds  urged  for  a  reversal  are  (1)  that 
the  evidence  is  in-sufficient  to  support  the  verdict,  and 
(2)  that  defendant's  counsel  was  not  present  when  the 
court  received  the  verdict  and  discharged  the  jury,  and 
defendant  was  thereby  deprived  of  his  constitutional 
right  **to  be  heard  by  himself  and  counsel.*^ 

In  disposing  of  the  first  contention  it  will  be  neces- 
sary to  make  a  brief  reference  to  the  testimony  heard 
upon  the  trial.  The  parties  involved  are  colored  people, 
and  the  killing  occurred  between  ten  and  eleven  o'clock 
at  night  in  front  of  a  colored  church  in  the  town  of  Wil- 
more,  at  which  place  some  kind  of  school  entertainment 
for  colored  people  had  been  held,  1)ut  which  was  aboul 
over.  During  the  entertainment  there  had  been  some 
little  disturbance  in  the  house,  in  which  some  one  is  al- 
leged to  have  struck  a  young  stop-daughter  of  a  sister  of 
the  deceased  Bo\\Tnan,  and  which,  according  to  defendant 
and  some  of  his  witnesses,  angered  the  deceased,  caus- 
ing him  'to  make  some  threatening  remarks;  all  of  whicn, 
however,  is  contradicted  by  the  witnesses  for  the  Com- 
monwealth. 

It  furthermore  appears  from  the  testimony  of  the  de- 
fendant and  his  witnesses  that  during  the  progress  of 
the  en'tertainment  one  George  Williams  became  unruly  in 
the  house,  and  some  of  the  attendants,  in  order  to  pre- 
vent a  difficulty,  took  a  pistol  from  Williams  and  gave  it 
to  the  defendant,  with  directions  for  him  to  take  the  pis- 
tol to  his  home  just  across  the  street,  and  Williams  was 
put  out  of  the  house.  Shortly  afterward  the  eritertaui- 
nient  closed,  and  a  crowd  gathered  in  front  of  the  church, 
and  in  some  unexplained  manner  a  difficulty  started, 
near  the  walk  leading  from  the  church  to  the  street,  in 
which  the  brother  of  the  defendant  was  knocked  down, 
though  no  one  claims  that  deceased'took  any  part  in  that 
difficulty. 

A  number  of  witnesses  for  'the  Commonwealth  testi- 
fied that  while  the  difficulty  was  in  progress  the  defen- 
dant came  rushing  across  the  street,  from  the  direction 
of  his  home,  with  a  pistol  in  eacli  hand,  and  said  in  sub- 
stance: ^^Look  out!  I  am  going  to  kill  everybody,''  and 
immediately  fired  a  sliest  at  Jourd  Bowman,  a  brother  of 
the  deceased;  that  almost  instantly  he  turned  and  shot 
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the  deceased,  who  was  talking  to  some  one  and  making 
no  effort  to  participate  in  the  fight  or  \o  assault  hi  any 
manner  the  defendant  or  any  one  else. 

The  defendant,  and  two  or  three  witnesses  who  testi- 
fied in  his  behalf,  swore  that  he  had  but  one  pistol,  which 
was  the  one  given  him  in  the  church  when  taken  away 
from  Williams ;  that  he  was  carrying  that  pistol  to  his 
home  when  he  discovered  the  fight  taking  place  in  front 
of  the  church;  that  he  returned  and  asked  the  deceased 
what  was  the  matter,  or  what  was  the  trouble,  when  the 
latter  replied,  ^^  What  in  the  hell  have  you  got  to  do  with 
it! '^  and  drew  a  pistol  and  fired  at  him,  which  firing  he 
returned  under  circumstances  which  he  claimed  consti- 
tuted self-defense;  that  after  shooting  deceased  his 
brother,  Jourd  Bowman,  made  threatening  demonstra- 
tions toward  him,  and  he  was  shot  at  by  defendant. 

Numerically,  the  witnessiss  may  be  said  to  be  about 
equally  divided,  but  the  circumstances  support  the  theory 
of  the  Commonweal'ch  rather  than  that  of  the  defendant. 
It  is  shown  that  the  deceased  did  not  have  a  pistol  at  the 
time  he  was  shot,  nor  a  weapon  of  any  sort.  He  was  shot 
in  the. side,  and  there  are  other  circumstances  indicating 
'that  the  shooting  did  not  occur  in  the  manner  testified  to 
by  the  defendant  and  his  witnesses.  At  any  rate  there 
was  a  contrariety  of  testimony,  making  an  issue  for  sub- 
mission to  a  jury,  which  is  the  tribunal  provided  by  law 
for  the  determination  of  issues  of  fact. 

Neither  does  i^  appear  that  the  verdict  is  flagrantly 
against  the  evidence.  On  the  contrary,  we  are  convinced 
that  the  preponderance  of  the  testimony  supports  the 
verdict,  which,  being  true,  requires  us  to  disallow  the  de- 
fendant's first  contention. 

The  insistence  for  a  reversal  made  under  ground  (2), 
if  sufiicient  for  that  purpose  under  the  facts  disclosed  by 
this  record,  is  not  presented  in  the  proper  foi-m  to  re- 
quire consideration  at  our  hands.  The  only  way  that  the 
fact  of  absence  of  defendant's  counsel  at  the  time  the 
verdict  was  returned,  as  well  as  the'circum stances  there- 
of, is  attempted  to  be  manifested  is  by  the  affidavits  of 
defendant  and  his  counsel  filed  with  the  motion  for  a  new 
trial,  or  when  >that  motion  was  heard  by  the  court.  This, 
Wo  are  convinced,  is  not  the  proper  way  to  bring  the 
question  to  this  court  for  review.  It  should  have  been  in- 
corporated in  a  bill  of  exceptions  duly  certified  to  by  the 
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presiding  judge,  or  in  some  other  manner  pointed  out  by 
the  law.  The  office  of  a  bill  of  exceptions  is  to  bring  to 
the  appellate  court  for  review  such  parts  of  the  pro- 
ceedings and  facts  occurring  at  the  trial  as  are  not  re- 
quired by  the  rules  of  practice  to  be  enrolled  on  the  order 
book  or  record  of  the  court,  and  the  only  way  such  pro- 
oeedings  and  facts  as  are  not  thus  required  to  be  en- 
rolled can  properly  become  a  part  of  the  record  is  by  a 
bill  of  exceptions  duly  certified  as  required  by  law.  17 
C.  J.  122. 

On  page  130  of  the  volume  of  Corpus  Juris,  supra,  it 
is  said:  ** Errors  not  appearing  on  the  face  of  the  record 
proper  in  order  to  be  reviewed  must  be  made  a  part  of 
the  record  by  a  bill  of  excejydons."  See  also  Postell  v. 
Commonwealth,  174  Ky.  272 ;  Morgan  v.  Commonwealth, 
172  Ky.  684;  Henry  v.  Commonwealth,  169  Ky.  578; 
Beckett  v.  Commonwealth,  154  Ky  209;  Common wealtn 
V.  Hurst,  149  Ky.  135 ;  Roberson  v.  Commonwealth,  148 
Ky.  630 ;  Combs  v.  Commonwealth.  31  Ky.  Law  Reporter 
844;  Young  v.  Commonwealth,  19  Ky.  Law  Rep.  929; 
Miller  v.  Commonwealth,  25  Ky.  Law  Rep.  1236,  1931, 
and  Haverly  v.  Commonwealth,  95  Ky.  33. 

Thus  instructions  given  or  refused  ndt'  made  a  part  of 
the  record  by  a  bill  of  exceptions  or  by  order  of  couri 
will  not  be  considered  upon  appeal,  although  copied  by 
the  clerk  in  the  record,  and  certified  by  him  as  being  the 
ones  offered  or  given,  because  not  made  a  part,  of  the 
record  as  required  by  law.  Colley  v.  Commonwealth,  11 
Kentucky  Law  Rep.  346,  and  Commonwealth  v.  Carter,  7 
Kerfcucky  Law  Rep.  304,  and  many  oases  following  them. 

In  the  Haverly  case  it  appeared  in  the  motion  and 
grounds  for  a  now  trial  that  the  court  permitted  the  jury 
to  retire  to  their  room  in  the  absence  of  defendant -s 
counsel,  and  wi'i!hout  taking  with  them  certan  papers  ana 
exhibits  used  in  the  trial  which,  in  the  opinion  of  counsel, 
were  necessary  and  proper.  The  matter  complained  of 
was  not  manifested  by  a  bill  of  exceptions,  and  this  court 
in  declining  to  consMer  the  alleged  error,  said:  **It  is 
sufficient  to  say  that  'l?he  circumstances  indicated  only 
appeared  in  the  motion  and  grounds  for  a  new  trial. 
They  are  not  shown  to  have  in  fact  occurred." 

In  the  Postell  case  the  jury,  while  considering  their 
verdict,  returned  to  the  cour^t;  room  and  asked  a  question 
of  the  court,  the  answer  to  which  it  was   claimed  was 
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prejudicial  to  the  defendant,  and  which  this  court  -  de- 
termined was  true.  Such  facts,  however,  were  not  made 
a  part  of  the  record  by  the  bill  of  exceptions,  and  in  de- 
nying a  reversal  for  that  reason  this  court  said:  **But, 
as  this  is  not  shown  by  the  bill  of  exceptions,  we  do  not 
reverse  the  case  because  of  it,  mentioning  it  only  for  the 
guidance  of  the  trial  and  other  coui^cs  in  the  future.'' 

As  the  record  before  us  stands,  we  have  only  the  ex 
parte  statements  of  defendant  and  his  counsel  as  to  the 
actual  occurrence  of  the  facts  constitiiting  the  error  re- 
lied on.  There  is  no  certification  of  those  facts  according 
to  any  method  provided  by  law,  and  under  the  rules  gov- 
erning appellate  practice  we  are  forbidden  the  right  to 
consider  the  i>oint  alt'tempted  to  be  raised,  were  it  not 
waived,  and  if  it  could  be  successfully  insisted  upon  un- 
der the  facts  of  this  case,  which  for  the  reasons  stated, 
is  not  determined. 

Wherefore,  the  judgment  is  affirmed. 


Preston  v.  WeUs. 

(Decided  March  12,  1920.) 

Appeal  from  Johnson  Circuit  Court. 

1.  Deeds — Constru-ction  of. — In  the  construction  of  deeds  the  inten- 
tion of  the  grantor,  if  it  plainly  appears  from,  an  inspection  of  the 
whole  instrument,  will  overcome  a  contradictory  or  conflicting 
stipulation  or  condition  and  control  absolutely  the  construction. 

2.  Deeds — -Construction  of. — Although  the  granting  clause  of  the 
deed,  as  well  as.  the  habendum,  contained  words  that  vested  a  fee 
in  the  grantee  the  body  of  the  deed  clearly  showed  that  the 
grantee  should  only  have  a  life  estate,  and  the  body  of  the  deed 
controlled  the  character  of  the  estate  conveyed. 

Z.  WELLS  for  appellant 

J.  K.  WELLS  for  ap-pellee. 

Ot>INION   OF   THE   CoURT   BY    ChieF   JuSTICE   CaRROLL — 

Affirming. 

In  August,  1891,  William  Preston,  Sr-,  and  his  wife, 
Susan  Pres'lJon,  as  parties  of  the  first  part,  conveyed  to 
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Sandford  Preston,  party  of  the  second  part,  a  tract  of 
land  in  Johnson  county. 

In  the  granting  clause  of  the  deed  it  appears  that  th« 
purchase  pi'ice  was  $S00.00,  and  that  in  con^siideration  of 
this  sum  '*the  party  of  the  first  part  ...  do  hereby 
sell  and  convey  to  the  party  of  the  second  part,  his  heirs 
and  assigns,  the  following  described  property,  to-wit." 

Following  the  description  of  the  property  this  ai>- 
peais:  ^^The  said  Sandford  Preston  has  only  a  life  in- 
terest in  said  land,  hvit  he  may  sell  and  convey  the  min- 
eral under  said  land  as  he  pleases,  the  remainder  of  the 
interest  in  said  land  shall  go  to  the  heirs  of  Sandford 
Preston  at  his  death,  and  be  theirs  so  long  as  they  live, 
and  then  to  their  heirs  after  them,  but  if  said  Sandford 
Preston  should  have  no  legal  heirs  of  the  body  living  at 
his  death,  then  and  in  that  event  said  land  shall  revert 
back  to  my  children  equal.  There  is  reserved  a  road 
throu.s:h  the  gates  ou't  from  the  land  lying  above  Sand- 
ford Preston 's  to  the  public  road  below  said  gates  to  be 
kept  up  by  both  parties  or  owners  of  the  land. 

''To  have  and  to  hold  the  same  together  with  all  the 
appurtenances  thereunto  belonging  unto  the  party  of  the 
second  part,  his  heirs  and  assigns  forever.  And  the  said 
party  of  the  first  part  hereby  covenants  with  the  party 
of  the  second  part  that  they  will  warrant-  the  ti'de  to  thp 
property  hereby  conveyed  unto  said  party  of  the  second 
part,  and  his  heirs  and  assigns  forever.'' 

After  this  deed  had  been  put  to  record  one  of  the 
children  of  Sandford  Preston,  executed  to  the  appellee 
Wells,  a  deed  conveying  to  liim  an  undivided  interest  in 
this  tract  of  land,  subject  to  the  life  estate  of  the  appel- 
lant, Sandford  Preston. 

Subsequent  to  the  conveyance,  Sandford  Preston 
brought  this  suit  against  Wells,  asserting  that  he  (Pres- 
ton) was  the  owner  in  fee  of  the  tract  of  land,  and  that 
his  daughter,  who  sold  and  conveyed  to  Wells,  had  no 
title  or  interest  in  the  land,  that  she  could  convey.  He 
prayed  for  a  construction  of  'tlie  deed  and  that  his  title 
to  the  land  be  quieted.  The  lower  court  dismissed  his 
petition  and  he  appeals. 

It  will  be  seen  from  what  has  been  said  that  the  only 
question  in  the  case  is,  did  Sandford  Preston,  under  the 
deed  from  William  Preston  ^take  a  fee  or  onl,y  a  life 
estate  in  the  land?    Sandford  Preston  insists   that   he 
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took  the  fee,  while  Wells  contends  that  he  only  had  a  life 
estate,  and  that  his  daughter  had,  a  remainder  interest, 
which,  she  had  the  right  to  and  did  convey  to  him. 

It  will  be  observed  that  in  the  granting  part  of  the 
deed  the  conveyance  is  to  'flie  grantee,  Sandf ord  Preston, 
**his  heirs  and  assigns"  and  that  in  the  habendum  it  is 
reiterated- that  the  conveyance  is  to  Sandf  ord  Preston, 
**his  heirs  and  assigns  forever." 

In  the  body  of  the  dfeed,  however,  it  is  expressly  stip- 
ulated that,  ^'The  said  Sandf  ord  Preston  has  only  a  life 
interest  in  said  land,  .  .  .  the  remainder  interest  in 
said  land  shall  go  to  the  heirs  of  Sandf  ord  Preston  at  his 
death."  As  further  emphasizing  the  fact  that  Sandf  ord 
Preston,  had  only  a  life  estate,  it  is  provided  that,  ^'If 
said  Sandford  Preston  should  have  no  legal  heirs  of  the  • 
body  living  at  the  time  of  his  death,  then  in  that  event 
said  land  shall  revert  back  to  my  children  equal." 

That  there  is  a  direct  and  unmistakable  conlBict  in 
the  provisions  of  the  deed  is  not  open  to  doubt,  as  the 
granting  clause  as  well  as  the  habendum,  conveys  the  fee 
to  Sandford  Preston,  while  the  body  of  the  deed  only 
gives  him  a  life  estate. 

There  i-s  some  apparent  if  not  real  conflict  in  the  opin- 
ions of  this  court  construing  deeds  containing  conflict- 
ing provisions  like  those  in  this  deed^  and  we  shall  not 
undertake  iu  this  opinion  to  attempt  to  reconcile  the 
cases  on  the  subject.  In  some  of  them  the  distinctions 
made  were  put  upon  the  peculiar  phraseology  of  the  in- 
strument, while  in  others  they  were  rested  on  the  loca- 
.  tion  in  the  paper  of  the  contradictory  provisions. 

We  may  however  lay  it  down  as  in  harmony  with  the 
decided  weight  of  the  cases  that,  in  the  construction  of 
deeds,  the  intention  of  the  grantor,  if  it  plainly  appears 
from  an  inspection  of  the  whole  instrument,  will  over- 
come contradictory  or  conflicting  stipulations  or  condi- 
tions and  control  absolutely  the  construction.  This 
modem  and  just  rule  ha-s  superseded  the  ancient  one  that 
certain  parts  of  a  deed  should  be  given  controlling  weight 
and  the  intention  be  subordinated  to  technical  forms. 

Out  of  a  gi-eat  number  of  cases  we  select  the  following 
as  illustrative :  Eatcliffe  v.  Eatcliffe,  182  Ky.  230;  Wilson 
V.  Moore,  146  Ky.  679;  Dinger  v.  Lucken,  143  Ky.  850; 
Hamilton  v.  Sidwell,  131  Ky.  428;  Lawson  v.  Todd,  129 
Ky.  133;  Land  v.  Land,  172  Ky.  145. 
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As  emphasizing  the  correctness  and  soundness  of  the 
rule  that  gives  dominant  influence  to  the  intention  of  the 
grantor,  we  must  take  notice  of  the  well  known  fact,  that 
great  nuiiibers  of  deeds  are  prepared  in  the  country, 
dictated  by  persons  and  written  by  draftsmen  who  are 
unacquainted  with  legal  phraseology  and  the  effect  of 
technical  words.  "They  do  not  understand  or  give  any  at- 
tention to  forms  of  expression,  or  appreciate  the  neces- 
sity of  adding  to  sentences  or  clau-ses  such  words  as 
would  qualify  their  meaning  or  work  a  harmonious 
whole. 

The  grantor  and  the  draftsman  know  what  the 
grantor  wants  to  do  and  are  not  particular  as  to  what 
part  of  the  deed  expresses  the  intention. 

We  must  also  take  notice  of  the  fact  that  blank  forms 
of  deeds,  containing  certain  printed  matter  usually  found 
in  deeds,  .especially  in  the  granting  and  habendum 
clauses,  are  used  in  great  abundance  throughout  the 
state,  and  almost  invariably  so  by  county  clerks,  notaries 
public  and  other  persons  who  are  in  the  habit  of  writing 
the  deed«i  in  the  neighborhood  in  which  they  live.  In  these 
forms,  which  contain  granting  and  habendum  clauses^ 
such  as  appear  in  this  deed,  blank  spaces  are  left  for 
the  names  of  the  parties,  description  of  property  and  the 
consideration,  and  it  is  only  these  that  the  draftsmen 
need  insert.  That  this  deed  is  one  of  these  printed  forms 
we  have  no  doubt ;  all  that  the  draftsman  wrote  was  the 
names  of  the  parties,  the  consideration,  the  description, 
and  the  clause  limiting  the  estate  of  Sandford  Preston 
to  a  life  interest  and  the  other  conditions  therein  con- 
tained. 

In  connection  with  these  observations  concerning  the 
conditions  under  which  so  many  deeds  are  written  it 
should  be  said  that  they  have  not  controlled  us  in 
the  conclusion  arrived  at  because  the  rule  of  construction 
we  have  declared  will  obtain  without  regard  to  the  cir- 
cumstances surrounding  the  execution  of  the  deed. 

Keeping  in  mind  that  the  intention  of  the  grantor 
must  control,  there  is  no  escape  from  the  conclusion  that 
the  grantor  only  meant  to  convey  to  Sandford  Preston 
a  life  estate.  To  give  this  paper  any  other  construction 
would  of  necessity  compel  us  to  take  out  of  the  deed  the 
clause  in  question  and  oblige  us  to  say  in  direct  opposi- 
tion to  the  plainly  expressed  purpose  of  the  graixtor,  that 
Sandford  Preston  took  the  fee. 
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We  are  asked  to  determine  the  interest  the  heirs  or 
children  of  Sandford  Preston  took,  but  this  we  must  de- 
cline to  do,  because  the  children  of  Sandford  Preston 
are  not  parties  to  this  record  or  appeal. 

Wherefore  the  judgment  of  the  lower  court,  holding 
that  Sandford  Preston  had  a  life  estate  and  not  the  fee 
in  the  land,  is  affirmed. 


Mounts,  et  aL  v.  Charles. 

(Decided  March  12,  1920.) 

Appeal  from  Pike  Circuit  Court. 

1.  Api>eal  and  Error — ^A^jsence  of  Aippeal  and  Cross-Appeal — ^Right  of 
Review. — ^A  Judgment  will  not  be  reviewed  in  the  absence  of  au 
appeal  or  cross-appeal. 

2.  Limitation  of  Actions — Pleading — Necessity  of  Pleading  Avoiding 
the  Statute. — Where  in  an  action  to  set  aside  a  conveyance  on 
the  ground  of  fraud  the  defendant  relies  on  the  plea  of  limita- 
tions and  alleges  that  the  fraud,  If  any,  was  perpetrated  more 
than  five  years  toefore  the  institution  of  the  action,  the  plea  will 
prevail  unless  it  Is  avoided  by  a  reply  showing  that  the  action 
was  brought  within  five  years  after  plaintiff  discovered  the  fraud, 
and  they  could  not  by  reasonable  diligence  have  discovered  it 
sooner. 

3.  Contracts — Invalidity — Enforcement. — ^Where  a  conveyance  Is 
made  to  a  grantee  in  consideration  of  his  agreement  to  defeat  the 
administration  of  the  criminal  laws,  and  the  grantors  are  In  pari 
delicto  with  the  grantee,  the  courts  will  not  grant  them  relief  by 
cancelling  the  deed,  but  will  leave  them  where  they  have  placed 
themselves. 

WHITT  &  SHANNON  and  R.  H.  COOPER  for  appellants. 

STRATTON  &  STEPHENSON  for  appellee. 

Opinion  op  the  Court  by  William  Rogers  Clay, 
Commissioner — ^AfiBrming. 

On  January  21,  1902,  K.  F.  Mounts,  Jacob  Mounts, 
Dorsey  Mounts,  Dolly  McCoy  and  Lizzie  Wolford,  for 
tbe  recited  consideration  of  $50.00,  conveyed  to  J.  H. 
Charles  aiid  Elmira  Mounts  their  interests  in  ceritiin 
lands  which  descended  to  them  on  the  death  of  their 
father,  Asberry  Mounts.    On  January    31,    1908,    the 
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grantors  brought  suit  to  set  aside  the  conveyance.  On 
final  hearing  the  deed  was  -set  aside  as  to  Dorsey  Mounts 
and  Lizzie  Wolford  on  the  ground  of  infancy,  but  the 
other  plaintiffs,  Jacob  R.  Mounts,  K.  F.  Mounts  and 
Dolly  McCoy,  were  denied  the  relief  prayed  for  against 
J.  H.  Charles  and  they  appeal.     . 

No  appeal  or  cross  appeal  having  been  prosecuted  by 
J.  H.  Charles  against  Dorsey  Mounts  and  Lizzie  Wol- 
ford, that  part  of  the  judgment  canceling  the  deed  as  to 
them  is  not  reviewable. 

The  petition  charged  in  substance  that  the  deed  was 
obtained  by  fraud,  that  the  recited  consideration  was  not 
true,  but  that  the  real  consideration  was  as  follows: 
Jacob  Mounts  and  K.  F.  Mounts  had  been  indicted  for 
murder  in  the  Pike  circuit  court,  and  J.  H.  Charles  in- 
duced plaintiffs  to  sign  the  deed  by  representing  to 
them  that  if  they  would  convey  him  the  land,  he  could 
and  would  get  K.  F.  Mounts  and  Jacob  Mounts  out  of 
the  trouble  at  the  next  term  of  court,  which  he  failed  to 
do.  In  addition  to  denying  the  allegations  of  the  peti- 
tion, Charles  pleaded  that  the  fraud,  if  any,  occurred 
more  than  five  years  before  the  institution  of  the  action. 
While  this  plea  was  denied,  plaintiffs  alleged  no  facts 
avoiding  the  application  of  the  statute.  It  is  the  settled 
rule  in  this  state  that  where,  in  an  action  brought  for  re- 
lief on  the  ground  of  fraud,  the  defendant  relies  upon 
the  statute  of  limitations  and  alleges  that  the  fraud  was 
perpetrated  more  than  five  years  before  the  action  was 
instituted,  the  plea  must  prevail  unless  it  is  avoided  by 
a  reply,  showing  that  the  action  was  brought  within  five 
years  after  plaintiffs  discovered  the  fraud,  and  that  they 
could  not  by  reasonable  diligence  have  discovered  it 
sooner.  Childers  v.  Bales,  124  S.  W.  295;  Yeager's 
Admr.  v.  President  of  Bank  of  Kentucky,  125  Ky.  177, 
100  S.  W.  848. 

But  it  is  insisted  that  the  consideration  for  the  con- 
veyance was  the  agreement  of  defendant  to  defeat  the 
administration  of  the  criminal  laws,  and  therefore  the 
contract  was  void  as  against  public  policy  Whether  the 
facts  bring  it  within  the  rule  laid  down  in  Averbeck  v. 
Hall,  14  Bush  505,  it  is  unnecessary  to  decide,  for  if  it  be 
conceded  that  such  is  the  case,  it  is  also  true  that  plain- 
tiffs were  themselves  parties  to  the  illegal  agreement, 
and  were  therefore  in  pari  delicto  with  defendant.  That  " 
being  true,  the  courts  will  not  afford  them  any  relief  by 
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cancelling  the  conveyance,  but  will  leave  them  where  tjiey 
have  placcMl  themselves.  J.  H.  Fields  &  Son  v.  E.  G. 
Holland  &  Son,  158  Ky.  544, 165  S.  W.  699;  Howe's  Exor. 
V.  Griffin's  Admr.,  126  Ky.  373,  103  S.  W.  714;  Archie  v. 
Brown,  183  Ky.  592,  209  S.  W.  522. 
Judgment  affirmed. 


Otis-Hidden  Company,  et  al.  v.  Scheirich. 

•  (Decided  March  12,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

Corporations — Inspection  of  Corporate  Books  and  Records — Right 
of  Stockholder  to  Inspect  Correspondence — ^Enforcement  of  Right 
— -Mandatory  Injunction. — A  minority  stockholder,  who  has  an  In- 
terest to  protect  and  whose  purpose  is  not  shown  to  be  improper 
or  unlawful,  is  entitled  to  insfp-ect  the  -correspondence  concern- 
ing the  business  affairs  of  the  corporation  between  its  non-resi- 
dent president  and  its  vie e-r  resident  and  active  manager,  and  on 
file  in  the  latter's  office,  and  this  right,  if  denied  by  the  officers 
of  the  corporation,  may  be  enforced  by  mandatory  injunction. 

ARTHUR  M.  RUTLEDGE  for  appellants. 

HBNRY  M.  JOHNSON  and  HELM  BRUCE  for  appellee. 

Opinion  op  the  Court  by  William  Rogers  Clay, 
Commissioner — ^Affirming. 

The  question  on  this  appeal  is  whether  a  minority 
stockholder  is  entitled  to  inspect  correspondence  con- 
cerning the  business  affairs  of  the  corporation,  between 
its  non-resident  president  and  its  vice  president  and  ac- 
tive manager,  and  on  file  in  the  latter  *s  oflBce. 

The  question  arises  in  the  following  way:  Plaintiff, 
H.  J.  Scheirich,  a  stockholder  in  the  Otis-Hidden  Com- 
pany, asked  a  mandatory  injunction  againsit  the  com- 
pany and  its  vice  president,  R.  E.  Moody,  requiring  them 
to  permit  plaintiff  to  inspect  the  correspondence  in  ques- 
tion. The  allegations  of  the  petition  are  in  substance  as 
follows :  The  Otis-Hidden  Company  is  a  Kentucky  cor- 
poration with  its  principal  place  of  business  in  the  city  of 
Louisville.  R.  E.  Moody  is  its  vice  president  and  general 
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manager.  Prior  to  April  10,  1918,  plaintiff  was  the 
owner  of  21.6  per  cent  of  the  common  stock  of  the  com- 
pany. Its  earnings  on  the  common  stock  during  the  year 
1916  were  over  $60,000.00,  while  its  earnings  for  the  year 
1918  would  be  in  the  neighborhood  of  $100,000.00.  Prior 
to  April  10,  1918,  plaintiff's  stock  was  reasonably  worth 
over  $100,000.00.  W.  H.  Donner,  who  resided  in  Phila- 
delphia, was  the  owner  of  72.8  per  cent  of  the  company's 
stock,  and  controlled  the  policy  of  the  company.  On 
April  10th,  W.  H.  Donner  called  certain  loans  which  he 
had  made  to  the  company  in  the  sum  of  $150,000.00,  and 
in  default  of  the  company 's  ability  to  pay,  had  the  com- 
pany increase  its  common  stock  and  issue  to  him  said 
srtock  at  par  value.  At  said  time  the  company's  common 
stock  was  worth  far  in  excess  of  its  par  value,  as  the 
company  had  a  large  excess,  amounting  probably  to 
about  $100,000.00,  to  the  credit  of  the  common  stock. 
This  action  on  the  part  of  Donner  was  done  with  a  fraud- 
ulent intent  to  wrongfully  convert  to  himself  the  com- 
pany's surplus  and  common  stock,  and  if  the  transaction 
should  be  permitted  to  stand,  plaintiff's  interest  in  the 
common  stock  would  dwindle  from  21.6  per  cent  to  about 
21/^  per  cent.  Donner  is  contemplating  doing^  other 
things  with  respect  to  and  in  connection  with  said  com- 
pany, which  will  be  highly  prejudicial  to  plaintiff.  Said 
Donner,  as  president,  has  been  directing  its  affairs  from 
his  office  in  the  east  by  correspondence  and  letters  sent 
by  him  to  the  company  and  R.  E.  Moody,  its  vice  presi- 
dent and  general  manager.  In  said  company's  files  at 
its  place  of  business  at  Louisville,  there  are  original  let- 
ters, telegrams,  etc.,  sent  by  Donner  to  Moody,  and  in 
addition  thereto,  there  are  numerous  records,  accounts, 
tabulations  and  copies  referred  to  and  enclosed  with 
same.  These  papers  all  bear  on  the  company's  affairs, 
administration  and  direction  and  are  of  great  value  to 
the  company.  Said  correspondence,  papers  and  files 
were  all  made  by  the  officers  and  employees  of  the  cor- 
poration and  are  a  part  of  the  records  of  the  company. 
With  the  purpose  of  acquainting  himself  with  the  com- 
pany's affairs,  and  with  the  view  of  determining  what 
procedure  it  was  necessary  for  him  to  take  in  order  to 
protect  his  interest  in  the  company,  he  employed  at- 
torneys and  an  expert  accountant  to  make  an  inspection 
and  examination  of  the  company's  books,  records,  papers 
and  correspondence.    While  engaged  in  making  the  in- 
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vestigation,  they  made  a  demand  for  the  correspondence 
between  the  president  and  the  vice  president,  but  in- 
spection thereof  was  refused,  although  such  inspection 
was  absolutely  necessary  in  order  that  he  might  know  • 
the  true  condition  of  the  company  and  protect  his  inter- 
est therein.  Said  correspondence  will  reveal  that  said 
Donner  has  fraudulently  forced  upon  the  company  a 
policy  which  is  plainly  oppressive  to  the  minority  stock- 
holders and  the  plaintiff,  and  if  denied  the  right  t)f  in- 
spection, plaintiff  will  suffer  great  and  irreparable  in- 
jiiry- 

Defendants  filed  an  answer,  denying  the  allegations 
of  the  petition  and  pleading  in  substance  the  following 
facts:  The  by-laws  of  the  corporation  gave  to  E.  E. 
Moody,  its  vice  president,  the  entire  management  of  the 
corporation,  subject  to  the  board  of  directors.  W.  H. 
Donner,  the  president,  received  no  salary  and  took  no 
active  part  in  the  business  operation.  On  March  1, 1918, 
the  authorized  common  stock  was  $50,000.00,  all  of 
which  had  been  issued,  but  by  written  consent  of  all  the 
stockholders,  including  the  plaintiff,  a  large  portion  of 
the  conmaon  stock  had  been  -surrendered  and  turned. into 
the  treasury,  leaving  on  March  1,  1918,  only  $17,500.00 
worth  of  common  stock  outstanding.  .  Of  this  amount 
plaintiff  was  the  owner  of  37.8  shares.  At  that  time 
Ihe  company  was  indebted  to  Donner  in  the  sum 
of  $250,000.00.  Because  of  war  conditions,  the  company 
was  compelled  to  borrow  from  local  banks  large  sum-s  of 
money.  The  duty  of  obtaining  the  money  devolved  upon 
E.  E.  Moody.  He  found  it  impossible  to  borrow  from 
the  banks  because  the  indebtedness  of  Donner  was  car- 
ried in  the  form  of  ^* bills  payable"  and  was  regarded  as 
a  first  charge  against  the  assets  of  the  company.  With 
the  view  of  remedying  thi-s  difficulty,  and  for  the  sole  pur- 
pose of  enabling  the  company  more  easily  to  meet  its 
financial  needs  and  raise  additional  working  capital. 
Moody  suggested  that  the  common  capital  stock  be  in- 
creased to  $200,000.00,  and  Donner  agreed  to  subscribe 
for  at  least  $100,000.00  worth  of  said  stock  and  pay  there- 
for by  surrendering  and  cancelling  the  company's  notes 
for  that  amount.  On  March  6,  1918,  the  stockholders 
owning  more  than  two-thirds  of  the  capital  stock  con- 
sented in  writing  to  the  increase,  and  amended  articles  of 
incorporation  authorizing  the  increase  were  duly  filed  in 
the  Jefferson  county  clerk's  office,  and  in  the  office  of  the 
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secretary  of  state  at  Frankfort.  All  the  stockholders,  in- 
cluding plaintiff,  were  notified  of  said  increase  and  of 
their  right  to  subscribe  at  par  for  their  proportionate 
part  of  said  increased  stock.  Plaintiff  declined  to  sub- 
scribe, whereupon  Donner  agreed  to  loan  plaintiff  suflS- 
cien^  funds  to  enable  him  to  pay  for  his  part  of  the  in- 
creased stock,  but  plaintiff  declined  to  accept  the  offer. 
On  April  29,  1918,  plaintiff,  through  counsel,  demanded 
an  inspection  of  the  books,  accounts  and  records  of  the 
company.  Defendants'  officers  acceded  to  this  request 
and  plaintiff  and  his  counsel  and  expert  accountant  ex- 
amined all  the  books,  accounts,  records,  papers  and  docu- 
ments connected  with  the  business  affairs  of  the  com- 
pany, with  the  exception  of  certain  private  correspond- 
ence and  personal  letters  in  the  possession  of  R.  E. 
Moody  which  had  passed  between  him  and  Donner,  and 
the  inspection  of  this  correspondence  was  refu««d.  At 
various  times  for  some  years  past.  Moody  had  corre- 
sponded with  said  Donner  in  regard  to  various  matters 
in  connection  with  the  affairs  of  the  company.  In  these 
letters,  suggestion's  with  regard  to  the  management  of 
the  affairs  of  the  company,  many  of  which  were  not  car- 
ried out  or  acted  upon,  were  discussed  and  considered. 
Many  of  them  contaiiied  criticisms  of  employees,  and 
comments  and  suggestions  with  regard  to  the  office  force 
of  the  company.  ''All  of  them  have  to  do  only  with  the 
management  of  the  internal  affairs  of  the  company,  and 
in  nowise  affect  the  rights  or  interest  of  the  plaintiff  as  a 
stockholder  in  the  company."  The  action  was  not 
brought,  and  was  not  being  prosecuted,  i^  good  faith  or 
for  any  legitimate  or  proper  purpose,  but  its  whole  object 
and  intention  was  to  annoy  and  harass  the  defendant  cor- 
\  poration  and  its  officers,  and  if  possible  force  W.  H. 
Donner,  or  some  of  the  other  stockholders,  to  buy  plain- 
tiff's stock  at  an  exorbitant  price. 

Plaintiff  filed  a  reply  denying  practically  all  the  al- 
legations of  the  answer  and  pleading  the  following 
facts :  Donner  did  offer  to  loan  plaintiff  sufficient  money 
to  take  his  pro  rata, of  the  increased  common  stock,  but 
the  sum  would  have  amounted  to  $43,000.00.  Plaintiff's 
financial  condition  was  such  that  when  the  loan  matured 
at  the  end  of  six  months  he  would  have  been  unable  to 
pay  the  loan,  and  since  the  loan  was  to  be  secured  by 
pledge  of  plaintiff's  stock,  Donner  would  have  enforced 
his  lien  and  would  probably  have  been  the  only  bidder. 
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and  would  have  obtained  plaintiff*®  interest  in  the  cor- 
poration at  his  own  price.  It  was  not  true  that  the  ac- 
tion was  not  brought  or  was  not  being  prosecuted  ii  good 
faith,  or  that  its  purpose  was  to  harass  and  annoy  the 
defendant  corporation  or  its  officers,  or  to  compel  Donner 
to  buy  plaintiff's  stock  at  an  exorbitant  price. 

Rejoinder  was  filed  by  the  defendants,  denying  cer-     ^ 
tain  allegations  of  the  petition. 

The  only  proof  taken  is  the  deposition  of  R.  E.  Moody, 
whose  testimony  waa  in  substance  as  follows :  MoMahon, 
expert  bookkeeper  employed  by  plaintiff,  asked  for  cer- 
tain correspondence  which  had  passed  between  Donner 
and  witness,  who  declined  to  show  him  the  correspond- 
ence. This  correspondence  was  in  hia  private  office  at. 
the  company's  general  office,  and  consisted  of  personal 
letters  about  his  personal  connection  with  the  company 
and  the  general  routine  of  the  management  of  the  com- 
pany. All  of  the  correspondence  did  not  bear  on  the  . 
company's  business,  but  some  of  it  did.  It  was  a  fact 
that  the  correspondence  also  consisted  of  letters,  which 
he  had  written  to  Donner,  and  Donner  to  him,  and  tele- 
grams which  had  passed  between  them,  and  statements 
which  he  had  sent  to  Donner  and  his  comments  on  state- 
ments about  the  company's  affairs,  as  well  as  Donner 's 
comments  thereon.  He  considered  the  correspondence 
as  his  personal  affair,  although  he  admitted  that  he  and 
Donner  corresponded  with  reference  to  his  personal  re- 
lation with  the  company.  On  cross-examination  he  stated 
that  he  permitted  plaintiff  and  his  bookkeeper  and  at- 
torneys to  examine  all  the  other  books  and  records  of  the 
company.  In  his  opinion  the  correspondence  between 
him  and  Donner  could  throw  no  light  upon  what  the  com- 
pany had  done  in  a  business  way.  The  correspondence 
between  him  and  Donner  bore  upon  witness's  personal 
relations  with  the  company,  so  far  as  his  salary,  etc., 
were  concerned.  At  that  time  he  received  a  set  salary 
and  a  commission  called  a  bonus.  The  correspondence 
with  Mr.  Donner  was  to  some  extent  in  reference  to  the 
bonus.  On  re-examination  he  stated  that  at  the  end  of 
the  year  he  would  send  to  Mr.  Donner  a  financial  state- 
ment of  the  company's  operations  for  the  previous  year, 
or  deliver  it  to  him  in  person.  When  the  board  of  di- 
rectors met  to  examine  the  report,  there  were  some  mat- 
ters they  did  not  always  approve  of,  and  these  matters 
were  finally  concluded  by  correspondence.    Finally,  the 
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witness  stated  that  the  correspondence  in  his  private 
files  related  to  the  result  of  the  company's  business,  and 
especially  to  his  connection  and  compensation  under  his 
bonus  contract.  On  final  hearing,  the  chancellor  granted 
plaintiflf  the  relief  prayed  for  and  the  defendants  ap- 
peal. 

Our  statute  simply  provides  that  every  corporation 
shall  keep  at  its  principal  office  a  book  containing  the 

I  names  and  post  office  addresses,  and  the  number  of 
shares  held  by  each  stockholder,  and  that  this*  book  shall 
at  all  times  during  business  hours  be  subject  to  the  in- 
spection of  all  stockholders,  or  persons  doing  business 

^  with  the  corporation.    Section  546,  Kentucky  Statutes. 
^    That  being  true,  the  statute  does  not  cover  tie  ,right  of 
inspection  in  a  case  like  this,  and  we  must  look  to  the 
common  law  rule  on  the  subject. 

A  stockholder  in  a  corporation  has,  in  the  very  nature 
of  things,  and  upon  the  principles  of  equity,  good  faith 
and  fair  dealing,  the  right  to  know  how  the  affairs  of 
the  company  are  conducted,  and  whether  the  capital,  of 
which  he  has  contributed  a  share,  is  being  prudently  and 
profitably  employed,  and  to  inspect  the  books  of  the  cor- 
poration for  the  purpose  of  obtaining  such  knowledge. 
7  R.  C.  L.,  p.  322;  Martin  v.  Bienville  Oil  Works  Co.,  28 
La.  Ann.  204.  The  right  of  insipection  rests  upon  the  fact 
of  ownership.  The  books  and  property  of  the  corpora- 
tion really  belong  to  the  shareholders,  and  the  reality 
cannot  be  overthrown  by  the  fiction  of  law  that  a  cor- 
poration is  an  artificial  person  or  entity  apart  from  its 
members.  Those  in  charge  of  its  affairs  are  merely  the 
agents  of  the  shareholders,  who  are  the  real  owners  of 
the  property,  and  when  one  of  them  seeks  an  inspection 
of  the  corporate  books,  records  or  property,  he  is  but 
seeking  an  inspection  of  his  own  property.  In- 
deed, with  reference  to  the  right  of  inspection, 
the  relation  of  a  shareholder  to  the  corporation 
has  been  likened  to  that  of  a  partner  to  the 
firm.  7  R.  C.  L.,  p.  323;  Guthrie  v.  Harkness,  199 
XJ.  S.  148,  50  L.  Ed.  130;  Huylar  v.  Cragin  Cattle  Co., 
40  N.  J.  Eq.  392-398,  2  Atl.  274.  According  to  the  English 
doctrine,  a  stockholder,  in  the  absence  of  a  statute  or 
other  instrument  conferring  the  right,  has  no  right  to 
an  inspection  of  the  corporate  books  for  the  purpose  of 
acquiring  knowledge  of  facts  upon  which  to  create  a  dis- 
pute, but  there  must  be  a  defined  and  distinct  dispute 
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already  in  existence,  with  reference  to  which  the  right 
of  inspection  is  demanded.  In  re  Burton,  etc.,  Co.,  31 
L.  J.  Q.  B.  62;  Bank  of  Bombay  v.  Suleman  Somji,  99 
L.  T.  Eep.  N.  S.  62.  That  does  not  necessarily  mean 
that  a  suit  should  have  been  instituted,  but  it  is  sufficient 
if  there  is  an  existing  dispute  to  be  settled  by  reference 
to  the  books.  However,  this  doctrine  has  not  been 
adopted  generally  in  the  United  States,  the  rule  here  bcy- 
ing  that  a  stockholder,  as  such,  has  a  right  to  inspect  the  ^ 
books  and  records  of  the  corporation  where  his  sole  ob- 
ject is  to  inform  himself  a-si  to  the  manner  in  which  the 
corporate  business  is  being  conducted.  7  R.  C.  L.,  p.  327 ; 
14  C.  J.  856 ;  Huylar  v.  Cragin  Cattle  Co.,  supra;  People, 
ex  rel  Ludwig  v.  Ludwig,  126  App.  Div.  696,  111  N.  Y.  S. 
94;  Hodder  v.  George  Hogg  Co.,  223  Pa.  196,  72  Atl.  553; 
Venner  v.  Chicago  City  By.  Co.,  246  111.  170,  92  N.  E.  643, 
137  A.  S.  R.  229  20  Ann.  Cas.  607. 

At  common  law  the  right  of  inspection  covers  all  the  • 
books  and  records  of  the  corporation;  14  C.  J.  859;  Lewis 
V.  Brainerd,  53  Vermont  519.  But  the  word  *' record' '  is 
not  used  in  the  narrow  sense  of  minutes  of  official  action 
taken  by  the  board  of  directors,  but  has  been  held  to  in- 
clude the  documents,  contracts  and  papers  of  the  cor- 
poration. People  V.  Thropp,  12  Wen.  185 ;  Stone  v.  Kel- 
logg, 165  111.  192,  46  N.  E.  222,  56  A.  S.  R.  240;  Swift  v. 
Richardson,  7  Houston  (Dela.)  328,  40  A.  S.  R.  127.  Here, 
the  correspondence  was  between  the  non-resident  presi- 
dent who  was  the  controlling  stockholder,  and  the  vice 
president  and  general  manager,  who  had  entire  charge 
of  the  business.  While  the  answer  denominates  the  cor- 
respondence as  private,  yet  in  referring  to  the  letters 
composing  the  correspondence,  it  says  that  **all  of  them 
have  to  do  only  with  the  management  of  the  internal  af- 
fairs of  the  corporation. '^  And  Mr.  Moody,  the  vice 
president,  though  regarding  the  correspondence  as  his 
own  private  affair,  admitted  that  he  had  no  correspond- 
ence with  the  president  except  that  which  pertained  to 
the  affairs  of  the  Otis-Hidden  Company,  and  that  por- 
tions of  this  correspondence  bore  on  the  salary  and  bonus 
which  he  received  as  an  official  of  the  company.  It  is  a 
rare  thing  that  all  the  transactions  of  a  corporation  are 
clearly  shown  by  its  records  of  official  action.  There  must 
of  necessity  be  many  transactions  which  cannot  be  clear- 
ly understood  except  by  reference  to  various  docu- 
ments, papers  and  correspondence  on  file  with  the  cor- 
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poration.  Clearly,  the  stockholder's  right  to  inspect  his 
own  should  not  be  confined  merely  to  official  action.  He 
is  as  much  concerned  with  the  internal  management  of 
the  company's  a£fairs,  on  which  its  success  as  a  business 
enterprise  depends  as  he  is  in  the  official  action  taken  by 
the  board  of  directors.  We  therefore  conclude  that  all 
of  the  cbrrespondence  in  question,  which  relates  to  the 
business  affairs  of  the  corporation,  is  subject  to  inspec- 
tion by  plaintiff,  who  has  an  interest  to  protect,  and 
whose  purpose  is  not  shown  to  be  improper  or  unlawful, 
and  thi-s  right,  if  denied  by  the  officers  of  the  corpora- 
tion, may  be  enforced  by  mandatory  injunction. 
Judgment  affirmed. 


Fidelity  Mutual  Life  Insurance  Company  v.  Cochran. 

(Decided  March  12,  1920.) 

Appeal  from  Bullitt  Circuit  Court. 

1.  Insurance — Evidence  of  Physician — Mental  Capacity-^Non-ESxpert 
Witness. — It  is  competent  for  a  pliysician  or  a  non-expert  witness, 
from  knowledge  and  association  with  the  person  inquired  about, 
to  give  their  opinion  as  to  his  mental  condition.  But  it  is  not  oomr 
petent  for  the  witness  to  give  his  conclusions  as  to  the  truth  or 
falsity  of  the  issue  being  investigated. 

2.  Insurance — ^Defense  of  Suicide. — The  defense  of  suicide  whllo 
sane  or  insane  to  a  suit  upon  a  life  insurance  policy  will  not  pre- 
vail if  the  insured  did  not  have  mind  enough  to  know  and  com- 
prehend the  nature  of  his  act,  and  that  it  would  produce  death, 
or  that  he  did  not  have  will  power  sufficient  to  resist  the  impulse 
to  commit  suicide. 

3.  Insurance-  Defense  of  Suicide — ^Evidence. — ^Where  the  witnesses 
for  -plaintifC  in  a  suit  upon  a  life  insurance  policy  testified  to  acts, 
conduct,  and  other  facte  indicating  that  the  insured  for  some  days 
prior  to  his  committing  suicide  had  suffered  an  impairment  of  hiit 
mind,  and  according  to  their  opinion  he  was  mentally  in^capable 
of  realizing  the  nature  of  his  act,  or  of  resisting  the  Impulse  to 
commit  suicide,  and  the  record  furnished  no  reason  why  the  de- 
ceased would  want  to  end  his  life,  a  verdict  in  favor  of  plaintiff 
will  not  be  disturbed  as  being  flagrantly  against  the  evidence. 

KEITH  U  BULLITT  and  ERNEST  WOODWARD  for  appellant. 

J.  F.  COMBS  and  CHARLES  CARROLL  for  appellee. 
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Opinion  of  the  Court  by  Judge  Thomas — Affirming. 

On  September  16,  1916,  *tlie  appellant  and  defendant 
below,  Fidelity  Mutual  Life  Insurance  Company,  issued 
upon  the  life  of  Enoch  A.  Cochran  a  policy,  whereby  it 
agreed  to  pay  the  appellee  and  plaintiff  below,  Edyth 
Cochran  (his  wife)  upon  the  death  of  her  husband,  the 
sum  of  one  thousand  ($1,000.00)  dollars.  The  annual 
premium,  the  first  one  of  which  was  paid  at  the  time, 
was  $46.81,  and  it  was  s!dpulated  in  the  policy  that  *'in 
case  of  self  destruction,  whether  sane  or  insane,  within 
two  years  from  date  hereof,  ....  then  the  liability  of  the 
company  under  'this  policy  shall  be  limited  to  the  return 
of  the  premiums  paid  hereon  without  in'terest." 

On  August  22,  1917,  within  less  than  one  year  after 
the  issual  of  the  policy,  the  insured  committed  suicide  by 
hanging  himself  with  a  wire  tied  to  a  joist  in  a  bam  near 
his  residence  in  Shepherdsville,  Kentucky.  The  de- 
fendant, relying  upon  the  above  s^dpulations  in  the  pol- 
icy, declined  to  pay  plaintiff  the  amount  thereof,  or  to 
acknowledge  liability  in  any  sum  more  than  the  first 
premium  of  $48.61.  Defendant's  refusal  was  followed  by 
this  suit,  and  the  jury  found  in  favor  of  plaintiff  the  full 
amount  of  'flie  policy.  Defendant's  motion  for  a  new 
trial  having  been  overruled,  it  prosecutes  this  appeal. 

The  grounds  urged  for  a  reversal  are  (1)  incompe- 
tent evidence  admitted  over  defendant's  objections,  and 
(2)  failure  of  the  court  to  direct  a  verdict  in  favor  of  de- 
fendant because  of  the  absence  of  any  testimony  (or  a 
sufficiency  thereof)  to  show  that  the  insured  at  the  time^ 
did  not  know  the  probable  consequences  of  his  act,  or  did 
not  have  sufficient  will  power  to  govern  his  actions  be- 
cause of  some  impulse  resulting  from  mental  unsound- 
ness. 

The  erroneously  admitted  testimon^^  complained  of 
under  ground  (1)  consists,  in  the  main,  of  testimony 
given  by  Dr.  Ridgway  and  John  W.  Gaban,  witnesses  for 
plaintiff,  to  the  effect  that  they  were  of  the  opinion  that 
the  insured  was  *'so  insane  that  he  did  not  know  the 
nature  of  his  act."  In  support  of  this  objection  'tlie  case 
of  Aetna  Life  Insurance  Co.  v.  Bethel,  140  Ky.  609,  is 
relied  on,  but  the  opinion  in  that  case,  instead  of  sup- 
porting the  contention  made  by  defendant's  counsel,  is 
direct  authority  for  the  admission  of  the  complained  of 
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testimony,  especially  as  to  that  given  by  Dr.  Ridgway, 
the  family  physician  of  the  insured.  The  doctrine  of  the 
Bethel  case,  supported  by  text  books  and  many  other 
cases,  is  that  not  even  an  expert  witness  should  be  per- 
mitted to  give  his  conclusions  as  to  the  truth  or  falsity 
of  the  issue  involved  and  which  the  jury  is  empaneled 
to  determine;  but  the  opinion  therein  expressly  author- 
izes an  expert  witness  to  state  his  opinion  concerning  the 
the  fact  inquired  about,  when  it  is  based  upon  a  properly 
framed  hypothetical  question,  or  upon  facts  wJthin  the 
personal  knowledge  of  the  w^itness.  We  take  from  that 
opinion  this  excerpt : 

**It  is  permissible  in  the  examination  of  a  witness  in- 
troduced as  an  expert,  to  submit  a  hj'pdthetical  question, 
and  ask  his  opinion  thereon;  or,  if  the  witness  has  per- 
sonal knowledge  of  the  matter  he  is  inquired  of  concern- 
ing, he  may  give  his  opinion  based  on  such  knowledge. 
But  the  question  should  not  be  put  in  such  form  as  to 
make  the  answer  the  conclusion  of  the  witness,  instead 
of  his  opinion.  It  is  the  office  of  the  expert  to  express  an 
opinion  and  the  province  of  the  jury  to  draw  its  own  con- 
clusions from  the  opinion  so  expressed." 

In  the  instant  case  Dr.  Ridgw^ay  testified  mainly  from 
facts  coming  within  his  personal  knowledge  and  from  ob- 
servations which  he  had  made  concerning  the  .peculiar 
actions  of  the  insured  for  a  short  time  preceding  his 
death.  The  opinion  of  the  non-expert  witness,  Gaban, 
was  also  based  upon  like  knowledge  and  long  acquaint- 
ance with  the  insured,  as  well  as  from  recent  observa- 
tions of  the  acts  and  conduct  of  'the  insured  in  business 
matters.  It  is  competent  for  a  non-expert  witness  to 
give  his  opinion  concerning  the  mental  condition  of  the 
person  inquired  about  based  upon  business  transactions 
and  associa'tion  with  such  person.  ^  This  character  of 
testimony  is  constantly  resorted  to  in  will  contest  cases 
where  a  non-expert  witness  is  permitted  to  state  not  only 
his  opinion  as  to  whether  the  testator  was  of  sound  mind, 
but  also  to  give  his  opinion  as  to  wh<?ther  the  deceased 
had  sufficient  mind  and  memory  to  know  his  property 
and  liis  duty  to  those  dependent  upon  him,  and  to  dis- 
pose of  his  property  according  to  a  fixed  purpose  of  his 
own.  AVise  v.  Foot,  81  Ky.  10 ;  Newcomb  v.  Newcomb,  96 
Ky.  120,  and  Murphy  v.  Murphy,  146  Ky.  396. 
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The  'testimony  complained  of  in  this  case  did  not 
transgress  the  rule  found  in  the  cases  referred  to,  nor  did 
the  questions  propounded  seek  to  elicit  any  other  answer 
from  the  witness  than  his  opinion  from  his  knowledge 
of  the  facts  concerning  the  matters  inquired  about.  If  a 
non-expert  witness  may  give  his  opinion  as  'to  the  mental 
condition  of  a  testator  at  the  time  he  executes  his  will, 
and  his  opinion  as  to  whether  the  testator  comprehended 
his  property,  &c.,  and  had  sufficient  mind  to  dispose  of  it 
according  to  his  fixed  purpose,  we  see  no  reason  why ' 
such  witness  may  not  giVe  a  like  opinion  as  to  the  sanity 
of  one  who  commits  suicide.  We  therefore  conclude  that 
the  first  ground  urged  for  a  reversal  is  not  meritorious. 

Briefly  considering  the  (2)  ground,  it  appears  from 
Vhe  testimony  of  plaintiff's  witnesses,  in  addition  to  their 
opinions  to  which  we  have  referred,  that  the  insured  for 
some  time  prior  to  his  death,  was  afflicted  with  more  or 
less  nervousness;  that  he  complained  of  headaches  and 
being  unable  to  concentrate  his  mind  upon  the  simplest 
business  transaction.  He  was  even  unable,  according  to 
witnesses,  to  fill  the  blanks  in  an  already  prepared  con- 
tract giving  concessionaries  certain  privileges  upon  the 
grounds  of  the  Fair  Association,  of  which  he  was  secre- 
tary. He  was  not  involved  financially,  according  to  the 
proof,  nor  did  there  exist  any  domestic  trouble.  On  the 
contrary,  his  family  life  was  veiy  happy,  Tie  being  very 
much  attached  to  his  wife  and  only  child,  a  daughter 
about  ten  years  of  age,  and  they  were  likewise  devo't'ed 
to  him.  For  many  years  prior  to  his  death  he  had  been 
engaged  in  the  mercantile  business  at  Shepherdsville, 
and  was  diligent  and  competent  in  that  business. 

In  cases  of  this  kind,  persons  of  long  acquaintance 
and  constant  association  with  another  are  very  likely  to 
observe  many  things  in  his  actions  and  conduct  indicat- 
ing an  abnormal  mental  condition,  but  which  it  is  diffi- 
cult for  them  to  portray  before  a  jury,  hence  'they  are 
permitted  to  say,  as  was  done  in  this  case,  that  from 
their  acquaintance  with  and  knowledge  of  the  deceasea, 
and  what  they  observed  about  him  for  a  number  of  days 
preceding  his  death,,  according  to  <their  opinion  he  did 
not  have  mind  enough  to  understand  the  nature  of  his 
act,  or  will  power  sufficient  to  resist  the  impulse  to  take 
his  own  life.  This  court  has  held  in  a  number  of  cases 
that  when. these  conditions  exis^t,  the  suicide  clause  re- 
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lied  on  will  not  constitute  a  defense  to  a  suit  upon  the 
policy.  Aetna  Life  Insurance  Co.  v.  Bethel,  supra;  In- 
ter-Southern Insurance  Co.  v.  Boyd,  124  S.  W.  R.  (Ky.) 
333 ;  Sovereign  Camp  Woodmen  of  the  World  y.  Eth- 
ridge,  166  Ky.  793,  and  the  numerous  oases  referred  to 
therein. 

The  two  witnesses  introduced  by  defendant  testified 
in  substance  that  they  did  not  observe  anything  unusual 
or  out  of  the  ordinary  with  Mr.  Cochran ;  but  neither  of 
them  had  any  recent  business  'transactions  with  him,  nor 
did  they  engage  him  in  conversation  for  some  days  prior 
to  his  death.  During  that  time  they  met  him  only  cas- 
ually, and  only  spoke  to  him  in  passing.  They  were  thus 
deprived  of  an  opportunity  to  observe  the  facts  tesWfied 
to  by  plaintiff's  witnesses.  The  evidence  in  support  of 
the  verdict  of  the  jury  in  this  case  is  stronger  than  it 
was  in  the  Ethridge  case,  supra,  and  we  are  not  prepared 
to  say  that  it  was  so  flagrantly  against  the  testimony  as 
to  authorize  a  ?:eversa]  of  the  judgment. 

We  therefore  conclude  that  the  cour't  properly  over^ 
ruled  the  motion  for  a  new  trial,  and  the  judgmnt  is  af- 
firmed. 


Yewelly  et  al.  v.  Board  of  Drainage  CommiMioners  of 
Daviess  County,  et  al. 

(Decided  March  12,  1920.) 

Appeal  from  Daviess  Circuit  Court. 

1.  Drains — Order  Confirming  Viewers'  Report — Jurisdiction.— Under 
the  drainage  act  of  1912  (Sec.  2380,  Ky.  Statutes)  the  order  of 
the  county  court  confirming  the  viewers*  report  and  referring  the 
proceeding  to  the  board  of  drainage  commissioners  for  construc- 
tion of  the  improvement  and  preparation  of  assessment  roll  does 
not  necessarily  terminate  the  jurisdiction  of  the  county  court,  and 
it  mjay  retain  jurisdiction  until  every  incident  of  the  litigation  is 
terminated. 

S.  Drains — Constitutionality  ol  Act — ^Jurisdiction — ^Partie^ — The 
drainage  law  of  1912  was  unconstitutional  only  insofar  as  it  au- 
thorized a  levy  and  collection  by  the  board  of  drainage  commis- 
sioners of  assessments  against  the  lands  of  citizens  without  giv- 
ing them  an  opportunity  to  be  heard  upon  final  assessments 
against  tJie  lands.    Hence,  where  the  county  court  by  its  order  of 
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reference  to  the  drainage  board  expressly  retained  Jurisdiction 
for  the  purpose  of  giving  landowners,  who  were  parties,  an  op- 
portunity to  be  heard,  and  they  were  given  this  opportunity  after 
notice  by  publicationr  every  constitutional  objection  to  the  act 
was  removed. 

3.  Drains — ^Act  Not  Ex  Post  Facto. — Tlie  act  of  the  legislature 
amending  the  drainage  act  of  1912  and  confirming  all  proceed- 
ings had  theretofore  in  which  the  parties  bad  been  given  an  op- 
portunity to  be  heard,  is  not  an  ex  ipost  facto  Uiw  in  the  sense  m 
Which  such  laws  are  prohibited  by  the  constitution,  but  is  curative 
only. 

4.  Drains — Order  Confirming  Viewers*  Report — Collateral  Attack. — 
Where  the  county  court  expressly  retained  jurisdiction  by  the 
order  confirming  the  viewers'  report  and  referring  the  proceeding 
to  the  board  of  drainage  commissioners,  and  the  landowners  had 
an  opportunity  to  be  heard  uipon  final  assessments  against  the 
lands,  orders  and  judgments  entered  subsequent  to  the  confirma- 
tion of  the  viewers'  report  and  reference  to  the  drainage  commis- 
sioners were  not  void,  and  parties  who  were  proi>erly  summoned 
and  before  the  court  in  that  proceeding  mdr  not  attack  tht»  val- 
idity of  su-ch  orders  and  judgments  by  a  collateral  'proceeding. 

5.  Corporations — Statement  Upon  Whom  Process  IMay  Be  Served— 
Failure  to  File. — The  failure  of  a  non-resident  corporation  to  com- 
ply with  section  571  of  the  statutes  by  filing  with  the  secretary 
of  state  a  statement  designating  an  agent  upon  whom  summons 
may  be  served  does  not  render  a  contract  with  such  corporation 
void  but  voidable  only  at  the  option  of  the  other  party,  who  may 
enforce  It. 

CLEMENTS  &  CLEMENTS  and  T.  F.  BIRKHEAD  for  appellants. 

J.  R.  HAYS  and  AUD  &  HIGDON  for  appellees. 

Opinion  of  the  Court  by  Judge  Clarke — Affirming. 

-  The  appellants,  who  were  plaintiifs  below,  are  two 
hundred  and  fifty  of  over  twelve  hundred  landowners 
and  own  11,000  acres  of  the  56,000  acres  of  land  included 
in  the  Panther  creek  drainage  district  in  Daviess  coun- 
ty, Kentucky.  The  district  was  established  and  organ- 
ized upon  the  petition  of  J.  H.  Hickman  and  others,  filed 
in  the  Daviess  circuit  court  on  May  16,  1912,  under  the 
provisions  of  the  drainage  law  enacted  at  the  1912  ses- 
sion of  'the  legislature,  now  section  2380,  Kentucky  Stat- 
utes, and  that  action  was  finally  terminated  before  the 
1912  drainage  act  was  amended  and  a  new  drainage  law 
adopted  at  the  1918  session  of  the  legislature.    Appel- 
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lants  were  parties  to  the  proceeding  to  establish  'tte  dis- 
trict, having  been  personally  summoned  as  well  as  given 
notice  by  publication  of  everj'-  action  taken  by  the  court 
in  that  proceeding,  as  required  by  the  provisions  of  the 
iyl2  act.  Ye't  they  made  no  objection  or  filed  any  excep- 
tion to  any  order  or  judgment  entered  in  that  action  and 
no  appeal  has  ever  been  prosecuted  from  any  judgment 
entered  therein,  nor  has  any  final  order  or  judgment  in 
tliat  action  been  modified  or  set  aside. 

By  'tbis  action  appellants  seek  to  enjoin  the  board 
of  drainage  commissioners  of  Daviess  county  from  issu- 
ing bonds  or  carrying  out  its  contracts  with  the  McWil* 
liams  Northern  Dredging  Company,  the  Vincennes 
Bridge  Company  and  the  Champion  Bridge  Company 
for  the  construction  of  the  drains,  bridges,  etc.,  as  ord- 
ered and  approved  by  the  court  in  ''the  proceeding  to  es- 
tablish and  organize  the  drainage  district ;  and  to  enjoin 
the  board  of  drainage  commissioners  from  paying  at- 
torney fees  and  other  items  allowed  therein  as  costs,  or 
assessing  their  lands  to  pay  for  said  improvements  in 
the  manner  and  for  the  amounts  as  ordered  by  the  court 
in  that  action. 

Manifestly  therefore  the  first  and  only  question  save 
one  involved  upon  this  api>eal,  if  it  is  to  be  decided 
against  appellants,  is  whether  or  not  they  may,  in  this 
coUaiteral  proceeding,  attack  the  orders  and  judgment 
which  they  admit  were  entered  in  the  other  proceeding 
to  which  they  were  parties  and  made  no  objection.  The 
righif  so  to  do  is  asserted  upon  the  ground  that  all  ord- 
ers and  judgments  entered  in  the  original  proceeding 
after  Wie  confirmation  of  the  viewers'  estimate  of  cost 
and  report  upon  land  classifications  are  void,  and  this 
upon  authority  of  Williams  v.  We<lding,  Judge,  165  Ky. 
361.  In  that  case,  in  considering  the  constitutionality  of 
the  1912  drainage  law  upon  demurrer  to  a  petition  com- 
plaining of  assessments  as  made  by  the  board  of  commis- 
sioners, k  was  held  that  the  act  is  violative  of  sections  2 
and  14  of  the  Constitution  of  this  state  and  article  14  of 
the  Federal  Constitution  insofar  as  it  attempts  to  au-  - 
thorize  the  board  of  drainage  commissioners,  after  the 
court  had  lost  jurisdiction  of  the  case,  to  levy  and  collect 
assessments  against  the  lands  of  citizens  without  giving 
them  a  right  to  be  heard  as  to  whether  the  assessments 
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were  made  in  accordance  with  the  final  report    of    the 
viewers. 

It  was  further  held  tliat  the  county  court  lost  juris- 
diction of  that  case  when,  after  the  view:ers'  final  report 
had  been  confirmed,  the  proceeding  then  pending  in  court 
was  referred  to  'the  board  of  drainage  commissioners  for 
all  further  proceedings.  This  was  unquestionably  true, 
if  the  order  of  reference  entered  in  that  case  finally 
.  transferred  all  matters  that  might  thereafter  arise  to 
the  commissioners,  as  presumably  it  did,  and  a«  evident- 
ly was  contemplated  by  the^  act  would  be  done. 

Under  this  view  of  Jts  application,  which  was  the  only 
view  in  which  it  was  presented  or  considered,  the  act  was 
unquestionably  unconstitutional  for  the  reasons  and  ^to 
the  extent  indicated  in  the  Williams  v.  Wedding  case. 
In  the  case  at  bar,  however,  the  act  was  very  differently 
applied  and  in  a  manner  which,  in  our  opinion,  relieves 
it  of  all  unconstitutional  features. 

Appellants  in  their  petition  alleged  that  the  viewers' 
final  report  was  confirmed  and  the  case  referred  to  the 
board  of  drainage  commissioners  for  the  construction  of 
the  improvemerit  and  to  prepare  an  assessment  roll  by 
order  of  the  county  court  entered  on  January  23,  1917, 

and  an  order  entered  on  the day  of ,  1917.    . 

It  is  one  or  the  other  or  both,  of  these  orders  which  they 
claim  terminated  the  proceeding  in  the  county  court,  and 
by  reason  of  which  *rtie  court  lost  jurisdiction  of  the  pro- 
ceeding with  the  consequence  that  all  subsequent  orders 
and  judgments  are  void.  They  did  not  file  with  or  in- 
corporate substantially  into  their  petition  either  order, 
but  a  copy  of  the  order  of  January  23,  1917,  which  is  the 
only  one  here,  is  filed  w3rti  and  made  part  of  the  answer 
of  the  defendants,  who  contend  that  the  court  did  not  by 
that  or  the  other  order  finally  refer  the  case  to  the  board 
of  drainage  commissioners,  but  upon  the  other  hand  ex- 
pressly retained  jurisdidiion  of  the  case  in  order  to  give 
appellants  and  other  parties  thereto  an  opportunity,  such 
as  was  denied  the  parties  in  the  Williams-Wedding  case, 
to  be  heard  upon  any  objection  that  they  might  have  tu 
the  manner  in  which  the  board  of  drainage  conunission- 
ers  might  perform  the  work  of  constructing  the  improve- 
ment and  levying  assessments  against  the  land  of  parties 
to  the  action.    The  order  is  very  lengthy  so  we  shall  not 
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copy  it  in  full  but  only  such  portions  as  clearly  indicate 
its  character  and  purpose. 

The  order  of  January  23,  1917,  starts  out  by  stating 
that  *Hhis  day  came"  numerous  parties  and  filed  excep- 
tions to  the  report;  tha!£  the  board  of  drainage  commis- 
sioners filed  an  amended  report  describing  more  definite- 
ly the  course  of  the  proposed  ditch  and  the  amount  of 
excavation  that  would  have  to  be  made ;  that  the  viewers 
filed  an  amendmeric  to  their  final  report  correcting  cer- 
tain errors  and  making  some  changes  therein;  that 
numerous  parties  had  asked  and  been  allowed  further 
time  in  which  to  file  exceptions  to  the  report ;  tliat  proof 
was  heard  and  the  court  sa'tisfied  that  notice  by  publica- 
tion of  the  hearing  had  been  given  as  required  by  the 
act.  It  is  then  ordered  that  except  as  to  the  parties  who 
had  been  given  further  time  that  **said  final  report  of 
the  viewers  be  confirmed." 

Following  this  order  of  partial  confirmation  it  is  ad- 
judge<l  that  the  scale  of  assessment  to  be  made  bsy  the 
board  of  drainage  commissioners  shall  be  in  the  propor- 
tion and  according  to  the  classification  of  lands  as  indi- 
cated in  the  viewers'  report,  and  these  classifica/tions  and 
proportions  are  recited  in  the  court's  order,  following 
which  the  order  co;ntinues :  *  ^  that  except  as  to  the  parties 
named  above  the  classification  of  the  land  made  in  said 
repoi^t  is  confirmed  and  in  calculating  the  assessment 
against  the  various  landowners,  the  board  of  drainage 
commissioners  shall  follow  the  classification  as  made  by 
the  ^'iewers  except  as  may  be  hereafter  changed  with 
reference  to  the  parties  named  above." 

The  order  concludes  as  follows: 

*'It  is  further  ordered  that  when  the  board  of  drain- 
age commissioners  file  their  assessment  roll,  'rtiey  shall 
file  therewith  a  full  statement  of  all  items  of  expense 
and  costs  that  enter  therein  and  that  said  assessment 
roll  and  said  report  of  expenses  and  costs  shall  be  set 
for  excepldons  and  all  parties  interested  shall  be  given 
a  reasonable  opportunity  to  file  exceptions  to  any  is-sues 
raised  by  said  report  or  said  assessment  roll  not  raised 
by  former  reports  and  pleadings  herein  and  to  any  item 
of  costs  or  expense  included  therein  which  are  not  in- 
cluded in  or  covered  by  former  reports  herein." 

From  a  mere  casual  reading  of  this  order  it  is  ap- 
parent tha't  it  is  neither  a  final  confirmation  of  the  \'iew- 
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ers'  report  nor  a  final  reference. of  the  ease  to  the  board 
of  drainage  eonunissioners,  or  in  any  sense  a  final  judg- 
ment such  as  terminated  the  proceeding  in  court. 

Upon  the  other  hand  it  was  clearly  an  order  retain- 
ing jurisdiction  of  the  eourt  for  the  purpose  of  giving  all 
parties  to  the  action  an  opportunity  to  be  heard  in  that 
action  upon  any  objection  that  they  might  desire  to  make 
with  reference  to  the  manner  in  which  the  work  of  con- 
structing the  improvement  and  preparing  the  assess- 
ment roll  against  the  landowners  might  be  performed 
by  the  board  of  drainage  commissioners,  and  hence  we 
must  presume  that  the  later  order  of  reference  was  ti(>t 
a  final  order.  The  opinion  in  AVilliams  v.  Wedding, 
supra,  is  conclusive  that  appellants  were  in  court  and 
bound  by  this  order,  and  so  much  they  admit.  They  were, 
therefore,  U  seems  'to  us,  bound  to  take  notice  of  the  fact 
that  this  was  not  a  final  reference  to  the  board  of  drain- 
age commissioners  for  all  further  proceedings,  but  was 
just  the  contraiy.  By  failing  to  file  exceptions  to  the 
viewers'  report  they  necessarily  waived  any  objedtion  to 
matters  contained  therein,  and  by  failing  to  object  or 
except  to  the  order  they  also  waived  any  objection  there- 
to insofar  at  least  as  the  court  had  power  ko  make  such 
an  order. 

Pursuant  to  this  order  and  presumably  to  the  later 
order  of  reference  the  board  of  drainage  commissioners 
filed  in  that  proceeding  what  is  styled  a  *  ^  supplemental 
report"  on  Odtober  16,  1917,  in  which  they. reported  that 
they  were  unable  to  construct  the  improvement  at  the 
estimated  price  contained  in  the  viewers'  report  of  $392,- 
315.03  exclusive  of  costs  of  surveying,  court  costs,  at- 
torneys' fees  and  board  expenses,  because  of  the  unusual 
increase  in  prices  of  labor  and  materials  between  the 
summer  of  1915,  when  the  estimate  was  made,  and  Sep- 
tember and  October,  1917,  when  they  attempted  in  the 
manner  pointed  ou,t  in  the  act  to  contract  for  the  con- 
struction thereof;  and  this  fact  is  Qpnolusively  estab- 
lished by  affidavits  accompanying  the  report. 

In  the  report  they  also  set'  ou't  in  minute  detail  the 
increased  cost  for  the  various  kinds  of  labor  and  mater- 
ial necessary  to  a- construction  of  the  improvement  over 
the  estimated  cost.  Not  only  so,  they  reported  every 
Item  of  expense  that  would  have  to  be  incurred  to  con- 
struct the  improvement,  totaling  $616,746.56,    including 
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court  costs,  attorneys'  fees,  costs  of  surveying  and  board 
expenses,  and  they  further  reported  that  to  meet  this  ex- 
pense the  assessments  that  must  be  made  against  the 
landowners  would  vary  according  to  classification  from 
$18.60  for  class  A  down  to  $1.86  per  acre  for  class  J, 
the  exact  amounj;  per  acre  for  intermediate  classes  being 
s'tated  to  the  cent  for  each  class.  When  this  report  was 
filed  in  the  proceeding  in  the  county  court  the  court  set 
it  forward  for  exceptions  as  in  the  order  of  January  23, 
1917,  was  provided  would  be  done  and  gave  notice  by 
publication  in  the  manner  required  by  the  act  for  giving 
additional  notice  to  the  paAies  to  the  action  of  a  hearing 
upon  the  viewers'  final  report.  None  of  the  appellants 
filed  any  exceptions  to  this  report  and  it  was  confirmed. 
It  is  therefore  clear  that  appellants  were  bound  by  the 
orders  and  judgments  which  the  court  entered  in  that 
proceeding  subsequent  to.  the  order  of  January  23,  1917, 
unless  by  that  order  the  court  lost  jurisdiction  of  the 
case.  They  had  full  opportunity  to  be  heard  therein  upon 
every  question  which  they  present  in  this  an  independent 
addon  as  a  reason  for  enjoining  the  board  from  carrying 
out  the  orders  of  the  court  in  the  other  proceeding. 

We  need  only  to  determine  therefore  whether  or  not 
under  the  act  the  court  had  the  power  to  retain  juris- 
diction of  'the  case  for  the  purpose  of  determining  after 
a  hearing  of  the  parties  mterested  upon  any  objections 
they  might  desire  to  urge  against  the  tentative  contracts 
made  and  assessment  roll  prepared  by  the  board  of 
drainage  commissioners  under  the  direction  of  the  court, 
and  which  would  not  become  final  until  after  the  court 
had  approved  same.  This  is  true  because  the  orders  of 
the  court  in  the  case  subsequent  to  January  23,  1917, 
would  be  void  and  open  to  collateral  attack  only  if  by  the 
terms  of  'fhe  act  it  had  no  power  to  do  otherwise  after 
confirming  the  viewers'  report  but  transfer  the  whole 
case  for  further  proceedings  by  the  board  of  drainage 
commissioners  free  from  and  not  subject  to  the  control 
of  the  court.  It  will  be  freely  conceded  that  the  language 
of  the  act  seems  to  contemplate  that  the  assessment  roll 
shall  be  prepared  and  all  contracts  for  construction  shall 
be  made  by  the  board  of  drainage  commissioners  alone 
rather  than  by  them  subject  to  the  approval  of  the  court, 
but  there  is  no  word  of  the  act  expressly  prohibiting  tiie 
couift  from  retaining  jurisdiction  of  the  case  and  super- 
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vision  of  the  actions  of  tlie  board  of  drainage  commis- 
sioners in  either  the  preparation  of  the  assessment  roll 
or  making  contracts  for  the  construction  of  the  ordered 
improvement. 

To  hold  that  the.  court  mudt  surrender  jurisdiction 
of  the  proceeding  and  transfer  same  absolutely  to  the 
board  of  drainage  commissioners  for  such  purposes 
makes  the  act  unconstitutional  to  the  extent  and  for  the 
reasons  poinlted  out  by  this  court  in  Williams  v.  Wed- 
ding, supra.  If,  however,  the  court  may  retain  jurisdic- 
tion of  the  case  and  supervision  of  the  actions  of  the 
drainage  board's  action  in  letting  contracts,  making  as- 
sessments, &c.,  and  give  to  the  parties  thereto  an  op- 
popgunity  to  be  heard  upon  the  proposed  action  of  the 
board  of  drainage  commissioners  in  such  matters  before 
such  action  of  the  board  becomes  final  and  binding  upon 
the  landowners  in  the  district  every  constitutional  ob- 
jection to  the  act  will  be  removed.  This  fact  alone  is  a 
strong  argument  for  the  construction  of  the  act  as  it  was 
interpreted  anjl  applied  in  ^this  case  by  the  ^  trial  court, 
rather  than  as  it  was  applied  in  the  trial  court  in  the 
Williams  v.  Wedding  case.  The  act,  by  its  very  terms, 
confers  upon  the  county  court  sole,  original  and  exclu- 
sive jurisdiction,  subject  only  to  the  righlt  of  appeal  by 
an  aggrieved  party,  of  the  proceeding  to  establish  and 
organize  drainage  districts  for  the  purpose  of  reclaiming 
wet,  unhealthy  and  unproductive  land.  In  the  recent 
case  of  Wilson,  Judge  v.  Dean,  177  Ky.  97,  this  court 
held  thalt  *'in  a  case  where  the  county  court  has  sole,  ex- 
clusive and  unlimited  jurisdiction  over  the  subject  mat- 
ter its  jurisdiction  is  as  unlimited  as  the  nature  of  the 
subject  will  admit.''  In  15  Corpus  Juris,  page  810,  it  is 
said : 

**  When  parties  are  once  rightfully  in  court  V!he  court 
has  jurisdiction  over  them  and  that  jurisdiction  con- 
tinues, without  further  notice,  and  as  long  as  any  steps 
can  be  rightfully  taken  in  the  cause,  a  court's  power  to 
apply  a  remedy  being  co-ex!tensive  with  its  jurisdiction 
over  the  subject  matter ;  and  a  court  having  property  in 
its  possession  may  determine  all  questions  relative  to 
title,  possession  and  control  of  same.  So  demands,  mat- 
ters or  questions  ancillary  or  incidental  to  or  growing 
oult  of  the  main  action  and  which,  also  come  within  the 
above  principles  may  be  taken  cognizance  of  by  the  court 
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and  determined,  for  such  jurisdiction  is  in  aid  of  its  au- 
thority over  the  principal  matter  even  though  the  court 
may  thus  be  called  on  to  consider  and  decide  matters 
which,  as  an  original  cause  of  adtion  would  not  be  within 
its  cognizance."    And  on  page  813  of  the  same  volume: 

**The  jurisdiction  of  a  court  over  the  incidents  of  a 
litigation  is  of  the  same  character  as  that  over  the  princi- 
pal subject  matter,  and  where  the  jurisdiction  of  the 
subject  matter  is  exclusive,  jurisdiction  over  the  inci- 
dents is  also  exclusive.'' 

We  are,  therefore,  convinced  that  the  county  coun 
had  the  power  and  it  was  its  duty  to  retain  jurisdiction 
of  the  case  until  every  incident  of  the  litigation  was 
terminated,  and  that  the  mere  confirmation  of  the  view- 
ers' report  and  reference  to  the  drainage  commissioners 
with  diredrions  to  report,  &c.,  before  the  very  purposes 
of  the  act  had  been  attained,  would  not  ipso  facto  ex- 
haust the  jurisdiction  of  the  court.  If,  however,  there 
might  be  a  doubt  of  the  correctness  of  this  conclusion, 
and  we  enltertain  none,  it  is  certain  the  legislative  power 
and  control  of  the  subject  matter  of  the  litigation  was 
not  exhausted  by  the  act  of  1912,  and  that  it  might  have 
given  the  county  court,  if  in  fact  it  had  not  done  so,  the 
power  to  do  exactly  as  the  court  in  this  case  did.  The 
legislature  of  Kentucky  at  its  1918  session  amended  the 
drainage  act  of  1912  so  as  to  require  to  be  done  in  such 
proceedings  under  that  act  exadtly  what  was  done  by, the 
county  court  in  this  case,  and  for  the  purpose  of  extend- 
ing to  landowners  in  the  district  an  opportunity  to  be 
heard  upon  the  questions  of  assessment,  &c.  In  addiWon 
the  legislature  insofar  as  it  could  confirmed  all  proceed- 
ings wherein  the  original  act  had  been  applied  in  the 
very  jnanner  pursued  in  this  case.  This  is  the  lianguage 
by  which  such  confirmation  w^as  attempted. 

*'In  all  cases  now  or  heretofore  pending  in  which  a 
statemerit  of  the  costs  such  as  is  herein  provided  for  has 
been  filed  with  or  prior  to  the  filing  of  the  assessment 
roll  or  vnth  or  part  of  any  report  by  the  board  of  drain- 
age commissioners  and  upon  which  there  has  been  an  op- 
portunity to  file  exceptions  thereto  and  for  a  hearing 
^hereon  and  notice  has  been  given  of  such  hearing  either 
by  publication  in  sqme  newspaper  or  by  posting  notices 
in  the  district,  such  statement  of  costs,  reports  and  as- 
sessment rolls  are  hereby  confirmed  and  validated;  and 
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all  proceedings  wherein  any  county  court  of  this  state 
has  a^itempted  to  pass  upon  the  assessment  roll  of  tho 
drainage  commissioners,  or  any  report,  or  statement  of 
the  cost  of  said  proceeding  after  a  notice  has  been  given 
by  publication  in  some  newspaper  of  the  county,  in 
which  the  drainage  district  was  organized,  as  to  the  time 
and  place  for  the  hearing  on  'rtie  same  are  hereby  con- 
firmed, validated  and  approved,  and  shall  be  held  to  be 
as  valid  as  if  there  had  been  a  law  authorizing  the  hear- 
ing on  the  same  in  existence  at  the  time  the  said  hearing 
was  had  and  as  if  the  law  provided  for  tlie  hearing  and 
notice  as  had  and  given  and  all  said  proceedings  are  here- 
by validated  and  made  valid/' 

This  act  was  pleaded  by  appellees  in  their  answer  as 
valida'dng  their  acts  and  the  orders  of  the  court  above 
referred  to  and  in  bar  of  appellants'  action.  The  origi- 
nal drainage  law  was  defective  only  when  and  because 
the  landowners  were  not  given  an  opportunity  to  be 
heard  upon  the  final  assessments  against  their  lands 
after  the  entire  cost  of  the  improvement  was  ascer- 
tained. In  this  case  they  were  given  that  opportunity. 
The  court  in  the  proceeding  to  establish  this  drainage 
district  gave  to  appellants  and  all  the  parties  to  that  ac- 
tion the  right  to  be  heard  which  the  legisla'ture  by  the 
original  act  should  have  required  to  be  done,  and  the 
subsequent  act  of  the  legislature  confirming  the  action  of 
the  court  in  doing  in  the  exercise  of  its  exclusive  juris- 
diction of  the  matter  what  the  legislature  should  origi- 
nally have  required  it  to  do  is  not  an  eg:  post  facto  law  in 
the  sense  in  which  such  laws  are  prohibited  by  the  con- 
stitutioii,  but  is  curative  only.  In  discussing  this  ques- 
tion this  court  in  Marion  County  v.  L.  &  N.  B.  R.  Co.,  91 
Ky.  388,  said; 

*'The  legislature  has  the  power  by  a  subsequent  heal- 
ing statute  to  validate  a  tax  levy  made  without  legisla- 
tive authority,  provided  it  could  in  advance  have  au- 
thorized the  levy.  Unquestionably  the  legislature  could 
in  advance  of  the  making  of  those  levies  have  authorized 
them,  and  where  this  is  so  it  may  by  a  subsequent  heal- 
ing statute  validate  thfem  though  no  authority  existed  at 
the  time  of  their  creation." 

Fiirtlier  along  in  the  same  case  the  court  savs: 

'^  These  levies  were  not  for  an  illegal  purpose.  They 
were  permissible  by  legislative  authority  in     advance. 
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The  power  to  pass  the  curative  act  therefore  existed  and 
it  is  equivalent 'ro  an  original  authority.'' 

This  case  was  followed  in  L.  &  N.  R.  R.  Co.  v.  Bullitt 
County,  92  Ky.  280;  Durrett  v.  Davidson,  SherilT,  &c., 
122  Ky.  851 ;  Covington  &  Cincinnati  Bridge  Co.  v.  Davi- 
son, Sherifif,  31  R.  425;  Eastern  Kentucky  Coal  Lands 
Corp.  V.  Commonwealth,  127  Ky.  717. 

In  the  case  of  Durrett  v.  Davidson,  SheriflF,  supra, 
the  court  said  : 

''The  legislative  power  and  control  of  the  subject 
matter  (turnpike  taxation)  was  not  exhausted  by  the 
act  of  1890  and  it  is  a  fundamental  rule  that  whatever 
the  legislature  might  have  done  originally  i't  can  after- 
wards do  in  the  furtherance  of  equity  and  justice  and  for 
the  purpose  of  preventing  the  legislative  will  from  being 
frustrated.'-' 

We  are  therefore  of  the  opinion  that  all  of  the  pro- 
ceedings in  the  original  case  of  Hickman  and  ethers  on 
petition  to  establish  and  organize  the  Panther  creek 
drainage  district  were  a  valid  exercivse  of  the  jurisdiction 
of  the  court  and  that  appellants  are  bound  by  the  orders 
and  judgments  which  have  never  been  modified,  set  asido 
or  appealed  from,  and  'that  they  cannot  in  this,  a  collat- 
eral proceeding,  attack  the  validity  of  such  orders  and 
judgments. 

The  only  remaining  question  is  whether  the  contract 
of  the  drainage  board  with  the  McWilliams  Northern 
Dredging  Company,  a  non-resident,  is  void  because  of  ' 
its  failure  to  comply  with  section  571  of  'the  statutes  bv 
filing  a  statement  in  the  office  of  the  secretary  of  state 
designating  an  agent  upon  which  summons  might  bo 
served,  &c. 

Such  a  failure  does  not  under  the  authorities  ci'ted 
by  appellants  render  the  contract  void  but  only  voidable 
at  the  option  of  the  other  party  thereto,  who  may  enforce 
it,  but  such  a  delinquen't  corporation  cannot  do  so.  War 
ren  Oil  &  Gas  Co.  v.  Gardner,  184  Kv.  411.  The  corpora- 
tion is  not  seeking  the  assistance  of  the  court  to  enforce 
the  contract  in  this  action.  The  contract  being  voidable 
only  it  could  be  ratified  by  the  other  party  after  the  de- 
linquent had  complied  with  the  law,  as  was  done  by  the 
execution  of  a  new  contract. 

A\nierefore  the  judgment  is  affirmed. 
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Staley  v,  Wehmeier. 

(Decided  March  12,  1920.) 

Appeal  from  Kenton  Circuit  Cfourt 
(Common  Law  and  Equity  Division). 

1,  Master  and  Servant — Safe  Place  to  Work. — ^A  master  Is  required 
to  maintain  reasonably  safe  structures  for  his  servants  while  in 
the  (performance  of  his  work  and  reaFonably  safe  approaches  to 
enable  them  to  go  to  and  depart  from  their  place  of  work. 

?.  Master  and  Servant — Negligence — Damages — Burden  of  Proof. — 
In  an  action  by  a  servant  against  a  master  for  damAges,  it  is  not 
enough  for  the  servant  to  show  ho  has  sustained  an  injury,  he 
must  show  some  specific  act  of  negligence.  There  must  be  some 
judicial  connection  between  the  master's  negligence  and  the  In- 
Jury  and  the  burden  of  proving  there  was  such  a  connection  rests 
on  the  servant. 

3.  Master  and  Servant — Personal  Injuries — 'Liability  of  Master. — 
Where  a  servant  in  going  to  and  from  the  master's  premises 
climbed  over  a  pile  of  coal  and  went  in  and  out  the  door  used  for 
coal  he  can  not  recover  for  injuries  received  by  tripping  over  a 
board  placed  against  the  door-jamb  to  hold  the  coal  in  check.  The 
fact  there  was  more  coal  than  usual  on  hand  at  the  time  did  not 
render  the  master  liable. 

-B.  F.  GRAZIANI  for  appellant. 

R.  C.  SIMMONS  and  OTTO  PFLEGER.  for  appellee. 

Opinion  of  the  Coukt  by  Judge  Quin — ^Affirming. 

Appellee  conducts  a  cooperage  shop  at  the  comer  of 
32nd  and  Frazer  streets  in  the  city  of  Covington,  and 
employs  several  men  in  the  work. 

Appellant  had  worked  in  the  shop  off  and  on  far  about 
seven  months  and  for  injuries  received  while  so  em- 
ployed he  is  -seeking  damages.  Leading  from  the  shop 
to  the  street  were  several  doors,  one  of  which  was  used 
as  a  coal  chute.  A  furnace  used  in  connection  with  the 
shop  was  located  about  twelve  feet  from  said  door.  When 
the  coal  gave  out  (which  rarely  happened),  scraps  of 
wood  were  piled  in  its  place,  and  used  as  fuel  until  the 
coal  pile  could  be  replenished.  To  keep  the  coal  from 
getting  out  on  to  the  street,  boards,  were  placed  against 
the  door  jamb.  The  coal  was  piled  against  the  same ;  thu« 
the  exterior  of  the  pile  was  perpendicularly  held  by  the 
boards.    The  number  and  height  of  the  boards  depended 


Digitized  by  V:rOOQ  IC 


446  KENTUCKY  REPORTS.  [Vol,  187. 

upon  the  quantity  of  coal  on  hand.  The  door  in  ques- 
tion at  times  had  been  used  by  appellant  and  other  em- 
ployes as  a  passageway  in  going  to  their  homes  and  to 
a  nearby  saloon. 

At  the  conclusion  of  appellant '«  evidence  the  lower 
court  peremptorily  instructed  the  jury  to  find  for  the 
appellee,  to  reverse  which  judgment  this  appeal  has  been 
taken. 

Appellant's  appeal  seems  to  be  predicated  on  the 
idea  that  the  coal  pile  was  larger,  and  therefore  the 
boards  at  the  door  higher  than  usual.  As  a  rule  this  door 
was  closed  when  appellant  reached  the  shop  in  the  morn- 
ing, therefore  he  entered  through  another  door.  He 
says  on  the  occa-sion  of  the  accident  he  could  not  see  the 
boards  because  of  the  coal ;  that  he  walked  over  the  coal 
for  eight  feet,  and  when  he  started  to  step  out  one  foot 
caught  on  the  board  and  he  fell.  He  had  about  two  dozen 
pieces  of  barrel  headings  in  his  arms  at  the  time.  The 
coal  covered  practically  the  entire  space  between  the 
door  and  the  furnace.  There  was  always  more  or  less 
fuel  around  and  about  the  door,  and  in  getting  out  he 
always  had  to  walk  over  something,  either  coal,  blocks  or 
shavings.  Ordinarily  there  was  only  one  plank  there, 
but  at  the  time  of  the  accident  there  wexe  several,  and  of 
a  height  of  18  to  24  inches.  He  states  there  was  no  othqr 
place  for  the  coal,  and  that  the  furnace  was  in  use  all 
the  time.  The  furnace  could  not  have  been  operated 
without  fuel,  hence  the  supply  of  coal  on  hand  caused  a 
constant  obstruction  to  the  doorway. 

In  reality  the  case  reduces  itself  to  the  one  proposi- 
tion of  whether  appellee  is  liable  simply  because  on  the 
occasion  referred  to  there  happened  to  be  more  coal  than 
usual  on  hand,  thus  necessitating  the  use  of  more  than 
one  board  to  keep  the  coal  from  falling  into  the  street. 

Other  witnesses  introduced  by  appellant  testified  that 
the  height  of  the  boards  varied  with  the  quantity  of  coal, 
and  that  they  were  frequently  as  high  as  two  feet.  Ap- 
pellant, on  cross-examination,  admits,  he  had  seen  the 
boards  this  high.  That  this  door  was  not  intended  as  a 
passageway  seems  clear.  The  mere  fact  that  appellant 
or  other  of  the  employes,  as  a  matter  of  convenience,  used 
it  as  a  means  of  ingress  and  egress  did  not  convert  it  into 
a  passageway,  nor  would  the  knowledge  of  appellee  that 
it  was  occasionally  so  used  change  the  status  of  this  door 
as  a  coal  chute.    It  was  the  nearest  door  to  the  furnace 
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and  the  only  one  that  could  be  used  for  coal.  It  had  been 
so  used  for  years.  There  were  other  doors  that  could 
and  were  used  by  the  employes  in  coming  to  and  going 
from  the  plant,  and  if  appellant  saw  fit  to  go  to  the 
trouble  of  climbing  over  a  pile  of  coal  some  two  feet  or 
more  high,  and  covering  an  area  eight  or  twelve  feet 
each  way,  he  can  not  hold  his  employer  liable  merely  be- 
cause in  sitepping  over  the  pile  the  coal  slipped  and 
caused  him  to  trip  and  fall.  As  aptly  said  by  the  lower 
court,  in  its  very  able  opinion : 

*'He  might  go  in  and  out  the  windows  without  pro- 
test by  the  employer,  but  certainly  no  duty  would  rest 
upon  the  employer  to  keep  and  make  them  safe  for  that 
purpose. '* 

Appellant's  evidence  shows  that  coal  and  other  fuel 
were  practically  always  piled  in  and  against  this  door. 
Its  use  exclusively  for  fuel  was  inconsistent  with  the 
theory  that  it  was  intended  as  a  passageway,  or  that  its 
use  was  such  as  to  impose  upon  the  master  the  duty  to 
keep  it  reasonably  clear  or  safe  for  that  purpose.  To 
reach  this  door  it  was  necessary  to  walk  under  beltings, 
and  around  and  near  machinery,  thus  further  indicating 
it  was  not  intended  as  or  for  a  passageway.  The  ma-Siter 
is  required  to  maintain  reasonably  safe  structures  for 
servants  while  in  the  performance  of  his  work,  and  rea- 
sonably safe  approaches  to  enable  them  to  go  to  and  de- 
part from  their  place  of  work.  The  master  in  the  pres- 
ent case  had  provided  other  s<afe  ways  of  entering  and 
leaving  his  plant  and  it  was  never  intended  the  coal  door 
should  be  used  for  this  purpose. 

A  servant  is  not  entitled  to  have  his  case  submitted 
to  the  jury  unless  he  introduces,  in  addition  to  the  fact  of 
the  occurrence  of  the  accident,  some  specific  testimony 
which  fairly  tends  to  show  that  the  employer  was  guilty, 
of  negligence.  In  the  absence  of  such  testimony  the  case 
must  obviously  fall  within  the  principle  that  the  action 
can  not  be  maintained  where  plaintiff's  evidence  is 
equally  consistent  with  the  absence  or  with  the  existence 
of  negligence.  It  is  not  enough  that  the  servant  show 
he  has  sustained  the  injury,  he  must  go  further  and  show 
some  specific  act  of  negligence.  The  establishment  of  a 
judicial  connection  between  the  master's  negligence  and 
the  injury  being  one  of  the  essential  perequisites  to  the 
maintenance  of  an  action,  the  burden  of  proving  there 
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was  such  a  connection  rest®  on  the  servant.  Labatt  on 
Master  and  Servant,  sees.  1602  and  1603. 

In  the  present  case  we  think  the  servant  has  wholly 
failed  to  show  the  employer  was  in  anywise  negligent. 
Appellant  admits  there  was  always  at  least  one  board 
at  the  door,  but  he  complains  that  at  the  time  of  the  ac- 
cident there  wa®  more  than  one  board ;  we  fail  to  see  how 
the  height  of  the  boards  could  in  anywise  have  brought 
about  the  fall.  We  all  know  that  coal  is  liable  to  slip 
under  a  person's  weight. 

It  matters  not  that  on  the  occasion  in  question  the 
pile  of  coal  was  larger,  or  the  boards  were  higher  than 
appellant  had  probably  seen  them  at  other  times.  Neces- 
sarily the  coal  pile  was  diminished  by  use,  and  enlarged 
by  replenishment.  InHhe  very  nature  of  things  it  could 
not  be  maintained  at  a  regular  height,  and  as  the  size  of 
the  pile  was  reduced  there  could  be  a  corresponding  re- 
duction in  the  number  of  boards. 

As  said  in  Louisville  &  Nashville  R.  R.  Co.  v.  Camp- 
beU's  Admr.,  186  Ky.  628,  217  S.  W.  687: 

**  Liability  does  not  hang  by  such  a  slender  thread  as 
mere  concurrence  of  accident  and  injury,  or  negligence 
and  injury.  Between  the  two  there  must  be  a  direct  con- 
nection and  while  this  may  be  shown  by  indirect  evi- 
dence, it  cannot  be  established  by  building  inference  upon 
inference.'' 

The  appellant  failed  to  make  out  a  case.  No  negli- 
gence was  shown,  therefore  the  lower  court  properly  sus- 
tained a  motion  for  a  directed  verdict. 

The  judgment  is  affirmed. 


Collar  V.  City  of  Louisville,  et  al. 

(Decided  March  12,  1920.) 

a 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

1*  Municipal  Corporatlons-HPuiblic  Improvements-HSewerfr— Indebt- 
edness— Publication  of  Ordinance. — ^An  ordinance  submitting  to 
the  voters  the  question  whether  the  city  should  incur  an  indebt- 
edness for  the  extension  of  its  system  of  sewers  iprovided  tl^t 
the  ordinance  should  be  published  for  at  least  ten  days  prior  to 
the  election.     The  ordinance  was  not  published  as  directed,  ixit 
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such  publfcity  was  given  to  the  ordinance  almost  continuously 
from  its  passage  until  the  election  in  November,  a  period  of  sev- 
eral months,  through  newspaper  items,  editorials,  advertisements, 
posters  and  other  means  as  to  show  a  substantial  compliance 
therewith. 
2.  Municipal  Corporations — Publication  of  Ordinance. — The  object 
sought  by  the  publication  ot  an  ordinance  is  to  bring  it  to  the 
attention  of  the  people  that  they  might  be  thoroughly  posted  and 
advised  as  to  its  merits  and  he  able  to  vote  infelligently  upon  the 
m.'asure,  and  where  the  record  shows  there  has.  been  a  substantial 
corapllirce  with  the  ordinance  no  other  objections  appearing,  its 
validity  wi}l  be  sustained.  There  was  neither  a  •constitutional  nor 
a  Ktatui  oi*y  provision  requiring  publication  of  the  ordinance  in  this 
case. 

W.  W.  DOWNING  for  appellant. 

JOSEPH  S.  LAWTON  and  DAVIS  W.  EDWARDS  for  appellees 

Opinion  op  the  Coubt  by  Judge  Quin — ^Affirming. 

Plaintiff  (appellant)  is -attacking  the  validity  of  an 
authorized  issue  of  $2,000,000.00  of  bonds  for  the  exten- 
sion of  the  sewage  system  of  the  city  of  Louisville. 

This  is  a  companion  suit  to  that  of  Ahrens  v.  City  of 
Louisville,  186  Ky.  585,  217  S.  W.  907,  in  which  opinion, 
while  disposing  of  certain  objections  to  this  same  bond 
issue,  we  expressly  refrained  from  passing  upon  the 
validity  of  the  bonds,  because  of  the  insuflficiency  of  the 
petition  as  to  the  alleged  failure  to  properly  publish  and 
give  notice  of  the  ordinance  authorizing  the  issue  and 
of  its  submission  to  the  voters.  But  this  question  is 
squarely  presented  by  the  pleadings  in  the  record  before 
us. 

There  is  no  constitutional  or  statutory  provision  re- 
quiring the  publication  of  ordinances  in  cities  of  the  first 
class. 

In  an  act  of  1912  (Kentucky  Statutes.,  sec.  3037b-16), 
is  found  the  authority  for  the  issue  of  bonds  referred  to. 
In  section  11  provision  is  made  for  the  submission  to  the 
voters  whether  the  bonds  shall  be  issued  and  that: 

*'The  ordinance  shall  provide  the  date  and  maturity 
of  such  bonds,  the  rate  of  intere&t  they  shall  bear  and 
the  total  amount  to  be  then  issued,  and  the  ordinance 
shall  also  contain  the  necessary  details  in  reference  to 
the  execution  and  delivery  of  the  bonds,    •     .    .'' 
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There  is  no  complaint  that  any  of-these  requirements 
were  not  complied  with.  The  statute  nowhere  directs 
that  the  ordinance  be  published.  However,  in  section  6 
of  the  ordinance  it  is  provided : 

*^  .  .  and  the  mayor  is  hereby  authorized  and  di- 
rected to  give  public  notice  of  the  time,  place  and  pur- 
pose of  the  election  upon  said  question  or  proposition  for 
at  least  (10)  ten  days  (exclusive  of  Sundays)  prior  to  the 
day  of  election  in  each  of  the  daily  morning  and  after- 
noon papers  published  in  the  city  of  Louisville,  in  uhich 
notice  this  ordinance  shall  he  embodied." 

The  effect  of  the  failure  to  give  the  ten  days*  notice 
provided  for  was  before  us  in  Stuessy  v.  City  of  Louis- 
ville, 156  Ky.  523,  161  S.  W.  564,  involving  the  validity 
of  an  issue  of  certain  school  improvement  bonds.  The 
provisions  of  the  ordinance  considered  in  said  case  were 
identical  to  those  above  quoted,,  except  that  it  did  not 
contain  the  italicized  words.  The  petition  in  that  case 
alleged  and  the  demurrer  admitted  that  only  five  days' 
notice  of  the  election  was  given.  Thi-a  was  held  a  suffi- 
cient compliance  with  the  requirements  of  the  ordinance, 
the  court  saying: 

'*The  effect  of  this  decision  is,  that  where  the  act  of 
the  legislature  provides  that  a  city  council  may  submit 
the  question  of  a  bond  issue  to  the  vote  of  the  people 
without  specifying  the  kind  of  notice  to  be  given,  the  sub- 
mission of  that  question  by  an  ordinance  duly  adopted 
constitutes  all  the  notice  that  is  necessary  to  a  legal  sub- 
mission of  the  question,  provided  a  sufficient  time  elapses 
between  the  adoption  and  publication  of  the  ordinance 
and  the  election  to  afford  the  voters  a  reasonable  op- 
portunity of  informing  themselves  upon  the  merits  of  the 
question  submitted. 

*'If,  however,  the  period  between  the  publication  of 
the  ordinance  and  the  election  is  of  so  short  a  duration 
as  not  to  afford  the  voters,  a  reasonable  opportunity  to 
so  inform  themselves,  the  publication  of  the  ordinance 
will  not  be  treated  as  a  sufficient  notice.  In  the  case  at 
bar  the  ordinance  was  published  on  August  8, 1913,  about 
three  months  before  the  election  was  held.  Certainly 
that  was  ample  notice." 

We  do  not  understand  the  opinion  to  hold  that  the 
bond  issue  under  said  ordinance  would  have  been  valid 
had  there  been  no  publication  of  the  ordinance  or  no 
notice  of  the  election.    Indeed,  it  will  be  seen  from  the 
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excerpt  above  that  but  for  the  fact  that  it  was.  shown  the    ' 
voters  had  reasonable  opportunity  for  information,  the 
publication  would  not  have  been  treated  as  sufficient. 

In  the  construction  of  statutes,  where  the  provisions 
as  to  the  publication  are  obligatory,  for  instance,  where 
the  verb  ^'shalP'  is  employed,  as  '*suoh  ordinance  shall 
be  published,  *'  etc.,  we  have  held  this  to  be  mandatory, 
and  nothing  short  of  a  substantial  compliance  will  sat- 
isfy the  statute.  Bybee  v.  Smith,  22  R.  1684,  61  S.  W. 
15;  Central  City  Construction  Co.  v.  City  of  Lexington, 
162  Ky.  286, 172  S.  W.  648;  City  of  Newport  v.  Glazier, 
175  Ky.  608, 194  S.  W.  771 ;  Hatfield  v.  City  of  Covington, 
177  Ky.  124, 197  S.  W.  536.  A  like  conclusion  was  reached 
in  McCreary  v.  Speer,  156  Ky.  783, 162  S.  W.  99,  in  which 
it  was  held  that  section  256  of  the  Constitution  as  to  the 
publication  of  proposed  amendments  to  that  document 
was  mandatory. 

Appellant  contends  the  provisions  of  the  ordinance 
under  consideration  are  mandatory,  appellees  insi&t  they 
are  directory  merely,  a  question,  however,  we  find  it  un- 
necessary to  decide. 

The  answer  is  supplemented  with  forty  exhibits  show- 
ing the  character,  extent  and  varied  ways  in  which,  over 
a  wide  expanse  of  time,  the  ordinance,  its  contents  and 
purposes  were  brought  before  the  people.  Beginning 
with  an  article  in  the  morning  newspapers  the  day  after 
the  ordinance  passed  the  lower  board  of  the  general 
council,  and  which  was  heralded  with  prominent  head 
lines,  the  publicity  was  continued  on  up  to  the  day  of 
election.  It  would  seem  that  almost  every  scheme  and  de- 
vice known  to  the  advertising  expert  were  resorted  to, 
in  news  items,  editorials,  cards,  placards,  posters-, 
booster  organizations,  maps,  advertisements  of  divers 
kinds,  screens  at  a  number  of  the  leading  motion  picture 
houses  flashed  between  reels ;  all  these  things-,  and  many 
others,  played  their  part  in  the  general  plan  to  bring  the 
importance  of  the  bond  issue  before  the  populace.  Much 
of  this  we  are  told  was  instigated  and  inspired  by  the 
mayor.  The  newspapers  were  most  liberal  contributors 
to  the  publicity. 

The  bond  issue  was  endorsed  by  the  Optimist,  Eotary 
and  Kiwanis  clubs  of  the  city,  by  the  board  of  trade  and 
many  other  civic  and  welfare  organizations,  all  of  which 
appeared  in  the  newspapers  from  time  to  time.  There 
was  a  literal  bombardment  of  publicity  culminating  in 
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a  personal  campaign  at  the  polls  of  interested  workers 
who  volunteered  their  services.  From  May  21&t  to  No- 
vember 4th,  the  day  of  election,  probably  not  a  week,  and 
for  the  last  five  weeks  not  a  day,  passed  that  the  matter 
was  not  brought  to  the  attention  of  the  voters. 

It  is  diflScult  to  see  how  much  greater  publicity  could 
have  been  given  to  the  matter,  and  it  would  seem  ahn'ost 
impossible  with  these  matters  so  constantly  and  continu- 
ously before  them  that  many  citizens  of  Louisville  oould 
have  failed  to  know  and  understand  the  nature,  the  ob- 
ject, the  need  and  the  purpose  of  the  bond  issue.  True 
the  ordinance  in  its  entirety  was  not  embodied  in  any  of 
the  articles  or  advertisements,  but  the  main  points  were 
featured  time  and  again.  The  object  sought  by  publica- 
tion is  to  bring  the  ordinance  to  the  attention  of  the  peo- 
ple, that  they  might  be  thoroughly  posted  and  advised 
of  its  import,  and  thus  enaj^led  to  vote  intelligently  upon 
the  measure. 

The  authorization  of  a  bond  issue  of  such  magnitude 
and  the  assumption  of  the  indebtedness  created  thereby 
are  matters  of  vital  moment  and  consequence  to  the 
voters  and  taxpayers.  Before  entering  into  such  an  un- 
dertaking and  shouldering  such  a  burden  the  matter 
should  be  explained  or  brought  out  in  such  a  manner  as 
that  those  who  read  may  understand.  This  was  done,  and 
thanks  to  the  newspapers  and  co-operating  agencies,  in 
a  far  more  eflFective,  forceful  and  readable  way  than 
could  or  would  have  been  accomplished  through  the  pub- 
lication of  the  ordinance  alone.  Few  people  read  or  pay 
any  attention  to  oflBcial  advertising,  while  the  plan 
adopted  put  the  bond  issue  so  prominently,  constantly, 
and  interestedly  before  the  public  that  they  were  prao- 
tically  bound  to  know  about  it.  There  was  in  deed  and 
in  truth  a  substantial  compliance  with  the  ordinance. 
The  issue  was  carried  by  more  than  the  necessary  two- 
thirds  vote. 

Judge  Cooley  in  his  work  on  Constitutional  Limita- 
tions, 7th  ed.  p.  113,  says : 

'*  These  cases  perhaps  sufiSciently  indicate  the  rules, 
so  far  as  any  of  general  application  can  be  declared, 
which  are  to  be  ma^ie  use  of  in  determining  whether  the 
provisions  of  a  statute  are  mandatory  or  directory. 
Those  directions  which  are  not  of  the  essence  of  the  thing 
to  be  done,  but  which  are  given  with  a  view  merely  to  the 
proper,  orderly,  and  prompt  conduct  of  the  business,  and 
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by  a  failure  to  obey  which  the  rights  of  those  interested 
will  not  be  prejudiced,  are  not  commonly  to  be  regarded 
as  mandatory ;  and  if  the  act  is  performed,  but  not  in  the 
time  or  in  the  precise  mode  indicated,  it  may  still  be  suf- 
ficient, if  that  which  is  done  accomplishes  the  substantial 
purpose  of  the  statute. '* 

To  the  same  general  effect  is  15  Cyc.  320  et  seq.  on 
the  subject  of  a  substantial  compliance  with  the  law  rela- 
tive to  the  notice  of  elections. 

The  lower  court  properly  overruled  the  demurrer  to 
the  answer. 

The  judgment  is  affirmed. 


Henderson  Elevator  Company,  et  aL  v.  City  of  Hender- 
son, et  al. 

(Decided  February  24,  1920.) 

Appeal  from  Henderson  Circuit  Court. 

1.  Municipal  Corporations — Control  of  Streets — Abutting  Owners 
— Action  to  Close  Street. — A  city  of  the  third  class  haa,  under  its 
charter  powers,  complete  control  of  all  streets,  alleys  and  other 
ipuKic  ways  within  its  corporate  limits;  and  its  governing  au- 
thorities may,  by  the  passage  of  proper  ordinances  so  directing, 
open,  improvp,  alter,  extend  or  close  any  street,  alley  or  part 
thereof  when  in  their  discretion  deemed  necessary  for  the  benefit 
of  the  public;  but  the  closing  of  a  street  or  alley,  whether  a? 
a  whole  or  in  part,  must  be  effected  through  the  bringing  of  an 
action  by  the  city  for  that  purpose  in  the  circuit  court,  to  which 
all  persons  owning  the  lots  abutting  on  either  side  the  street  or 
alley,  or  ipart  thereof,  proposed  to  ha  closed,  are  required  to  be 
made  parties. 

2.  Municipal  Corporations — ^Abandoned  Street — Action  to  Close — 
Parties. — Where  in  an  action  brought  by  the  city  of  Henderson 
to  obtain  the  closing  of  a  part  of  a  street  abandoned  by  a  change 
therein,  as  directed  by  an  ordinance  duly  adopted  by  its  common 
council  it  was  conclusively  made  to  appear  that  ^11  the  ground 
occupied  by  the  new  part  of  the  street  as  changed,  and  also  the 
ground  bordering  each  side  of  that  part  of  the  street  to  be  closed, 
was  owned  by  the  single  corporation  made  a  defendant  to  the  ac- 
tion, others  owning  lots  bordering  either  side  of  other  parts  of  the 
street  not  affected  by  the  change  or  the  closing  of  so  much  of  the 
street  as  was  thereby  discontinued,  although  permitted  by  the 
filing  of  their  intervening  petition  to  become  parties  to  the  action. 
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had  no  legal  right  to  object  to  the  closing  of  the  abandoned  part 
of  the  street. 

3.  Municipal  Corporations— Action  to  Close  Street.— In  an  action  by 
a  city  to  close  part  of  a  street,  the  only  persons  entitled  to  com- 
penaatiofi  cuid  who  are  necessary  parties,  are  those  owning  prop- 

.  erty  abutting  on  that  part  of  the  street  proposed  to  be  closed;  and 
as  in  this  case  the  only  owner  of  the  property  abutting  on  that 
part  of  the  street  to  be  closed,  consented  to  the  closing  thereof 
and  gave  the  ground  for  the  change  in  the  street,  no  compensa- 
tion was  asked  or  awarded. 

4.  Municipal  Corporations— Action  to  Close  Street. — ^A  city  may  alter 
or  close  a  street,  although  it  was  conveyed  to  and  accepted  by  it 
under  a  deed  providing  that  it  should  always  remain  free  and  open 
as  a  street. 

5.  Municipal  Corporations — Control  of  Streets. — The  city  has  the 
same  control  over  highways  deeded  to  it,  that  it  has  over  other 
public  ways,  whether  acquired  by  gift,  purchase  or  condemnation. 
In  accepting  the  dedication  of  .a  street  by  deed,  the  city  only  as- 
sumes the  duty  of  keeping  it  open  as  it  does  other  streets,  with 
the  right  to  close  it  as  it  might  other  streets  which  cease  to  be 
useful  to  the  imblic. 

6.  Municipal  Corporatione — Closing  Street— Reversion.-Upon  the 
closing  of  a  street  or  part  thereof  by  a  city,  tho  ground  embraced 
therein  reverts  to  the  owners  of  the  abutting  lands  on  either  side 
thereof;  those  of  each  side  taking  it  to  the  middle  of  the  aband- 
oned street.  But  whore  the  land  on  each  side  of  the  abandoned 
street  is  owned  by  a  single  person  (or  corporation  as  in  this  case) 
such  person  will  be  entitled  to  take  the  whole  of  it. 

JOHN  C.  WORSHAM  for  appellants. 

B.  S.  MORRIS.  DORSEY  &  DORSET  and  YEAMAN  &  YEAMAN 
for  appellees. 

Opinion  of  the  Court  by^  Judge  Settle — Affirming* 

Henderson  is  a  city  of  the  third  class  possessing 
under  the  Constitution  and  statutes  of  the  state  the 
privileges  and  powers  and  owing  to  the  public  all  the. 
governmental  duties  that  appertain  to  other  municipal- 
ities of  its  class.  By  virtue  of  those  powers  and  duties 
it  maintains  within  its  corporate  boundaries  a  system 
of  streets,  alleys  and  sewers;  among  the  former  being 
Heilman  street,  a  short  thoroughfare  running  from  Third 
to  Fifth  streets  in  the  vicinity  of  a  depot,  grounds  and 
numerous  railroad  tracks  known  as  ''Union  Station, '* 
maintained  by  the  Louisville,  Henderson  and  St.  Louis, 
and  Illinois  Central  Kailroad  Companies.    The  greater 
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part  of  Heilman  street,  originally  limited,  however,  to  a 
width  of  twenty-five  feet,  seems  to  have  been  first  es- 
tablished as  a  -s-treet  or  passway  May  1, 1895,  by  the  heirs 
at  law  of  Joel  Lambert,  deeeasd,  the  then  owners  of  the 
land  over  which  it  in  large  part  ran.  This  is  shown  by  a 
deed  of  partition  made  between  them  whereby  each  heir 
was  conveyed  his  or  her -part  of  the  land  and  from  which 
it  is  apparent  that  though  the  street  or  passway  was  es- 
tablished primarily  for  the  convenience  of  the  Lambert 
heirs,  no  restrictions  were  imposed  upon  its  free  use  by 
the  public.  Indeed,  such  use  of  it  appears  to  have  been 
enjoyed  by  the  public  for  quite  a  number  of  years  be- 
fore the  partition  of  the  Lambert  land's.  The  map  here 
furnished,  though  without  artistic  merit,  will  give  a 
fairly  accurate  understanding  of  the  location  of  Heil- 
man street,  its  topography  and  a  description  of  the  lands 
bordering  it,  as  well  as  the  names  of  the  respective 
owners  thereof. 
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As  originally  established  by  the  heirs  at  law  of  Joel 
Lambert,  deceased,  so  much  of  the  open  way,  later  called 
Heilman  street,  as  we  are  required  to  consider  extends, 
as  indicated  on  the  map,  from  the  letters  ''A''  to  *'B,'^ 
thence  to  **C,''  thence  to  **D,''  where  it  connects  with 
Fifth  street;  but  at  the  letter  *'C,''  as  shown  on  the  map, 
it  turns  eastwardly  and  runs  on  an  oblique  course  to  its 
intersection  with  Fifth  street  at  '*D."  It  also  appears 
from  the  map  that  the  land  bordering  HeilmaH  street 
on  the  east  from  **B"  to  '*C,"  thence  to  ^*D,''  and  also 
on  the  west  side  thereof  from  '^E'*  to  '*H,"  is  owned  by 
the  appellee,  Waller  and  Company;  that  the  vacant  lot 
bordering  the  street  on  the  west  from  "H"  to  '*!''  is 
owned  by  one  Quinn;  that  the  vacant  lot  on  the  same 
side,  running  from  '^I'*  to  **K,"  adjoining  the  Quinn 
lot  is  owned  by  the  appellants,  S.  II.  and  M.  Kimmel; 
and  that  the  land  lying  north  of  and  bordering  the  bend 
in  Ileilman  street  from  *'A''  to  *'B,''  thence  in  an  east- 
erly course  and  with  the  northern  boundary  of  the  land 
of  Waller  and  Co.  to  a  point  not  indicated  on  the  map, 
is  owned  by  the  appellant,  Henderson  Elevator  Com- 
pany. 

The  several  owners  of  the  lots,  respectively,  described 
above,  derived  title  to  same,  directly  or  remotely, 
through  deeds  of  conveyance  from  the  heirs  at  law  of 
Joel  Lambert,  each  of  which  seems  to  have  conveyed  to 
the  grantee  named  therein  whatever  right  the  grantor 
had  in  the  passway  now  included  in  Heilman  street. 
Both  the  Henderson  Elevator  Company  and  Waller  and 
Company  have  been  duly,  incorporated  under  the  laws 
of  this  state  and  are  engaged  in  the  business  of  buying, 
selling  and  storing  grain,  each  owning  and  operating 
upon  its  own  premises,  elevators,  concrete  bins  and 
other  equipment  necessary  to  such  business.  After  the 
property  now  owned  by  the  appellant,  Henderson  Ele- 
vator Co.,  was  acquired  by  its  immediate  vendor,  C.  M. 
BuUett,  of  Mrs.  M.  N.  Elliott,  one  of  the  Lambert  heirs, 
and  before  its  conveyance  to  that  company  by  BuUett, 
the  latter  by  a  deed  or  other  writing  that  passed  be- 
tween him  and  the  other  Lambert  heirs,  or  their  grantees, 
then  owning  the  remaining  lots  of  Heilman  street, 
entered  into  an  agreement  whereby  he  and  they  con- 
tributed enough  additional  ground  from  their  respective 
lots  bordering  the  street,  to  increase  its  width  from 
twenty-five  to  fifty  feet,  beginning  on  the  map,  say,  at 
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the  letter  *'A''  and  ending  at  the  letter  '^C,''  from  which 
point  to  the  letter  **D,''  it  remained,  as  theretofore,  only 
twenty-five  feet  in  width.  The  execution  of  this  agree- 
ment and  accompanying  acts  of  the  parties  seem  to  have 
been  intended  as  a  dedication  of  Heilman  street  to  the 
city  of  Henderson  for  us-e  as  such  by  the  public.  But 
whether  or  not  such  was  its  legal  effect,  is  not  material, 
as  a  dedication  of  the  street  w^as  subsequently  formally 
made  by  the  several^owners  of  the  lots  bordering  thereon, 
or  their  grantees,  by  deed  duly  executed  June  24,  1912, 
whereby  they,  respectively,  conveyed  to  the  city  of 
Henderson  whatever  title  they  had  to  Heilman  street, 
and  also  so  much  ground  from  their  respective  lots 
bordering  it  as  would  be  necessary  for  the  construction 
of  a  sewer  required  for  the  city's  needs,  in  considera- 
tion of  which  it  agreed  to  accept,  keep  in  repair  and 
maintain  the  street  for  the  use  of  the  public,  which  it  ad- 
mittedly has  since  done. 

In  1917,  however,  the  common  council  of  the  city  of 
Henderson  deeming  it  necessary  to  widen  and  straighten 
that  part  of  Heilman  street  from  a  point  shown  on  the 
map  by  the  lettor  **C"  to  Fifth  street,  duly  passed  an 
ordinance  requiring  that  this  be  done  by  discontinuing 
and  closing  so  much  of  the  street  as  turns  eastward  at 
'^C"  and  runs  obliquely  to  Fifth  street  af  D,"  and  in 
lieu  of  the  part  so  closed,  to  continue  the  street  from 
**C''  in  a  straight  line,  on  new  ground  fifty  feet  in  width, 
to  Fifth  street  at  *'F"  and  from  '*H"  to  Fifth  street 
at  ''G-.''  The  ground  on  each  side  of  that  part  of  Heil- 
man street  directed  to  be  closed  is  owned  by  the  appel- 
lee. Waller  and  Co.,  which  is,  or  was  until  it  was  con- 
veyed to  the  city  of  Henderson  for  that  purpose,  likewise 
the  owner  of  the  ground  on  which  the  new  part  of  the 
street  is  to  be  opened. 

The  ordinance  directed  that  upon  the  opening  of  the 
new  or  changed  part  of  Heilman  street  the  part  discon- 
tinued be  conveyed  by  the  city  of  Henderson  by  proper 
deed,  to  the  appellee.  Waller  and  Co. ;  and  also  directed 
the  city  attorney  to  institute  an  action  in  the  circuit 
court  to  carry  into  effect  so  much  thereof  as  directed  the 
discontinuance  of  that  part  of  Heilman  street  where  it 
deflects  from  a  straight  line  to  *'C,"  and  runs  on  an  . 
easterly  course  obliquely  to  Fifth  street  at  ^^D,"  this 
course  of  procedure  being  required  by  the  charter  of  the 
city  of  Henderson.    That  city  being  one    of   the   third 
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class  it  is  given  by  Kentucky  Statutes,  section  3290,  sub- 
action  7,  through  its  common  council  power: 

*'To  open,  alter,  abolish,  widen,  extend,  establish, 
grade,  pave  or  otherwise  improve,  clean,  sprinkle  and 
keep  in  repair  streets,  alleys,  lanes,  avenues  and  side- 
walks, or  to  have  the  same  done;  .  .  .  and  to  make 
appropriations  for  same.'^ 

The  manner  of  exercising  the  above  enumerated 
powers  is  defined  by  section  3449  and  other  subsequent 
secitions  of  the  statute,  all  of  which  were  amended  and 
the  powers  they  confer  enlarged  in  numerous  particu- 
lars, by  an  act  of  the  general  assembly  of  March  7,  1917 
(Acts  1916,  page  28),  which  act,  in  so  far  as  necessary  to 
be  here  considered,  provides : 

^'That  section  3449  of  the  Kentucky  Statutes  be,  and 
the  same  is,  hereby  amended  and  re-enacted  to  be  read 
as  follows:  The  common  council,  or  the  board  of  com- 
missioners in  cities  which  have  adopted  or  may  adopt, 
the  commission  form  of  government,  shall  have  and  ex- 
ercise exclusive  control  and  power  over  the  streets,  road- 
ways, sidewalks,  alleys,  landings,  wharves,  public 
grounds  and  highways  of  the  city;  to  establish,  open, 
alter,  widen,  extend,  close,  grade,  pave,  repave,  clean 
and  keep  in  repair  the  same ;  to  prevent  and  remove  all 
encroachments  thereon  or  obstructions  thereof;  to  put 
drains  and  sewers  in  the  same  and  to  regulate  and  pro- 
hibit the  building  of  vaults  and  areas  under  sidewalks; 
to  enforce  and  regulate  connection  with  sewer,  gas  and 
water  mains  and  conduits  of  all  kinds  laid  in  or  under 
the  streets  and  highways  of  the  city  for  any  purpose. 
Upon  the  adoption  of  an  ordinance  by  the  common  coun- 
cil or  said  board  of  commissioners  authorizing  and  di- 
recting the  closing  of  the  whole  or  any  portion  of  a 
street  or  alley  or  other  public  highway  within  the  limits 
or  jurisdiction  of  the  city,  it  shall  be  the  duty  of  the  city 
attorney  to  institute  an  action  in  the  circuit  court  for 
the  purpose  of  having  the  same  closed,  and  to  such  ac- 
tion all  the  owners  of  ground  in  the  squares  of  lots  di- 
vided by  such  street,  alley  or  highway,  or  the  portion 
thereof  proposed  to  be  closed,  shall  be  made  defendants ; 
and  if  all  defendants  competent  to  act  for  themselves 
shall  fail  to  object  to  the  closing  prayed  for,  then  the 
court  shall  render  a  decree  accordingly,  but  if  any  of  said 
defendants  object,  or  are  under  disability  other  than 
coverture,  the  court  shall  empanel  a  jury,  which  shall 
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hear  evidence  and  determine  the  amount  of  compensation 
in  the  form  of  damages  to  be  paid  to  each  of  such  de- 
fendants. .The  court  shall  thereupon  direct  that  said 
street,  alley  or  other  highway  be  closed  upon  payment  to  . 
each  of  such  defendants  of  the  amount  of  damages 
awarded  to  him,  or,  if  any  defendant  refuses  to  accept 
such  payment,  or  be  for  any  reason  unable  to  do  so,  upon 
payment  into  court  of  the  amount  awarded  such  de- 
fendant or  defendants.  It  shall  be  the  duty  of  the  court 
to  give  such  proceedings  precedence  over  other  cases." 

As  previously  indicated,  the  city  of  Henderson  be- 
fore the  passage  of  the  act,  supra,  possessed  under  sec- 
tion 3290,  subsection  7,  of  its  charter  as  well  as  the  other 
sections  thereof  amended  by  the  act,  ample  authority  to 
improve,  open,  widen,  extend  or  close  a  street,  alley  or 
other  public  highway  within  its  corporate  limits,  and 
the  object  of  the  amendatory  act  was  to  broaden  and 
make  more  specific  the  powers  already  possessed  by  the 
city  over  its  streets,  alleys  and  other  public  highways, 
and  especially  to  regulate  the  procedure  to  be  followed 
by  the  city  authorities  in  the  exercise  of  its  power  to 
close,  in  whole  or  in  part,  a  street,  alley  or  other  public 
highway,  as  well  as  to  provide  a  remedy  for  the  protec- 
tion of  persons  whose  rights  as  owners  of  fthe  real  estate 
abutting  the  public  way  proposed  to  be  closed,  might  be 
affected  by  the  closing  thereof;  hence,  its  requirement 
that  the  street  be  closed  by  the  institution  in  the  circuit 
court  of  an  action  by  the  city  attorney  to  which  the  prop- 
erty owners  to  be  affected  must  be  made  parties.  This 
provision  of  the  act,  as  is  patent  from  its  language,  only 
requires  that  persons  owning  the  real  estate  abutting 
each  side  of  that  part  of  the  street  proposed  to  be  closed, 
shall  be  made  defendants  to  the  city's  action. 

While  the  city  attorney  was  preparing  to  bring  the 
action  as  required  by  the  ordinance^  but  before  he  had 
an  opportunity  to  file  the  petition,  the  appellants,  Hender- 
son Elevator  Company  and  S.  H.  and  M.  E.  Kimmel,  on 
December  22,  1917,  instituted  an  equitable  action  in  the 
Henderson  circuit  court  against  the  city  of  Henderson, 
its  mayor,  each  of  -the  twelve  members  of  its  common 
council,  the  city  attorney  and  A.  Waller  and  Co.,  in 
which  it  was  alleged  that  the  city^  of  Henderson,  its 
mayor  and  common  council  were  without  power  to  con- 
vey or  cause  to  be  conveyed  such  part  of  Heilman  street 
as  might  be  discontinued  to  A.  Waller  and  Company,  and 
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that  the  latter  company  was  not  entitled  to  take  or  hold 
the  title  thereto.  By  the  prayer  of  the  petition  the  court 
was  asked  to  temporarily  restrain  and  permanently  en- 
join the  city,  its  mayor,  common  council  and  city  at- 
torney from  attempting  to  enforce  so  much  of  the  ordi- 
nance as  provides  for  the  conveyance  of  any  portion  of 
Ileilman  street  to  the  defendant,  A.  Waller  and  Co.,  and 
for  such  other  relief  as  the  plaintiffs  might  b6  entitled 
to  receive. 

By  an  amended  petition  additional  allegations,  chal- 
lenging the  right  of  the  city  authorities  even  to  discon- 
tinue that  part  of  Heilman  street  contemplated  by  'the 
ordinance  were  made,  and  their  power  to  take  such  ac- 
tion denied ;  the  pleading  closing  with  a  prayer  that  the 
enforcement  of  that  provision  of  the  ordinance  directing 
the  discontinuance  of  a  part  of  Heilman  street,  as  well 
as  the  part  directing  the  conveyance  to  A.  Waller  and 
Company  of  the  discontinued  portion  thereof,  be  en- 
joined. 

The  appellees  filed  a  general  demurrer  to  the  petition 
as  amended,  which  was  overruled  by  the  court,  to  which 
ruling  they  excepted.  They  thereupon  answered  travers- 
ing the  averments  of  the  petition  as  amended. 

December  27,  1917,  five  days  after  the  above  action 
was  brought  and  before  the  granting  of  the  temporary 
injunction  therein,  the  city  attorney  of  Henderson,  as 
directed  by  the  ordinance  referred  to,  instituted  in  its 
behalf  in  the  Henderson  circuit  court  the  action  look- 
ing to  the  closing  of  a  part  of  Heilman  street,  making 
the  appellee,  A  Waller  and  Company,  sole  owner  of  the 
ground  bordering  each  side  of  that  part  of  the  -street 
to  be  discontinued,  a  defendant.  The  appellants  filed  in 
the  action  an  intervening  petition  and  were,  upon  their 
motion,  made  defendants  to  same  and  the  intervening 
petition  taken  as  their  answer.  That  pleading,  after 
reiterating  the  averments  of  the  appellants'  petition 
and  amended  petition  in  the  first  action  regarding  the 
alleged  absence  of  power  in  the  city  of  Henderson  to 
close  any  part  of  Heilman  street,  or  to  convey  to  A. 
Waller  arid  Company  that  part  directed  to  be  closed,  set 
forth  in  greater  detail  than  was  therein  stated  the 
grounds  upon  which  these  contentions  were-  rested, 
which,  briefly  stated,  are  as  follows :  First,  that  as,  ac- 
cording to  the  written  instrument  by  which  the  ground 
embraced  in  Heilman  street  was  dedicated  to  the  city 
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for  street  purposes,  the  principal  consideration  for  the 
latter 's  agreement  to  accept  the  dedication  and  maintain 
the  street  was  the  right  to  lay  its  sewer  pipe  under  it 
and  along  the  land  of  the  grantors  abutting  the  street, 
and  to  go  upon  the  land  for  the  purpose  of  repairing  the 
sewer;  and  the  city  laid  its  pipe  and  exercised  its  right 
to  go  upon  the  land  for  the  purpose  of  repairing  the 
sewer,  it  cannot  after  receiving  the  benefits  of  the  con- 
tract and  now  being  in  the  enjoyment  of  the  same,  evade 
its  obligation  to  maintain  the  ground  dedicated  as  a  city 
street  its  entire  length  as  then  opened  to  travel.  Second, 
that  as  the  grantors  of  the  ground  now  embraced  by  the 
street  were,  as  tenants  in  common,  entitled  to  the  com- 
mon possession  and  use  of  the  passway  at  the  time  of 
its  dedication  as  a  street,  if  the  city  of  Henderson  has 
the  right  to  change  the  street  and  thereby  discontinue 
or  close  any  part  thereof,  all  the^  grantors  are  or  will  be 
equally-  entitled  as  tenant-a  in  common  to  that  part  of  the 
street  which  may  be  discontinued  or  closed;  hence  the 
appellee,  A.  Waller  and  Company,  cannot  be  given  by 
the  city  exclusive  possession  of  that  part  of-  the  street 
so  discontinued  or  closed,  nor  has  the  city  the  power  to 
convey  it  to  that  company  by  deed. 

After  the  filing  in  the  second  action  of  such  re- 
sponsive pleadings  as  were  necessary  to  complete  the 
issues,  the  two  actions  were  by  agreement  of  the  parties 
consolidated  and  tried  together;  the  evidence  by  further 
agreement  beiflg  introduced  orally.  By  the  decree 
rendered  it  was  adjudged  by  the  court:  (1)  That  the  city 
of  Henderson  had  the  right  to  close  that  part  of  Heilman 
street  sought  to  be  discontinued,  and  neither  the  appel- 
lants nor  others  would  be  damaged  thereby.  (2)  That 
the  temporary  injunction  granted  at  the  beginning  of 
the  suit  be  dissolved.  (3)  That  the  plaintiffs  in  the  two 
actions  pay  their  respective  costs.  (4)  That  upon  the 
closing  of  that  part  of  the  street  sought  to  be  discon- 
tinued the  title  to  the  portion  so  closed  should  by  deed 
from  the  city  of  Henderson  be  conveyed  to  and  vest  in 
the  appellee,  A  Waller  and  Company,  in  fee  simple.  The 
appellants  complain  of  the  judgment,  hence  this  appeal. 
Taking  up  these  contentions  in  the  order  stated,  it  may 
be  said  of  the  first  that  the  writing  whereby  Heihnan 
street  was  conveyed  or,  more  properly  speaking,  dedi- 
cated by  the  appellants  and  other  abutting  property 
owners  to  the  city  of  Henderson  imposed  no  restriction 
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upon  its  right  to  extend,  straighten,  widen  or,  in  part, 
close  it  as  proposed  by  its  common  council ;  nor  could  it 
legally  have  accepted  the  dedication  of  the  street  under 
such  a  limitation  upon  its  legislative  discretion,  as  it 
would  have  amounted  to  an  attempted  relinquishment 
of  the  power  to  regulate  and  control  its  streets  and  high- 
waj^s,  or  one  of  them,  which  public  necessity  and  con- 
venience demand  shall  at  all  times  be  maintained  by  its 
municipal  authorities.  Louisville  City  Railway  Co.  v. 
City  of  Louisville,  8  Bush  415.  It  is  as  much  the  dulty- 
of  the  city  of  Henderson  to  maintain  Heilman  street  for 
the  use  of  all  other  inhabitants  within  its  corporate 
boundaries  as  for  that  of  the  appellants,  and  so  long  as 
it  is  maintained  as  a  public  street,  whether  in  the  same 
condition  as  when  dedicated  or  a  changed  one  better  - 
adapted  to  the  needs  of  the  public,  the  appellants'  right 
to  its  use,  being  neither  greater  nor  less  than  that  of  all 
others  who  travel  it,  is  one  that  may  be  enjoyed  in  com- 
mon with  that  of  the  public. 

In  Henderson  v.  City  of  Lexington,  132  Ky.  390,  the 
matter  involved  was  the  right  of  the  city  of  Lexington 
to  close  an  alley  which  had  been  dedicated  to  and  ac- 
cepted by-  it  under  a  deed  providing  that  it  should  al- 
ways remain  free  and  open  as  a  public  street  or  alley. 
The  closing  of  the  alley  was  strongly  resisted  by  the 
owners  of  the  abutting  lots.  The  charter  of  the  city  of 
Lexington  contains  provisions  similar  in  all  respects  to 
those  of  the  city  of  Henderson  set  out  above  in  this 
opinion.  One  of  the  important  questions  passed  on  in 
the  case,  supra,  was  as  to  the  right  of  the  city  authori- 
ties to  close  the.  alley  where  it  was  made  to  appear  that 
the  closing  was  necepsary  for  a  public  purpose.  In  re- 
spect to  this  question  the  court  said : 

*'On  the  other  hand,  when  a  municipal  corporation 
invested  by  the  legislature  with  the  power  to  close 
streets,  alleys  and  highways,  or  to  acquire  property,  un- 
dertakes to  exercise  the  power,  the  presumption  will  be 
indulged  that  it  is  in  the  interesit  of  and  for  the  benefit 
of  the  public,  and  that  the  proceeding  is  not  for  private 
or  individual  use  or  advantage.  And  so  if  a  municipality 
ordains  that  an  alley  or  highway  shall  be  closed,  or  a 
street  opened,  it  will  be  presumed  that  it  is  done  in  the 
interest  of  the  public  and  necessary  for  public  purposes, 
and  the  burden  of  showing  to  the  contrary  will  be  upon 
the  persons  who  object  to  the  proceeding,  and  the  courts 
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usually  permit  the  defendants  to  make  the  issues  and 
present  evidence  in  support  of  it." 

Another  question  decided  in  the  case  was  whether  the 
provision  of  the  deed  of  dedication  requiring  that  the 
alley  should  always  remain  free  and  open  as  a  public 
highway,  prevented  that  city  from  closing  it.  In  hold- 
ing that  the  provision  in  question  did  not  prevent  the 
closing  of  the  alley  by  the  city  the  court  further  said: 
*^It  is  further  insisted  that,  as  Ayers  alley  was  conveyed 
to  and  accepted  by  the  city  under  a  deed  providing  that 
*it  shall  always  remain  free  and  open  as  a  public  street 
or  alley,'  the  city  had  no  power  to  close  it  in  violation 
of  the  express  conditions  under  which  it  was  accepted. 
This  argument,  if  sound,  would  in  many  instances  im- 
pose upon  municipalities  unnecessary  and  unreasonable 
burdens.  If  a  street  or  highway  dedicated  to  a  city 
should  cease  to  be  either  u-seful  or  convenient  for  the 
public,  and  yet  the  city  be  obliged  to  keep  it  open  and 
maintain  it  in  sufficient  repair,  it  would  be  imposing  upon 
the  public  a  useless  expense ;  and  to  so  hold  would  be  op- 
posed to  both  reason  and  public  policy.  In  our  opinion 
the  correct  doctrine  is  that  the  city  has  the  same  control 
over  highways  deeded  to  it,  as  was  Ayers  alley,  that 
it  does  over  its  other  public  ways,  whether  acquired  by 
gift,  purchase,  or  condemnation.  In  short,  all  the  streets 
and  public  ways  of  a  city,  however  acquired,  are  sub- 
ject equally  and  alike  to  the  control  and  regulation  of 
the  municipal  authorities.  In  accepting  the  alley  under 
the  conveyance,  the  city  did  not  bind  it-self  irrevocably 
to  keep  it  open.  That  is  not  the  fair  meaning  of  the  con- 
tract; The  city  assumed  the  duty  of  keeping  it  open  as 
other  streets  and  alleys  were  kept  open,  and  the  right  to 
close  it  as  it  might  close  other  streets  and  alleys.'' 

The  soundness  of  the  reasoning  supporting  the  right 
of  the  city  of  Lexington  to  cles/e  the  alley  set  forth  by 
the  opinion  in  the  case,  supra,  is  equally  applicable  to  the 
facts  of  the  instant  case,  and  therefore  conclusive  of  the 
right  of  the  appellee,  city  of  Henderson,  to  close  that 
part  of  Heilman  street  proposed  to  be  discontiijued  by 
it.  As  already  remarked  there  is  nothing  in  the  instru- 
ment by  which  it  was  dedicated  to  public  use  as  a  street, 
that  militates  against  the  right  of  the  city  to  close  it  as 
attempted ;  and  it  is  not  claimed  nor  attempted  to  be 
proved  by  appellants  that  they  have  suffered  individual 
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loss  or  will  sustain  any  damage  by  reason  of  the  closing 
of  that  part  of  the  street  proposed  to  be  discontinued, 
but  only  insisted  that  it  will  cause  inconvenience  to  them 
and  the  public  and  be  of  no  benefit  to  the  city.  Our  ex- 
amination of  the  evidence  fails  to  convince  us  of  the 
merit  of  this  contention.  In  our  opinion  its  weight  fairly 
conduces  to  prove  that  the  public,  including  the  appel- 
lants, will  be  benefited  by  the  extension  and  straighten- 
ing of  Heilman  street  as  contemplated  and  that  neither 
inconvenience  nor  injury  can  result  to  appellants  or 
others  from  the  closing  of  that  part  of  the  street  pro- 
posied  to  be  discontinued.  On  the  contrary  the  change  in 
the  street  when  established,  will  straighten  it  from  ap- 
pellants' lots  to  where  it  will  intersect  Fifth  street,  ^ut 
the  street  on  better  ground  than  it  formerly  occupied  and 
make  the  distance  from  appellants'  lots  to  Fifth  street 
several  hundred  feet  shorter  than  it  ^as  over  that  part 
of  the  street  to  be  closed.  We  ako  find  ourselves  unable 
to  sustain  appellants'  second  contention.  Obviously,  the 
fact  that  they  owned,  previously  to  its  dedication  to  the 
city  as  and  for  a  public  street,  a  considerable  part  of  the 
highway  embraced  in  Ileilman  street,  can  give  them  no 
right  to  any  part  of  the  street  to  be  closed.  They  never 
owned  the  ground  abutting  either  side  of  that  part  of 
Ileilman  street;  on  the  contrary  the  whole  thereof  as 
well  as  that  to  be  occupied  by  the  street  as  changed,  is 
owned  by  the  appellee,  Waller  and  Company,  who  ac- 
quired title  to  all  of  it,  as  well  as  to  the  ground  included 
in  that  part  of  the  street  to  be  closed,  subject  to  the 
public  easement  while  used  as  such,  from  a  vendee  of  one 
of  the  heirs  at  law  of  Joel  Lambert,  deceased,  who  re- 
ceived it  through  the  deed  of  partition  from  the  other 
heirs ;  so  in  point  of  fact,  the  title  of  the  appellee.  Waller 
and  Company,  is  from  the  same  source  as  that  of  appel- 
lants. This,  however,  is  not  material;  it  is  sufiBcient  that 
its  lot  borders  each  side  of  that  part  of  the  street  to  be 
closed,  which  of  itself,  and  as  a  matter  of  law,  makes  it 
the  owner  of  the  abandoned  or  closed  part  of  the  street ; 
therefore,  if  it  be  conceded  that  appellants  under  their 
respective  titles  from  the  heirs  of  Lambert  had  the  right 
to  use  that  part  of  Heilman  street  to  be  closed  before  its 
dedication  to  the  city  as  a  street  and  while  it  remained  a 
mere  passway,  after  it  was  accepted  by  the  city  as  a 
street,  that  right  ceased  when  it  became  closed  by  the 
city. 
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In  Trustees  of  Hawsville  v.  Landes,  8  Bush  679,  we 
held  that  '^the  common  law  rule,  as  laid  down  by  Mr. 
Washburn,  is  that  where  land  is  sold  bounded  on  a  high- 
way, or  along  a  highway,  the  thread  or  center  line  of  the 
same  is  presumed  to  be  the  limit  and  boundary  of  such 
land,  in  strict  analogy  with  the  case  of  a  stream  of  water 
not  navigable;  and  the  same  rule  applies  to  a  private 
street,  as  well  in  the  city  as  in  the  country,  opened  by  the 
grantor,  upon  which  he  sells  lots  bounding  upon  it.'' 
Tiedeman's  Real  Property  (third  edition),  section  601; 
2  Washburn  636;  Schneider  v.  Jacob,  etc.,  86  Ky.  106; 
Jacob  V.  Washfork,  90  Ky.  429;  Copping  v.  Manson,  144 
Ky.  634;  Williams,  etc.  v.  Johnson,  149  Ky.  409;  Blalock 
V.  Atwood,  154  Ky.  395. 

In  Williams  v.  Johnson,  supra,  the  facts  are  nearly 
analogous  to  those  of  the  case  at  bar.  It  appears  in  that 
case  that  the  city  of  London  having  by  proper  authority^ 
converted  a  public  road  within  its  limits,  upon  which  the' 
appellants'  lots  fronted,  into  a  macadamized  street  and 
in  doing  so  abandoned  the  use  of  part,  hurt;  at  no  point 
more  than  the  whole  of  the  road  bed  in  front  of  the  lot, 
the  appellee,  their  grantor,  by  actions  in  ejectment 
against  the  appellants,  severally,  sought  to  recover  such 
part  of  the  old  road  bed  as  lay  between  their  lot  and  the 
new  street,  upon  the  ground  that  its  abandonment  as  a 
public  highway  entitled  him  to  same.  We  held,  how- 
ever, that  as  the  deeds  by  which  appellee  conveyed  the 
lots  described  them  as  fronting  and  abutting  on  the  old 
road,  and  the  street  was  substituted  for  the  old  road» 
its  construction  and  establishment  by  the  city  operated 
to  include  the  abandoned  road  bed  in  app-ellants'  lots, 
respectively,  and  extend  the  boundaries  thereof  ;to  the 
edge  of  the  street.    In  the  opinion  it  is  in  part  said : 

**It  seems  to  be  the  universally  recognized  rule  that 
the  conveyance  of  land  bordering  upon  a  public  highway  . 
conveys  title  to  the  center  of  the  highway,  subject  to  its 
use  by  the  public,  whether  it  is  so  expressed  in  the  deed 
or  not;  and  where  a  conveyance,  or  a  bond  to  convey, 
designates  the  public  highway  (or  street)  as  one  of  the 
boundaries  of  the  tract,  it  will,  in  the  absence  of  language 
showing  a  contrary  intention,  be  construed  as  including 
the  highway  itself  to  the  center  or  middle  thereof." 

Under  the  doctrine  announced  the  appellee,  Waller 
and  Company,  is  clearly  entitled  to  that  part  of  Heilman 
sitreet  ordered  closed;  and  the  agreement  of  the  city  of 
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Henderson  to  convey  it  to  that  company  by  deed,  in  ex- 
change for  the  ground  the  latter  deeded  it  for  the  change 
in  the  street,  was  unnecessary.  However,  appellants  can- 
not complain  that  that  question  was  determined  in  these 
cases,  as  it  was  raised  by  them. 

Appellants  claim  that  their  right  to  the  continued  use 
of  that  part  of  Heilman  street  adjudged  to  be  closed, 
notwithstanding  the  change  in  the  street,  arises  out  of 
somp.  sort  of  agreement  alleged  to  have  been  made  to 
that  effect  with  the  city  of  Henderson  when  the  street 
was  dedicated  to  the  city,  cannot  prevail.  The  testimony 
of  C.  M.  Bullett,  president  of  the  appellant,  Henderson 
Elevator  Company,  and  that  of  the  witness,  Higdon,  con- 
stituting substantially  the  only  evidence  offered  by  ap- 
pellants on  this  point,  was  too  vague  to  show  the  definite 
making  of  any  such  agreement.  On  the  other  hand  such 
of  the  city  authorities  as  testified  denied  the  alleged 
agreement,  or  said  they  had  no  knowledge  of  it.  More- 
over, it  was  not  expressed  in  the  writing  between  ap- 
pellants and  the  city  of  Henderson,  and  evidently  could 
not  have  been  communicated  to  appellants*  able  and 
painstaking  attorney  by  whom  the  writing  was  prepared, 
who,  upon  being  interrogated  about  the  matter  on  the 
trial,  frankly  admitted  his  want  of  recollection  regard- 
ing it. 

But  if  such  agreement  had  been  established  by  the 
evidence,  it  could  not  have  interfered  with  the  right  of 
the  appellee,  Waller  and  Company,  to  claim  and  take 
that  part  of  the  street  ordered  closed,  which  was  and  is 
fixed  by  the  law,  because  of  its  ownership  of  the  abutting 
lots  on  either  side  thereof. 

We  find  no  error  in  the  judgment  and  it  is  affirmed 
in  each  of  the  cases  appealed. 


Walther  v.  Southern  Surety  Company. 

(Decided  March  16,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Fourth  Division). 

Insurance — Accident  Insurance — Construction  of  FoUcy. — An  ac- 
cident and  sickness  policy  insured  against  effects  of  bodily  In- 
juries caused  directly,  solely  and  independently     of     all     other 
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causes!  by  external,  violent  and  accidental  means,  and  provided 
that  the  company  would  pay  for  loss  of  life  the  prinolpaJl  sum  of 
15,000.00,  resulting  within  thirty  days  from  date  of  accident  solely 
from  such  Injuries  which  shall  have  caused  continuous  total  dis* 
ability  from  date  of  accident  to  date  of  loss,  but  only  when  such 
Injuries  are  sustained  in  the  manner  specified  In  section  D,  clause 
1,  which  is  as  follows:  "While  traveling  as  a  passenger  in  a  place 
regularly  provided  for  passengers,  within  any  common  carrier's 
public  passenger  conveyance  (animals,  aerial  macl^ines  or  convey- 
ances excepted)":  Held,  that  the  liability  of  the  company  to  pay 
the  principal  sum  of  $5,000.00  for  loss  of  life  was  confined  to  cases 
where  the  insured  died  from  injuries  sustained  while  traveling  as 
a  passenger  as  provided  in  section  D,  clause  1,  and  as  the  insured 
died  from  the  effects  of  a  blow,  and  not  from  injuries  sustained 
while  traveling  as  a  passenger,  his  beneficiary  v/as  not  entitled  to 
recover  the  sum  of  $5,000.00. 

ELMER  C.  UNDERWOOD  for  appellant. 

JOHN  S.  Mcelroy  for  apu-ellee. 

Opinion  of  the  Court  by  William  Bogers  Clay, 
Commissioner — ^Affirming. 

John  Walther  was  struck  on  the  head  with  a  club  and 
died  from  the  injuries' thus  received.  At  that  time  he 
carried  a  special  limited  ten  dollar  accident  and  sickness 
policy  in  the  Southern  Surety  Company.  His  wife, 
Addielee  Walther,  who  was  named  as  beneficiary, 
brought  suit  on  the  policy  to  recover  the  sum  of  $5,000.00. 
The  court  held  that  she  wasi  not  entitled  to  $5,000.00,  but 
only  to  $100.00.    She  appeals. 

There  being  no  cross  appeal  from  that  part  of  the 
judgment  awarding  plaintiff  $100.00,  the  only  question 
for  decision  is  whether  the  court  erred  in  refusing  her 
a  judgment  for  $5,000.00. 

The  material  provisions  of  the  policy  are  as  follows : 

'^Hereby  insures  John  Walther,  herein  called  the  in- 
sured, the  person  described  in  the  copy  of  the  applica- 
tion, subject  to  all  the  provi&ions  and  limitations  here- 
inafter contained,  for  the  term  of  one  year  from  noon, 
standard  time,  of  the  day  and  at  the  place  this  policy  is 
dated,  against  the  effects  of  bodily  injuries  caused  di- 
rectly, solely  and  independently  of  all  other  causes  by 
external,  violent  and  accidental  means,  which  bodily  in- 
juries or  their  effect  shall  not  be  caused  wholly  or  in 
part,  directly  or  indirectly,  by  any  disease,  defect  or  in- 
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firmity,  and  which  shall  from  the  date  of  the  accident  re- 
sult in  continuous  disability;  and  also  against  the  ef- 
fects of  sickness,  as  follows : 

**The  company  w411  pay: 

**  Section  A.  For  loss  of  life  the  principal  sum  of 
$5,000.00,  resulting  within  thirty  days  from  date  of  ac- 
cident solely  from  such  injuries  which  shall  have  caused 
continuous  total  disability  from  date  of  accident  to  date 
of  loss,  but  only  when  such  injuries  are  sustained  in  the 
manner  specified  in  section  D,  clause  1. 

**  Section  D.  1.  While  traveling  as  a  passenger  in 
place  regularly  provided  for  passengers,  within  any 
common  carrier's  public  passenger  conveyance  (animals, 
aerial  machines  or  conveyances  excepted).'' 

In  the  recent  case  of  Harper's  Admr.  v.  Southern  Se- 
curity (Surety)  Co.,  183  Ky.  453,  209  S.  W.  349,  the  same 
policy  was  before  this  court  for  construction,  the  only 
difference  being  that  the  principal  sum  named  in  that 
policy  was  $2,500.00  instead  of  $5,000.00,  and  the  insured 
died  from  injuries  caused  by  a  fall  against  a  harrow. 
The  court  held  that  the  company's  liability  for  loss  of 
life  under  -section  A  was  restricted  by  section  D,  1,  to 
cases  where  the  insured  died  from  injuries  sustained 
while  traveling  as  a  passenger  in  a  place  regularly  pro- 
vided for  passengers  within  any  common  carrier's  pub- 
lic conveyance.  Not  only  is  that  case  conclusive  of  the 
question  before  us,  but  a  careful  examination  of  the 
policy  sued  on  in  this  action  makes  it  clear  that  the  policy 
is  not  susceptible  of  any  other  construction,  and  since 
the  insured  died  from  the  effects  of  a  blow  and  not  from 
injuries  sustained  while  traveling  as  a  passenger,  as  pro- 
vided by  section  D,  1,  it  follows  that  plaintiff  was  not  en- 
titled to  recover  the  sum  of  $5,000.00. 

Judgment  affirmed. 


Farreirs  Admr.  v.  Records. 

(Decided  March  15,  1920.) 

Appeal  from  Boone  Circuit  Court. 

1.  Limitation  of  Actions — Revival — Promise  to  Pay. — A  debt  barred 
by  the  statutes  of  limitation  is  not  revived  and  rendered  enforce- 
able by  a  promise  of  the  debtor  to  pay  a  certain  part  of  the  claim 
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In  consideration  of  full  satisfaction,  and  of  other  conditions  with 
which  the  promisee  falls  to  compily. 
2.  Limitation  of  Actions — Conditional  Promise  to  Pay — Revival. — A 
•conditional  promise  to  pay  a  debt  barred  by  limitation  does  not  re- 
vive the  debt  and  render  it  enforceable  unless  the  payee  complies 
with  the  conditions  nr.med  by  the  payor. 

JOHN  T.  MURPHi^  and  O.  M.  ROGERS  for  aj)p€llant. 
TOMLIN  &  VEST  and  B.  F.  MENIFEE  for  appellee. 

Opinion -OF  the  Court  by  Judge  Sampson — ^Affirming. 

In  an  action  to  settle  the  estate  of  Mary  Farrell,  de- 
ceased, James  A.  Records  was  adjudged  entitled  to  a 
one-sixth  undivided  interest  after  the  payment  of  debts. 
All  the  property  was  sold  and  it  was  found  that  Records' 
share  was  worth  about  $1,100.00.  Mrs.  Farrell  in  her 
lifetime  had  boarded,  lodged  and  cared  for  the  daughter 
of  Records  for  which  the  estate  held  a  claim  againsit 
Records  for  $1,500.00.  It  was  barred  by  the  statutes  of 
limitation,  but  the  administrator,  William  Farrell,  and 
his  attorney,  J.  T.  Murphy,  went  to  Louisville  and  called 
on  Records  and  presented  the  claim  of  the  estate  for 
taking  care  of  his  child.  Records  conditionally  acknowl- 
edged his  indebtedness  but  said  he  had  no  money  with 
which  to  pay  the  claim.  Thereupon  the  admini-strator 
suggested  that  Records  could  satisfy  the  claim  by  turn- 
ing back  to  the  estate  his  one-sixth  interest  therein.  This 
Records  did  not  want  to  do,  but  finally  agreed  with  the 
administrator  to  pay  $700.00  in  full  satisfaction  of  his 
indebtedness  to  the  estate  provided  hi-S)  interest  was 
reckoned  at  $1,200.00,  and  the  estate  would  pay  him  the 
balance  or  its  value,  $500.00.  This  the  administrator 
agreed  to  do  and  he  and  his  attorney,  left  for  home  with 
an  agreement  to  return  within  a  few  days  with  the  proper 
deed  to  be  signed  and  executed  by  Records  conveying  his 
interest  to  the  estate  and  a  check  for  $500.00  payable  to 
Records.  When  the  litigation  started  there  was  some 
question  whether  Records,  who  was  the  son-in-law  of 
Mrs.  Farrell,  was  entitled  to  a  one-sixth  in  the  estate, 
and  he  employed  John  L.  Vest  as  attorney  to  represent 
him,  and  Vest  did  represent  him  in  the  two  actions,  which 
had  been  consolidated  and  were  then  pending.  For  his 
services  Vest  was  to  receive  a  fee  equal  to  fifty  per  cent 
of  the  amount  recovered  by  Records,  and  this  was*  a  lien 
upon  Records'  one-sixth  interest.    As  soon  as  the  ad- 
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ministrator  and  his  attorney  left  Louisville,  after  enter- 
ing into  the  agreement  with  Records  to  purchase  his  in- 
terest, Records  wrote  his  attorney  Vest  at  Walton,  Ken- 
tucky, telling  him  that  the  administrator  had  been  to 
see  him  and  they  had  entered  into  an  arrangement.  Im- 
mediately upon  the  receipt  of  this  letter  Vest  obtained 
from  his  bank  at  Walton  a  New  York  draft  for  $500.00 
and  went  to  Louisville  to  see  Records.  He  proposed  to 
pay  Records  $500.00  for  his  one-half  interest  in  the  one- 
sixth  of  the  Farrell  estate,  and  thus  settle  the  whole  mat- 
ter so  far  as  Records  wa®  concerned,  and  Records  agreed 
to  this  and  on  that  day  executed  to  Vest  a  deed  for  his 
interest  in  the  Farrell  estate. 

As  soon  as  the  administrator  of  the  Farrell  estate 
learned  of  these  facts,  he  brought  this  action  against 
James  A.  Recordsi  and  John  L.  Vest,  praying  a  cancella- 
tion of  the  deed  from  Records  to  Vest  and  for  judgment 
againsit  Records  for  $700.00  oh  the  claim  of  the  admin- 
istrator of  the  Farrell  estate,  and  the  subjection  of  the 
interest  of  Records  in  the  estate  to  the  payment  of  this 
claim.  Records  did  not  answer,  but  John  L.  Vest  filed 
answer  traversing  all  the  allegations  of  the  petition  in 
so  far  as  fraud  and  collusion  were  averred  against  Vest 
and  Records,  and  he  affirmatively  set  up  his  claim  and 
right  to  a  one-half  undivided  interest  in  the  one-sixth  in- 
terest of  Records  in  the  Farrell  estate  under  his  con- 
tract for  an  attorney  fee  equal  to  fifty  per  cent  of  the 
amount  recovered  by  Records.  Issue  was  joined  by  reply 
filed  by  the  administrator.  Proof  was  taken  and  the  cause 
being  submitted  for  final  judgment,  the  petition  of  the 
administrator  was  dismissed  and  the  estate  adjudged 
not  entitled  to  take  anything  thereby.  From  this  judg- 
ment the  administrator  appeals. 

From  the  evidence  we  have  no  doubt  that  Records  ac- 
knowledged his  indebtedness  to  the  estate  and  agreed  to 
pay  same  according  to  the  terms  of  the  contract  recited 
by  the  administrator  and  his  witnesses ;  nor  have  we  any 
doubt  of  the  right  of  John  L.  Vest  as  attorney  to  a  fee 
equal  to  fifty  per  cent  of  the  wnount  recovered  by 
Records.  This  attorney  fee  was  a  lien  upon  the  Records 
interest  in  the  Farrell  estate.  If  Records  had  carried 
out  the  contract  with  Farrell 's  administrator  as  alleged 
by  the  plaintiff,  the  estate  would  not  have  been  greatly 
benefited  thereby,  because  the  administrator  had  agreed 
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to  pay  Records  $500.00  in  cash  and  credit  Records  with 
$700.00  in  full  satisfaction  of  the  estate's  claim  against 
Records  for  taking  care  of  his  child.  If  the  estate  had 
paid  the  $500.00  to  Records  it  would  have  obtained  only 
a  one-half  undivided  interest  in  Records'  one-sixth  in- 
terest in  the  Farrell  estate,  for  John  L.  Vest,  as  at- 
torney, was  entitled  to  the  other  one-half  undivided  in- 
terest in  said  one-sixth  of  the  Farrell  estate,  and  the  ad- 
ministrator could  not  have  defeated  Vest's  right  to  this 
interest.  This  being  so,  the  only  advantage  the  estate 
would  have  obtained  had  Records  lived  up  to  his  agree- 
ment made  with  the  administrator  to  sell  his  interest 
therein,  would  have  been  the  diflference,  if  any,  between 
the  $500.00  paid  by  the  administrator  to  Records,  and 
the  value  of  one-half  of  the  one-six:th  interest  which 
Records  owned  in  the  Farrell  estate.  It  app-ears  that 
the  whole  estate  amounted  to  $6,525.00;  one-sixth  being 
$1,087,00.  From  this  sum  was  deducted  the  cost  of  the 
litigation,  including  a  fee  of  $275.00  to  Murphy,  attorney 
for  the  administrator,  and  $55.00  fee  to  John  L.  Vest, 
attorney  for  Records.  The  net  amount  due  Records  was 
only  about  $1,038.00,  to  which  should  be  added  his  share 
of  the, $55.00  fee  charged  to  the  estate  for  John  L.  Vest, 
for  Vest's  contract  did  not  entitle  him  to  take  the  $55.00 
fee  and  also  a  fee  equal  to  fifty  per  cent  of  the  total 
amount  recovered  for  Records. 

The  acknowledgment  of  his  indebtedness  by  Records 
and  his  promise  to  pay  was  conditionally  made.  He 
agreed  to  pay  the  debt  to  the  estate  only  on  condition 
that  the  value  of  his  one-sixth  interest  be  estimated  at 
$1,200.00  and  the  estate  would  accept  $700.00  in  full  sat- 
isfaction of  the  $1,500.00  claim  and  would  pay  him 
$500.00  in  cash.  While  there  was  a  tentative  acceptance 
of  this  proposition,  it  is  evident  from  the  whole  record 
that  it  was  not  the  purpose  of  the  administrator  to 
actually  pay  or  allow  Records  to  receive  the  $500.00  in 
cash,  but  to  allow  Vest,  the  attorney,  to  take  this  $500.00 
on  his  fee,  and  thus  deprive  Records  of  anything  what- 
ever from  the  one-sixth  interest  in  the  Farrell  estate 
which  was  valued  at  $1,200.00,  This  is  manifest  from 
the  letter  Murphy,  the  attorney  for  the  administrator, 
had  written  to  Attorney  John  L.  Vest,  immediately  after 
Murphy  reached  home  after  making  the  compromise 
agreement  with  Records  in  Louisville.  However  this 
may  be,  there  was  no  actual  acceptance  of  the  proposi- 
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tion  of  Records  to  pay  $700.00  in  full  satisfaction  of  the 
$1,500.00  claim  of  the  Farrell  estate.  It  is  a  general  rule 
that  an  acknowledgment  of  a  debt  must  be  unqualified. 
If  the  proposition  to  pay  is  accompanied  by  certain 
terms  and  conditions,  these  terms  and  conditions  must 
be  strictly  complied  with,  else  the  promisor  is  not  ^ound 
on  his  promise  nor  the  bar  of  the  statutes  of  limitation 
removed.  Neither  the  acknbwledgment  nor  the  promise 
is  available  unless  the  condition  has  been  performed  or 
the  event  has  happened  by  which  the  promise  is  quali- 
fied. Generally  an  acknowledgment  sufficient  to  take  the 
case  out  of  the  operation  of  the  statutes  of  limitation, 
cannot  be  deduced  from  a  promise  or  an  offer  to  pay 
a  part  of  the  debt,  or  to  pay  the  whole  debt  in  a  particu- 
lar manner,  or  at  a  specified  time  or  upon  -specified  con- 
ditions which  offer  is  not  accepted  according  to  its  tenor. 
Marcum  v.  Terry,  146  Ky.  145;  17  B.  C.  L.  902,  903. 

Applying  this  rule  to  the  facts  before  us,  we  are  per- 
suaded that  the  conditional  promise  of  Records  to  pay 
his  obligation  to  the  Farrell  estate  did  not  revive  the 
debt  or  remove  the  bar  of  limitation  because  Records 
only  promised  to  allow  a  part  of  the  $1,200  due  him  from 
the  Farrell  estate  to  be  applied  upon  his  indebtedness 
to  that  estate,  if  the  estate  would  pay  him  $500.00  in 
cash.  These  conditions  were  not  fulfilled,  nor  would  they 
over  have  been  fulfilled  if  we  may  rely  upon  the  evidence 
in  the  record.  At  any  rate,  the  proposition  was  with- 
drawn before  its  acceptance  by  the  administrator  and 
Records ;  the  debtor,  was,  therefore,  left  under  the  pro- 
tection of  the  statutes  of  limitation. 

We,  therefore,  conclude  as  there  was  no  subsisting 
enforceable  claim  of  the  Farrell  estate  against  Records, 
at  the  time  he  made  the  conveyance  to  John  L.  Vest 
which  this  action  seeks  to  set  aside,  the  relief  sought 
must  be  refused;  but  the  chancellor  should  correct  and 
modify  the  judgment  so  that  the  $55.00  allowed  to  John 
L,  Vest  as  attorney  fee  paid  out  of  the  fundsi  of  the  es- 
tate, be  returned  to  it. 

Judgment  affirmed. 
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Boswell's  Executrix  v.  Senn's  Admr. 

(Decided  March  16,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Second  Division). 

Descent  and  Distribution— 'Lien  of  Creditors  of  Decedent.— The 
lien  given  by  Kentucky  Statutes,  section  2087,  to  the  creditors  of 
a  decedent  upon  the  estate  left  by  the  latter  for  the  payment  of 
their  debts  continues  for  six  months  after  the  estate  is  devised  cr 
Has  descended,  during  which  time  the  estate  cannot  be  aliened  or 
otherwise  disposed  of  by  the  devisee  or  heir,  even  to  a  bona  flde 
purchAser  for  value,  so  as  to  defeat  the  lien  of  the  creditor.  But 
this  Inhibition  of  the  statute  does  not  apply  to  an  executor  of  a 
will  with  power  to  sell  the  real  estate  devised. 
Descent  and  Distribution— iHow  Heirs  to  Realty  Took  at  Common 
Law — How  Under  Statute. — As  at  •common  law  the  devisees  and 
heirs  took  the  realty  by  devise  or  descent  free  from  the  debts 
of  the  testator  or  ancestor,  and  the  statute,  supra,  is  in  deroga- 
tion of  that  rule  of  the  coimmon  law,  it  should  not  be  given  a 
strained  construction  that  would  extend  its  restriction  upon  the 
right  of  alienation  to  include  a  person  or  class  of  persons  not 
named  therein.  Therefore,  as  the  language  of  the  statute  confines 
such  restriction  to  devisees  and  heirs  alone.  It  does  not  embrace 
or  apply  to  an  executor  with  power  of  sale,  or  other  personal  rep- 
resentative of  like  power. 

Descent  and  Distribution — Contract  of  Sale — Powers  of  Executrix 
— Breach — Damages. — ^Where  the  will  of  a  testator  devising  real 
estate,  empowers  the  executrix  thereof  to  sell  and  convey  any 
part  o(f  it»  the  purchaser  of  a  lot,  constituting  a  part  of  the  de- 
vised real  estate,  by  a  contract' in  writing  made  with  her  before 
the  expiration  of  six  months  from  the  testator's  death,  cannot  re- 
fuse to  [perform  such  contract  according  to  its  terms,  on  the 
ground  that  the  deed  tendered  him  by  the  executrix  would  not 
pass  to  him  the  title  to  the  lot  unencumbered  by  a  lien  under  sec- 
tion 2087,  Kentucky  Statutes,  in  favor  of  the  testator's  creditors, 
as  that  section  does  not  apply  to  a  sale  of  the  devised  realty  made 
by  such  executrix.  Therefore,  in  such  state  of  case  an  action  may 
be  brought  by  the  executrix  after  the  purchaser's  death,  to  recov- 
er of  the  administrator  of  his  estate  damages  for  his  breach  of  the 
contract. 

L.  A.  HICKMAN  for  appellant. 

OTTO  EVERBACH  and  GEORGE  L.  EVERBACH  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — ^Reversing. 
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C.  E.  Boswell,  a  resident  of  the  city  of  Louisville, 
Jeffersou  county,  died  March  21,  1916,  testate,  survived 
by  his  wife,  the  appellant,  Nannie  E.  Bos^well,  and  six 
children  born  of  their  marriage.  March  25, 1916,  his  will 
was  admitted  to  probate  by  the  Jefferson  county  court, 
and  on  the  same  day  the  widow,  Nannie  E.  Boswell,  ap- 
pointed by  the  will  the  executrix  thereof  without  secur- 
ity, duly  qualified  as  such,  at  once  took  charge  of  the 
testator's  estate  and  began  the  performance  of  her  ex- 
ecutorial duties. 

The  wdll,  after  first  directing  the  payment  of  the  tes- 
tator's debts,  devised  his  entire  estate  to  the  widow  for 
life  or  during  the  continuance  of  her  widowhood,  with 
remainder  in  fee  to  their  six  children,  providing,  how- 
ever, that  in  the  event  of  her  remarriage,  the  widow  shall 
take  only  a  third  of  the  estate  for  life,  such  third  to  go, 
at  her  death,  to  the  children.  Besides  those  referred  to, 
are  the  following  provisions  contained  in  a  subsequent 
clause  of  the  will: 

**I  now  appoint  my  wife,  Nannie  E.  Boswell,  ex- 
ecutrix of  this  my  last  will  and  empower  her  to  •sell  and 
convey  any  portion  of  my  real  estate  that  she  may  deem 
it  wise  in  her  judgment  to  do  so,  and  reinvest  the  same 
to  the  best  advantage  of  the  estate." 

The  succeeding  and  only  remaining  clause  of  the  will 
contains  requests  that  no  appraisement  of  the  estate  be 
made;  that  the  executrix  be  permitted  to  qualify  and 
act  as  such  without  bond  or  security  and  that  two  of  the 
testator's  sons  named  act  as  her  advisers. 

Less  than  two  months  after  the  will  was  admitted  to 
probate,  the  executrix  received  from  Joseph  Senn,  of 
Louisville,  a  proposal  in  writing  to  purchase  of  her  as 
executrix  a  parcel  of  the  devised  real  estate,  which  she 
at  once  accepted  in  writing  signed  and  entered  by  her 
on  the  paper  received  from  Senn,  beneath  his  offer  of 
purchase  and  signature  thereto;  the  writing  as  thus 
completed  being  in  words  and  figures  as  follows : 

''May  3,  1916. 

*'To  Mrs.  Nannie  E.  Boswell,  Extrx., 
Through  Boswell  &  Co.,  agts. 

''1  will  give  thirty-eight  hundred  and  fifty  ($3,850.00) 
dollars  cash  for  the  property  known  as  2308  W.  Oak 
street,  with  lot  thirty  (30)  by  one  hundred  and  thirty- 
five  (135)  feet,  with  all  improvements  thereon,   in   the 

Digitized  by  V:rOOQlC 


Boswell's  Executrix  v.  Sennas  Admr.  475 

city  of  Louisville,  Jefferson  county,  Kentucky.  Title  to 
the  property  is  to  be  clear  of  all  encumbrances,  except 
state  and  county  taxes  for  the  year  1916,  which  I  agree 
and  assume  to  pay.  You  are  to  give  me  a  deed  of  general 
warranty. 

**  (Signed)  Joseph  Senn. 
**May  3,  1916. 

*'I  accept  the  above  proposition. 

*' (Signed)  Nannie  E.  Boswell,  Extrx., 

By  C.  B.  Boswell.'' 

Shortly  after  her  acceptance  of  Senn's  offer,  the  ex- 
ecutrix caused  to  be  prepared  a  deed,  whereby  to  con- 
vey him  the  title  to  the  lot  in  question,  that  conformed 
in  every  particular  to  the  terms  of  the  contract  of  sale, 
as  evidenced  by  the  above  writing  between  the  parties; 
and  which  deed,  after  she  as  executrix  had  duly  signed 
and  acknowledged  it,  was  tendered  by  her  to  ,Senn  for 
his  acceptance,  accompanied  by  a  demand  that  he  per- 
form the  contract  of  sale  and  pay  her  the  $3,850.00,  fixed 
by  its  terms  as  the  purchase  price  of  the  lot.  Senn  re- 
fused to  accept  the  deed  or  pay  the  sum  demanded  and 
declare  it  to  be  hisi  purpose  not  to  perform  the  contract. 

Some  months  after  Senn's  refusal  to  perform  the  con- 
tract he  died,  intestate,  and  the  appellee,  Louisville  Trust 
Company,  by  an  order  of  the  Jefferson  county  court,  was 
appointed  administrator  of  his  estate  and  at  once  duly 
qualified  as  such.  Shortly  thereafter  this  action  was 
brought  against  the  appellee  a§  such  administrator  by  the 
appellant  in  her  executorial  capacity,  seeking  the  re- 
covery of  damages  alleged  to  have  resulted  to  the  esta/te 
of  C.  E.  Boswell  by  reason  of  the  failure  of  its  intestate, 
Joseph  Senn,  to  perform  the  contract  made  with  her  for 
the  purchase  of  the  lot  in  question;  the  amount  of  dam- 
ages claimed  being  $650.00,  the  difference,  as  alleged,  be- 
tween $3,200.00,  the  fair  market  value  of  the  lot  at  the 
date  of  the  contract,  and  the  $3,850.00,  purchase}  price, 
Senn  then  obligated  himself  to  pay  for  it. 

The  facts  as  related  in  the  opinion  were  properly  set 
forth  by  the  petition,  which  also  alleged  that  the  estate 
devised  by  the  will  of  C.  E.  Boswell  was  mainly  real 
property  consisting  of  nine  lots  in  the  city  of  Louisville, 
exclusive  of  the  one  contracted  for  by  Senn,  worth  in  the 
aggregate  $15,415.90 ;  that  the  testator  was  owing  at  the 
time  of  his  death  debts  aggregating  $8,123.81,  all  secured 
by  first  mortgage  liens  upon  real  estate,  other  than  thu 
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lot  contracted  to  Senn,  and  that  the  object  of  the  execu- 
trix in  selling  the  lot  contracted  to  the  latter,  was  to  make 
the  profit  that  wonld  result  therefrom  and  reinvest  the 
proceeds  in  other  real  estate  for  the  benefit  of  the  tesita- 
tor's  estate  and  the  devisees  of  his  will,  as  authorized  by 
the  provisions*  of  that  instrument. 

Appellee  filed  a  general  demurrer  to  the  petition, 
which  was  sustained  by  the  court,  and  to  which  ruling  ap- 
pellant excepted.  She  declined  to  plead  further  and  the 
court  entered  judgment  dismissing  the  petition,  from 
which  judgment  she  has  appealed. 

The  judgment  of  the  circuit  court  was  based  on  the 
theory  that  under  Kentucky  Statutes,  section  2087,  the 
creditors  of  C.  E.  Boswell  had  a  lien  for  six  months  from 
his  death  upon  the  estate  devised  by  his  will  as  security 
for  the  payment  of  their  debts,  during  which  a  lis 
pendens  might  be  created  against  it,  and  that  a  sale  of 
any  part  of  the  real  estate  could  not  be  made  within  that 
time  by  the  executrix,  even  under  a  power  of  sale  con- 
ferred by  the  will,  which  would  defeat  the  lien  of  the 
creditors;  hence,  appellee's  intestate,  Joseph  Sonn,  by 
reason  of  his  purchase  of  a  parcel  of  the  d-evised  realty 
of  appellant  as  executrix,  was  not  compelled  to  perform 
the  contract,  nor  to  accept  the  deed  she  tendered  him.  In 
other  words,  it  was  that  court's  conclusion  that  as  the 
purchase  was  made  within  six  months  after  the  testa- 
tor's death  and  probate  of  his  will,  the  title  the  deed 
would  have  conveyed  the  purchaser  would  have  been  sub- 
ject to  the  lien  given  the  creditors  by  the  statute,  and 
that  the  property  was  not,  therefore,  free  of  incumbrance 
as  stipulated  in  the  contract  of  sale. 

We  are  not  inclined  to  concur  in  the  conclusion  reach- 
ed by  the  circuit  court,  and  while  the  question  in  issue 
does  not  seem  to  have  been  passed  on  by  us,  we  think  it  is 
settled  by  the  language  of  the  statute  itself,  which  is  as 
follows : 

'*When  the  heir  or  devisee  shall  alien,  before  suit 
brought,  the  estate  descended  or  devised,  he  shall  be 
liable  for  the  value  thereof,  with  legal  interest  from  the 
time  of  alienation,  to  the  creditors  of  the  decedent  or 
testator;  but  the  Ci^tate  so  aliened  shall  not  be  liable  to 
the  creditors  in  the  hands  of  a  hofia  fide  purchaser  for 
valuable  consideration,  unless  action  isi  instituted  within 
six  months  after  the  estate  is  devised  or  descended  to 
subject  the  same." 
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We  have  repeatedly  held  that  the  section,  supra,  is 
essentially  a  creditor's  lien  statute  which  saves  the  real 
estate  left  by  a  testator  or  decedent  for  the  protection 
of  creditors  for  six  months  after  the  death  of  such  tes- 
tator or  decedent,  during  which  time  it  cannot  be  aliened 
or  otherwise  disposed  of  by  the  devisee  or  heir  to  their 
prejudice.  Kelley  v.  Culver's  Admrx.,  116  Ky.  241; 
Alderson  v.  Alderson's,  Gdn.,  120  Ky.  666;  Elliott,  etc.  v. 
Schoville's  Assignee,  114  Ky.  584.  It  will  be  found,  how- 
ever, thaft  in  each  of  these  cases,  and  all  others  involv- 
ing the  construction  of  the  statute,  supra,  decided  in  this 
jurisdiction,  the  conveyances  attacked  were  all  made  by 
devisees  or  heirs  at  law  who  took  the  property  involved 
by  devise  or  inheritance  and  attempted  to  convey  it  in 
contravention  of  the  statute.  In  some  of  these  cases  it 
was  declared  that  a  purchaser  from  the  heir  within  six 
months,  takes  the  place  of  the  heir  with  respeat  to  the 
rights  of  creditors  of  the  estate.  Bobertson  v.  Hines, 
154  Ky.  364;  Buchanan  v.  Boyd,  135  Ky.  94.  Indeed, 
so  insi-S'tent  is  the  law  in  its  requirements  that  the  de- 
visee or  heir  at  law  shall  take  nothing  from  a  testator's 
or  decedent's  estate,  until  the  Matter's  creditors  have  been 
paid  therefrom  what  is  justly  due  them,  that  the  legis- 
lature has  given  it  further  expression  by  the  enactment 
of  section  2088  Kentucky  Statutes,  which  declares : 

*'To  the  extent  of  assets  received,  the  representative, 
heir  and  devisee  of  an  heir  or  devisee,  shall  be  chargeable 
for  the  liabilities  of  their  decedent  or  testator,  re- 
spectively, to  the  creditors  of  the  original  decedent  or 
testator." 

The  reason  for  holding  the  devisee  or  heir  at  law, 
and  the  devised  or  inherited  estate  he  may  receive  under 
the  lien  imposed  by  section  2087,  supra,  is  patent. 
He  is  under  no  bond  to  refund  to  creditors  what  he  may 
have  received  from  the  estate  of  the  testator  or  decedent, 
nor  is. he,  in  the  absence  of  action  by  the  creditors,  sub- 
ject to  the  direct  control  of  the  court;  hence  the  object 
of  the  statute  is  to  give  the  devised  or  inherited  estate 
such  a  status  in  the  hands  of  the  devi-see  or  heir  as  will 
save  it  for  the  payment  of  the  debts  of  creditors  such 
time  as  will  enable  them  to  take  the  necessary  steps  to 
enforce  their  payment. 

The  status  of  a  personal  representative,  however, 
is  wholly  different,  especialfy  if  he  be  the  executor  of  a 
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will  with  the  power  to  sell  and  convey  real  estate.  It 
will  be  observed  that  section  2087  does  not  include  or 
mention  an  executor,  executrix  or  other  personal  repre- 
sentative; therefore  he  or  she  is  not  of  the  class  pro- 
hibited from  alienating  an  estate  descended  or  devised, 
within  the  six  months  prescribed  by  the  statute.  So 
under  the  well  known  rule  that  where  the  language  of 
a  statute  clearly  restricts  its  meaning  and  confines  its 
operation  to  a  single  thing  or  class,  other  things  or  per- 
sons of  other  classes  not  mentioned  are  thereby  excluded, 
it  would  seem  that  appellant  was  not  prevented  "by  any- 
thing contained  in  the  statute  from  making  the  sale  of 
the  lot  in  question  to  Senn. 

In  addition  to  what  has  been  said,  at  common  law  the 
heirs  and  devisees  took  the  realty  by  descent  or  devise 
free  from  the  debts  of  the  ancestor  or  testator.  In  Alder- 
son  v.  Alderson,  120  Ky.  666,  it  is  said : 

'^This  rule  obtained  except  where  the  ancestor  ex- 
pressly charged  or  bound  the  heirs  or  devisees  for  the 
payment  of  his  debts.  This  common  law  rule  was 
changed  by  statute  in  1797.  Since  that  time  the  heir  or 
devisee  takes  by  descent  or  devise  the  property  of  the 
ancestor  subject  to  all  valid  claims  against  the  ances- 
tor's estate,  taking  it  with  all  the  burdens  he  left  upon 
it.  Lands  which  descend  or  are  devised,  are  regarded  in 
equity  as  funds  for  the  payment  of  debts  of  the  ancestor, 
and  the  heirs  or  devisees  should  be  regarded  in  chancery 
as  holding  the  -same  as  a  trust  fund  or  pioperty,  and  the 
chancellor  may  either  subject  the  land  as  a  trust  fund  or, 
if  the  land  has  been  alienated,  the  chancellor  may  lay 
hold  of  the  proceeds  for  the  payment  of  the  ancestor's 
debts  or  render  the  heir  or  devisee  personally  liable  to 
the  extent  of  the  value  of  the  land  received.  Buford  v. 
Rawlings'  Exor.,  5  Dana,  283.  Formerly  the  heir  or  de- 
visee could  alienate  lands  received  at  any  time  after  the 
death  of  the  ancestor  and  pass  a  good  title  to  a  bona  fide 
purchaser  for  a  valuable  consideration,  but  under  the 
present  statute  this  cannot  be  done  until  after. six  months 
from  the  death  of  the  ancestor.  And  the  only  way  to 
prevent  or  defeat  the  creditors  of  the  deceased  from 
subjecting  his  land  to  the  payment  of  their  claims  is  by 
a  voluntary  alienation  by  the  heir  or  devisee  after  six 
months  from  the  date  of  the  death  of  the  ancestor.  In 
equity  and  good  conscience  the  debts  of  the  deceased 
should  be  paid  out  of  the  estate  left  by  him  before  it 
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should  be  made  to  pay  the  individual  debts  of  the  heir 
or  devisee.'' 

As  section  2087  Kentucky  Statutes  is  in  derogation 
of  the  common  law  it  should  not  be  given  a  strained  or 
illiberal  construction;  and  as  it  does  not  in  language  or 
meaning  declare  that  an  executor  given  power  of  sale 
by  the  will  shall  not  sell  devised  estate  free  of  liens  of 
creditors  until  six  months  after  the  death  of  the  testa- 
tor, it  is  not  to  be  regarded  as  preventing  appellant  from 
doing  so.  Moreover,  the  executor  is  a  trustee  for  the 
benefit  of  creditors  and  must  see  to  the  payment  of  their 
debts ;  and  if  necessary  to  apply  the  proceeds  of  real  es- 
tate sold,  first  to  the  payment  of  their  debts  he  must  do 
so.  Harding  v.  Harding,  151  Ky.  398.  Manifestly,  the 
statute,  supra,  wa^  enacted  for  the  benefit  of  creditors, 
but  to  hold  that  it  prevents  a  personal  representative 
from  selling  real  estate  to  pay  debts  for  six  months, 
would  compel  the  creditors  to  wait  for  their  debts  six 
months.  The  fact  that  the  sale  of  real  estate  attempted 
to  be  made  by  the  executrix  in  this  case  was  for  rein- 
vestment, had  no  eflfect  on  her  right  under  the  statute  to. 
make  it,  besides  the  property  in  which  sh^  would  have 
invested  the  proceeds  of  that  sale  would  have  been  as 
much  liable  for  the  debts  of  the  testaitor  as  was  the  prop- 
erty sold;  and  it  is  admitted  by  the  appellee's  demurrer 
to  the  petition  that  the  value  of  the  property  left  by  the 
testator,  exclusive  of  the  lot  sold  Senn,  is  far  greater 
than  the  amount  of  the  debts  owing  by. his  estate.  In 
no  event  could  the  creditors  of  Boswell's»  estate  have 
been  prejudiced  by  the  consummation  of  the  sale  made 
by  the  executrix  to  Senn.  If  necessary  she  could  have 
been  made  to  apply  the  proceeds  to  the  payment  of  the 
testator's  debts,  or  reinvest  the  same  in  other  real  estate 
which  would  still  be  subject  to  the  debts  of  the  creditors, 
to  accompli-sth  either  of  which  ends  the  executrix  might 
also  have  been  required  by  the  creditors  to  give  bond 
with  security  in  her  executorial  capacity.  So  we  here 
have  a  case  in  which  the  executrix  having  a  duty  to  per- 
form under  the  will  performed  it,  or  attempted  to  do  so, 
and  we  do  not  feel  called  upon  to  declare  that  such  duty 
if  performed  would  have  been  void,  when  to  do  so  we 
would  be  compelled  to  read  into  a  plain  statute  words 
which  are  not  there.  In  order  to  hold  that  section  2087 
Kentucky  Statutes  embraces  the  instant  case  we  must 
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add  to  or  insert  in  it  the  words  *' personal  representa- 
tives," which  properly  cannot  be  done. 

Furthermore,  to  hold  that  the  executrix  could  not 
pass  a  good  title  to  the  purchaser  of  the  lot  in  question 
under  the  circumstances  in  this  case  we  must  also  hold 
that  it  would  be  the  duty  of  the  purchaser  to  look  to  the 
application  of  the  purchase  money  which  would  contra- 
vene the  provisions  of  -section  4846  Kentucky  Statutes 
providing  that: 

''Where  lands  are  devised  to  be  sold  on  special  or 
general  trust,  or  are  conveyed  or  devised  to  trustees  or 
executors  in  trust  to  be  sold  generally  or  for  any  specific 
purpose,  the  purchaser  shall  not  be  bound  to  look  to  the 
application  of  the  purchase  money,  unless  so  expressly 
required  by  the  conveyance  or  devise. '* 

In  our  opinion  the  provisions  of  section  2087,  supra, 
furnish  no  excuse  to  the  purchaser  of  the  lot  from  the 
executrix  for  failing  to  accept  the  deed  thereto  tendered 
him  by  her  or  to  pay  the  purchase  money  constituting 
the  consideration  for  same.  The  New  York  cases  relied 
on  by  counsel  for  appellee  are  based  upon  a  statute  con- 
taining certain  provisions  not  found  in  ours,  hence  we 
regard  the  decisions  in  question  inapplicable  to  our  own 
statute,  which  is  wholly  free  of  ambiguity  and  can  have 
no  other  meaning  than  that  we  have  herein  given  it. 

For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded  to  the  circuit  court  with  directions 
to  overrule  the  demurrer  to  the  petition  and  for  such 
further  proceedings  as  may  be  consistent  with  the 
opinion. 


White's  Administrator  v.  Thompson. 

(Decided  March  16.  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Pleas  Branch,  Second  Division). 

1.  Pleading— Dei>arture  In  Reply.— A  denial  in  a  reply  of  an  allega- 
tion in  the  answer  will  not  remove  the  effect  of  a  contrary  affirma- 
tive allegation  in  the  petition. 

2.  Elstoppel— Ckmduct  That  Will  Amount  To.— One  of  the  owners  of 
a  division  fence  that  was  either  on  the  line  or  on  the  property  of 
the  owner  who  desired  to  remove  it  and  put  a  new  fence  in  Its 
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place  wrote  a  letter  to  the  adjoining  landowner  informing  him 
of  his  Intention  and  telling  him  if  hei  had  any  objection  to  make 
it  known.  .  No  objection  was  made,  the  old- fence  was  taken  down 
and  a  new  one  erected;  held  that  the  adjoining  l^andowner  was 
estopped  to  sue  for  damages  the  party  who  took  the  old  fence 
down. 

MOORMAN  &  WOODWARD  and  HARDIN  H.  HERR  for  appellant 

D.  MOXLEY  for  appellee. 

Opinion  of  the  Coxjbt  by  Chief  Justice  CabroioL — 
Affirming. 

In  this  suit  by  the  administrator  of  Gassaway  H. 
White  to  recover  damages  in  the  sum  of  $500.00,  it  was 
alleged  in  the  petition  that  he  died  the  owner  of  a  lot 
30  feet  wide  and  150  feet  deep  in  the  city  of  Louisville 
that  adjoined  a  lot  owned  by  the  appellee,  Samuel  G. 
Thompson;  that  Thompson  in  September,  1916,  ''with- 
out right,  or  authority  and  against  the  will  of  the  said 
Gassaway  H.  White  and  this  plaintiff  entered  upon  the 
aforesaid  property  and  wilfully,  wrongfully  and  unlaw- 
fully tore  down  and  destroyed  a  hedge  fence  that  was  on 
or  near  the  western  boundary  line  of  said  property  of 
the  plaintiffs  and  further  wilfully,  wrongfully  and  un- 
lawfully, tore  off  a  wooden  support  and  railing  which 
was  attached  to  the  house  of  the  plaintiff  located  on  the 
above  described  lot." 

For  an  answer  to  the  petition  Thompson  after  deny- 
.  ing  the  material  averments  affirmatively  set  up  by  way 
of  estoppel  that  on  or  about  the  time  referred  to  by  the 
plaintiff  in  his  petition  ''there  was  a  hedge  fence  on  the 
property  of  this  defendant,  separating  the  property  of 
this  defendant  from  the  property  of  the  plaintiff,  and 
this  defendant  says  that  he  did  take  the  said  fence  down 
and  erected  an  iron  railing  fence  in  its  place  on  his  own 
property  and  in  within  about  three  inches  of  the  prop- 
erty line  of  the  plaintiff  and  defendant  says  that  a  few 
days  before  the  hedge  fence  referred  to  in  the  petition 
was  taken  down  and  the  iron  railing  fence  erected  near 
the  property  line  of  the  plaintiff's  property,  this  de- 
fendant wrote  a  letter  to  the  plaintiff,  Gassaway  White, 
and  notified  and  informed  the  said  plaintiff  in  said  letter 
that  the  said  fence  was  on  his  property  and  was  a  di- 
vision fence  between  the  property  of  the  plaintiff  and 
the  defendant  and  that  it  was  in  bad  condition  and  ought 
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to  be  taken  down  and  that  he  would  proceed  to  take  said 
fence  down  and  erect  a  new  fence  on  his  own  property 
which  would  be  a  division  fence  between  his  property 
and  the  property  of  the  plaintiff  and  in  said  letter  defend- 
ant notified  the  said  plaintiff  that  if  he  had  any  objection 
to  the  removal  of  said  fence  to  state  said  objection. 

''Defendant  says  that  the  said  letter  was  received  by 
the  said  Gassaway  White,  and  that  after  receiving  said 
letter,  said  White  saw  defendant  removing  the  said 
hedge  fence  and  erect  said  iron  fence  and  made  no  pro- 
test or  objection  or  complaint  of  any  kind  or  description 
and  defendant  says  that  the  said  plaintiff  is  barred  and 
estopped  from  claiming  any  damages  because  of  the  re- 
moval of  said  fence  by  his  action  in  not  objecting  there- 
to, and  defendant  pleads  and  relies  on  said  facts  as  an 
estoppel  against  the  claims  of  the  plaintiff  herein.** 

To  this  answer  a  reply  wa®  filed  denying  that  the 
hedge  fence  was  on  the  property  of  Thompson  and  that 
Thompson  ''took  down  any  fence  other  than  the  hedge 
fence  on  the  property  that  decedent  White  owned." 

There  was  no  denial  of  the  allegation  in  the  answer 
that  Thompson  wrote  or  that  White  received  the  letter 
set  up  in  the  answer  of  Thompson. 

The  lower  court  sustained  a  demurrer  to  the  reply 
and  the  plaintiff  declining  to  plead  further  the  petition 
was  dismissed. 

On  the  pleadings  it  will  be  seen  that  the  lower  court 
was  of  the  opinion  that  the  undenied  plea  of  estoppel  set 
up  by  Thompson  in  his  answer  was  a  bar  to  the  recovery 
sought  in  the  petition,  and  the  sufficiency  of  this  defense 
is  the  only  substantial  question  in  the  case. 

It  will  be  observed  that  the  petition  alleged  that  the 
hedge  fence  torn  down  by  Thompson  "was»  on  or  near 
the  western  boundary  line''  of  the  property  of  the  plain- 
tiff, Wm.  White,  while  in  the  answer  of  Thompson  the 
allegation  was  that  the  fence  was  on  his  property  and 
that  the  iron  fence  put  in  its  place  was  also  located  on 
his  property. 

It  will  be  noticed  that  the  reply  denies  that  the  hedge 
fence  was  on  the  property  of  Thompson,  but  this  denial 
in  the  reply  cannot  change  the  effect  of  the  affirmative 
admission  and  averment  in  the  petition  that  the  hedge 
fence  was  "on  or  near"  the  property  line  of  White,  and 
con-sitruing  the  petition  most  strongly  against  the  pleader 
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we  must  take  it  for  confessed  that  the  hedge  fence  while 
on  the  line  was  yet  located  on  the  property  of  Thompson. 

If  this  hedge  fence  had  been  located  on  the  property 
of  the  Whites  they  could  easily  have  so  averred,  and  the 
fact  that  they  did  not  is  virtually  conclusive  of  the  issue 
that  it  was  not  on  their  property,  and  especially  are  we 
authorized  to  so  conclude  by  the  failure  to  deny  the  al- 
legation of  the  answer  that  the  iron  fence  put  up  to  take 
its  place  was  located  on  the  property  of  Thompson. 

Taking  this  view  of  the  case  Thompson  had  the  right 
to  take  down  the  hedge  fence  on  his  own  property  and 
put  in  the  place  of  it  on  his  own  property  the  iron  fence. 

But  if  it  should  be  admitted  that  the  hedge  fence  was 
immedia/tely  on  the  line  between  the  two  lots  and  partly 
on^each  we  think  the  Whites  were  estopped  by  their  con- 
duct from  bringing  this  action  to  recover  damages  for 
its  removal.  The  confessed  allegations  of  the  answer 
make  it  a  clear  case  of  estoppel  under  the  authority  of 
Trimble  v.  King,  131  Ky.  4;  Johnson  v.  Elkhorn  Gas 
Coal  Mining  Co.,  176  Ky.  676. 

If  the  letter  written  by  Thompson  to  White  does  not 
under  the  pleadings  constitute  an  estoppel  it  would  be 
difficult  to  find  a  state  of  facts  that  would.  Here  we  have 
a  short  division  fence,  that  is  either  immediately  on  the 
line  or  on  the  property  of  an  owner  who  wants  to  remove 
it  and  replace  it  by  another  and  better  fence.  This  owner 
writes  a  letter  to  the  adjoining  owner  saying  to  him  thait 
the  fence  was  in  bad  repair  and  he  wanted  to  take  it 
down  and  put  in  its  place  on  his  own  property,  but  on  the 
line,  a  good  fence  at  his  own  expense;  also  telling  him 
that  if  he  had  any  objection  he  wanted  him  to  make  it 
known.  The  adjoining  owner  gets  the  letter,  but  makes 
no  objection  or  protest  of  any  kind;  he  stands  by  and 
sees  his  neighbor  tear  down  the  old,  put  up  a  new  fence 
at  his  own  expense  and  then  sues  him  for  damages. 

It  is  further  said  for  appellant  that  even  if  he  is 
estopped  by  the  letter  from  seeking  to  recover  damages 
on  account  of  the  fence  that  he  should  have  a  right  to  re- 
cover for  the  alleged  wrongful  act  of  Thompson  in  tear- 
ing off  '*a  wooden  support  and  railing  which  was  at- 
tached to  the  house  of  plaintiff."  This  act  on  the  face  of 
it  appears  to  be  a  very  unsubstantial  ground  for  dam- 
ages, but  aside  from  its  trivial  nature  it  is  plain  that 
this  piece  of  wood  waa  in  some  way  a  part  of  or  attached 
to  the  hedge  fence  and  that  in  tearing  down  the  fence  it 
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was  also  pulled  down  or  removed.  This  railing  should 
go  with  the  fence ;  the  right  to  remove  the  fence  carried 
with  it  the  right  to  remove  the  railing. 

The  judgment  is  affirmed. 


Kentucky  Glycerine  Company  v.  Clouse,  Adminiftra- 

trix,  etc 

(Decided  March  19, 1920.) 

Appeal  from  Wayne  Circuit  Court. 

Master  and  Servant — ^Aotion  by  Widow  Against  Husband's  Em- 
ployers — Settlement — Id  a  suit  by  a  widow  against  her  husband's 
former  employer  the  course  of  dealing  between  the  employer  and 
employee,  and  the  form  of  voucher*  used  in  monthly  settlements 
between  them  was  such  as  precludes  the  recovery  by  the  widow 
of  certain  alleged  claims  for  expenses,  etc.,  excepting  only  one 
item  which  the  employer  had  agreed  to  pay  upon  presentation 
of  a  proper  receipt. 

J.  P.  HARRISON  for  appellant. 

CRESS  &  CRESS  for  appellee. 

Opinion  of  the  Court  by  Judge  Quin — Sustaining 
motion  for  appeal,  granting  appeal  and  reversing  judg- 
ment. 

James  Clouse  was  employed  by  appellant,  as  a  shooter 
of  oil  wells  and  lost  his  life  November  1,  1916,  while  so 
employed.  During  the  period  of  his  employment  from 
1910  to  1916  his  compensation  varied.  In  1916  he  re- 
ceived $10.00  for  each  well  he  shot,  his  exi)enses,  and 
five  dollars  per  day  for  each  day  going  to  and  returning 
from  the  work  assigned  him.  Decedent  furnished  his 
own  teams.  Monthly  settlements  were  made  by  vouchers 
embracing  the  work  done  the  preceding  month,  including 
the  extra  or  road  time  as  it  is  called,  and  the  expenses 
incurred  by  decedent.  The  vouchers  contained  this 
clause  : 

**If  correct  please  receipt  and  return  voucher  im- 
mediately, detaching  no  papers.  In  case  of  error  return 
the  papers  with  an  explanatory  letter,  making  no  altera- 
tion on  voucher. '* 
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After  his  death  the  company  made  a  settlement  with 
decedent's  widow  for  the  amounts  claimed  to  be  due,  and 
in  addition  voluntarily  paid  certain  expenses  incident  to 
his  funeral.  Thereafter  this  suit  was  instituted  by  the 
widow,  as  administratrix,  seeking  to  recover  from  the 
company  various  items  of  expense,  salary,  road  time,  etc. 

On  the  comi)any's  motion  the  case  was  transferred  to 
equity  and  referred  to  the  master,  who  filed  his  report 
finding  for  plaintiff  in  the  sum  of  $463.00.  This  was  re- 
duced to  $403.00  by  the  circuit  court  and  judgment 
entered  accordingly,  to  reverse  which  the  company  has 
made  a  motion  for  an  appeal.  The  amount  allowed  is 
made  up  of  six  items,  to-wit  : 

$33.00  for  auto  hire  and  expenses  trip  to  Irvine. 

$25.00  for  shooting  well  at  Oneida,  Tenn. 

$25.00  for  trip  to  Irvine. 

$15.00  for  3  days  on  road  to  shoot  well  at  Dry  Ridge. 

$5.00  for  auto  for  trip  to  factory. 

$300.00  for  rent  of  barn  ait  $5.00  per  month. 

In  a  letter  written  decedent  by  the  company  it  agreed 
to  pay  the  first  item  as  soon  as  it  was  furnished  a  re- 
ceipt from  the  owner  of  the  automobile  in  which  the  trip 
was  made,  showing  the  sum  claimed  had  been  charged 
and  paid.  It  was  contended  by  the  company  that  the  re- 
ceipt was  furnished  and  the  amount  included  in  the 
August,  1916,  settlement.  However,  the  company  on 
October  4,  1916,  was  still  disputing  the  account,  a  posi- 
tion rathei  inconsistent  with  its  theory  of  payment.  It 
would  hardly  be  contesting  an  item  which  had  been  paid, 
and  one  it  had  promised  to  pay  after  the  production  of 
a  receipt  it  had  called  for.  We  think  the  proof  sufficient 
to  support  the  findings  of  the  master  and  the  judgment 
of  the  court  in  the  allowance  of  this  sum. 

The  proof  is  not  sufficient  to  sustain  the  judgment  as 
to  the  other  items  which  go  to  make  up  the  total  allow- 
ance. The  chief  of  these  is  $300.00  for  the  rent  of  de- 
cedent's barn  for  the  storage  of  certain  suppliesj  and  ma- 
terials. It  appears  the  company  had  been  paying  a  man 
named  Barnes  $5.00  a  month  for  a  part  of  his  stable  for 
storage  purposes,  but  the  record  fails  to  show  any  agree- 
ment between  decedent  and  the  company  by  which  the 
latter  agreed  to  pay  Clouse  any  rental  after  the  supplies 
had  been  removed  from  the  Barnes  place  to  the  home  of 
decedent.    There  is  no  reference  to  rent  in  the  corre- 
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spondence  between  decedent  and  the  company;  it  was 
never  mentioned  in  any  of  the  monthly  settlements.  The 
course  of  dealing  between  the  parties  and  the  form  of 
voucher  used  negatives  the  ideja  of  an  understanding  or 
agreement  to  pay  rent.  If  the  company  at  any  time  had 
obligated  itself  to  compensate  decedent,  it  is  highly  im- 
probable he  would  have  kept  material  and  supplies  of  the 
company  in  his  bam  for  a  period  of  something  over  five 
years  and  never  said  anything  about  it.  The  plain tiflf's 
main  contention  in  this  respect  is  that  inasmuch  as 
Barnes  had  been  paid  a  rental  and  the  company  paid 
the  widow  a  similar  amount  after  her  husband's  death 
until  the  property  was  removed,  there  was  an  implied 
coiitract  to  pay  her  husband,  but  the  record  does  not 
support  this  theory.  On  the  contrary  it  is  testified  the 
transfer  from  the  Barnes  place  to  decedent's  home  was 
without  the  company's  knowledge  and  that  it  protested 
against  the  change  when  it  discovered  it  had  been  made. 
There  is  a  like  failure  of  proof  as  to  the  other  items,  the 
allowance  of  none  of  which  was  proper. 

Wherefore  the  motion  for  appeal  is  sustained,  the 
appeal  granted,  and  judgment  reversed  with  instructions 
to  enter  a  judgment  in  plaintiff's  favor  for  the  sum  of 
$33.00. 


Ocala  Oil  Company  v.  Hughes,  et  al. 

(Decided  March  19,  1920.) 
Appeal  from  Allen  Circuit  Court. 

Mines  and  Minerals— l.eases  and  Contracts— Forfeiture.— Under 
an  oil  and  gas  lease,  whereby  the  lessee  agreed  to  complete  a 
well  on  the  premises  within  one  year  or  pay  rental  at  the  rate 
of  twenty-five  cents  per  acre  per  year  for  each  additional  year 
in  which  no  well  was  completed,  the  lessor  was  not  entitled  to 
forfeit  the  lease  for  failure  to  develop  the  premises  until  he  first 
demanded  that  the  lessee  begin  the  development  and  give  him  a 
reasonable  time  thereafter  in  which  to  do  so;  nor  can  the  lessor 
forfeit  the  lease  by  suit  or  otherwise  during  the  period  for  which 
he  has  accepted  payment  of  the  annual  rental. 
Mines  and  Minerals— Leases  and  Contracts— Forfeiture. — Since, 
however,  the  chief  purpose  of  the  lessor  in  oil  and  gas  leases  is 
to  obtain  and  market  as  much  of  the  oil  and  gas  as  possible,  he 
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may  decline  to  accept  the  stipulated  rentals  for  an  extension  of  the 
right  to  begin  operations,  and  demand  of  the  lessee  the  perfonn- 
ance  of  the  contract  by  commencing  operations,  which,  if  not 
done  within  a  reasonable  time  thereafter,  a  forfeiture  and  can- 
cellation of  the  lease  may  be  had  by  the  lessor. 

GILiLIAM  &  GILUAM  for  appellant. 

No  brief  for  appellees. 

»  Opinion  of  the  Couet  by  Judge  Thomas — Reversing. 

The  appellant  and  defendant  below,  Ocala  Oil  Com- 
pany, is  a  corporation,  and  at  the  time  of  filing  this  snit 
it  was  the  owner  by  successive  transfers  of  a  lease  which 
appellees  and  plaintiffs  below,  Rebecca  Hughes  and  hus- 
band, J.  M.  Hughes,  executed  on  May  2, 1913,  to  W.  May- 
field,^  under  the  terms  of  which  the  lessors  granted  the 
lessee  the  exclusive  right  to  mine  and  operate  for  oil  and 
gas  on  thirty-four  acres  of  land  in  Allen  county  owned  by 
the  wife.  The  usual  stipulations  giving  the  right  to  the 
lessee  to  construct  pipe  lines,  tanks,  and  other  structures 
necessary  for  such  mining  operations,  are  contained  in 
the  lease,  and  the  lessors  were  to  receive  a  royalty  of  one- 
eighth  of  the  oil  produced,  and  were  paid  a  bonus  of  five 
dollars.  The  lessee  agreed  to  complete  a  well  on  the 
lea-sed  premises  within  one  year  from  the  date  of  the 
lease ;  or  if  not,  then  to  pay  a  rental  of  twenty-five  cents 
per  acre  annually  until  the  completion  of  a  well,  but  the 
rental  was  to  be  paid  quarterly  in  advance. 

Plaintiflfs  filed  this  suit  on  April  3,  1916,  alleging  in 
itheir  petition  that  the  terms  of  the  lease  had  not  been 
complied  with,  and  that  defendant  and  its  predecessors 
in  title  had  failed  and  refused  to  complete  or  even  begin 
the  drilling  of  a  well,  and  that  they  had  failed  to  pay  the 
stipulated  rentals  after  the  expiration  of  the  first,  year 
of  the  lease ;  and  that  a  demand  had  been  made  of  them 
to  cancel  and  surrender  the  lease,  which  was  refused. 

The  answer  denied  the  allegations  of  the  petition, 
and  upon  trial  the  court  sustained  the  prayer  of  the  peti- 
tion and  decreed  a  forfeiture  and  cancellation  of  the 
lease.  Complaining  of  that  judgment,  defendant  prose- 
cutes this  appeal. 

We  have  not  been  favored  with  a  brief  for  appellees, 
but  we  conclude  that  they  seek  to  and  the  court  did  apply 
the  doctrine  of  the  cases  of  Warren  Oil  &  Gas  Company 
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'  V.  Gilliam,  182  Ky.  807;  Dinsmoor  v.  Combs,  177   Ky 
740;  Killebrew,  et  al.  v.  Murray,  151  Ky.  345:  Eastern 
Kentucky  Mineral  &  Timber  Company    v.    Swann-Day 
Lumber  Company,  148  Kentucky  82,  and  Monarch  Oil, 
Gas  &  Coal  Company  v.  Richardson,  124  Ky.  602.  That 
doctrine  is  that  because  of  the  fluctuating  and  uncertain 
character  of  fugacious  minerals  like   oil  and  gas,  the 
primary  intention  of  the  parties  to  a  lease  like  the  one 
under  consideration  is  to  develop  the  leased  premises  for 
the  production  of  such  minerals  as  speedily  as  possible ; 
and  that  the  stipulated  nominal  rental  for  a  failure  to  do 
so  would  not  relieve  the  lessee  from  incurring  a  for- 
feiture of  the  lease  for  his  failure  to  develop  within  a 
reasonable  time.     However,  in  order  for  the  lessor  to 
avail  himself  of  the  right  to  insist  upon  a  forfeiture,  he 
must  not  only  refuse  to  accept  the  rentals,  but  he  must 
make  a  demand  of  the  lessee  to  develop  the  premises, 
and  if  the  latter  faife  to  do  so  within  a  reasonable  time 
thereafter  the  lease  will  in  some  instances  be  forfeited, 
and  in  others  a  forfeiture  will  be  decreed  by  the  court 
having  jurisdiction  over  the  subject  matter.   Under  the 
doctrine  referred  to  there  could  be  no  doubt  of  the  cor- 
rectness of  the  judgment  appealed  from  if  the  testimony 
showed  the  conditions  authorizing  the  application  of  the 
doctrine,  but  we  are  convinced  that  the  testimony  wholly 
fails  to  establish  such  conditions. 

The  year  in  which  the  lessee  was  given  the  right  to 
complete  a  well  expired  on  May  2, 1914.    Five  days  prior 
thereto,  on  April  27,  1914,  the  then  o\Naier  of  the  lease 
(liamble  Creek  Oil  Company)  paid  by  check  to  the  bus- 
band,  J.  M.  Hughes,  $8.50,  being  one  year's   rental   at 
twenty-five  cents  per  acre.    If  this  payment  was  legally 
made,  it  posponed  plaintiffs'  right  to  insist  upon  a  de- 
velopment of  the  leased  premises  until  after  May  2, 1915. 
After  that  date  no  payment  of  rentals  for  the  year  end- 
ing May  2, 1916,  was  made  until  December  23, 1915,  when 
another  check  wa&  issued  to  the  husband  covering  the 
rentals  for  that  year,  and  which  extended  the  right  of  the 
lessee  to  explore  the  premises  for  oil  until  beyond  the 
time  of  the  filing  of  this  suit.    If  between  May  2,  1915, 
and  December  23,  of  the  same  year,  plaintiffs  had  in- 
sisted upon  a  forfeiture  by  demanding  of  the  lessee  the 
development  of  the  leased  premises,   they  would    have 
been  completely  within  the  doctrine  of  the  cases,  supra. 
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But  Saving  failed  to  do  so,  and  subsequently  acc<3pting 
the  rentals,  they  waived  their  rights  in  the  premises. 

Perhaps  it  was  insisted  for  plaintiffs  below  (there 
being  no  brief  informing  us)  that  the  payment  of  the 
rentals  to  the  husband  instead  of  the  wife,  who  was  the 
real  owner  of  the  leased  premises,  was  insufficient  to 
bind  the  wife,  since  she  claims  in  her  testimony  that  he 
was  not  her  agent,  and  says  that  she  did  not  receive  from 
her  husband  any  part  of  the  payments  made  to  him.  But 
waiving  the  general  proposition  as  to  the  right  of  the 
husband  in  such  cases  to  act  as  agent  for  his  wife,  we 
think  the  terms  of  the  lease  involved  fully  authorized 
the  lessee  to  pay  the  stipulated  rentals  to  the  husband. 
In  the  lease  the  wife  ancJ  the  husband  are  designated  as 
'^parties  of  the  first  part,"  and  with  reference  to  the 
payment  of  the  rentals  for  an  extension  of  the  right  to 
complete  a  well  after  the  first  year,  the  contract  says: 
**The  above  rental  shall  be  paid  to  the  parties  of  the  first 
part  in  person,  or  deposited  or  mailed  to  his  credit  in  the 
Allen  County  National  Bank  at  Scottsville. ' '  The  agree- 
ment being  that  payment  might  be  made  to  either  of  the 
parties  of  the  first  part,  a  payment  to  one  of  them  will 
be  sufficient,  since  one  is  constituted  the  agent  of  the 
other  to  accept  payment  for  both. 

Under  the  facts  enumerated,  plaintiffs  did  not  have 
the  right,  after  accepting  the  rentals,  to  demand  a  per- 
formance or  insist  upon  the  beginning  of  operations ;  but 
if  otherwise,  the  only  evidence  of  any  character  of  de- 
mand found  in  the  record  is  an  insistence  by  Mrs. 
Hughes  that  according  to  her  understanding  of  the  lease 
she  was.  entitled  to  twenty-five  cents  per  acre  rental 
quarterly,  or  a  total  sum  of  one  dollar  per  acre  annually, 
which  is  contrary  to  the  express  terms  of  the  lease,  and 
there  is  no  effort  in  this  suit  to  reform  it  for  either 
fraud  or  mistake.  When  the  increased  rent  was  demand- 
ed by  her,  and  which  she  said  amounted  j:o  $67.00  more 
than  had  been  paid,  she  forbade  the  lessee  from  drilling 
upon  the  premi'ses  unless  such  additional  rentals  was 
paid,  which  it,  in  the  exercise  of  its  legal  rights,  properly 
declined.  In  her  testimony  upon  this  point,  after  telling 
of  her  dissatisfaction,  which  seems  to  have  been  caused 
by  rumors  which  she  had  heard  of  increased  rental  for 
similar  leases  in  the  vicinity,  she  was  asked  and  an- 
swered : 
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**Q.  Now  you  did  go  to  Mr.  Huntsman's  office  and 
discus^  the  matter  with  him?  Ans.  I  went  and  asked  him 
to  give  up  my  lease.  Q.  Did  he  ever  do  any  drilling? 
A.  No,  he  never  drilled  anything,  but  te  wanted  me  to 
let  him  go  on  and  dig.  And  I  told  him  I  wouldn't  do  it." 

If  this  could  be  considered  as  constituting  a  demand 
for  the  exploiting  of  the  leased  premises  as  contemplated 
in  the  opinions.,  supra,  defendant  then  had  a  reasonable 
time  after  such  demand  in  which  to  comply. 

Under  the  facts  developed  by  the  testimony  in  this 
record,  we  are  convinced  that  the  learned  judge  who 
tried  the  case  below  erroneously  decreed  a  cancellation 
and  forfeiture  of  the  lease,  and  the  judgment  is  reversed 
with  directions  to  dismiss  the  petition. 


Coldwelly  et  aL  v.  Davidson,  et  al 

(Decided  March  19,  1920.) 

Appeal  from  Leslie  Circuit  Court. 

» 

•1.  Specific  Performance— Parol  Contracts  for  Sale  of  Land— Improve- 
ments.— ^A  parol  contract  for  the  sale  of  land  can  not  be  enforced, 
and  since  there  Is  no  claim  for  improvements  made  in  this  suit, 
or  for  any  enhanced  value  on  account  thereof,  the  court  properly 
dismissed  the  petition  which  In  its  es-sence  sought  a  specific  per- 
formance of  a  parol  contract. 

2.  Specific  Performance— Contract  for  Sale  of  Lands— Validity.— It 
is  as  esfientlal  to  the  transfer  of  a  written  contract  for  the  sale  of 
land  that  the  transfer  be  made  in  writing  and  signed  by  the  party 
to  be  charged  as  it  Is  that  the  original  contract  of  sale  should  be 
In  writing  and  so  signed. 

3.  Spedfic  Performance— Parol  Contract  for  Sale  of  Land.— Where 
the  vendor  under  the  parol  contract  of  sale,  after  the  death  of 
the  vendee,  and  with  the  consent  of  his  widow,  sold  the  land  to 
another,  who  paid  the  agreed  consideration  to  the  widow,  less 
the  balance  of  the  purchase  price,  and  which  consideration  was 
adequate  and  did  not  exceed  her  distributable  share  of  her  hus- 
band's estate,  a  part  of  which  was  the  enhanced  value  of  the  land 
on  account  of  improvements,  it  can  not  be  said  that  a  failure  to 
decree  specific  performance  in  a  suit  by  the  heirs  of  the  vendee 
would  work  an  injustice  or  operate  inequitably  as  against  them. 

4.  Specific  Performance — Champerty. — The  statute  against  cham- 
pertous  contracts  can  not  avail  plaintiffs,  who  seek  a  specific  per- 
formance of  the  oral  contract  of  their  ancestor  in  this  suit 
brought  against  the  subsequent  vend«e  of  their  ancestor's  vendor. 
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^nce  plaintiffs  must  succeed  on  the  strength  of  their  title  and 
not  upon  the  weakness  of  the  defendants'  title. 

HAZELRIGG  &  HAZEDRIGCi,  R.  B.  ROBERTS  and  J.  M.  MUNCY 
for  appellants. 

CLEON  K.  CALVERT  and  LEWIS  &  LEWIS  for  appellees. 

Opinion  of  the  Court  by  Judge  Thomas — ^Affirming. 

James  Howard  died  in  the  year  1901,  or  1902,  a  resi- 
dent of  Leslie  county,  leaving  surviving  him  his  widow, 
the  appellant,  Polly  Feltner,  and  two  infant  children,  the 
appellants.  Green  Monroe  Howard  and  Linda  Bell  Cold- 
well  {nee  Howard).  The  deceased  at  the  time  of  his 
death  resided  on  a  tract  of  land  which  we  gather  from 
the  description  contained  between  one  hundred  and 
twenty-five  and  one  hundred  and  fifty  acres. 

The  legal  title  to  the  land  was  in  the  brother  of  the 
deceased,  one  Esau  Howard,  who,  it  is  claimed,  sold  the 
land  to  the  deceased  by  title  bond  only,  in  the  year  1898. 
About  one  j^ear  after  the  death  of  James  Howard,  Esau 
Howard  endeavored  to  collect  from  his  widow  the  bal- 
ance of  the  purchase  money  due  from  her  husband, 
amounting  to  between  $26.00  and"  $30.00,  and  the  widow, 
being  unable  to  pay  it,  agreed  that  the  land  might  be 
sold,  by  Esau  Howard,  and  after  satisfying  the  balance 
of  his  debt,  the  remainder  of  the  consideration  to  be  paid 
to  her.  Accordingly,  a  sale  of  the  land  was  made  to  ap- 
pellees and  defendants  below,  M.  V.  Davidson  and  wife, 
MoUie  Davidson,  and  a  deed  of  conveyance  made  to  them 
by  Esau  Howard  and  wife  on  September  22,  1902,  after 
whici  he  took  possession  and  has  held  it  continuously 
since.   . 

This  suit  was  brought  by  the  widow  and  the  two  in- 
fant children  of  James  Howard  against  Davidson  and 
wife,  alleging  that  the  latter  purchased  the  land  with 
actual  knowledge  of  the  equitable  title  of  the  two  infant  . 
plaintiffs,  and  that  he  holds  it  as  their  trustee,  and  they 
prayed  that  defendants'  deed  be  so  construed  as  to  inure 
to  plaintiffs'  benefit,  and  that  defendants  be  required  to 
convey  the  land  to  plaintiffs.  All  of  these  allegations 
were  put  in  issue  by  the  answer,  and  other  affirmative 
defenses  were  made,  but  which  we  do  not  deem  it  neces- 
sary to  either  mentiop  or  consider  in  disposing  of  the 
appeal.    Upon  final  submission  the  petition    was    dis- 
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missed,  followed  by  this  appeal  prosecuted  by  the  plain- 
tiflfs. 

At  the  threshold  it  may  be  observed  that  plaintiffs 
failed  to  establish  the  essential  fact  entitling  them  to  the 
relief  sought,  to-wit,  a  valid  contract  for  the  purchase 
of  the  land  by  James  Howard.  The  testimony  abund- 
antly establishes  a  parol  contract  of  purchase,  but  it 
equally  establishes  that  there  was  no  writing  evidencing 
any  such  contract.  The  consideration  agreed  to  be  paid 
to  Esau  Howard  was  $200.00^  $170.00  of  which  was  paid 
by  delivering  to  him  cattle  and  stock  at  an  agreed  valua- 
tion and  the  balance  by  the  execution  of  a  due  bill  which 
was  unpaid  at  the  death  of  James  Howard,  and  to  settle 
which  the  land  was  agreed  to  be  and  was  sold  to  defend- 
ants. All  of  the  consideration  in  the  deed  of  defendants, 
except  that  balance,  was  paid  to  the  widow  of  James 
Howard,  and  so  far  as  the  proof  shows  was  used  for  the 
benefit  of  her  family. 

Section  470  of  the  Kentucky  Statutes,  commonly 
known  as  the  statute  of  frauds,  provides  among  other 
things  that:  *'No  action  shall  be  brought  to  charge  any 
person  .  .  .  upon  any  contract  for  the  -sale  of  real 
estate  ox  any  lease  thereof  for  a  longer  term  than  one 
year."  At  one  time  in  the  early  history  of  this  court  it 
was  held  that  under  certain  conditions  a  verbal  contract 
for  the  sale  of  land  might  be  enforced.  Nelson  v.  Forgy, 
4  J.  J.  Marshall  569;  Cheshire  and  Wife  v.  Payne,  16  B. 
Mon.  619;  Harrow  v.  Johnson,  3  Metcalfe  578,  and  HilPs 
Admr.  v.  Spalding's  Exor.,  1  Duvall,  216.  But,  beginning 
with  the  case  of  Uaher's  Exor.  v,  Flood,  83  Ky.  552,  it 
has  been  continuously  held  by  this  court  that  a  parol  con- 
tract for  the  sale  of  land  was  void  so  far  as  conferring 
any  title  upon  the  purchaser  was  concerned,  and  that  it  ' 
was  unenforceable  by  either  party,  although  equities 
might  grow  out  of  the  relationships  assumed  because 
of  the  parol  contract,  but  with  which  we  have  nothing  to 
do  in  this  ca^e. 

Some  of  the  cases  following  the  doctrine  announced 
in  the  opinion  in  the  case  of  Usher  v.  Flood,  stipra,  are 
White  V.  O'Bannon,  86  Ky.  93;  Newberger  v.  Adams,  92 
Ky.  226;  Wright  v.  Yates,  140  Ky.  283;  Estes  v.  Estes, 
142  Ky.  261;  Padgett  v.  Decker,  145  Ky.  227;  Coflfey  v. 
Humble,  154  Ky.  708,  and  Grainger  v.  Je^nkins,  156  Ky. 
257,  L.  E.  A.,  1915E,  404.  So  that  under  the  doctrine  of 
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the  later  cases  from  this  court  the  plaintiffs  could  not 
defend  an  ejectment  suit  brought  against  them  by  Esau 
Howard,  under  the  facts  proven  in  this  case,  although, 
they  might  resist  a  recovery  to  the  extent  of  asserting  a 
lien  for  the  enhanced  value  of  the  premises  produced  by 
lasting  improvements  made  thereon,  but  this  would  be 
subject  to  be  reduced  by  the  value  of  the  rent. 

It  is  insisted,^  however,  that  the  testimony  shows  that 
James  Howard,  at  his  death,  and  his  widow  after  that 
time,  was  in  possession  of  the  bond  for  title  which  Esau 
Howard  had  executed  for  the  same  land  to  one  Zan 
Steele  prior  to  the  time  of  the  attempted  sale  to  James 
Howard.  But  evidently  plaintiffs  can  base  no  right  on 
that  title  bond  unless  it  had  in  some  manner  been  legally 
transferred  to  James  Howard,  who  assumed  its  obliga- 
tion and  became  entitled  to  the  deed  which  Esau  Howard 
had  agreed  therein  to  execute  to  Zan  Steele.  There  is 
an  entire  failure  of  proof  to  show  the  contents  of  the 
purported  Zan  Steele  bond.  No  one  testifies  as  to  its 
contents,  but  whatever  they  were  it  is  admitted,  as  it 
must  be  from  the  testimony,  that  there  was  never  any 
written  transfer  of  that  paper  by  Zan  Steele,  or  any 
other  person,  to  James  Howard. 

It  is  as  essential  to  the  valid  assignment  of  a  bond  for 
title  thr^t  it  be  in  writing  and  signed  by  the  party  to  be 
charged  as  it  is  that  the  original  contract  should  be  in 
writing  and  signed  by  such  party.  Thus,  in  20  Cyc.  219, 
upon  this  precise  point,  the  text  s^ys:  **The  interest  of 
a  purchaser  under  an  executory  contract  of  sale  is  so  fax 
realty  that  it  can  not  be  assigned  verbally.'' 

If  such  written  contract  of  purchase  could  be  trans- 
ferred by  delivery  only,  thus  conferring  upon  it  the  char- 
acteristic of  negotiable  paper,  the  statute  of  frauds 
would  be  nullified,  and  the  evils  flowing  from  a  non-ob- 
servance thereof  would  flouri-sh  without  let  or  hindrance.  . 
The  equitable  estate  of  the  purchaser  under  such  a  con- 
tract is  itself  real  estate  which,  under  the  statute,  must 
be  transferred  by  written  contract  the  same  as  is  re- 
quired in  the  conveyance  of  the  legal  title. 

But  it  is  said  that  when  the  defendants  obtained  their 
deed  from  Esau  Howard,  plaintiffs  were  in  possession 
of  the  land  claiming  to  be  the  owners  thereof,  and  that 
defendants'  deed  was  champertous  and  void.  This  fact, 
however,  if  true,  can  not  avail  plaintiffs  in  this  case. 
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since  they  must  succeed  or  fail  upon  the  strength  of  their 
own  title.  Defendant,  is  not  seeking  to  enforce  his  deed 
or  to  obtain  any  affirmative  relief  thereunder,  and  the 
statute  again&t  champertous  conveyances  has  no  applica- 
tion under  the  facts  disclosed  by  the  record.  If  plaintiffs 
were  in  possession  under  James  Howard's  parol  con- 
tract of  purchase,  and  defendants  were  •seeking  in  this 
suit  to  oust  them  by  ejectment,  the  champerty  statute 
might  be  relied  on  by  plaintiffs,  but  we  have  no  such  case. 

Nor  does  the  judgmen,t  appealed  from  work  an  in- 
justice or  operate  inequitably  against  plaintiffs.  There 
is  nothing  to  show  th^t  the  consideration  paid  by  de- 
fendants to  Esau  Howard,  and  to  the  widow  of  James 
Howard,  was  inadequate.  At  that  iime  all  that  the 
plaintiffs  would  have  been  entitled  to  as  between  them 
and  Esau  Howard  was  the  enhanced  value  of  improve- 
ments put  upon  the  land  by  James  Howard,  and  we  are 
convinced  from  the  testimony  that  the  $170.00  paid  to 
the  widow  Howard  fully  covered  the  value  of  such  en- 
hancements, and  under  the  statutes,  she,  as  widow  of  her 
husband,  would  have  .been  entitled  as  her  distributable 
share  to  more  than  that  amount. 

We  therefore  conclude  that  the  court  properly  dis- 
missed the  petition,  and  the  judgment  is  therefore  af- 
firmed. 


Commonwealth  v.  Moore. 

(Decided  March  19,  1920.) 

Appeal  from  Nelson  Circuit  Court. 

1.  statutes— Subjects  and  Titles  of  Acts. — Under  section  51  of  the 
Constitution  no  law  enacted  hy  the  general  assembly  shall  re- 
late to  more  than  one  subject,  which  shall  be  expressed  in  its 
title.  Hence  that  portion  of  section  1243,  Kentucky  statutes,  as 
amended  and  re-enacted,  beginning  with  the  word  "provided" 
and  extending  to  the  end,  Is  violative  of  that  section  of  the  Con- 
fitdtution,  since  It  Is  not  germane  to  the  restricted  title  of  the  act. 

2.  Statutes — Subjects  and  Titles  of  Acts.-— Where  the  title  of  an  act 
indicates  that  it  deals  with  a  general  subject  only  to  tl^e  extent 
of  repealing  or  amending  certain  specified  sections  of  the  stat- 
utes the  act  is  thereby  restricted  to  that  phase  or  branch  of  the 
general  subject  treated  of  in  the  sections  of  the  statutes  therein 
specified. 
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3.  Statutes — Subjects  and  Titles  of  Acts — Amendments. — To  ^have 
the  effect  of  amending  or  repealing  existing  statutes  not  referred 
to  in  its  title  an  act  must  itself  be  valid. 

OHAHLES  H.  MORRIS,  ex-Attorney  General,  CHARLES  I.  DAW- 
SON, Attorney  General,  and  J.  LEWIS  WILLIAMS  for  appellant. 

OSSO  W.  STANLEY  for  appellee. 

Opinion  of  the  Court  by  Judge  Clarke — ^Affirming. 

The  legislature  at  its  1916  session  enacted  the  follow- 
ing act  : 

**An  act  to  amend  and  re-enact  section  one  thousand 
two  hundred  and  forty-three  of  Kentucky  Statutes  re- 
lating to  offense  of.  petit  larceny. 

*'Be  it  enacted  by  the  General  Assembly  of  the  Com- 
monwealth of  Kentucky: 

**  Section  1.  That  section  twelve  forty-three  of  the 
Kentucky  Statutes,  Carroll's  edition  of  nineteen  hun- 
dred fifteen,  be  and  the  same  is  hereby  amended  and  re- 
enacted  to  read  as  follows : 

**  'Section  1243.  Petit  Larcency — ^Any  person,  ex- 
cept a  female,  who  shall  steal  a  hog  of  less  value  than 
four  dollars,  or  be  guilty  of  the  larceny  of  money,  goods, 
chattels,  or  other  property  of  less  valu^  than  twenty  dol- 
lars, shall  be  punished  by  confinement  in  the  county  jail 
for  not  less  than  one  nor  more  than  twelve  months ;  fe- 
males convicted  of  petit  larceny  shall  be  confined  in  the 
county  jail  for  not  more  than  thirty  days :  Provided,  that 
persons  convicted  under  this  section  in  the  police  court 
of  any  city  shall  be  imprisoned  in  the  city  jail  or  work- 
house or  other  place  provided  by  the  city  for  that  pur- 
pose. Any  person  imprisoned  under  this  section  shall 
be  required  to  work  at  hard  labor  during  the  term  of  his 
imprisonment.  Circuit  courts,  police  courts  and  justices 
of  the  peace  shall  have  jurisdiction  of  all  offenses  under 
this  section,  and  police  courts,  county  courts  and  justices' 
courts  shall  be  deemed  to  be  always  open  for  the  trial 
of  persons  charged  with  the  violation  hereof.'  " 

Thereafter  the  appellee,  A.  D.  Moore,  was  arrested, 
tried  and  convicted  in  the  Nelson  county  court  of  the 
offense  of  petit  larceny.  From  that  judgment  he  ap- 
pealed to  the  Nelson  circuit  court,  where  the  prosecution 
was  dimis-sed  upon  the  ground  that  the  act  quoted  above, 
insofar  as  it  attempted  to  confer  jurisdiction  upon  the 
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county  courts  of  the  offense  of  petit  larceny,  was  uncon- 
stitutional for  the  reason  that  the  title  of  the  act  was  in- 
sufficient to  comply  with  the  provisions  of  section  51  of 
the  Constitution.    This  section  of  the  Con^itution  reads :    , 

**No  law  enacted  by  the  general  assembly  shall  relate 
to  more  than  one  subject,  and  that  shall  be  expressed  in 
the  title,  and  no  law  shall  be  revised,  amended,  or  the 
provisions  thereof  extended  or  conferred  by  reference 
to  its  title  only,  but  so  much  thereof  as  is  revised, 
amended,  extended,  or  conferred,  shall  be  re-enacted  and 
published  at  length.'' 

In  considering  the  title  of  an  act  very  similar  to  the 
one  here,  this  court  in  the  recent  case  of  South  v.  Fish, 
181  Ky.  349,  held  that  even  though  the  title  indicated 
that  the  act  dealt  with  a  general  subject,  yet  if  it  further   . 
indicated  that  it  did  so  only  to  the  extent  of  repealing  or 
amending  certain  specified  sections  of   the   statute  the 
title  restricted  the  purpose  of  the  act  to  that  phase  or 
branch  of  the  general  subject  treated  of  in  the  sections 
of  the  statute  therein  specified.     Section   1243   of   the 
statutes,  which  the  act  now  under  consideration  purport- 
ed to  repeal,  amend  and  re-enact,  was  re-enacted  without 
making  any  change  whatever  therein  but  an  effort  was 
made  to  add  thereto  all  of  the  new  act  beginning  with 
and  following  the  word  *' provided."  Section  r243  simply 
defined  the  offense  of  petit  larceny  and  prescribed  the 
penalty  therefor.     It  did  not  in  any  manner  relate  to 
jurisdiction  of  courts  to  try  the  offense  which  is  reg- 
ulated and  controlled  by  sections  1093  and  1377  of  the 
statutes  and  section  13  of  the  Criminal  Code.    The  new 
act  did  not  therefore  in  anywise  change  or  amend  sec- 
tion 1243  of  the  statutes,  which  the  title  indicated  was 
its  purpose,  but  did,  upon  the  other  hand,   attempt  to 
amend  two  sections  of  the  gitatutes  and  one  of  the  Code 
which  were  not  mentioned  in  the  title,  and  which  treat 
not  of  the  character  of  the  offense  of  petit  larceny  or  the 
penalty  for  its  commission,  but  rather  only  of  the  jur- 
isdiction of  courts  to  try  persons  accused  of  the  offense. 
Clearly,  therefore,  this  latter  portion  of  the  act  treated 
of  a  matter  not  in  anywise  indicated  by  the  title,  or  more 
accurately,  it  treated  of  a  branch  of  the  general  subject 
of  petit  larceny  entirely  different  from  the  branch  of  the 
general  subject  indicated  by  the  title,  and  so  much  of  the 
act  was,  therefore,  in  violation  of  section  51  of  the  Con- 
stitution. 
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Hence  the  only  effect  of  the  new  act  was  to  repeal 
and  re-enact  section  1243  of  the  statutes -exactly  as  it 
had  theretofore  existed.  Such  a  case  is  in  nowise  analo- 
gous to  one  where  a  valid  act  by  neces-siary  implication 
repeals  or  amends  existing  statutes  not  referred  to  in 
the  title,  which  such  an  act  may  do  and  often  does,  but 
to  Jmve  this  effect  the  new  act  must  itself  be  valid.  Board 
of  Penitentiary  Commissioners  v.  Spencer,  159  Ky. 
253.  Pumell,  &c.  v.  Mann,  &c.,  105  Ky.  87;  Browse  v. 
County  Board  of  Education,  134  Ky.  365 ;  Murphy  v.  City 
of  Louisville,  114  Ky.  762. 

In  this  case  that  portion  of  the  new  act  beginning 
with  the  word  "provided''  is  not  germane  to  the  re- 
stricted title  of  the  act  and  for  that  reason  is  void.  Con- 
sequently it  cannot,  as  would  a  valid  act,  repeal  or  amend 
or  affect  any  existing  law. 

Wherefore  the"^  judgment  is  affirmed. 


Dishon's  Administrator  v.  T.  EL  Dishon's  Administrator. 

(Decided  March  19,  1920.) 

Appeal  from  Garrard  Circuit  Court. 

1.  Husband  and  Wife— Tort  by  Either  Spouse— Action. — Section  2128 
Kentucky  Statutes  does  not  confer  upon  either  spouse  the  right' 
to  sue  the  other  for  tort. 

2.  Death— Action  Against  Husband  for  Killing  His  Wife. — Section 
241  of  the  Constitution  and  section  6  of  the  statutes  enacted 
pursuant  thereto  do  not  confer  upon  the  personal  representative 
of  a  wife  who  was  killed  by  her  husband  the  right  to  sue  the 
husband  or  his  personal  representative  for  damages  for  her 
wrongful  death,  since  by  the  termis  of  both  aections  the  wife's 
estate  has  no  beneficial  Interest  in  any  sum  that  might  be  re- 
covered. 

LEWIS  L.  WALKER,  E.  P.  MORROW  and  J.  I.  HAMILTON  for 
appellant. 

J.  B.  ROBINSON  and  KENDRICK  ALCORN  for  appellee. 

Opinion  of  the  Court  by  Judge  Clarke — ^Affirming. 

On  August  4,  1918,  T.  E.  Dishon  shot  and  killed  his 
wife,  Lillie  Conn  Dishon,  and  two  days  later  he  died. 
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This  action  was  instituted  by  the  administrator  of  the 
wife  against  the  administrator  of  the  husband  seeking 
to  recover  of  his  estate  damages  for  her  wrongful  death. 
The  trial  court  sustained  defendant's  demurrer  to  the 
petition  and  dismissed  it,  frgm  which  judgment  the 
plaintiff  appeals. 

The  only  question  presented  by  this  appeal  is  whether 
or  not  the  administrator  of  the  wife  may  maintain  an  ac- 
tion for  damages  against  the  estate  of  the  husband  who 
wrongfully  caused  her  death.  This  is  the  first  time  the 
question  has  been  presented  to  this  court. 

Counsel  for  the  plaintiff,  admitting  that  no  such 
right  existed  at  the  common  law,  claim  it  has  been  con- 
ferred by  section  241  of  our  state  Constitution  adopted 
in  1891  and  section  6  of  the  Kentucky  Statutes  enacted 
pursuant  thereto  in  1893.  They  do  not  claim  the  right 
under  section  2128  of  the  Kentucky  Statutes,  which  is  a 
part  of  the  ** married  woman's  act"  adopted  March  15, 
1914,  and  which,  like  similar  acts  enacted  in  many  other 
states,  confers  upon  the  wife  the  same  right  to  sue  in  her 
own  name  to  enforce  her  property  rights  and  redress 
personal  wrongs  as  that  enjoyed  by  her  husband  with 
reference  to  his  property  and  personal  rights,  but  which 
very  clearly  was  not  intended  to  and  does  not  confer 
upon  either  the  right  to  sue  the  other  for  tort.  Noel  v. 
Fitzpatrick,  124  Ky.  787,  100  S.  W.  321;  Eberhaxdt,  &c. 
V.  WahPs  Admr.,  124  Ky.  223,  98  S.  W.  994;  Hazen,  &c. 
V.  Colossal  Cavern  Co.,  25  Ky.  L.  R.  502,  76  S.  W.  116; 
Coleman  v.  Coleman,  142  Ky.  36,  133  S.  W.  1003;  Niles 
V.  Niles,  143  Ky.  94, 136  S.  W.  127;  21  Cyc.  1519;  Cooley 
on  Torts,  3rd  edition,  volume  1,  page  474;  Kinkead's 
Com.  on  Torts,  volume  2,  page  868;  Thompson  v.  Thomp- 
son, 218  U.  S.  611;  Strom  v.  Strom  (Minn.),  107  N.  W. 
1047,  6  L.  R.  A.  (N.  S.)  191;  Peters  v.  Peters,  42  Iowa 
182;  Freethy  v.  Freethy,  42  Barb.  641;  Longendyke  v. 
Longendyke,  44  Barb.  367;  Bandfield  v.  Bandfield,  117 
Mich.  80,  72  A.  S.  R.  550.  40  L.  R.  A.  757 ;  Libby  v.  Berry, 
74  Maine  286;  Nickerson  v.  Nickerson,  65  Tex.  281; 
Chestnut  v.  Chestnut,  77  111.  350;  Schultz  v.  Christopher, 
65  Wash  496,  117  Pac.  629,  38  L.  R.  A.  (N.  S.)  780; 
Rogers  v.  Rogers  (Mo.),  177  S.  W.  384;  Peters  v.  Peters, 
156  Cal.  32,  23  L.  R.  A.  (N.  S.)  699;  Keister's  Admr.  v. 
Keister  (Va.),  96  S.  E.  315;  1  A.  L.  R.  439. 
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Yet  counsel  for  the  defendant  assume  that  this  sec- 
tion is  the  source,  if  any  exists,  of  plaintiff's  right  to 
maintain  the  action  and, prove  quite  conclusively  by  the 
almosjt  unanimous  authority  of  many  courts  of  last  re- 
sort and  text  writers,  which  we  have  cited  above,  that 
this  section  of  our  statutes  does  not  confer  the  right  of 
one  spouse  to  sue  the  other  for  tort.  Having  proven  so 
much  they  conclude  that  if  the  wife  could  not  have  sued 
the  husband  for  an  assault  and  battery  her  personal  rep- 
resentative cannot  possibly  sue  him  or  his  personal  rep- 
resentative for  damages  for  her  death  resulting  from 
an  assault  and  battery  committed  by  him. 

This  argument,  as  convincing  as  it  is  that  the  right 
does  not  exist  under  the  common  law  as  modified  by  this 
section  alone,  is  wholly  unavailing  if,  as  is  claimed,  the 
right  has  been  conferred  by  another  section  of  the  stat- 
utes enacted  pursuant  to  a  constitutional  provision.  Sec- 
tion 6  of  the  statutes  and  section,  241  of  the  Constitution, 
insofar  as  they  may  be  considered  as  creating 
causes  of  action  that  had  never  existed  theretofore  under 
our  law,  are  in  almost  identical-terms,  so  we  need  only 
quote  the  constitutional  provision,  which  is  as  follows: 

"Whenever  the  death  of  a  person  shall  result  from 
an  injury  inflicted  by  negligence  or  wrongful  act,  then, 
in  every  such  case,  damages  may  be  recovered  for  such 
death,  from  the  corporations  and  persons  so  causing  the 
same.  Until  otherwise  provided  by  law,  the  action  to 
recover  such  damages  shall  in  all  such  cases  be  prose- 
cuted by  the  personal  representative  of  the  deceased  per- 
son. The  general  assembly  may  provide  how  the  re- 
covery shall  go  and  to  whom  belong;  and  until  such  pro- 
vision i-a  made  the  same  shall  form  part  of  the  personal 
estate  of  the  deceased  person.'' 

It  will  be  noticed  that  there  are  in  reality  three  sub- 
divisions of  this  section,  the  first  providing  that  damages 
may  be  recovered  in  every  case  '*  whenever  the  death  of 
a  person  shall  result  from  injury  inflicted  by  negligence 
or  wrongful  act."  The  second  and  third  subdivisions!  of 
the  section  prescribe  respectively  by  whom  and  for  whose 
benefit  the  suit  shall  be  instituted,  but  only  until  the 
legislature  shall  regulate  these  two  matters  which  are  of 
prime  importance  in  construing  the  section  since  it  must 
be  construed  as  a  whole. 

The  language  of  the  first  portion  of  the  section  is 
general  and  certainly  broad  enough  to  indicate  that  in 
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every  imaginable  case,  even  the  peculiar  one  we  have 
here,  damages  may  be  recovered  from  the  wrongdoer  for 

a  wrongful  or  negligent  death.    We  may  assume  then  for 

the  present  at  leaslt  that  this  portion  of  the  section,  if 
standing  alone,  would  authorize  an  action  against  a.hus- 
^  band  for  the  death  of  his  wife,  but  we  must  look  to  the 
second  and  third  portions  of  the  section  to  find  out  who 
can  bring  the  acftion'and  for  whose  benefit. 

The  second  portion  of  the  section,  as  does  the  stat- 
ute, names  the  personal  representative  as  the  proper 
person  to  bring  the  action,  but  not  for  his  own  benefit  or 
that  of  his  attorney  or  the  court  officials  who  would  be 
entitled  to  costs  in  -such  litigation.  Such,  of  course,  was 
not  the  intention  or  purpose  of  section  241  of  the  Con- 
stitution or  section  6  of  the  statutes,  as  is  plainly  indi- 
cated by  their  very  terms. 

The  third  portion  of  the  section  of  the  Constitution 
therefore  really  becomes  the  important  part  thereof 
upon  this  inquiry  since  there  can  never  be  an  action  in 
court  except  by  or  for  someone  who  is  beneficially  inter- 
ested in  the  subject  matter  of  the  controversy.  Except 
until  the  legislature  should  act  the  Constitution  did  not 
decide  this  important  question  at  all,  but  conferred  upon 
the  legislature  full  power  to  **  provide  how  the  recovery 
shall  go  and  to  whom  belong.''  This  the  legislature,  in 
section  6  of  the  statutes,  has  done  by  providing  that  the 
whole  recovery,  except  attorneys'  fees  and  costs,  shall 
go  to  the  s-urviving  husband  or  wife  if  there  are  no  chil- 
dren. O'Malley's  Admr.  v.  McLean,  &c.,  113  Ky.  1.  In 
this  case  the  petition  discloses  the  fact  that  Mrs.  Dishon 
left  no  children,  and  therefore  under  the  letter  of  sec- 
tion 241  of  the  Constitution  and  section  6  of  the  statutes 
an  action  is  provided,  if  applicable  under  such  circum- 
stances as  we  have  here,  by  which  the  adminis'trator  of 
the  wife  can  sue  the  husband  or  his  estate  not  for  the 
benefit  of  the  plaintiff  but  for  the  benefit  of  the  defend- 
ant. That  is,  the  wrongdoer  is  both  the  defendant  and 
the  real  plaintiff,  the  net  result  of  which  would  be,  of 
course,  that  the  real  parties  are  not  beneficially  inter- 
ested and  the  only  persons  who  could  be  benefited  by  the 
action  would  be  the  attorneys  and  other  court  officials 
to  the  extent  of  the  fees  to  which  they  might  be  entitled 
for  services  rendered. 

Does  not  this  unavoidably  and  necessarily  render  the 

hole  proceeding  a  moot  case!   Certainly  the  time  and 
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processes  of  the  court  are  employed  only  in  determining 
an  abstract  question  of  law  and  fact  in  which  the  parties 
to  the  action  have_  no  beneficial  interest.  Surely  no  one 
would  suggest  the  possibility  that  the  framers  of  the 
Cons-titution  or  the  members  of  the  legislature  had  any 
s*ich  purpose  in  view  when  they  gave  their  time  and  at- 
tention to  the  preparation  and  adoption  of  these  sec- 
tions; and  we  cannot  give  to  them  any  such  effect. 

So  despite  the  comprehensive  language  in  which  the 
abstract  right  of  action  for  negligent  or  wrongful  death 
is  established  by  both  the  Constitution  and  the  statute, 
its  concrete  application  is"  necessarily  limited  to  real  con- 
troversies between  parties  adversely  interested.  Hence 
the  right  is  not  conferred  upon  the  personal  representa- 
tive of  the  decedent  to  sue  the  wrongdoer  for  the  latter 's 
benefit. 

It  is  insisted,  however,  by  counsel  for  plaintiff  that 
the  question  of  the  disposition  of  any .  recovery  that 
might  be  obtained  in  this  action  is  not  here,  and  it  is  in- 
timated that  when,  in  a  suit  to  settle  the  estate  of  plain- 
tiff's intestate,  that  question  arises,  her  collateral  kin 
may  contest  the  right  of  the  husband's  estate  to  receive 
the  proceeds  of  the  recovery  upon"'  the  ground  that  it  is 
against  the  public  policy  of  the  state  to  permit  one  to 
benefit  by  his  own  wrong. 

The  legislature,  however,  has  plenary  power  to  de- 
clare th^  public  policy  of  the  state  except  insofar  as  it  is 
defined  by  the  Constitution,  and  under  express 
constitutional  authority  so  to  do,  has  provided  that  the 
husband  in  the  absence  of  children  shall  be  the  bene- 
ficiary of  any  recovery  for  the  wrongful  death  of  his 
wife.  The  terms  so  providing  are  as  broad  as  those 
which  provide  that  a  recovery  may  be  had.  If  we  can 
not  limit  the  plain,  unambiguous  terms  by  which  the  right 
to  sue  is  created,  neither  can  we  limit  the  equally  plain 
and  unambiguous  terms  by  which  the  public  policy  of 
the  state  as  to  who  shall  be  the  beneficiary  of  the  suit  is 
declared.  We  must  take  both  as  we  find  them  and  the 
fact  that  the  public  policy  as  declared  destroys  the  right 
of  action  as  conferred  insofar  as  this  particular  plain- 
tiff and  this  character  of  action  are  concerned,  does  not 
confer  upon  us  the  power  to  declare  that  the  right  exists 
in  the  absence  of  a  person  entitled  under  the  law  to  ex- 
ercise same  and  to  confer  that  right  upon  someone  else. 
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Eversole  v.  Eversole,  169  Ky.  793.  Hence  the  question  is 
here  because  upon  its  decision  depends  plaintiff's  right 
to  maintain  the  action. 

The  amended  petition  offered  by  plaintiff  which  at- 
tempted merely  to  «ftie  two  others  with  the  husband,  al- 
leged to  have  conspired  with  and  aided  him  in  killing 
the  wife,  was  properly  rejected  for  the  very  same  rea- 
sons that  the  demurrer  was  sustained  to  the  original 
petition.  In  the  one  case,  as  in  the  other,  plaintiff  as 
administrator  of  the  wife  had  no  beneficial  interest  in 
the  litigation,  but  was  attempting  to  sue  defendant  for 
his  sole  benefit.  There  was  no  real  plaintiff  in  either 
•state  of  case.  The  estate  of  the  wife,  for  which  alone 
her  representative  could  act,  had  no  interest  whatever 
in  any  possible  recovery. 

Wherefore  the  judgment  is  affirmed. 


Lucas,  et  aL  V.  Brown,  et  al. 

(Decided  March  19,  1920.) 

Appeal  from  Mercer  Circuit  Court. 

1.  wills — ^Testator'fl  Signature — Place  for. — ^The  proper  place  for 
testator's  signature  to  an  orderly  arranged  will  is  at '  the  end 
thereof,  that  is,  the  logical  or  physical  end.  This  does  not  neces- 
sarily mean  that  the  signature  shall  be  in  immediate  juxtaposition 
to  the  concluding  words  of  the  dlspository  provisions.  However 
it  should  be  sufficiently  near  to  afford  an  inference  that  testator 
intended  to  indicate  that  his  testamentary  dispositions  had  been 
fully  and  completely  expressed. 

2.  Wills — Testator's  Signature. — ^A  hiatus  between  disposing  portions 
and  the  subscription  will  not  affect  the  validity  of  a  will  if  there 
is  a  substantial  compliance  with  the  statute. 

3.  Wills — ^Attestation. — ^Where  the  dlspository  provisions  and  the 
testimonium  clause  of  a  will  occupy  all  but  three  lines  of  the 
first  page  of  a  folio  of  legal  cap  and  the  attestation  clause  begins 
on  the  first  Une  of  the  reverse  page  of  said  sheet,  wbdch  is  im- 
mediately followed  by  the  signatures  of  testatrix  and  the  wit- 
nesses, the  will  is  valid. 

C.  E.  RANKIN  for  appellant. 

J.  P.  VANARSDALL  and  E.  H.  GAITHER  for  appellees. 

Opinion  of  the  Court  by  Judge  Quin — ^Affirming. 
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This  appeal  brings  in  question  the  validity  of  the  will 
of  Juretta  Brown,  dated  December  14th,  1895,  by  the 
terms  of  which,  after  making  provision  for  the  payment 
of  her  debts  and  funeral  expenses,  she  devised  her  en-' 
tire  estate  to  her  brother,  Joseph  Brown.  She  died  in 
July,  1918. 

Miss  Brown's  testamentary  capacity  is  not  question- 
ed, there  is  no  claim  of  undue  influence,  due  attestation 
is  proven  by  the  witnesses,  and  it  is  conceded  the  will  is 
valid  in  all  respects  excepting  only  the  location  of  the 
signature  of  testatrix.  The  will  was  written  in  long- 
hand by  a  county  surveyor  on  a  folio  of  legal  cap.  The 
dispositive  part  and  the  testimonium  clause  consume  the 
entire  first  page  with  the  exception  of  three  lines,  the 
last  of  which  was  so  near  the  bottom  of  the  sheet  that  it 
would  have  been  difficult  to  write  on  it.  Continuing  on 
the  next  or  second  page,  and  on  the  reverse  side  of  the 
sheet  upon  which  the  foregoing  appears,  beginning  on 
the  first  line  thereof,. is  the  attestation  clause,  following 
which  are  the  signatures  pf  testatrix  and  the  witnesses. 

Appellants  (contestants)  contend  the  will  is  not  prop- 
erly subscribed  because  too  much  blank  space  was  left 
on  the  first  page ;  that  testatrix  should  have  signed  her 
name  immediately  after  the  testimonium  clause.  In  sup- 
port of  this  contention  we  are  referred  to  Kentucky  Stat- 
ute3,  section  468,  which  reads : 

''When  the  law  requires  any  writing  to  be  signed  by 
a  party  thereto,  it  shall  not  be  deemed  to  be  signed  unless 
the  signature  be  subscribed  at  the  end  or  close  to  such 
writing. ' ' 

And  Kentucky  Statutes,  section  4828,  providing  in 
part  as  follows: 

''No  will  shall  be  valid  unless  it  is  in  writing  with 
the  name,  of  the  testator  subscribed  thereto.     .     .    ." 

Under  the  statute  of  frauds,  which  merely  required 
a  will  to  be  in  writing  and  signed,  it  was  immaterial 
where  the  signature  was  placed,  if  placed  with  the  inten- 
tion of  authenticating  the  document.  For  example,  a  will 
in  testator's    own   handwriting,    commencing,    "I,    A 

~ B .,  do  declare,"  etc., 

etc.,  would  be  a  sufficient  compliance  with  the  statute. 
Sarah  Miles'  Will,  4  Dana  1.  But  by  a  later  statute  in 
England  and  in  many  of  the  American  states,  including 
Kentucky,  it  is  provided  that  a  will  shall  be  signed  or 
subscribed  at  the  end  thereof.  These  statutes  have  re- 
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ceived  the  endorsement  and  approval  of  the  courts ;  they 
are  intended,  to  prevent  any  additions  being  made  to  a 
will  after  it  has  been  executed,  and  to  act  as  a  wholesome 
safeguard  against  fraud. 

Courts  are  loath  to  declare  wills  void.  A  construc- 
tion effectuating  the  intention  of  the  testator  will  be 
given  when  possible,  but  in  passing  upon  the  validity  of 
wills  certain  well  recognized  rules,  legal  principles  and 
statutory  provisions  must  be  followed. 

The  precise  question  presented  by  this  record  has 
not  heretofore  been  before  this  court,  and  to  the  better 
understanding  of  this  opinion,  the  will  being  short,  we 
copy  it  in  its  entirety.  The  dotted  line  indicates  the 
bottom  of  the  first  page : 

''I,  Juretta  Brown,  of  the  county  of  Mercer  and  stat^ 
of  Kentucky,  being  of  sound  mind  and  in  possession  of 
all  my  reasoning  faculties  do  make  this  my  last  will,  re- 
voking all  form  wills. 

*' First  I  desire  all  my  doctors  bills  and  funeral  ex- 
penses paid  out  of  my  estate,  together  with  all  my  just 
and  honest  debts  just  as  soon  as  practical  out  of  my  es- 
state,  after  my  demise. 

*' Second.  After  the  above  clause  section  first  has 
been  complied  with  I  give,  devise  and  bequeath  all  my 
estate  both  real  anil  personal  to  my  beloved  brother, 
Joseph  Brown. 

**In  witness  whereof  I  have  signed  and  sealed  and 
published  and  declared  this  instrument  as  my  last  will 
at  Harrodsburg,  Ky.,  on  the  14th  day  of  December,  1895. 


''The  said  Juretta  Brown  at  Harrodsburg,  Ky.,  on 
the  14th  day  of  December,  1895,  signed  and  sealed  this 
instrument,  and  published  and  declared  the  same  as  and 
for  her  last  will.  And  we  at  hqr  request  and  in  her  pres- 
ence and  in  the  presence  of  each  other,  have  hereunto 
written  our  names. as  subscribing  witnesses. 

''Witness:  A.  G.  Vivion.  "Juretta  Brown. 

"Witness:  Grant  Vivion. 

"Isaac  I.  Hendren." 
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The  proper  place  for  testator *s  signature  in  an 
orderly  arranged  will  is  at  the  foot  or  end  thereof,  that 
is  the  logical  or  physical  end,  on  the  line  following  the 
testimonium  clause.  This  does  not  necessarily  mean  that 
the  signature  shall  be  in  immediate  juxtaposition  fo  the 
concluding  words  of  the  dispository  provisions.  It 
should  be  sufficiently  near  to  afford  a  reasonable  infer- 
ence that  testator  intended  to  indicate  that  his  testa- 
mentary dispositions  had  been  fully  and  completely  ex- 
pressed. 

The  hiatus  between  disposing  portions  and  the  sub- 
scription will  not  affect  the  validity  of  the  will  if  there  is 
a  substantial  compliance  with  the  statute. 

The  distance  between  the  last  line  of  the  instrument 
and  the  signature  has  not  been  fixed  by  statute,  nor  is 
likely  to  be. 

A  slight  space  such  as  a  line,  or  even  more,  might  be 
left  blank  between  the  written  matter  and  the  signature 
without  rendering  the  will  void.  To  leave  blank  an  en- 
tire page  or  more  between  the  two  would  indicate  a  dis- 
regard of  the  requirements  of  the  statute,  whether  re- 
sulting from  ignorance  or  intention,  which  might  prevent 
its  admission  to  probate.  This  is  well  illustrated  by  the 
opinion  in  Soward  v.  Soward,  etc.,  1  Duv.  126,  the  chief 
reliance  of  appellants.  The  court  there  says  no  general 
rule  can  be  laid  down  as  to  what  would  constitute  an  un- 
necessary and  unreasonable  blank  space  between  the  con- 
clusion of  the  will  and  testator's  subscription,  that  each 
case  must  depend  upon  its  own  peculiar  facts  and  cir- 
cum&tances.  The  writing  signed  by  Soward  occupied  the 
first  and  a  little  over  one-half  of  the  second  sheet  of 
ordinary  cap  paper;  the  remainder  of  the  sheet  was 
blank.  It  was  then  folded  in  the  form  of  a  letter  so  as  to 
enclose  the  half  containing  the  writing  within  the  other 
half.  It  was  then  sealed  with  wax  and  three  persons 
signed  their  names  on  the  outside  as  witnesses.  None  of 
them  saw  or  knew  the  contents  of  the  enclosure  and  had 
no  information  regarding  same  other  than  what  Soward 
told  them.  The  court  held  the  requirements  of  the  stat- 
utes were  not  complied  with,  and  properly  so. 

A  signature  following  the  testimonium  clause  is 
signed  at  the  end,  although  there  are  blanks  in  the  body 
of  the  will. 
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A  will  is  not  signed  at  the  end  when  the  signature  is 
followed  by  a*  dispositive  clause  which  adds  to  or  revokes 
previous  bequests,  but  if  the  clause  below  the  signature 
does  not  affect  the  disposition  of  the  estate,  it  is  usually 
held  not  to  invalidate  the  in-strument.  Ward,  &c.  v. 
Putnam,  &c.,  119  Ky.  889,  85  S.  W.  179.  In  the  above  case 
a  will  was  sustained  where  the  entire  disposition  of  the 
estate  was  above  the  signature  of  testatrix,  but  follow- 
ing the  signature  were  the  appointment  of  executors,  the 
testimonium  and  attestation  clauses  and  date. 

The  signature  of  testator  should  generally  be  placed 
above  the  attestation  clause,  but  the  signature  beneath 
such  clause  is  a  sufficient  compliance  with  the  provision 
that  the  signature  must  be  at  the  end. 

An  attestation  clause  is  not  strictly  a  part  of  the  will, 
but  rather  a  certificate  thereto,  and  the  signature  may 
either  precede  or  follow  it  and  still  be  at  the  end  of  the 
will.  Younger  v.  Duffie,  94  N.  Y.  535,  46  Am.  Rep.  156; 
Matter  of  Laudy,  78  Hun  (N.  Y.)  479,  29  N.  Y.  S.  136  (af- 
firmed in  147  N.  Y.  699,  42  N.  E.  724) ;  In  re  Busch's  Will, 
150  N.  Y.  Supp.  419 ;  Hallowell,  Admr.  v.  Hallowell,  et  al., 
88  Ind.  251;  Gale  v.  Freeman,  153  Wis.  337,  141  N.  W. 
226. 

In  Graham,  et  al.  v.  Edwards,  et  al.,  162  Ky.  771, 173 
S.  W.  127,  the  will  in  question  so  completely  filled  a  page 
of  legal  cap  as  not  to  leave  room  at  the  bottom  for  testa- 
tor's signature  and  he  wrote  his  name  on  the  marginal 
line.  It  was  held  to  be  a  sufficient  signing  despite  the 
space  left  between  his  name  and  the  margin  of  the  sheet. 

In  Flood,  &c.  V.  Pragoff,  &c.,  79  Ky.  607,  though  the 
signature  to  a  will  preceded  the  date,  it  was  held  the  stat- 
ute had  been  complied  with. 

Morrow's  Estate,  204  Pa.  St.  479,  54  Atl.  313,  involv-  • 
ed  the  validity  of  a  will  in  form  and  manner  of  execu- 
tion practically  identical  to  that  of  Miss  Brown.  There 
the  paper  probated  consisted  of  one  sheet  of  foolscap  on 
the  obverse  and  reverse  of  which  were  written  a  will  and 
codicil.  The  will  began  at  the  top  of  the  obverse  page 
and  continued  to  within  two  lines  of  the  bottom,  where 
there  was  a  blank  without  a  signature.  At  the  top  of  the 
everse  page  there  was  an  attestation  clause,  followed  by 
^  signature  of  the  testatrix  and  two  witnesses.   Thig 

^  held  to  be  a  valid  will. 
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Summarizing  the  opinion,  the  court  says  that  the  ab- 
sence of  the  attestation  clause  and  signature  at  the  foot 
of  the  page  naturally  leads  to  inquiry  as  to  the  completion 
of  the  purpose  of  testatrix,  and  this  is  found  on  the  re- 
verse side  of  the  leaf.  The  fact  that  the  attestation 
clause  and  signature  were  written  on  the  same  leaf  as 
the  declaratory  and  dispository  clause  of  the  will,  that 
they  were  written  at  the  top  of  the  reverse  page,  and 
purport  to  have  been  signed  and  sealed  by  the  testatrix 
as  her  last  will  and  testament,  leave  no  room  for  doubt 
that  they  had  reference  to  and  were  the  completion  of  • 
the  will  begun  on  the  obverse  page  of  the  leaf. 

Beference  to  the  ''above  named  Nancy  A.  Morrow" 
in  the  attestation  clause  could  only  be  that  the  person 
whose  name  appeared  at  the  beginning  and  whose  signa- 
ture followed  the  attestation  clause  was  testatrix.  Ident- 
ity of  name  implies  identity  of  person.  In  the  course  of 
the  opinion  the  court  says : 

''The  attestation  clause  is  in  the  position  in  which 
the  majority  of  persons  would  expect  to  find  it,  and 
would  be.  vain  and  useless  without  this  antecedent.  Who 
that  writes  or  reads  a  letter  does  not  involuntarily  turn 
'  over  leaf  after  leaf  seeking  the  continuation  until  he 
comes  to  the  signature?  How  many  are  there  who  from 
force  of  habit,  or  prudence,  or  economy,  or  necessity, 
have  written  wills  on  both  sides  of  a  leaf  of  foolscap,  and 
how  many  titles  have  passed,  without  a  thought  of  in- 
validity. After  all  it  is  the  common  understanding  and 
practice  which  must  determine  questions  of  this  kind. 
There  have  been  hundreds  of  wills  written  in  circum- 
stances of  necessity  beyond  professional  aid,  and  in 
which  the  application  of  technical  rules  would  produce 
hardships  not  to  be  endured. 

"While  leaving  a  blank  at  the  foot  of  the  first  page 
was  imprudent  in  that  it  afforded  an  opportunity  for 
fraudulent  practice,  it  certainly  would  not  of  itself  in- 
validate the  will." 

To  same  effect  see  Hunt,  et  al.  v.  Hunt,  1  L.  R.  P.  &  D. 
209. 

It  is  possible  the  writer  of  the  will  was  undqr  the  im- 
pression that  it  was  not  proper  to  separate  the  attesta- 
tion clause,  that  it  had  to  bo  on  one  page,  and  so  that  it 
and  the  signature  would  be  together  he  had  testatrix 
sign  as  she  did. 
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In  addition  to  the  authorities  above  referred  to,  the 
conclusions  herein  reached  are  supported  by  the  follow- 
ing text  books  and  decisions.  40  Cyc.  1105;  Woerner  on 
Administrators,  p.  64,  et  seq;  Williams  on  Executors,  p. 
107,  et  seq;  Thompson  on  Wills,  sec.  444;  Alexander  on 
Wills,  sec.  421;  Beach  on  Wills,  sec.  31;  Underbill  on 
Wills,  sec.  185;  Schouler  on  Wills,  sees.  311  and  312; 
Page  on  Wills,  sec.  183;  Mader  v.  Apple,  80  Ohio  St. 
691,  131  Am.  St.  Rep.  719,  89  N.  E.  37,  23  L.  R.  A.  (N. 
S.)  515. 

Due  to  irregularities  incident  to  their  execution  the 
probate  of  instruments  tendered  as  wills,  has  often 
been  refused  and  the  estate  of  many  a  deceased  person 
has  been  distributed  in  a  manner  entirely  different  from 
that  intended,  all  because  the  maker  did  not  seek  com- 
petent advice.  Frugality  is  a  commendable  trait  but  not 
infrequently  is  so  practiced  and  carried  to  such  extremes 
as  to  prove  most  costly.  False  economy  is  a  large  con- 
tributor to  intestacy.  The  payment  of  a  nominal  fee  has 
often,times  proven  to  be  a  wise  and  provident  invest- 
ment, especially  when  paid  for  the  drafting  of  one's  will 
to  a  person  qualified  to  do  so.  On  the  contrary,  taking 
the  advice  or  accepting  the  services  of  an  unskilled  or 
incompetent  scrivener,  perhaps  in  an  endeavor  to  save  a 
fee,  has  resulted  most  disastrously.  In  the  execution  of 
so  sacred  and  important  a  document  as  a  person's  last 
will,  the  cost  is  a  minor  consideration.  This  is  an  occa- 
sion when  one  can  ill  afford  to  take  the  advice  of  an  un- 
trained or  inexperienced  mind.  Here  wisdom  is  indeed 
better  than  rubies.  It  would  be  well  for  those  intending 
to  execute  documents  testamentary  to  profit  by  the  mis- 
takes of  many  others  and  prevent  intestacy  by  securing 
proper  and  competent  advice  so  that  their  wishes  as  to 
the  disposition  of  their  estate  may  be  aptly  and  correct- 
ly expressed  in  a  well  drafted  will,  executed  according  to 
law.  In  case  of  sudden  illness  or  other  emergencies  it 
may  be  impossible  to  secure  «uch  advice,  but  when  possi- 
ble and  time  permits  it  should  be  sought  and  followed. 

The  subscription  by  Miss  Brown  was  irregular.  The 
proper  place  for  testatrix  to  have  affixed  her  signature 
was  on  the  line  next  after  the  testimonium  clause  on  the 
first  page,  and  preceding  the  attestation.  Neither  the 
failure  to  ^  sign,  nor  the  leaving  of  the  blank  space  on 
the  first  page  will  invalidate  the  will  where,  as  in  the 
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present  instance,  it  was  signed   after    the    attestation 
clause  and  duly  witnessed. 

Finding  no  error  in  the  judgment    appealed    from 
same  is  accordingly  affirmed. 


Plaggenborg,  et  al.  v.  Molendyk's  Administrator. 

(Decided  March  19,  1920.) 

Appeal  from  Kenton  Circuit  Court 
(Common  Law  and  Equity  Division). 

1.  Wills— ^Estates  Devised— -Gifts  Over  After  Absolute  Devise — Gifts 
Over  After  Ldfe  £>3tate — ^Validity. — ^Where  property  is  devised  to 
one  absolutely,  with  the  power  of  unlimited  disposition,  the 
limitation  over  of  what  remains  undisposed  of  is  void,  but  where 
a  life  estate  only  Is  devised,  with  power  of  unlimited  disposition, 
the  limitation  over  of  what  remains  undisposed  of  is  valid. 

2.  Wills— Construction— Estates  Acquired— Limitation  Over  After 
Absolute  Estate. — After  the  payment  of  his  debts,  testator  de- 
vised all  bis  remaining  estate  to  his  wife,  and  then  provided  th£vt 
after  his  wife's  death,  "any  remaining  estate  should  be  given  to 
his  children:"  Held,  that  the  wife  took  the  fee  and.  that  the 
limitation  over  of  what  remained  undisposed  of  was  void. 

MARTIN  J.  BROWN  for  appellants. 

S.  W.  ADAMS  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Ci^y, 
Commissioner — ^Affirming. 

This  appeal  involves  the  construction  of  the  will  of 
Theodore  Molendyk,  which  is  a-s  follows : 

''I,  Theodore  Molendyk,  being  of  sound  mind,  do 
declare  this  to  be  my  last  will  and  testament.  After 
the  payment  of  all  my  debts,  I  give,  devise,  and  bequeath 
all  the  remaining  estate,  both  real  and  personal,  to  my 
wife,  Bemadina  Molendyk,  she  to  be  administratrix 
without  bond. 

*' Witness  my  hand  and  seal  this  14th  day  of  January, 
1915. 

*' Signed  and  sealed,~pubJished  and  declared  as  and  for 
the  last  will  and  testament  of  Theodore  Molendyk,  the 
above  named  testator,  in  the  presence  of  us,  who  in  his 
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presence  and  at  his  request,  and  in  the  presence  of  each 
other,  have  hereunto  subscribed  our  names  as  witnesses. 
'* After  my  wife's,  Bemadina  Molendyk,  death,  I  de- 
sire any  remaining  estate,  both  personal  and  real,  to  be 
given  to  Kate,  Dora  and  Anna  Molendyk. 

* '  ( Signed)  Theodore  Molendyk.  ' ' 

The  question  arises  in  the  following  way:  Suit  was 
brought  by  Bernadina  Molendyk  against  Kate  Plaggen- 
borg,  Dora  Plaggenborg,  and  Anna  Kerns,  the  children 
of  Theodore  Molendyk,  for  a  construction  of  the  will,  it 
being  alleged  in  the  petition  that  the  testator  died  the 
owner  of  certain  real  estate,  and  that  plaintiff  was  de- 
vised the  fee  simple  title  thereto.  The  defendants  hav- 
ing declined  to  plead  further  after  their  demurrer  to  the 
petition  was  overruled,  it  was  adjudged  that  plaintiff  ac- 
quired the  fee  simple  title  by  the  will,  and  defendants 
appeal. 

It  is  the  settled  rule  in  this  state,  that  where  prop- 
erty is  devised  to  one  absolutely,  with  the  power  of  un- 
limited disposition,  the  limitation  over  of  what  remains 
undisposed  of  is  void,  but  where  a  life  estate  only  is  de- 
vised, with  power  of  unlimited  disposition,  the  limitation 
over  of  what  remains  undisposed  of  is  valid.  Trustees, 
Presbyterian  Church  of  Somerset  v.  Mize,  181  Ky.  567, 
205  S.  W.  674;  Phelps  v.  Stoner's  Admr.,  184  Ky.  466, 
212  S.  W.  423;  Nelson  v.  Nelson's  Exor.,  140  Ky.  410, 
131  S..W.  187;  Becker  v.  Roth,  132  Ky.  429,  115  S.  W. 
761;  Commonwealth  v.  Stoll's  Admr.,  132  Ky.  237,  116 
S.  W.  686.  Of  course  the  question  in  every  case  is 
whether  the  fee  or  a  mere  life  estate  was  devised  to  the 
first  taker.  There  is  nothing  in  the  will  in  question  to 
indicate  that  the  testator  intended  that  his  wife  should 
take  only  a  life  estate.  He  did  not  say  that  the  particu- 
lar property  devised  to  his  wife  should  pass  to  his  chil- 
dren at  her  death,  but  confined  the  limitation  over  to  the 
remaining  estate.  In  other  words,  he  gave  to  his  wife 
an  aboslute  estate  with  limitation  over  of  what  remained 
undisposed  of.  That  being  true,  the  limitation  over  was 
void.    It  follows  that  the  chancellor's  ruling  was  proper. 

Judgment  affirmed. 
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Georgia   Casualty    Company   v.  Bond-Foley   Lumber 

Company. 

(Decided  March  19,  1920.) 

Appeal  from.  Jackson  Circuit  Court.  ' 

1.  Insurance — Contracts — Oral  Contract. — In  the  absence  of  a  statute 
to  the  contrary,  an  oral  contract  of  insurance,  which  contains 
all  the.  elements  essential  to  a  contract,  is  valid. 

2.  Insurance — Insurance  Contracts—Reformation. — An  insurance 
policy  may  be  reformed  the  same  as  other  written  in- 
struments if,  by  reason  of  mutual  mistake,  or  mistake  on  one  side 
and  fraud  on  the  other,  it  does  not  conform  to  the  real  agree- 
ment. 

3.  Insurance — ^Agent — ^Authority. — It  Is  within  .the  apparent  scope  of 
the  authority  of  an  agent,  with  power  to  solicit  insurance,  de- 
liver policies  and  collect  premiums,  to  make  an  oral  contract,  and 
his  act  in  so  doing  is  binding  on  the  company  unless  the  insured 
knew  of  the  limitations  on  Ms  power. 

4.  Insurance — Agent — ^Authority — Insured's  Knowledge  of  Ldmdta/tion 
— Evidence. — In  an  action  to  reform  and  enforce  an  insurance 
contract  on  the  ground  that  it  did  not  conform  to  the  real  agree- 
ment made  between  the  company  and  its  local  agent,  evidence 
consildered  and  held  not  sufficient  to  show  that  the  insured  had 
knowledge  of  the  limited  authority  of  the  agent. 

5.  Insurance — Insurance  Contract — Reformation — Bstoppel. — Plaintiff 
and  dofendant'fl  agent  agreed  on  a  contract  of  insurance  covering 
the  operation  of  plaintiff's  logging  train.  The  policy  finally  ac- 
cepted by  plaintiff  described  the  risk  as  "transportation  of  logs 
to  mill,"  Following  the  description  of  the  risk,  statement  8  of 
the  schedule  was  as  follows:  "The  assured  does  not  operate  a 
railroad,  s-witch  or  side  track  in  connection  with  the  work  de- 
scribed in  the  schedule  except  as  follows."  Opposite  this  were 
the  words,  "no  exceptions."  When  the  policy  was  delivered,  de- 
fendant's agent  assured  plaintiff  that  the  policy  covered  the  op- 
eration of  its  logging  train,  and  plaintiff  did  not  read  the  provision 
nullifying  the  policy:  Held,  that  the  acceptance  and  retention 
of  the  policy  under  these  circumstances  did  not  preclude  plaintiff 
from  relying  on  the  mistake. 

J.  J.  GREENLEAF,  H.  C.  CLAY  and  ROBERT  P.  JONES  for  ap- 
pellant. 

H.  J.  JOHNSON  for  appellee. 

Opinion  of  the   Court  by  William  Rogers  Clay, 
Commissioner — Affirming. 
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The  Georgia  Casualty  Company  has  its  principal 
office  at  Macon,  Georgia,  and  is  authorized  to  conduct  a 
casualty  insurance  business  in  Kentucky. 

The  Bond-Foley  Lumber  Company  is  the  owner  of 
a  large  tract  of  timber  land  in  Jackson  county,  with  its 
headquarters  at  Bond,  where  it  operated  a  saw  mill.  Its 
logs  are  transported  to  the  mill  by  a  log  train  composed 
of  a  steam  locomotive  and  cars  operated  upon  a  stand- 
ard gauge  track. 

On  March  15,  1915,  the  Georgia  Casualty  Company 
issued  to  the  Bond-Foley  Lumber  Company  its  policy, 
C.  E.  11252,  by  which  it,  in  consideration  of  a  premium 
of  $2,25  per  hundred,   insured    the    lumber    company 
against  loss  arising  or  resulting  from  claims  against  it 
for  damages  on  account  of  bodily  injuries  accidently  suf- 
fered, or  alleged  to  have  been  suffered,  by  any  employee, 
by  reason  of  the  operation  of  the  work  described  in  the 
policy  as  follows :  * '  Transportation  of  logs  to  mill ;  saw, 
dimension  and  planing  mills,  lumber  yards,  loading  and 
unloading;  operation  of  framways.''  Statement  8  in  the 
schedule  is  as  follows:  *'The  assured  does  not  operate  a 
railroad,  switch  or  side  track  in  connection  with  the  work 
described  in  the  schedule,  except  as  follows."  Opposite 
this  are  the  typewritten  words,  '*No  exceptions." 
^  On  July  9,  1915,  and  while  the  policy  was   still  in 
force,  Bert  McDowell,  an  employee  of  the  lumber  com- 
pany, while  engaged  as  a  brakeman  on  the  company's 
logging  train,  was  thrown  from  the  train  and  severely 
injured.  Upon  the  failure  of  efforts  to  adjust  the  claim, 
McDowell  brought  suit  in   the   Jackson    circuit    court 
against  the  lumber  company  to  recover  damages.  Notice 
of  the  suit  was  served  upon  the  insurance  company,  but 
it  declined  to  defend  on  the  ground  that  the  injury  was    * 
not  covered  by  the  policy.    Thereupon  the  lumber  com- 
pany employed  its  own  counsel,  and  the  cause  was  re- 
moved to  the  United  States  District  Court  at  London. 
A  trial  before  a  jury  resulted  in  a  verdict  for  McDowell 
in  the  sum  of  $4,500.00  and  costs. 

Alleging  that  the  contract  which  it  made  with  defend- 
ant covered  injuries  to  employees  while  engaged  in  the 
operation  of  the  logging  train,  but  that  by  mutual  mis- 
take, or  by  mistake  of  plaintiff  and  the  fraud  of  defend- 
ant,  the  policy  issued  by  the  defendant  did  not  conform 
to  the  agreement,  the  lumber  company  brought  this  suit 
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against  the  insurance  company  to  reform  the  policy  and 
to  recover  the  debt,  interest  and  costs  which  it  has  been 
compelled  to  pay  McDowell,  together  with  the  attorneys' 
fees  and  other  expenses  incurred  in  making  defense,  the 
total  amounting  to  about  $6,100.00.  On  final  hearing  the 
policy  was  reformed  and  judgment  rendered  in  favor  of 
plaintiff  in  accordance  with  the  prayer  of  the  petition. 
Defendant  appeals. 

During  the  negotiations  leading  up  to  the  issuance  of 
the  policy  sued  on,  Messrs.  Vetter  &  Smith  were  general 
agents  for  the  state  of  Kentucky,  while  W.  B.  Kespess 
&  Conapany  were  acting  as  soliciting  agents  at  Lexington, 
Prior  to  the  issuance  of  the  policy  in  question,  Mr.  Bond, 
the- president  of  the  lumber  company,  and  Mr.  Dabok, 
the  assistant  general  manager,  had  secured  through 
Kespess  &  Company  certain  casualty  indemnity  poli- 
cies, both  for  the  lumber  company  and  for  the  Rockcastle 
River  Railway  Company,  of  which  Bond  and  Dabolt  were 
chief  officers.  Prior  to  March  4,  1915,  Mr.  Bond  saw  W. 
B.  Respess,  a  member  of  W.  B.  Respess  &  Company,  in 
his  office  at  Lexington,  and  told  him  he  wanted  to  insure 
his  logging  operations.  A.  C.  Respess,  also  a  member  of 
W.  B.  Respess  &  Company,  then  went  to  Bond  and  was 
shown  the  general  operations  of  the  lumber  company, 
which  included  not  only  the  saw  mill,  but  the  transpora- 
tion  of  the  logs  from  the  woods  five  or  six  miles  away.  At 
first,  Respess  &  Company  quoted  a  rate  of  $1.30  per 
hundred  dollars  on  everything  but  the  logging  train,  and 
a  rate  of  $9.00  per  hundred  on  the  logging  train,  but  when 
A.  C.  Respess  came  to  Bond,  a  compromise  rate  of  $2.25 
per  hundred  on  everything  was  agreed  on,  and  the  con- 
tract insuring  the  company's  operations,  including  its 
logging  train,  was  then  made.  W.  B.  Respess  says  that 
he  got  this  rate  from  Vetter  &  Smith,  and  that  Vetter 
&  Smith  fully  understood  that  the  logging  train  opera- 
tions were  to  be  covered  by  the  policy.  On  his  return  to 
Lexington,  A.  C.  Respess  prepared  an  application,  which 
he  forwarded  by  letter  of  March  4th,  to  Vetter  &  Smith 
at  Louisville.  The  application  was  written  by  Mr.  Res- 
pess on  a  fonn  styled,  **M.  E.,"  and  in  clause  4  the  risk 
was  described  as  follows:  ** Logging  in  woods  and  load- 
ing same  on  cars ;  transportation  of  logs  to  mill,  saw  and 
planing  mills,  lumber  yards,  loading  and  unloading." 
Clause  8  of  the  schedule  in  the  application  was  as  fol- 
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I  lows:  ''There  are  no  passenger  or  freight  or  other  ele- 
vators on  the  premises  except  as  follows. '^  The  applica- 
tion was  signed  by  W.  B.  Reapess  &  Company  as  agents. 
Vetter  &  Smith  telegraphed  the  home  office  at  Macon, 
Georgia,  to  find  out  the  proper  rates,  and  received  both 
telegram  and  letter  stating  that  the  company  would  re- 
quire a  rate  of  $2.25  for  all  logging,  operations  other 
than  logging  trains,  and  $9.00  for  logging  trains.  Vetter 
&  Smith  then  issued  a  policy,  C.  E.  11050,  at  a  rate  of 
$2.25  to  conform  to  the  directions  of  the  company.  In- 
stead of  writing  the  policy  upon  the  M.  E.  form,  upon 
which  the  application  was  written,  Vetter  &  Smith  issued 
a  C.  E.  form  policy  in  which  the  description  of  the  kind 
of  work  to  be  done  conformed  to  the  application,  but 
statement  8  of  the  schedule  provided:  ''The  assured  does 
not  operate  a  railioad,  switch  or  side  track  in  connec-  • 
tion  with  the  work  described  in  the  schedule  except  as 
follows:"  "No  Ex.,"  instead  of  providing  as  the  ap- 
plication did  "there  are  no  passenger  or  freight  or  other 
elevators  on  the  premises  except  as  follows,"  opposite 
which  nothing  wa^;  written.  This  policy  was  forwarded 
to  Respess  &  Company,  who  delivered  it  to  the  lumber 
company,  but  the  lumber  company  declined  to  accept  it 
on  the  ground  that  logging  in  woods  and  loading  same  on 
cars  was  being  done  by  subcontract,  and  they  desired  to 
insert  the  words,  "operation  of  tramways,"  in  order  that 
it  might  cover  the  tramways  even  though  no  logs  were 
being  transported'  at  the  time.  At  the  same  time,  Res- 
pess  inserted  after  statement  10  of  the  policy,  which 
provides,  "no  part  of  the  work  is  subcontracted  directly 
or  indirectly,  except  as  follows,"  "cutting  and  skidding 
to  railway  except  by  contract  are  not  covered  under  this 
policy."  At  the  same  time  Mr.  Respess  inserted  in  pencil 
under  statement  4  of  the  policy  the  following:  "Tram- 
ways, $500.00,"  and  reduced  the  estimated  compensation 
for  the  other  operations  to  $20,000.00  per  annum.  Either 
at  Bond,  or  immediately  upon  his  return  to  Lexington, 
Respess  prepared  a  second  application  on  an  M;  E.  form, 
in  which  the  risk  was  described  as  follows:  "Transporta- 
tion of  logs  to  mill,  saw  and  planing  mills,  lumber  yards, 
loading  and  unloading  and  operation  of  tramways,"  and 
upon  this  application  the  policy  in  question  was  written. 
Vetter  &  Smith  denied  that  they  furnished  Respess  & 
Company  a  compromise  rate  of  $2.25,  which  was  to  cover 
all  operations,  including  the  logging  train,' but  say  that 
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the  $2.25  rate  was  simply  the  increased  rate  covering 
the  logging  operations,  exclusive  of  the  logging  train. 
They  further  say  that  they  made  no  mistake  in  the  policy, 
but  purposely  wrote  the  policy  on  a  C.  E.  form,  which 
was  the  proper  form  under  the  circumstances,  and  inten- 
tionally  wrote  the  words,  **No  exceptions,^'  opposite 
statement  8  saying,  ^*The  assured  does  not  operate  a 
railroad,  switcli  or  side  track  in  connection  with  the  work 
described  in  the  schedule  except  as  follows."  They  also 
testified  that  they  would  not  have  written  a  policy  based 
on  a  $2.25  rate  covering  logging  trains,  and  had  they 
known  that  the  lumber  company  believed  or  contended 
that  the  policy  covered  logging  train  operations^  they 
would  have  cancelled  it  immediately. 

In  view  of  the  conclusion  of  the  court,  it  is  unneces- 
sary to  determine  whether  Vetter  &  Smith,  the  general 
agents  of  the  company  who  prepared  the  policy  in  ques^- 
tion  and  sent  it  to  W.  B.  Eespess  &  Company  for  de- 
livery, understood  that  the  lumber  company  was  apply- 
ing for  a  policy  covering  the  operation  of  their  logging 
train,  and  by  mistake  or  fraud  inserted  the  words,  *'No 
exceptions,"  opposite  the  statement  8  in  the  schedule, 
which  is  as  follows:  **The  as«»ured  does  not  operate  a 
railroad,  switch  or.  side  track  in  connection  with  the  work 
described  in  the  schedule  except  as  follows." 

The  authorities  are  agreed  that  in  the  absence  of  a^ 
statute  to  the  contrary,  and  there  is  none  in  this  state, 
an  oral  contract  of  insurance,  which  contains  all  the  ele- 
ments essential  to  a  contract,  is  valid.  Springfield  Fire 
&  Marine  Ins.  Co.  v.  Snowden,  173.  Ky.  664,  191  S.  W. 
439,  14  E.  C.  L.,  p.  880.  It  is  also  the  rule  that  an  in- 
surance policy  may  be  reformed  the  same  as  other  writ- 
ten instruments,  if,  by  reason  of  mutual  mistake,  or  mis- 
take on  one  side  and  fraud  on  the  other,  it  does  not  con- 
form to  the  real  agreement.  Springfield  Fire  &  Marine 
Ins.  Co.  V.  Snowden,  supra;  14  R.  C.  L.,  p.  902.  The  evi- 
dence is  clear  and  convincing  that  the  officers  of  the 
lumber  company  and  W.  B.  Respese  &  Company  not  only 
intended  to  make,  but  did  make,  a  contract  covering  the 
operation  of  the  lumber  company's  logging  train,  and 
the  policy  as  issued  would. have  covered  such  operations 
had  it  not  been  for  the  answer  to  statement  8.  While  the 
evidence  shows  that  Respess  &  Company  had  no  actual 
authority  to  bind  the  company,  yet  it  is  the  rule  in  this 
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state  that  it  is  within  the  apparent  scope  of  the  authority 
of  an  agent,  with  power  to  solicit  insurance,  deliver  poli- 
cies and  collect  the  premiums,  to  make  an  oral  contract, 
and  his  act  in  so  doing  is  binding  on  the  company  un- 
less the  insured  knew  of  the  limitation  on  iis  power. 
National  Union  Fire  Ins.  Co.  v.  Light's  Admr.,  163  Ky. 
169,  1^3  S.  W.  365.  Bond,  the  place  where  plaintiff's 
lumbering  operations  were*  conducted,  is  located  quite  a 
dis-tance  from  the  city  of  Lexington,  where  the  firm  of 
W.  B.  Respess  &  Company  is  engaged  in  business.  Prior 
to  the  negotiations  leading  up  to  the  issuance  of  the  policy 
sued  on,  Messrs.  Bond  and  Dabolt,  dieting  for  plaintiff, 
had  obtained  several  policies  of  insurance,  and  they  both 
say  that  they  never  knew  that  Vetter  &  Smith  had  any 
connection  w^ith  the  policies.  It  w€ia  further  shown  that 
Respess  &  Company  frequently  wrote  to  plaintiff  on 
letter  heads  of  the  Georgia  Casualty  Insurance  Company, 
and  subscribed  themselves  as  ''general  agents,"  and 
that  some  of  these  letters  were  sent  not  only  to  Vetter  & 
Smith,  but  also  to  the  home  office  at  Macon.  In  all  of 
the  correspondence  between  plaintiff  and  defendant, 
there  was  never  a  suggestion  that  Respess"  &  Company 
did  not  have  authority  to  act  for  the  defendant.  It  is 
true  that  Respess  &  Company  quoted  the  rates  given  in 
the  manual,  and  that  the  home  office  adjusted  the  claims 
for  injuries,  and  that  riders  were  sometimes  attached  to 
policies  upon  which  appeared  the  names  of  Vetter  & 
Smith  as  general  agents,  but  we  do  not  regard  these  cir- 
cumstances as  sufficient  to  charge  plaintiff  with  notice 
of  the  limited  authority  of  Respess  &  Company. 

In  view  of  the  facts  disclosed  by  the  evidence,  we  are 
not  disposed  to  hold  that  plaintiff's  d.cceptance  and  re- 
tention of  the  policy  precluded  it  from  relying  on  the 
alleged  mistake.  It  was  agreed  that  the  contract  should 
cover  the  operation  of  the  logging  train.  The  risk  de- 
scribed in  the  application  and  in  the  policy  itself  was 
'* transportation  of  logs  to  mill,"  and  ''operation  of 
tramways."  Respess  &  Company  assured  plaintiff's  of- 
ficers that  the  policy  covered  logging  trains.  These  offi- 
cers say  that  they  did  not  read  statement  8  to  the  effect 
that  the  company  was  not  engaged  in  the  operation  of 
steam  railroads.  Having  agreed  that  the  contract  should 
cover  the  logging  train,  and  having  received  the  policy 
covering  "transportation  of  logs  to  mill,"  and  "opera- 
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tion  of  tramways,"  which  anyone  of  ordinary  prudence 
would  construe  as  covering  transportation  of  logs  to  mill 
by  means  of  a  logging  train,  and  having  been  assured  by 
Respess  &  Company  that  the  policy  itself  did  cover  the 
logging  train  we  are  not  prepared  to  say  the  company's 
officers  were  charged  with  notice  of  the  answer  made  to 
statement  8,  which  answer  wa«.  in  direct  conflict  with  the 
risk  described  in  the  policy,  and  rendered  the  policy  in- 
effective for  the  chief  purpose  for  which  it  was  sought. 
Judgment  afl5rmed. 


Struck  V.  Kohler,  et  al. 

(Decided  March  19,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  First  Division). 

1.  Deeds — ^Buildings — Restriction — Residence — Apartment  House. — ^A 
restriction  in  deeds  "that  not  more  than  one  building  other  than 
outhouses  shall  be  erected  upon  either  one  of  said  lots  and  that 
any  improvements  which  may  be  erected  upon  said  lots  or  either 
of  them  shall  be  used  for  residence  purposes  only"  does  not  pro- 
hibit the  erection  on  the  lot  or  lots  of  an  apartment  house  for 
residence  purposes  of  six  or  more  stories  and  containing  forty  or 
more  apartments. 

2.  Deeds — iBuildings — ^Restriction — Residence — Apartment  House. — 
Where  two  lots  were  conveyed  by  separate  deeds,  each  deed  con- 
taining the  restriction  set  out  in  the  above  paragraph,  this  restric- 
tion would  not  prohibit  the  purchaser  of  the  two  lots  from  erecting 
an  apartment  house  to  be  used  for  residence  purposes  that  would 
cover  both  of  the  lots  and  part  of  an  adjoining  lot  conveyed  by 
deed  that  contained  a  like  restriction. 

3.  Deeds — ^Buildilngs — Restriction  to  One  Residence  Upon  Each  Lot. 
— ^Where  a  deed  provided  that  not  more  than  one  building  could 
be  erected  upon  the  lot  conveyed,  two  residence  buildings  could 
not  be  erected  on  the  lot  without  violating  the  restriction. 

SHACKELFORD  MILLER  and  H.  H.  NETTLEROTH  for  appel- 
lant. 

LAWRENCE  S.  LEOPOLD  for  appellees. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
Afl5rming. 
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In  May,  1919,  the  appellees,  Kohlers,  and  the  appel- 
lant, Struck,  entered  into  a  written  contract  by  which, 
for  a  valuable  consideration,  the  Kohlers  agreed  to  con- 
vey to  Struck  lots  No.  9  and  10  in  block  2,  Baringer  Land 
Company,  subdivision  in  Louisville,  Ky. 

It  was  stipulated  in  the  writing  that  these  lots  should 
be  *'free  from  any  restriction  or  condition  which  would 
prevent  the  erection  or  interfere  with  the  use  after  erec- 
tion of  an  apartment  house,  for  residence  purposes,  of 
six  or  more  stories,  and  containing  forty  or  more  apart- 
ments, to  extend  across  both  of  said  lots  and  onto  lot  No. 
11."  In  attempted  compliance  with  this  contract,  the 
Kohlers  tendered  to  Struck  a  deed  that  contained  this 
restriction : 

**That  not  more  than  one  building,  other  than  out- 
houses, shall  be  erected  upon  either  one  of  said  lots,  and 
that  any  improvements  which  may  be  erected  upon  said 
lots,  or  either  of  them,  shall  be  used  for  residence  pur- 
poses only,  shall  cost  not  less  than  $6,000.00,  and  shall 
set  back  from  the  street  according  to  building  lines  as 
indicated  by  the  dotted  lines  on  said  plat,  and  no  im- 
provement, other  than  outhouses,  to  be  less  than  two  full 
stories  in  height,  unless  of  the  bungalow  type. 

*'A11  outhouses  upon  either  one  of  the  lots  to  be  under 
one  roof  on  the  rear  of  the  lot  and  no  wooden  fences  shall 
be  built  nearer  the  front  of  either  lot  than  the  rear  of 
the  residence. 

**Said  lots  shall  never  be  used  or  rented  or  occupied 
by  persons  of  African  descent.'' 

This  restriction  was  inserted  because  it  was  a  con- 
dition in  each  of  the  two  deeds  by  which  the  Baringer 
Land  Company  had  conveyed  the  two  lots  to  the 
Kohlers. 

Struck  refused  to  accept  the  deed  with  this  restric- 
tion, and  thereupon  the  Kohlers  brought  this  suit  against 
him,  asking  a  specific  performance  of  the  contract.  Their 
petitioD,  after  setting  out  the  foregoing  facts,  further 
averred  that  Struck — ^who,  it  appears,  owned  lot  No.  11 
in  this  subdivision,  that  adjoined  lot  No.  10  contracted 
to  be  conveyed  by  the  Kohlers — desired  to  purchase 
these  two  lots  **for  the  purpose  of  erecting  upon  said 
lots  and  upon  lot  No.  11  a  large  apartment  house  for 
residence  purposes,  of  six  or  more  stories,  and  contain- 
ing forty  or  more  flats."  It  was  further  averred  that 
the  building  restriction  in  the  tendered  deed,  and  in  the 
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deed  made  by  the  Baringer  Land  Company,  did  not  **for- 
bid  the  erection  of  an  apartment  house  which  will  extend 
across  both  of  said  lots  and  onto  lot  No.  11  in  block  2  in 
said  subdivision;  that  said  restrictions  in  each  of  said 
deeds  were  intended  to  prevent,  and  will  prevent,  the 
erection  of  more  than  one  building  or  residence  upon 
either  of  said  lots ;  biit  that  said  restrictions  do  not  for- 
bid the  erection  of  one  residence  or  of  one  apartment 
house  for  residence  purposes  upon  two  lots  or  upon  three 
lots ;  also  that  the  restrictions  upon  the  use  and  occupa- 
tion of  said  property  contained  in  the  deeds  of  convey- 
ance unto  M.  S.  Kohler  by  the  Baringer  Land  Company 
do  not  conflict  with  the  covenant  as  to  the  use  and  im- 
provement of  said  property  contained  in  the  deed  exe- 
cuted by  these  plaintiffs  unto  said  defendant ;  that  these 
plaintiffs  have  the  full  right  and  power  to  convey  -said 
two  lots  free  of  any  restriction  or  condition  which  ;will 
prevent  the  erection  by  second  party  or  his  assigns,  or 
interfere  with  the  use  after  erection,  of  an  apartment 
house  for  residence  purposes,  of  six  or  more  stories  and 
containing  forty  or  more  flats  to  extend  across  both  of 
said  lots  and  onto  lot  No.  11.'^ 

Struck  demurred  generally  to  the  petition  on  the 
ground  that  it  showed  on  its  face  that  the  Kohlers  had 
not  tendei;pd  to  him  the  kind  of  deed  they  agreed  to  in 
the  contract,  but  the  lower  court  overruled  the  demurrer 
because  he  was  of  the  opinion  *Hhat  the  aforesaid  re- 
strictions contained  in  said  deeds  from  the  Baringer 
Land  Company  to  the  plaintiff,  M.  S.  Kohler,  did  not 
forbid,  and  would  not  prevent  the  erection,  or  interfere 
with  the  use  after  erection,  of  an  apartment  house,  for 
residence  purposes,  of  six  or  more  stories,  and  contain- 
ing forty  or  more  apartments  to  extend  across  both  of 
said  lots  and  onto  lot  No.  11.'' 

Struck  thereupon  electing  to  stand  by  his  demurrer, 
there  was  a  judgment  enforcing  the  contract  and  he  ap- 
peals. 

It  will  be  seen  from  what  has  been  said  that  the  only 
question  in  the  case  is,  do  the  restrictions  in  the  deeds 
prevent  Struck  from  erecting  the  apartment  house  on 
lots  No.  9  and  10  and  partly  on  lot  No.  11?  If  they  do,  it 
is  conceded  the  court  was  in  error  in  adjudging  a  specific 
performance.  On  this  appeal,  counsel  for  the  Kohlers 
insisit  that  the  opinion  of  this   court  in   McMurtry  v. 
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Phillips  Investment  Co.,  103  Ky.  308,  sustains  the  cor- 
rectness of  the  decision  of  the  lower  court,  and  this 
makes  it  important  that  we  should  give  careful  consid- 
eration to  that  opinion. 

In  that  case,  an  action  was  brought  to  restrain  the 
erection  of  an  apartment  house  in  St.  James  Court  in  the 
city  of  Louisville,  and  the  restricting  clause  relied  on  to 
prevent  its  erection  reads  as  follows : 

**It  is  a  condition  of  this  deed  that  the  property 
herein  conveyed  shall  be  used  for  residence  purposes 
only,  and  that,  in  erecting  a  residence  therein  it  shall  be 
built  of  brick  or  stone  and  shall  cost  not  less  than  seven 
thousand  dollars  and  that  in  erecting  said  residence  the 
front  wall  thereof  shall  be  not  less  than  thirty-five  feet 
back  from  the  sidewalk  line  of  St.  James  Court.'' 

It  further  appears  from  the  opinion  that  the  building 
desired  to  be  erected  would  cost  about  $40,000.00,  be 
built  of  brick  and  stone,  and  its  front  wall  Set  back  the 
distance  required  by  the  restrictions*;  that  ** there  is  to 
be  no  restaurant  of  a  public  nature ;  there  is  to  be  every- 
thing in  this  house  to  make  housekeeping  comfortable. 
Every  apartment  in  the  house  is  to  have  a  parlor  and 
dining  room  and  one  or  more  bed  rooms  and  a  kitchen. 
Every  apartment  is  to  have  more  than  one  bed  room; 
there  is  only  one  four  room  flat.  Provision  is  made  in 
the  house  for  hot  and  cold  water  and  all  other  conveni- 
ences. The  basement,  in  which  is  to  be  a  large  dining 
room,  to  be  used  by  the  occupants  of  the  house  if  desired, 
also  contains  three  sets  of  laundry  tubs,  that  each  apart- 
ment may  have  one  or  more  days  to  use  in  laundering 
their  linen,  or  to  be  used  in  any  way  they  choose  as  a 
laundry  is  used  in  a  private  residence.  A  part  of  the 
basement  is  to  be  used  for  storing  the  trunks  of  the 
parties  who  may  choose  to  put  their  trunks  out  of  their 
apartments.  There  is  to  be  nothing  about  it  of  a  cheap 
or  nasty  kind.  There  is  but  one  house  in  St.  James 
Court,  constructed  of  fine  material,  and  that  is  the 
Conrad  residence." 

The  only  question  in  the  case  was  whether  the  build- 
ing was  to  be  used  for  residential  purposes  within  the 
meaning  of  the  restriction  in  the  deed,  and  the  court,  in 
holding  that  the  restriction  did  not  prevent  its  erection, 
said:  ^^As  the  house  in  controversy  is  to  be  constructed 
for  such  purpose  only  and  is  not  to  be  used  for  any  other 
purpose,  we  do  not  think  its  construction  is  at  all  pro- 
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hibited  by  this  restriction  clause.  If  the  intention  had 
been  to  permit  the  erection  of  only  segregated  private 
residences,  the  instrument  would  doubtless  have  so  pro- 
vided." 

We  think  the  McMurtry  case  is  controlling  authority 
on  the  question  that  an  apartment  home  is  a  '* residence" 
within  the  meaning  of  the  restriction,  although  as  an  orig- 
inal proposition,  this  interpretation  would  be  open  to 
serious  objection  upon  the  ground  that  it  violated  the  in- 
tention of  the  restriction. 

Illustrative  cases  on  this  subject  are:  Schadt  v.  Brill, 
(1913)  173  Mich  647;  45  L.  E.  A.  (new  series)  726;  Kiley 
V.  Hall,  96  Ohio  State  374,  1917,  1918  B.  L.  E.  A.  96; 
Bolin  V.  Tyrol  Investment  Company,  273  Mo.  257 ;  1918 
C,  L.  E.  A.  869. 

Passing  this,  the  other  question  concerns  the  right 
of  Struck  to  erect  an  apartment  house  that  will  cover 
lots  9  and  10,  and  a  part  of  lot  No.  11.  Each  of  these 
lots  was  conveyed,  as  we  have  said,  by  separate  deed  and 
each  deed  contained  the  restriction  that  ^*any  improve- 
ments which  may  be  erected  on  said  lot  shall  consist  of 
only  one  building  which  shall  be  used  for  residence  pur- 
poses only.''  If,  however,  an  apartment  house  is  a  resi- 
dence within  the  meaning  of  the  restriction,  we  do  not 
think  the  size  of  the  apartment  material.  In  other  words, 
if  a  residence  in  the  strict  meaning  of  that  word  and  as 
distinguished  from  an  apartment  house  might  be  erect- 
ed that  would  cover  lots  9  and  10,  and  a  part  of  lot  11,  it 
would  appear  that  an  apartment  house  covering  these 
lots  might  also  be  erected,  so  that  the  inquiry  may  be 
confined  to  the  question  whether  a  purchaser  of  two  or 
more  of  these  lots  could  erect  a  private  residence  that 
w^ould  cover  two  or  more  of  them. 

The  limitation  in  the  restriction  is  that  the  improve- 
ment on  each  lot  shall  consist  of  only  one  building,  and 
it  is  clear  that  two  residence  buildings  could  not  be 
erected  on  ^ach  lot  without  violating  the  restriction,  but 
we  do  not  think  the  restriction  prohibited  the  erection 
of  one  building  for  residence  purposes  that  might  cover 
tw^o  or  more  lots.  If  one  residence  building,  large  enough 
to  cover  two  lots  or  even  three,  was  erected,  it  could  not 
be  said  that  there  was  more  than  one  building  on  each 
lot.  We  think  it  clear  that  a  purchaser  of  two  or  more 
lots  might  if  he  wished  put  his  residence  on  the  center 
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lot  and  leave  the  lots  on  either  side  vacant,  or  that  he 
might  build  his  residence  on  two  of  the  lots  and  leave  one 
of  them  vacant.  In  other  words,  the  restriction  does  not 
impose  any  limitation  on  the  right  of  the  lot  owner  as 
to  the  size  of  the  residence  to  be  erected,  or  confine  it  4;o 
a  building  that  could  be  placed  on  one  lot. 

Accordingly,  we  think  the  lower  court  correctly  de- 
cided that  the  restriction  did  not  prohibit  Struck  from 
erecting  the  apartment  house. 

It  appears  from  the  record  that  while  this  suit  be- 
tween Struck  and  the  Kohlers  was  pending  in  the  lower 
court,  Frank  Brown  and  C.  H.  Bae  tendered  in  court  a 
pleading,  which  they  asked  should  be  taken  as  an  answer 
to  the  petition  of  Kohler  and  as  a  cross  petition  against 
Struck. 

In  this  pleading  they  set  up  that  they  were  the  owners 
of  lots  in  the  subdivision  laid  out  by  the  Baringer  Land 
Company,  and  had  purchased  lots  from  the  Baringer 
Land  Company  that  were  conveyed  to  them  by  deeds 
containing  restrictions  such  as  were  found  in  the  deeds 
made  by  the  land  company  to  Kohler. 

They  further  set  up  that  these  restrictions  prohibited 
the  erection  of  an  apartment  house  such  as  Struck  con- 
templated building,  and  that  they  had  such  an  interest 
in  the  litigation  between  Struck  and  Kohlers  as  entitled 
them  to  intervene  and  contest  the  right  of  Struck  to 
erect  the  apartment  house  contemplated. 

The  lower  court  refused  to  permit  this  intervening 
petition  to  be  filed,  to  which  ruling  Brown  and  Rae  ex- 
cepted and  prayed  an  appeal  to  the  Court  of  Appeals, 
which  was  granted;  but  it  does  not  appear  from  the 
record  in  this  court  that  either  Brown  or  Eae  have  pros- 
ecuted or  perfected  their  appeal.  The  failure  to  do  this, 
however,  is  not  so  material,  because  we  think  the  con- 
clusion reached  on  the  appeal  of  Struck  is  in  effect  an 
adjudication  of  the  matter  involved  in  the  case  adverse 
to  the  asserted  rights  of  Brown  and  Rae. 

Wherefore  the  judgment  is  affirmed. 
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Rasnick  v.  W.  M.  Ritter  Lumber  Coi|ipany« 

(Decided  March  19,  1920.) 

,     Appeal  from  Pike  Circuit  Court. 

1.  Master  and  Servant — Promise  to  Dismiss  Suits — ^Without  Consid- 
eration.— ^A  promise  by  a  master  to  employ  one  in  his  business  In 
consideration  of  a  promise  to  dismiss  certain  suits  filed  against 
the  servants  of  the  master,  whdch  suits  were  based  upon  matters 
wholly  disconnected  from  the  master  or  his  business,  is  not  shown 
to  be  supported  by  any  consideration  and  is  non-enforceable 
against  the  master. 

2.  Principal  and  Agent — Implied  Authority — Burden  of  Proof. — The 
authority  of  a  superintend'cnt  or  general  manager  of  a  partlcu- 

'  lar  buadness  is  limited  to  transactions  which  occur  in  the  usual 
course  of  the  businesis,  and  the  principal  is  not  bound  by  an  agree-  ^ 
ment  of  his  superintendent  in  charge  of  his  business  unless  the 
agreement  ibe  within  the  scope  of  the  express  or  Implied  authority 
of  the  superintendent,  and  the  burden  is  on  the  one  seeking  to 
hold  the  principal  liable  to  allege  and  prove  the  express  or  im- 
plied authority  of  the  superintendent  to  make  the  contract  in  the 
name  of  the  principal. 

ROSCOB  VANOVER  for  appellant. 

AUXIER  HARMAN  &  FRANCIS  for  appellee. 

Opinion  of  the  Court  by  Judge  Thomas — ^AflSrming. 

This  appeal  is  from  a  judgment  of  the  Pike  circuit 
court  sustaining  a  demurrer  to  and  dismissing  the  peti- 
tion of  appellant  and  plaintiff  below,  which  he  filed  in 
that  court  against  the  appellee  and  defendant  below, 
seeking  a  recovery  of  the  sum  of  $3,000.00  for  the  viola- 
tion of  an  alleged  contract  claimed  to  have  been  entered 
into  between  the  parties.  The  petition  in  substance  al- 
leged that  the  defendant  was  a  corporation  engaged  in 
operating  a  sawmill  and  manufacturing  lumber  in  Pike 
county,  and  that  plaintiff  was  one  of  its  numerous  em- 
ployees; that  defendant  also  had  engaged  the  services 
of  Dr.  A.  S.  Eichardson  as  its  ''company  doctor,'*  and 
that  it  had  in  its  employ  R.  E.  Osborn  as  its  bookkeeper 
and  store  manager;  that  plaintiff  and  his  stepdaughter 
had  each  filed  a  slander  suit  against  Dr.  Eichardson  and 
one  against  Osborn,  seeking  to  recover  from  each  of 
them  the  sum  of  $10,000.00,  and  that  plaintiff's  wife  had 
filed  a  suit  against  Dr.  Eichardson  to  recover  $3,000.00 
''for  alleged  failure  of  the  said  Dr.  Brichardson  tc^jg:-    | 
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form  for  her  professional  services  as  doctor  for  defend- 
ant;" that  the  defendant,  W.  M.  Ritter  Lumber  Com- 
pany, ''claimed  that  these  various  suits  against  its  em- 
ployees were  disturbing,  hindering  and  obstructing  it  in 
carrying  on  its  work  in  the  manufacture  of  lumber,''  and 
that  the  defendant's  superintendent  **came  to  this  plain- 
tiff and  made  an  agreement  with  plaintiff  that  if  plain- 
tiff and  his  wife  and  stepdaughter  would  sign  a  writing 
directing  the  dismissal  of  the  said  suits  .  .  .  the 
company  would  furnish  and  give  plaintiff  work  and  labor 
at  its  said  mill  ...  at  the  price  of  $3.35  per  day  as 
long  as  it  had  work  to  do  or  lumber  to  manufacture  at  its 
said  plant;"  that  he  thereupon  caused  the  suits  filed  by 
himself,  his  wife  and  his  stepdaughter  to  be  dismissed, 
but  defendant  declined  and  refused  to  give  him  employ- 
ment as  its  •superintendent  had  agreed  to  do,  although  it 
still  had  work  to  do  and  was  still  engaged  in  the  manu- 
facture of  lumber  at  the  same  place. 

We  are  not  informed  either  from  the  record  or  briefs 
as  to  the  ground  upon  which  the  court  sustained  the  de- 
murrer, but  we  are  convinced  that  the  judgment  of  the 
court  was  proper  and  can  be  sustained  on  a  number  of 
grounds,  some  of  which  we  will  briefly  consider. 

1.     The  petition  does  not  allege  a  sufficient  conS'idera- 
tion  to  support  the  contract  of  employment  upon  which 
the  suit  is  brought.    In  taking  a  contrary  position  plain- 
tiff''s  counsel  cite  and  rely  upon  the  case  of  Yellow  Pop- 
lar Lumber  Co.  v.  Rule,  106  Ky.  455,  20  Ky.  Law  Rep. 
2009.    But  a  reading  of  the  opinion  in  that  case  will  show 
that  the  facts  are  materially  different  from  those  appear- 
ing in  the  petition  filed  in  the  instant  case.    In  the  case 
referred  to  the  plaintiff  was  an  employe  of  the  defendant, 
and  while  engaged  in  such  employment  he  sustained  an 
injury  which  he  claimed  was  the  result  of  negligence  of 
his  employer,  Yellow  Poplar  Lumber  Company,  and  in 
compromise  and  settlement  of  the  claim  for  damages  the 
employer  agreed  to  furnish  the  servant  employment  at 
stipulated  wages,  because    of   which   the    employee  re- 
frained from  suing  his  employer  to  recover  damages  for 
his  injury.    It  was  rightfully  held  that  there  was  a  suf- 
ficient consideration  for  the  contract.  Many  other  cases 
involving  contracts  of  a  similar  nature  have  been  be- 
fore this  court,  and  in  each  instance  the  sufficiency  of 
the  consideration  was  upheld. 
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The  plaintiff  in  that  case,  and  in  the  others  of  a  sim- 
ilar nature,  was  asserting  what  he  insisted  and  what  ap- 
peared to  be  a  valid  claim  against  the  defendant,  and  it 
is  a  primary  principle  of  law  that  the  settlement  of  such 
claims  constitutes  a  sufficient  consideration  for  the  con- 
tract of  employment.  The  matters  to  which  such  settle- 
ments relate  affect  directly  each  party  to  the  compromise 
agreement.  Not  so  in  the  instant  case.  The  suits,  the 
dismissal  of  which  plaintiff  alleges  constitutes  the  con- 
sideration for  the  contract  sued  on,  were  not  against  the 
defendant,  W.  M.  Ritter  Lumber  Company,  neither  were 
they  based  upon  any  claim  for  which  it  was  remotely 
liable.  It  is  true  that  the  plaintiff  states  that  defendant 
*' claimed"  that  the  suits  were  disturbing,  hindering  and 
obstructing  it,  but  he  does  not  allege  that  they  actually 
did  so. 

One  of  the  considerations  sufficient  to  uphold  a  con- 
tract is  *'a  benefit  to  the  party  promising,  or  a  loss  or 
detriment  to  the  party  to  whom  the  promise  is  made." 
But  the  petition  in  this  case  does  not  allege  facts  suf- 
ficient to  show  a  benefit  to  the  defendant,  or  to  show  any 
loss  or  detriment  to  the  plaintiff  because  of  tlie  dismissal 
of  the  suits  filed  by  himself,  wife  and  stepdaughter 
against  defendant's  employees,  since  the  allegation  that 
defendant  only  '* claimed"  that  it  might  possibly  be  ben- 
efited does  not  show  actual  existence  of  such  benefits.  Nor 
does  it  appear  from  the  petition  that  the  plaintiff,  to 
whom  the  promise  was  made,  sustained  any  loss  or  detri- 
ment thereby. 

It  is  not  alleged  that  the  suits  which  plaintiff  dis- 
missed in  consideration  of  the  agreement  sued  on  were 
meritorious  or  filed  in  good  faith.  For  aught  that  ap- 
pears they  may  have  been  filed  for  the  sole  purpose  of 
obtaining  continued  employment  by  defendant  as  long  as 
it  operated  its  manufacturing  plant  where  it  was  then 
located,  which,  if  true,  there  was  nothing  to  compromise 
or  settle,  and  the  promise  of  defendant,  even  if  otherwise 
enforceable,  would  not  be  binding. 

2.  It  is  not  alleged  that  Kopp,  the  superintendent 
of  the  defendant,  possessed  authority  to  bind  his  prin- 
cipal upon  the  contract  sued  on.  While  the  articlesi  of  in- 
corporation of  defendant  do  not  anywhere  appear  in  the 
record,  we  know  as  a  matter  of  law  that  a  corporation 
authorized  to  engage  in  the  manufacture  of  lumber  would 
have  no  authority  as  such  to  engage  in  the  compromise 
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of  suits  not  jBled  against  it,  but  filed  only  against  its  em- 
ployees individually,  and  we  likewise  know  that  a  super- 
intendent of  a  sawmlil  is  not  by  virtue  of  his  office  a 
compromiser  of  lawsuits  filed  against  others  than  his 
principal,  and  covering  matters  not  directly  affecting  the 
latter 's  business. 

Even  if  a  corporation  under  its  articles  had  power 
and  authority  to  enter  into  the  character  of  contract  sued 
on,  and  it  was  not  ultra  vires,  there  should  be  some  kind 
of  showing  that  the  superintendent  possessed  authority 
to  make  the  contract  for  and  on  Behalf  of  his  principal, 
since  it  is  the  undisputed  rule  that  a  corporation  is  not 
bound  by'^ny  agreement  of  its  superintendent  if  it  is 
not  shown  to  be  within  the  scope  of  his  express  or  implied 
authority,  and  is  not  in  the  course  of  the  ordinary  busi- 
ness of  the  corporation.  Hall  v.  Passaic  Water  Co.,  43 
L.  R.  A.  (N.  S.i  750 ;  Laird  v.  Michigan  Lubricator  Co., 
153  Michigan  52, 17  L.  R.  A.  (N.  S.)  177,  and  Thompson 
on  Corporations,  sec.  1583. 

Since  the  burden  was  upon  plaintiff  to,  allege  and 
prove,  if  denied,  the  authority  of  superintendent  Kopp 
to  make  the  contract  sued  on  (31  Cyc.  1644),  and  he  hav- 
ing failed  in  his  petition  to  make  any  such  allegations, 
his  petition  was  defective,  and  the  demurrer  to  it  was 
properly  su^itained. 

We  therefore  conclude  that,  for  the  reasons  men- 
tioned, to  say  nothing  of  others  which  might  be  referred 
to,  the  judgment  was  proper,  and  it  is  affirmed. 


Voils  V.  Commonwealth. 

(Decided  March  23,  1920.) 

Appeal  from  Russell  Circuit  Court. 

Intoxicating  Liquors — Transportation. — Kentucky  Statutes,  sec- 
tion 25C9a,  subsecUon  1  (vol.  3,  ed.  1918),  making  it  a  punishable 
offense  for  a  carrier,  corporation  or  person  to  bring,  transfer 
or  deliver  spirituous,  vinous  or  malt  liquors  into  any  county,  city, 
town  or  district  where  its  sale  is  prohibited  by  law,  does  not 
apply  to  the  owner  or  operator  of  an  automobile,  or  other  vehicle, 
who,  for  or  without  hire,  transports  therein  and  into  such  ter- 
ritory a  passenger  or  passengers  lawfully  owning  and  having  in 
his  or  their  sole  custody  and  control  such  liquors  for  personal 
use. 
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2.  Intoxicating  Liquors — Transportation. — To  render  the  act  of  the 
carrier,  corporation  or  person  in  carrying  spirituous,  vinous  or 
malt  liquors  into  the  prohibited  territory  unlawful  in  the  meaning 
of  the  statute,  supra,  it  must  be  carried  for  another  by  means  of 
such  carrier's,  corporation's  or  person's  sole  custody  thereof  as 
the  agent  of  the  seller,  owner,  consignee  or  distributee,  until 
Its  delivery  in  such  territory. 

LILBURN  PHELPS  for  appellant. 

CHARLES  L  DAWSON,  Attorney  General,  CHARLES  H. 
MORRIS,  ex-A.ttomey  General,  and  O.  S.  HOGAN,  Assistant  Attorney 
General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — Reversing. 

The  appellant,  Theodore  Voils,  was  tried  and  con- 
victed in  the  Russell  circuit  court  under  an  indictment 
returned  February  20,  1919,  charging  him  with  a  viola- 
tion of  the  provisions  of  chapter  6,  section  1,  acts.  1918, 
approved  March  15,  1918  (now  subsection  ],  section 
2569a,  Kentucky  Statutes,  vol.  3,  edition  1918),  com- 
mitted by  ^*  unlawfully  bringing  for  Elmer  Eastman 
spirituous,  vinous  and  malt  liquors  into  Russell  county 
where  the  local  option  law  was  in  force;''  the  punishment 
imposed  by  the  verdict  of  the  jury  and  judgment  of  the 
court  being  a  fine  of  $60.00,  and  imprisonment  of  ten 
days  in  jail.  He  was  refused  a  new  trial  and  has  ap- 
pealed. 

The  evidence  introduced  for  the  Commonwealth  was 
furnished  by  three  witnesses.  None  was  heard  for  the 
appellant.  At  the  conclusion  of  the  evidence  appellant 
requested  the  trial  court  to  peremptorily  instruct  the 
jury  to  return  a  verdict  of  acquittal,  but  the  instruction 
was  refused  and  others  given  which  submitted  to  the  de- 
cision of  the  jury  the  question  of  appellant's  guilt  or  in- 
nocence. To  the  ruling  of  the  court,  both  in  refusing  the 
peremptory  instruction  and  the  giving  of  those  under 
which  the  case  was  submitted  to  the  jury,  appellant  at 
the  time  objected  and  excepted.  These  rulings  consti- 
tuted the  grounds  mainly  relied  on  for  the  new  trial 
moved  for  by  appellant  in  the  court  below,  and  the  same 
are  now  urged  by  him  for  the  reversal  of  the  judgment 
asked  of  this  court.  The  statute  under  which  appellant's 
conviction  was  obtained  reads  as  follows : 

*^That  it  shall  be  unlawful  for  any  person  or  persons, 
individual  or  corporation,  public  or  private  carrier  to 
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bring  into,  transfer  to  other  person  or  persons,  corpora- 
tion, carreer  or  agent,  deliver  or  distribute  in  any  county, 
district,  precinct,  town  or  city  where  the  sale  of  intoxi- 
cating liquors  has  been  prohibited,  or  may  be  prohibit- 
ed, whether  by  special  act  of  the  general  assembly,  or 
by  vote  of  the  people  under  the  local  option  law.  any 
spirituous,  vinous,  malt  or  other  intoxicating  liquors,  re- 
gardless of  the  name  by  which  it  may  be  called;  and  this 
act  shall  apply  to  all  packages  of  such  intoxicating 
liquors,  whether  broken  or  unbroken.  Each  package  of 
such  intoxicating  liquor  so  brought,  transferred  or  de- 
livered in  such  territory  shall  constitute  a  separate  of- 
fense.''    '   ^ 

The  question  here  presented  for  decision  is,  whether 
the  statute,  supra,  applies  tq  a  case  resting  upon  such 
facts  as  were  held  sufficient  to  authorize  the  appellant's 
conviction  under  the  indictment.  The  question  has  not 
been  passed  on  by  thio  court.  There  was  an  attempt  to 
have  it  decided  in  Barber  v.  Commonwealth,  182  Ky.  242, 
upon  an  agreed  statement  of  facts  which  the  circuit  court 
had  held  suffi.cient  to  authorize  the  conviction  of  the  de- 
fendant under  the  statute,  but  on  the  appeal  of  the  latter 
we  held  the  decision  of  the  question  unnecessary,  and  re- 
fused to  pass  on  it,  for  the  reas-ons  stated  in  the  follow- 
ing excerpt  from  the  opinion : 

**The  only  question  we  deem  it  necessary  to^  decide  is 
whether  the  agreed  facts  make  out  a  case  under  the  stat- 
ute.   According  to  the  agreed  statement  of  facts,  the  de- 
fendant merely  transported  the  two  passengers  to  Lex- 
ington, *  knowing  at  the  time  that  each  of  said  p-arties 
were  going  for  the  purpose  of  purchasing  spirituous, 
vinous  and  malt  liquors,  as  set  out  in  the  indictment,  and 
that  they  were  each  to  return  in   the   automobile   such 
liquors  as  they  bought  in  Lexington,  Ky.,  to  Morehead, 
in  Rowan  county,  Ky.'  In  other  words,  it  does  not  ap- 
pear that  the  passengers  ever  returned  in  the  automo- 
bile with  the  whiskey  to  Rowan  county  or  that  defendant 
ever  carried  the  whiskey  into  Rowan  county,  prior  to 
the  finding  of  the  indictment.     Indeed,  for  aught  that 
appears  in  the  agreed  statement  of  facts,  both  the  pas- 
sengers and  the  w^hiskey  may  still  be  in  Lexington.  That 
being  true,  the  facts  w^ere  insufficient  to  show  the  guilt 
of  the  defendant,  even  if  the  statute  applies  to  a  case 
'ike  this — a  question  which  we  deem  it  unnecessary  to 
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decide.  Hence  the  defendant  should  have  been  ac- 
quitted.*' 

Substantially  the  following  fqcts  appear  from  the 
bill  of  evidence:  In  February,  1919,  the  three  witnesses 
for  the  Commonwealth,  Eastham,  Chrisman  and  Dun- 
bar, all  residents  of  Russell  county,  where  the  local  op- 
tion law  was  in  force,  desiring  to  procure  for  their  own 
use  some  whiskey  arranged  to  go  together  to  Lebanon, 
Kentucky,  where  its  sale  was  .then  permitted  by  law,  and 
there  purchase  it.  .  They  employed  appellant,  who  with 
his  father,  John  W.  Voils,  then  owned  a  garage  in 
Jamestown  and  operated,  for  hire,  automobiles,  to  con- 
vey them  in  an  automobile  from  that  town  to  Lebanon 
and  back,  altogether  about  120  miles,  at  the  agreed  and 
customary  price  of  $20.00,  for  the  round  trip.  Appel- 
lant and  his  father  did  not  regiilarly  operate  an  auto- 
mobile line  between  Jamestown  and  Lebanon,  but  would, 
when  necessary  for  the  accommodation  of  passengers, 
transport  them  in  an  automobile  from,  one  of  these  towns 
to  the  other  for  hire,  invariably  charging  for  such  trips 
$20.00,  regardless  of  the  number  of  passengers. 

The  contract  for  the  hiring  of  the  car  was  made  by 
Eastham  with  John  W.  Voils,  and  although  the  former 
admitted  he  may  have  told  the  latter  that  he  and  his 
companions  wished  to  go  to  Lebanon  because  they  want- 
ed some  whiskey,  he  did  not  indicate  whether  the  quan- 
tity desired  was  only  what  they  could  drink  while  in 
Lebanon  or  more,  and  nothing  was  said  about  bringing 
back  whiskey  or  other  liquors  in  the  automobile.  The 
proof  fails  to  show  that  this  conversation  was  reported 
to  appellant,  or  that  he  otherwise  received,  before  start- 
ing for  Lebanon  with  Eastham  and  his  companions  as 
automobile  passengers,  information  that  they  were 
making  the  trip  to  purchase  whiskey.  Somewhere  on 
the  way,  however,  and  before  reaching  Lebanon  appel- 
lant's passengers  talked  of  their  purpose  of  getting 
liquor  there,  but  without  mentioning  the  quantity  or  that 
they  expected  to  carry  it  back  to  Jamestown  in  the  auto- 
mobile. When  the  party  got  to  Lebanon  appellant  let 
the  three  passengers  out  at  a  saloon  where  they  ob- 
tained one  or  more  drinks  of  whi«key  each;  but  he  ran 
his  automobile  to  a  garage  to  obtain  gasoline  and  later 
rejoined  them  at  a  restaurant  where  the  entire  party 
took  lunch.  Either  on  their  first  visit  to  the  saloon  or 
a  second  one,  made  after  they  had   lunched,   Eastham, 
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Chrisman  and  Dunbar  made  their  purchases  of  the 
whiskey  which  they  carried  back  to  Russell  county  with 
them;  Eastham  obtaining  a  case,  or  twelve  quarts,  and 
Chiisman  and  Dunbar  two  to  four  quarts  each.  The 
whiskey  of  Ea§tham  was  contained  iii  a  square  box;  that 
of  Chrisman  and  Dunbar  was  inclosed  in  separate  single 
bottle  packing,  and  the  whole  placed  by  the  purchasers 
in  the  automobile,  shortly  before  the  departure  of  the 
party  on  the  return  to  Jamestown. 

It  was  admitted  by  the  Commonwealth's  witnesses 
that  appellant  neither  charged  them  nor  was  paid  any- 
thing for  transporting  the  whiskey ;  and  there  was  an  ab- 
sence of  evidence  tending  to  show  that  he  was  even  pres- 
ent when  the  whiskey  was  purchased  or  placed  in  the 
car,  or  that  he  was  informed  of  its  presence  in  the  car 
when  the  party  left  Lebanon ;  but  if  he  did  not  then  know 
of  its  presence  in  the  car,  he  must  have  learned  it  soon 
after  leaving  Lebanon,  as  it  was  in  the  custody  of  the 
respective  owners  who  apparently  made  no  attempt  to 
conceal  it.  Moreover,  Eastham  and  Chrisman  had  each 
provided  himself  at  Lebanon  with  a  pint  of  appricot 
brandy,  in  addition  to  the  whiskey  purchased,  from 
which  the  party,  including  appellant,  occasionally  drank 
in  returning  to  Jamestown.  There  was  also  a  total  ab- 
sence of  evidence  conducing  to  prove  that  the  whiskey 
was  obtained  by  the  purchasers  for  sale  in  Russell 
county,  the  dry  territory,  or  elsewhere,  or  that  any  of 
it  was  sold  by  them.  On  the  contrary  the  evidence 
showed  that  it  was  procured  by  the  purchasers  for  their 
own  personal  use  and  that  upon  reaching  Jamestown 
each  owner  of  the  whiskey  carried  to  his  own  home  the 
quantity  he  purchased  at  Lebanon. 

The  question  we  are  called  upon  to  decide  is  not  af- 
fected by  the  amendments  to  the  Federal  Constitution 
or  that  of  Kentucky,  relating  to  the  prohibition  of  the 
liquor  traffic,  nor  by  any  legislative  enactment,  national 
or  state,  passed  to  carry  them  into  effect;  for  the  of- 
fense of  which  appellant  was  conviotod,  if  an  offense  at 
all,  was  committed  before  the  adoption  of  either  of  those 
amendments,  and  against  a  statute  then  and  yet  in  force. 
Its  decision  must  therefore  be  controlled  by  the  language 
of  the  statute  itself. 

We  are  unable  to  see  that  the  facts  upon  which  the 
Commonwealth  procured  the  appellant's  conviction  in 
the  trial  court,  constitute  an  offense  under  the   statute 
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charged  to  have  been  violated.  The  manifest  object  of 
its  enactment  was  to  make  unlawful  the  bringing  by  a 
carrier  or  individual,  whether  for  or  without  compen- 
sation, of  sipirituousi  vinous  or  malt  liquors  into  any  ter- 
ritory, where  its  sale  is  prohibited  by  law,  for  delivery 
or  distribution  therein  to  any  person  or  persons,  regard- 
less of  the  use  to  which  it  may  be  put.  But  to  render  the 
act  of  the  carrier  or  individual  in  taking  liquor  for  an- 
other into  prohibited  territory  unlawful  in  the  meaning 
of  the  statute,  siipra^  it  must  be  done  by  means  of  its  or 
his  sole  custody  thereof,  until  its  delivery  to  the  owner, 
consignee  or  distributee  in  the  prohibited  territory. 

The  offense  denounced  by  the  statute  cannot  be  com- 
mitted by  the  act  of  the  carrier  in  transporting  into  the 
territory  where  'the  sale  of  spirituous,  vinous,  and  malt 
liquors  is  prohibited  by  law,  a  passenger  or  passengers 
owning  and  having  in  his  or  their  custody  such  liquors, 
exclusively  for  personal  use,  even  though  such  carrier 
in  contracting  to  convey  them  knew  that  they  had  in  their 
possession  such  liquors  and  intended  to  carry  them  with 
them  in  the  automobile  provided  for  conveying  them  as 
passengers  into  the  dry  territory.  We  offer  no  criticism 
of  the  statute  nor  of  the  salutary  effect  it  was  intended 
to  have  in  destroying  the  unlawful  business  of  the  boot- 
legger; but  looking  to  its  language  alone,  we  fail  to  find 
any  provision  that  can  be  invoked  to  prevent  a  person, 
owning  and  having  in  his  possession  by  lawful  means 
spirituous,  vinous  or  malt  liquors,  solely  for  personal 
use  in  his  own  home,  from  carrying  it  in  his  custody  by 
public  or  private  conveyance  to  his  home,  or  that  would 
prevent  the  owner  of  such  conveyance  from  carrying 
him  as  a  passenger  to  that  home,  accompanied  by  the 
whiskey  lawfully  in  his  'possession;  although  the  home 
may  happen  to  be  located  in  a  county  where  the  sale  of 
such  liquors  is  prohibited  by  law.  It  would  be  an  anoma- 
lous situation,  indeed,  if  we  should  find  it  necessary  to  , 
declare  that  although  Eastham  and  his  companions  were 
lawfully  in  possessfion  of  the  whiskey  they  purchased  at 
Lebanon,  and  well  within  their  rights  under  the  statute, 
supra,  in  having  themselves  and  their  whiskey  carried 
by  appellant  to  their  homes,  the  latter,  notwithstanding 
the  lawfulness  of  their  acts,  was  properly  punished  in 
the  court  below  because  of  the  assistance  he  rendered 
them. 
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In  Commonwealth  v.  Campbell,  133  Ky.  51,  the  opin- 
ion, after  setting  forth  the  police  power  of  the  state 
under  the  several  provisions  of  its  Constitution  regu- 
lating the  sale  of  liquors  therein,  among  other  things 
declared : 

**  Therefore  the  question  of  what  a  man  will  drink  or 
eat,  or  own,  provided  the  rights  of  others  are  not  in- 
vaded, is  one  which  addresses  itself  alone  to  the  will  of 
the  citizen.  It  is  not  within  the  competency  of  the  gov- 
ernment to  invade  the  privacy  of  a  citizen's  life  and  to 
regulate  his  conduct  in  matters  in  which  he  alone  is  con- 
cerned, or  to  prohibit  him  any  liberty  the  exercise  of 
which  will  not  directly  injure  society.  .  .  .  The  his- 
tory of  our  state  from  its  beginning  shows  that  there 
was  never  even  the  claim  of  a  right  on  the  part  of  the 
legislature  to  interfere  with  the  citizen  using  liquor  for 
his  own  comfort,  provided  that  he  committed  no  offense 
against  public  decency;  and  we  are  of  opinion  that  it 
never  has  been  within  the  competency  of  the  legislature 
to  so  restrict  the  liberty  of  the  citizen  and  certainly  not 
since  the  adoption  of  the  present  Constitution.'' 

In  'Commonwealth  v.  Smith,  163  Ky.  227,  the  doctrine 
announced  in  Commonwealth  v.  Campbell,  supra,  was 
approved,  the  court  saying: 

**  There  must  of  necessity  be  limits  beyond  which  the 
legislature  cannot  rightfully  go.  We  think  that  limit  is 
reached  when  it  prohibits  such  possession  (of  liquors) 
for  sale  or  other  unlawful  purpose.  It  cannot  go  further 
and  prohibit  such  possession  or  limit  the  place  of  pos- 
session where  the  liquors  are  intended  for  one's  own  use, 
and,  therefore,  for  a  purpose  with  which  the  police  power 
of  the  state  is  not  concerned.  It  will  not  do  to  say  that 
because  some  persons  may  evade  the  law  as  it  now  ex- 
ists, others  who  have  no  intention  of  violating  the  law 
should  be  denied  their  constitutional  rights." 

.  Hence,  for  the  reasons  thus  indicated,  section  4, 
chapter  7  of  an  act  of  the  general  assembly,  1914,  was 
declared  unconstitutional,  in  so  far  as  it  provided  that 
*4t  should  be  unlawful  for  any  person  to  keep,  store,  or 
possess  spirituous,  vinous  or  malt  liquors  in  any  room, 
building,  or  structure  other  than  the  private  residence 
of  such  per€;on,"  etc.,  in  territory  where  local  option  was 
in  force.  If  the  conviction  of  appellant  was  authorized 
under  the  statute,  a  railroad  company  would  incur  the 
punishment  it  prescribes  every  time  it  transported  on 
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one  of  its  trains,  into  dry  territory,  a  passenger  Having 
spirituous,  vinous  or  malt  liquor  in  his  posses-sion  for 
his  personal  use. 

As  under  the  authorities,  supra,  Eastham  and  his 
companions  who  purchased  the  whiskey  and  by  reason 
of  their  possession  of  it  and  relation  to  appellant  and 
his  automobile  as  passengers,  controlled  its  tranporta- 
tion  into  the  prohibited  territory,  were  not  amenable 
to  the  punishment  prescribed  by  the  statute  in  question, 
a  fortiori  should  appellant  have  been  excused  for  the 
part'he  took  in  the  transaction.  It  is,  therefore,  our  con- 
clusion that  the  provisions  of  the  statute  were  not  vio- 
lated by  him.  For  the  reasons  indicated  the  judgment  is 
reversed  and  cause  remanded  with  direction  tq  grant 
him  a  new  trial,  and,  if  the  evidence  is  the  same,  to  per- 
emptorily instruct  the  jury  on  such  trial  to  acquit  him. 
The  whole  court  sitting. 


McClees  V.  Commonwealth. 

(Decided  March  23,  1920.) 

Appeal  from  Letcher  Circuit  Court. 

1.  Homicdde — Sufficiency  of  Evidence — ^Verdict. — Where  one  eye 
witness  to  a  homicide  gives  testimony  sufficient,  if  believed  by 
the  jury,  to  sustain  the  verdict,  the  verdict  will  not  be  set  aside, 
even  though  against  the  weight  of  the  evidence,  unless  it  be 
palpably  and  flagrantly  b6. 

2.  Homdcide — Trial — Instructions. — ^An  instruction  which  tells  the 
jury  that  an  ofDicer,  who  is  charged  with  murder  growing  out  of 
a  homicide  occurring  while  attempting  to  arrest  the  deceased, 
had  the  right  and  it  was  his  duty  to  arrest  the  deceased,  need 
not  contain  a  clause  telling  the  jury  that  it  was  the  duty  oi  the 
deceased  to  peaceably  submit  to  arrest  on  demand  of  the  de- 
fendant, because  it  follows  from  the  right  of  the  officer  to  make 
the  arrest  that  il  was  the  duty  of  the  defendant  to  peaceably 
submit  thereto. 

3.  Homicide — ^Instructions.— Other  instructions  given  on  the  trial 
examined  and  held  to  conform  to  instructions  heretofore  approved 
by  this  court  in  similar  cases. 

W.  H.  MAY,  D.  D.  FIEUDiS  and  D.  I.  DAY  for  appellant. 

OHARLBS  I.  DAWSON,  Attorney  General,  and  T.  B.  McGREGOR 

Assistant  Attorney  General,  for  appellee.  f     r^  ^  ^ir-. 
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Opinion  of  the  Court  by  Judge  Sampson — ^Affirming. 

The  grand  jury  of  the  Letcher  circuit  court  returned 
an  indictment  charging  appellant,  Herman  McClees.  and 
two  other  persons,  Nathan  Wright  and  Thomas  Quillen, 
with  conspiring  to  and  willfully  murdering  Olvin 
Houston  in  the  town  of  Fleming,  on  Sunday,  November 
30,  1919.  A  severance  of  trial  was  granted.  The  Com- 
monwealth elected  to  try  McClees  first  and  he  was  con- 
victed of  the  crime  of  manslaughter  and  given  three 
years  in  the  state  penitentiary.  From  this  judgment  he 
appeals.  In  his  motion  and  grounds  for  a  new  trial  he 
sets  forth  eight  reasons,  but  he  chiefly  complains  of  the 
msufficiency  of  the  evidence  to  sustain  the  verdict  and 
the  failure  of  the  court  to  properly  instruct  the  jury  as 
to  the  law  of  the  case. 

McClees  was  a  peace  officer  in  the  town  of  Fleming 
and  was  on  duty  at  the  time  of  the  homicide.  The  de- 
ceased Houston  and  a  nephew  named  Grant  Wright 
were  intoxicated.  In  fact  they  had  been  drinking  in- 
toxicating liquors  all  day  and  the  killing  happened  about 
eight  o'clock  at  night.  There  is  quite  a  lot  of  evidence 
in  the  record  tending  to  show  that  the  decease'd  w^s  en- 
gaged in  the  illicit  sale  of  liquors.  At  any  rate,  he  ap- 
peared to  have  an  unusual  supply  of  moonshine.  Houston 
and  Wright  slept  together  at  the  home  of  a  neighbor  on 
the  night  previous.  Next  morning,  which  was  Sunday, 
Houston  gave  Wright  a  quart  of  moonshine  and  they 
began  to  drink.  Houston  had  other  liquor.  They  armed ' 
themselves  with  pistols  and  later  in  the  day  went  up  and 
down  through  the  town  firing  at  random  and  uttering 
threats  against  the  peace  officers  of  the  town.  The  de- 
fendant, McClees,  worked  part  of  the  morning  at  the 
coal  tipple  but  in  the  afternoon  patrolled  the  town  in 
an  effort  to  keep  order.  He  came  home  for  supper  about 
SIX  o'clock,  and  just  as  he  finished  his  meal  he  heard 
some  shots  in  the  edge  of  town  and  apparently  along  the 
public  highway.  On  making  some  investigation  he 
learned  the  shooting  was  done  by  Olvin  Houston  and 
Grant  Wright  whom  he  had  seen  in  the  afternoon  in  a' 
drunken  condition.  About  the  time  he  received  this  in- 
formation Nathan  Wright,  a  brother  to  Grant  Wright, 
came  along  and  told  McClees  that  he  should  not  go  do^m 
'  town  in  an  attempt  to  arrest  Houston  and  Grant 
right  because  he  had  just  seen  them  and  they  said  to 
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him  that  **If  you  bring  him  (McClees)  down  here  I  will 
bum  the  God-damned  rags  off  of  him."  When  McClees 
heard  this  he  asked  Nathan  Wright  to  go  with  him  down 
town  in  order  to  preserve  order,  but  Wright  went  on  to- 
wards his  home,  and  defendant  Avent  back  towards  his 
home  and  procured  another  pistol  and  again  started  to- 
wards the  place  of  the  shooting.  When  he  came  to  the 
railroad  track,  which  was  the  principal  walkway  through 
the  town,  he  met  Nathan  Wright  and  Thomas  Quillen, 
and  hp  summoned  these  two  men  to  assist  him  in  arrest- 
ing Houston  and  Grant  Wright.  The  three  proceeded 
in  the  direction  of  the  shooting  but  only  a  short  distance 
when  they  stopped  on  the  railroad  track.  Shortly  they 
saw  two  men  approaching;  one  of  them  fired  off  his  pistol 
and  was  singing.  It  proved  to  be  Houston  and  Grant 
Wright.  Houston  was  carrying  a  pistol  in  one  hand  and 
a  jug  of  moonshine  liquor  in  the  other,  while  Grant 
Wright  was  carrying  his  thirty-eight  special  in  his  hand. 
According  to  the  evidence  of  defendant  and  his  witnesses 
XJrant  Wright  when  he  came  up  said,  ** Hello  Buddie,'' 
to  which  the  defendant  replied  **Good  evening,  gentle- 
men/' anii  then  said,  */ Consider  yourselves  under  ar- 
rest;" to  which  Grant  Wright  responded  in  substance: 
•* There  is  not  a  God-damn  thing  doing;  stand  your 
ground,  Olvin,"  and  at  the  same  time  threw  his  pistol 
into  a  shooting  position  pointing  in  the  direction  of  de- 
fendant, at  which  time  Nathan  Wright  sprang  forward 
and  grappled  his  brother  Gr^nt  Wright  and  took  the 
pistol  from  him.  While  this  was  going  on,  Houston 
threw  up  his  pistol,  striking  defendant  in  the  side.  Where- 
upon defendant  fired  four  shots  in  quick  succession  into 
the  head  and  face  of  Houston,  killing  him  instantly'.  The 
defendant  is  -sustained  in  his  evidence  by  Nathan  Wright 
and  Thomas  Quillen,  but  he  is  contradicted  by  Grant 
Wright,  who  says  that  there  was  not  a  word  uttered  be- 
fore the  shots  were  fired  which  killed  Houston,  except 
Nathan  Wright  said%  **This  is  your  brother"  when  he 
grabbed  Grant  and  took  the  pistol;  and  further  Grant 
Wright  testified, that  defendant  McClees  fired  only  one 
shot  into  the  body  of  Houston  before  he  fell  and  fired 
three  shots  into  his  face  after  he  lay  on  the  ground.  No 
one  corroborates  Grant  Wright,  and  his  testimony  on 
other  points  is  very  unsatisfactory.  However,  his  state- 
ment was  heard  by  the  jury  and  was  sufficient,  if  believed 
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by  the  jury,  to  liave  warranted  the  jury  in  returning  the 
verdict  of  guilty. 

Appellant  insists  that  the  instructions  are  erroneous 
and  prejudicial,  but  we  have  carefully  examined  them 
and  have  compared  them  with  instructions  heretofore  ap- 
proved by  this  court  in  similar  cases  and  ^nd  they  con- 
tain no  prejudicial  error. 

Instruction  No.  4a  is  assailed  because  it  does  not  re- 
quii'e  the  dee^msed  to  peaceably  submit  to  arrest.  This 
instruction  reads : 

**The  court  instructs  the  jury  that  in  making  the 
arrest  of  the  deceased,  Olvin  Houston  and  Grant  Wright, 
or  either  of  them,  it  was  the  duty  of  the  defendant  to 
notify  them,  or  the  one  about  to  be  arrested  of  his  in- 
tention to  arrest  them,  or  him,  and  of  the  offense  charged 
against  them,  or  either  of  them,  for  which  he  was  making 
such  arrest,  unless  they,  or  either  of  them  knew  that 
they,  or  either  of  them,  were  about  to  be  arrested  and  the 
offense  charged,  if  he  had  a  reasonable  opportunity  to  . 
do  so,  or  unless  the  said  deceased,  Olvin  Houston,  or 
Grant  Wright  made  an  immediate  attack  upon  the  de- 
fendant, or  upon  Nathan  Wright  or  Thomas  Quillen  and 
thereby  prevented  him  from  so  doing." 

Appellant  urges  that  this  instruction  should  have 
contained  a  clause  in  substance  as  follows : 

It  was  the  duty  of  the  deceased  to  peaceably  submit 
to  such  arrest  upon  the  demand  of  defendant. 

The  trial  court  could  very  properly  have  added  this 
to  the  instruction,  but  in  as  much  as  the  jury  was  told 
that  the  defendant  Herman  McClecs  was  a  deputy  town 
marshal  and  as  such  had  the  right  and  it  was  his  duty  to 
preserve  the  public  peace  and  to  prevent  any  and  all 
breaches  of  the  public  peace,  and  to  arrest  offenders  in 
order  to  preserve  the  peace,  and  further  that  McClees 
'*had  the  right  and  it  was  his  duty  to  go  to  said  Olvin 
Houston  and  Grant  Wright,  or  either  or  both  of  them, 
and  to  use  such  force  as  was  reasonably  necessary  to 
prevent  the  continuance  of  said  conduct,  and  if  said  de- 
ceased Olvin  Houston  or  Grant  Wright,  or  either  of 
them,  refused  to  obey  or  so  conduct  himself  or  them- 
selves in  the  presence  of  the  defendant,  or  defendant  had 
reason  to  believe  or  believed  that  said  deceased,  or 
■^rant  Wright  was  then  and  there  about  to  killdefend- 
or  Grant  Wright,  or  Thomas  QuiUen  or  either  of 
or  do  defendant,  or  Nathan  Wright   or   Thomas 
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Quillen,  or  either  of  them,  some  great  bodily  harm,  and 
defendant  believed  and  had  reasonable  grounds  to  be- 
lieve from  the  conduct  of  the  said  Alvin  Houston,  or 
Grant  Wright  that  to  avoid  such  danger,  either  real  or 
to  him,  or  them,  or  either  of  them  apparent,  it  was  nec- 
essary to  shoot  said  Olvin  Houston,  you  will  find  the  de- 
fendant not  guilty,"  it  was  unnecessary  to  restate  the 
principle  in  the  manner  suggested,  because  as  the  jury 
was  told  that  the  defendant  had  the  right  to  arrest 
Houston,  it  necessarily  foil-owed  that  it  was  the  duty  of 
Houston  to  peacefully  submit  to  the  arrest. 

The  verdict  is  awkwardly  constructed,  and  of  this 
appellant  complains.  It  reads:  **We  the  jury  do  agree 
and  fine  the  defendant  guilty  and  fix  his  fine  at  three 
years  confinement  in  the  state  penitentiary.''  While  it 
is  oddly  stated  and  granamatically  incorrect,  it  would  be 
practically  impossible  for  any  reasonable  person  to  mis- 
understand the  meaning  of  the  jury.  Had  the  appellant 
objected  to  the  form  of  the  verdict  at  the  time  it  was  read 
in  court  and  before  the  jury  dispersed,  the.  court 
would  have  required  the  jury  io  retire  to  its  room  an  J 
reform  the  verdict,  but  in  failing  to  ask  this,  the  appel- 
lant waived  his  objection  and  cannot  now  be  heard  to 
complain  of  the  grammatical  defects  of  the  verdict. 

One  of  the  ^'urors  who  tried  the  case  was  a  distant 
relative  of  the  decea-sed,  Olvin  Houston,  but  at  the  time 
he  was  accepted  on  the  jury  and  tried  the  case  he  did  not 
know  of  the  relationship  and  did  not  regard  himself  as 
related  until  after  the  trial  was  over  and  the  question 
was  raised  by  counsel,  whereupon  the  Commonwealth's 
attorney  approached  the  discharged  juror  and  inquired 
if  he  was  related  to  the  deceased,  and  was  answered  in 
the  negative.  An  investigation  was  then  had  in  open 
court  to  determine  whether  the  juror  in  question  was  of 
kin  to  the  deceased.  Several  witnesses,  including  the 
juror,  were  called,  and  while  it  appears  that  the  juror 
was  in  fact  related  to  the  deceased,  it  equally  well  appears 
that  the  relationship  was  wholly  unknown  to  the  juror 
at  the  time  he  was  serving  on  the  jury  and  he  was  not, 
therefore,  influenced  by  it  in  any  manner  whatever.  A 
juror  who  does  not  know  of  or  recognize  the  relation- 
ship between  himself  and  a  defendant,  or  other  party, 
to  an  action,  cannot  by  any  course  of  reasoning  known  to 
ua  be  biased  or  influenced  thereby.  If  on  the  investiga- 
tion had  in  the  circuit  court  it  had  appeared  that   the 
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juror  knew  of  the  slight  relationship  which  existed  be- 
tween him  and  the  deceased,  we  would  be  much  inclined, 
iu  a  case  like  this,  to  set  aside  the  verdict. 

On  a  review  of  all  the  evidence  in  "the  record, 
W€  incline  to  the  opinion  that  the  great  weight  is  in 
favor  of  the  defendant,  and  we  wonder  what  in- 
fluenced the  jury  to  find  him  guilty  unless  it  was  the  evi- 
dence of  Grant  Wright.  The  testimony  of  this  witness 
was  so  palpably  untrue  with  reference  to  the  liquor 
which  he  and  hi&  uncle  had  obtained,  as  well  as  other 
matters  which  transpired  during  the  day  preceding  the 
homicide,  that  we  can  scarcely  believe  the  jury  attached 
much  importance  to  it.  Defendant  appears  to  have  been 
a  sober,  peaceable  citizen  and  good  officer.  The  deceased, 
while  bearing  a  bad  name,  was  intoxicated  and  armed 
with  a  deadly  weapon  at  the  time  of  the  difficulty.  It  was 
the  duty  of  the  officer  to  arrest  Houston,  but,  according 
to  the  weight  of  the  evidence.  Houston  declined  to  be 
arrested  and  manifested  a  disposition  to  fight.  Under 
such  circumstances  the  officer  had  the  right  to  u^e  such 
reasonable  force  as  was  necessary  to  overcome  the  re- 
sistance offered  even  to  the  taking  of  the  life  of  the  de- 
ceased. One  of  the  age  and  experience  of  Houston  must 
have  realized  the  danger  of  the  life  he  was  leading  and 
the  menance  he  was  to  the  community.  Too  much  con- 
sideration should  not  be  given  to  those  who  deliberately 
arm  themselves  with  deadly  weapons  and  willfully  intox- 
icate themselves  and  start  out  to  terrorize  the  commun- 
ity. While  we  find  no  prejudicial  error  in  the  record  to 
justify  the  court  in  reversing  the  judgment  of  conviction, 
we  incline  to  the  opinion  that  this  is  a  case  which  might 
properly  be  presented  to  the  chief  executive  of  the  state 
for  clemency. 

Judgment  affirmed. 


Grannison's  Admr.  v.   Bates  &  Rogers  Construction 

Company. 

(Decided  March  23,  1920.) 

Appeal  from  Mason  Circuit  Court. 

1.     Master  and  Servant — ^Workmen's    Compensation    Act — Right    of 
Personal  Representative  of  Employe  to  Sue  for  Damages  for  His 
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Death. — ^The  personal  represeatative  of  an  employe,  who  ac- 
cepted the  provisions  of  the  Workmen's  CompenBatdon  Act,  al- 
though his  death  was  caused  by  the  negli:gence  of  his  employer, 
could  not  maintain  an  action  to  recover  damages  for  his  death 
under  section  241  of  the  Constitution. 

2.  Master  and  Servant — ^Workmen's  Compensation  Act — Personal 
Representative  Has  No  Vested  Property  Right  In  Cau^e  of  Ac- 
tion.— Where  an  employe  who  has  accepted  the  provisions  of  the 
Workmen's  Compensation  Act  loses  his  life  through  negligence  of 
his  employer,  his  personal  representative  has  no  vested  prop- 
erty right  under  section  241  of  the  Constitufion  in  a  cause  of  ac- 
tion to  recover  damages  for  his  death. 

3.  Master  and  Servant— Workmen's  Compensation  Act- -"Accident'' 
— Definition  of. — ^Any  unexpected  or  unusiial  even{,  happening 
with  or  without  negligence  is  an  accident  within  the  meaning  of 
the  Workmen's  Compensation  Act. 

H.  W.  COLE  and  A.  D.  COLE  for  appellant. 

WORTfflNGTON,  COCHRAN,  BROWNING  &  REED  for  appel- 
lee. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
Affirming. 

Kelly  Grannison,  who  had  voluntarily  accepted  the 
provisions  of  the  workmen's  compensation  act,  was  em- 
ployed as  a  laborer  by  the  Bates  &  Rogers  Construction 
Company,  that  had  also  accepted  the  provisions  of  the 
act,  and  while  working  for  the  company  Q-rannison  lost 
his  life  through  the  negligence  of  the  company.  Granni- 
son was  a  single  man  who  had  never  been  married,  but 
he  left  surviving  him  a  dependent  sister  to  whom  the 
compensation  allowed  by  the  workmen's  compensation 
act  in  such  cases  was  paid. 

Thereafter  W.  H.  Humphrey  qualified  as  the  admin- 
istrator of  Grannison,  and  in  his  representative  capacity 
brought  this  suit,  seeking  to  recover  damages  from  the 
Bates  &  Rogers  Construction  Company  in  the  sum  of 
$3,000.00,  setting  up  in  his  petition  a  state  of  facts  that 
if  true  would  entitle  him  to  recover  damages  if  his  in- 
testate had  not  accepted  the  provisions  of  the  act.  To 
this  petition  a  general  demurrer  was  sustained,  and  the 
plaintiff  declining  to  plead  further,  the  action  was  dis- 
missed and  this  appeal  prosecuted. 

The  lower  court  dismissed  the  action  upon  the  ground 
that  as  Grannison  had  accepted  the  provisions  of  the 
act  and  came  to  his  death  whi^e  this  acceptance  was  in 
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full  force  and  effect,  his  administrator  was  precluded 
from  bringing  a  suit  to  recover  damages  for  his  death 
by  the  provision  of  the  act,  now  section  4882,  vol.  3,  of 
the  Kentucky  Statutes,  that  *4f  a  claim  is*  made  for  the 
payment  of  compensation  or  any  other  benefit  provided 
by  this  act,  all  right  to  sue  the  employer  for  damages  on 
account  of  such  injury  or  death  shall  thereby  be  waived 
and  void  as  to  all  persons.'^ 

But  najtwithstanding  this  provision  of  the  act,  it  is 
insisted  by  counsel  for  the  administrator  that  as  the 
death  of  Grannison  was  caused  by  the  negligent  act  of 
his  employer,  a  right  of  action  to  recover.damages  there- 
for survived  to  and  was  vested  in  his  administrator, 
which  right  of  action  was  not  and  could  not  be  defeated 
by  Grannison 's  voluntary  acceptance  of  the*act,  or  the 
provisions  thereof,  stipulating  that  payment  of  the  com- 
pensation would  bar  an  action  to  recover  damages  by  his 
personal  representative. 

This  argument  is  rested  on  section  24i  of  the  Con- 
stitution, providing  in  part  that  **  whenever  the  death  of 
a  person  shall  result  from  an  injury  inflicted  by  negli- 
gence or  wrongful  act,  then  in  every  such  case  damages 
may  be  recovered  for  such  death  from  the  corporations 
and  persons  so  causing  the  same;"  and  section  6  of  the 
Kentucky  Statutes,  enacted  pursuant  to  this  section, 
which  provides  in  part  that  the  action  ''shall  be  prose- 
cuted by  the  personal  representative  of  the  deceased. '* 

It  is  further  contended  that  -so  much  of  the  workmen's 
compensation  act  as  denies  the  right  of  recovery  by  the  - 
personal  representative  in  a  case  like  this  violates  sec- 
tion 11  of  the  Constitution,  providing  in  part  that  no 
person  ''can  be  deprived  of  his  life,  liberty  or  property 
unless  by  the  judgment  of  his  peers  or  the  law  of  the 
land ;"  and  is  also  in  conflict  with  the  14th  amendment  of 
the  Federal  Constitution,  providing  in  part  that  "nor 
shall  any  state  deprive  any  person  of  life,  liberty  or 
property  without  due  process  of  law;  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of 
the  law.*' 

Stating  briefly  the  contentions  made  by  counsel  for 
the  administrator,  we  think  all  of  them  may  be  com- 
pressed into  two:  (1)  that  as  section  241  of  the  Con- 
stitution confers  on  the  personal  representative  of  a  per- 
son who  comes  to  his  death  as  the  result  of  an  injury  in- 
flicted by  negligence  or  wrongful  act  a  right  of  action 
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to  recover  damages  for  th^  death,  this  right  of  action  is 
a  property  right  that  the  personal  representative  can- 
not be  divested  of  by  contract  entered  into  bertween  the 
employe  and  his  employer,  by  and  through  which  the  em- 
ploye agrees  to  accept  for  his  estate  the  compensation 
provided  for  in  the  act;  (2)  the  act  should  be  cofifined 
in  case  of  death  to  a  death  resulting  from  a  purely  ac- 
cidental cause  as  distinguished  from  a  negligence  cause. 
It  will,  of  course,  be  readily  admitted  that  if  the  per- 
sonal representative  has  a  vested  property  right  in  the 
cause  of  action  created  by  section  241  of  the  Constitu- 
tion, this  property  right  cannot  be  taken  from  him  by  a 
legislative  enactment  or  a  court  decision,  as  such  enact- 
ment or  deci-sdon,  although  it  might  be  held  not  to  violate 
section  241  -of  our  Constitution,  would  be  prohibited  by 
the  Federal  Constitution.  It  would  further  follow  from 
this  premise,  if  it  was  sound,  that  the  employe  himself 
could  not  by  his  contract  take  from  the  personal  repre- 
sentative his  vested  property  right. 

But  we  find  ourselves  wholly  unable  to  agree  with 
counsel  that  the  personal  represeritative  of  an  employe, 
who  comes  to  his  death  by  the  negligence  or  wrongful 
act  of  his  employer  has  a  vested  property  right  in  the 
cause  of  action  created  by  section  241  of  the  Constitu- 
tion. The  right  of  action  given  to  the  personal  repre- 
sentative by  the  Constitution  depends  entirely  on  the 
employe  in  whose  power  it  is  to  determine  for  himself 
whether  a  cause  of  action  -shall  survive  to  his  personal 
representative.  The  employe  has  the  right  of  election 
and  when  he  elects  that  the  loss  sustained  by  his  death 
•  shall  be  compensated  in  the  manner  provided  in  the  act, 
his  personal  representative  has  no  control  over  it.  The 
right  of  action  contemplated  by  the  Constitution  never 
reaches  him. 

It  was  not  intended  by  section  241  of  the  Constitu- 
tion to  take  from  the  employe  his  right  to  voluntarily 
contract  that  in  the  event  of  his  death  from  whatever 
cause  a  stipulated  sum  should  be  paid  to  the  persons  en- 
titled thereto.  The  constitutional  provision  only  be- 
comes operative  when  a  right  of  action  survives  to  the 
personal  representative.  It  was  never  intended  that  the 
personal  repres<3ntative  should  have  a  vested  property 
right  in  the  cause  of  action  that  he  could  not  be  deprived 
of  by  statute  supplemented  by  contract. 
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That  this  right  of  eleotion  is  in  the  employe  we  de- 
termined in  Kentucky  State  Journal  Company  v.  Work- 
men's Compensation  Board,  162  Ky.  387,  where  we  said 
in  speaking  of  the  right  of  the  employe  to  agree  that  in 
case  of  his  death  from  negligence  or  wrongful  act  the 
compensation  that  might  be  recovered  should  be  fixed 
by  the  terms  of  the  act  that  **he  may  likewise  voluntarily 
accept  the  provisions  of  the  act,  fixing  the  amount  that 
shall  be  recovered  in  the  event  of  his  death."  And  the 
principle  laid  down  in  this  case  was  reaffirmed  in  Green 
v.  Caldwell,  170  Ky.  571. 

Again  in  Penn's  Admr.  v.  Bates  &  Rogers  Construc- 
tion Company,  183  Ky.  529,  we  had  before  us  a  case  ex- 
actly like  this  one.  In  that  case  a  suit  was  brought  by 
the  administrator  of  Penn  against  the  construction  com- 
pany to  recover  damages  for  the  death  of  Penn,  which 
it  was  alleged  had  been  caused  by  the  gross  negligence 
of  the  construction  company.  It  appearing  that  both 
Penn  and  the  construction  company  had  accepted  the 
provisions  of  the  workmen's  compensation  act,  this 
court,  in  holding  that  the  suit  brought  by  the  adminis- 
trator could  not  be  maintained,  said,  after  referring  to 
the  State  Journal  case  and  the  Green  case,  'Hhat  since 
the  deceased  had  the  power  by  voluntary  contract  to  ac- 
cept the  provisions  of  the  act  fixing  the  amount  that 
should  be  recovered  in  the  event  of  his  death,  and  ^ince 
the  compensation  for  death  provided  by  the  act  is  in 
lieu  of  all  other  liability,  it  necessarily  follows  that  the 
act  controlled  and  that  an  action  for  damages  will  not 
lie;  hence,  the  demurrer  to  the  petition  was  properly 
sustained. ' ' 

It  was  at  one  time  a  well  established  principle  in  the 
law  of  negligence  that  an  employe  could  not  contract 
away  His  common  law  right  to  sue  for  injury  inflicted  by 
the  negligence  of  his  employer.  Such  contracts  were 
held  void  as  against  public  policy ;  and  so  it  was  thought 
that  the  right  to  rely  on  the  defenses  of  assumed  risk, 
contributory  negligence  and  the  negligence  of  a  fellow 
servant  could  not  be  taken  from  the  employer.  All  this 
has,  however,  been  changed  by  the  enactment  of  these 
workmen's  compensation  acts  under  which  a  new  body 
of  law  has  come  into  existence,  and  under  these  acts 
every  court  of  last  resort  in  the  country,  except  perhaps 
one,  has  with  great  uniformity  of  rule  held  that  the  em- 
ploye and  the  employer  may  voluntarily  enter  into  con- 
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tracts  under  which  one  surrenders  rights  of  action  and 
the  other  rights  of  defense,  that  formerly  existed. 

It  has  been  fully  settled  in  the  interpretation  of  these 
acts  that  no  vested  rights  control  the  liberty  of  action 
of  the  contracting  parties  or  prevent  either  from  exer- 
cising the  privilege  to  forego  causes  of  action  and  like- 
wise of  defense  that  exis'ted  before  ihese  acis.  In  fact, 
many  courts  have  gone  so  far  as  to  uphold  compulsory 
compensation  acts. 

It  is,  also,  as  we  have  said,  insisted  that  the  act  should 
be  confined  to  accidental  injury  and  death  as  distinguish- 
ed from  death  caused  by  negligence  or  wrongful  act.  In 
other  words,  the  argument  is  that  the  act  was  not  in- 
tended to  embrace  cases  in  which  the  employe  came  to 
his  death  by  negligence  or  wrongful  act.  There  is,  how- 
ever, no  room  for  such  a  distinction  found  in  the  act.  It 
applies  when  its  provisions  are  accepted  in  every  case 
of  injury  or  death  that  occurs  within  the  scope  of  the 
act,  whether  it  be  brought  about  by  accident  or  negli- 
gence. To  hold  that  the  act  does  not  cover  injuries  caused 
by  negligence  that  resulted  in  death  would  be  taking 
from  the  act  a  very  material  part  of  it  and  would  work 
the  destruction  of  its  harmonious  purpose. 

In  HoUenbach  v.  HoUenbach,  181  Ky.  262,  we  said 
that  the  word  ** accident"  within  the  meaning  of  the  act 
includes  **any  unexpected  or  unusual  event  happening 
with  or  without  negligence." 

Workmen's  compesation  laws,  substantially  the  same 
as  ours,  except  that  some  of  them  are  compulsory,  are 
now  in  force  in  a  large  number  of  states^  and  many  ca^es 
construing  their  provisions  have  come  before  courts 
of  last  res6rt,  as  well  as  the  Supreme  Court  of  the  United 
States,  and  all  the  courts,  so  far  as  an  extended  investi- 
gation authorizes  us  to  -speak,  with  the  exception  of  the 
South  Dakota  court  in  Eowe  v.  Rickards,  32  S.  D.  66, 
1915  E.,  L.  R.  A.  1069,  have  fully  sustained  the  material 
provisions  of  these  acts,  including  the  principle  that  no 
property  rights  are  involved  that  cannot  be  contracted 
away.  Jenson  v.  Southern  Pacific  Company,  215  N.  Y. 
514,  1916  A.,  L.  R.  A.  403;  Hunter  v.  Colfax  Consoli- 
da^d  Coal  Company,  175  Iowa  245,  L.  R.  A.  1917  D.,  15; 
New  York  Central  Railroad  Company  v.  White,  243  U. 
S.  188,  61  Law  Ed.  667;  Mountain  Timber  Company  v. 
Washington,  243  U.  S.  219,  61  Law  Ed.    685;    Arizona 
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Copper  Company  v.  Hammer,  250  U.  S.  400,  63  Law  Ed. 
637;  Middleton  v.  Texas  Power  &  Light  Company,  249 
U.  S.  152. 

Judgment  affirmed. 


Scruggs'  Guardian  v.  Knights  and  Ladies  of  Security. 

(Decided  March  23.  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Common  Plea^*,  Third  Division). 

1.  Beneficial  AsBOciations  —  Authority  of  Agents  —  Subordinate 
lodges  of  a  mutual  benefit  society,  are,  as  a  general  rule,  the 
agents  of  the  supreme  lodge  of  the  society,  and  the  society 
is  bound  by  their  acts  and  omissions,  within  the  scope  of  their 
authority. 

2.  Beneficial  Associations— Authority  of  Subordinate  Lodges. — A 
mutual  benefit  society  is  bound  by  the  acts  and  omissions  of  a  sub» 
ordinate  lodge,  only,  when  the  latter  is  the  agent  of  the  former; 
and  before  the  act  of  the  subordinate  lodge  can  bind  the  society, 
it  must  appear,  that  the  inferior  lodge  was  acting  within  the 
scope  of  its  authority;  or,  if  an  omission,  before  It  constitutes 
a  waiver  or  estoppel  to  the  society,  it  must  appear,  that  the 
omission  was  to  do  something,  which  it  had  authority,  as  an 
agent  to  do  and  which  it  was  the  duty  of  the  society  to  do  or 
cause  to  be  done. 

ROBERT  L.  PAGE  and  EDWIN  G.  HII-rL  for  appeUant. 

L.  D.  GREENE  and  CHARLES  P.  SUTT  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Reversing. 

This  action  was  decided  in  the  trial  court  upon  a  gen- 
eral demurrer  to  the  petition.  The  petition  was  held  in- 
sufficient upon  demurrer,  and  the  plaintiff  declining  to 
amend  the  petition  or  to  plead  further,  it  was  dismissed, 
and  from  that  judgment  she  has  appealed  to  this  court, 
and  the  only  question  before  us,  is  whether  or  not  the 
petition  stated  a  cause  of  action  in  favor  of  the  plaintiff. 
The  plaintiff,  Estella  Scruggs,  is  an  infant  under  twenty- 
one  years  of  age,  and  sues  by  her  statutory  guardian. 
The  defendant  below  and  appellee,  here,  Knights  «d 
Ladies  of  Security,  is  an  unincorporated  benefit  frater- 
nal society,  which  does  its  business  through  lodges  ex- 
^Jusively,  and  is  composed  of  a  supreme  council  and  sub- 
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9rdinate  councils,  and  was  organized  for  the  protection 
of  its  members  and  the  payment  of  insurance  to  such 
persons  related  by  blood  to  its    members,  who    are 
named  as  beneficiaries  in  the  certificates  issued  by  the 
society  to  its  members.    George  Scruggs,  in  his  lifetime, 
was  a  member  of  the  Falls  City  Council,  627,  at  Louis- 
ville, Kentucky,  which  was  an  unincorporated  subordi- 
nate council  of  the  society,  and  worked  under  the  juris- 
diction of  the  national  council  of  the  society,  and  under 
its  laws.    On  or  about  February  13, 1915,  George  Scruggs 
became  a  member  of  the  Falls  City  subordinate  council, 
and,  on  that  date,  the  society  issued   and  delivered  to 
Scruggs,  .a  beneficiary  certificate,  by  which  it  undertook 
to  pay  to  his   daughter,   Bsiella   Scruggs,  the   sum   of 
$1,000.00  in  the  event  of  his  death.    The  contract  in  the 
certificate,  however,  provided,  that,  if  the  assured  should 
die  after  six  months  from  the  date  of  his  admission  to 
the  society  and  delivery  of  the   certificate    and    within 
twelve  months  from  that  date  the  national  council  of  the 
society  would  pay  to  the  beneficiary  seventy  per  cent  of 
the  sum  named  in  the  certificate,  or  the  sum  of  $700.00. 
From  the  date  of  his  admission  to  membership  in   the 
society,  and  until  and  including  the  month  of  September, 
1915,  the  insured  paid  all  the   dues    and    assessments, 
levied  by  the  society  and  required  by  it,  to  keep  the  cer- 
tificaite  in  full  force  and  effect,  and  all  of  the  dues  and 
assessments  required  by  the  national  council  and  sub- 
ordinate council  of  the  society,  and  complied  with  all  the 
laws  and  regulations  of  the  society,  and  was  a  member 
in  good  standing  in  both  the  national  and  subordinate 
councils  of  the  society  in  September,  1915.  The  dues  and 
assessments,  which  were  collected  from  the  members  In- 
cluding George  Scruggs,  were  for  the  purpose  of  pay- 
ing the  death  benefits  and  certificates  of  insurance  upon 
the  lives  of  deceased  members,  and,  also,  for  the  purpose 
of  paying  the  operating  expenses  of  the  national  and 
subordinate  councils.    About  the  10th  day   of  August, 
1915,  the  insured  was  the  victim  of  an    accident,    that 
rendered  him  sick  and  disabled,  and  wholly  incapacitated 
for  any  purpose,  from  that  date,  until  December  10th 
following,  when  he  died.    The  constitution  and  laws  of 
the  national  council,  contains,  the  following  provision: 
**Sec.  128.    Sick  and  funeral  benefits.    Subordinate 
councils  may  make  such  provisions  for  the  payment  of 
sick  and  funeral  benefits,  as  they  may  deem  best." 
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As  authorized  by  section  128,  of  the  constitution  and 
laws  of  the  supreme  council,  the  Palls  City  local  council 
of  which  Scruggs  was  a  member,  adopted  a  by-law  as 
follows  : 

^'Article  3,  Sec.  1.  Each  member  of  this  council  in 
good  standing  who  shall  become  sick  or  disabled,  shall 
be  entitled  to  receive,  as  benefits  from  the  general  fund 
of  this  council,  a  sum  sufficient  to  pay  his  or  her  assess- 
ments and  dues,  which  sum  shall  be  applied  for  that  pur-  * 
pose,  and  the  member  kept  in  good  standing  while  so 
sick  or  disabled,  having  given  notice  to  some  member  of 
the  relief  committee  or  secretary  of  his  or  her  council, 
in  conformity  to  section  118,  of  the  laws  of  the  order.*' 

Section  118  of  the  constitution  and  laws  of  the  na- 
tional council  is  as  follows: 

**  Manner  in  which  council  or  individual  may  pay 
members'  assessments. 

**In  all  cases  where  the  subordinate  council  shall  de- 
termine to  pay  one  or  more  assessments  or  dues  for  any 
member  not  already  suspended,  the  same  shall  be  done 
only  by  resolution  or  motion  regularly  offered,  and  car- 
ried for  that  purpose  by  a  majority  vote  of  the  council, 
which  proceedings  shall  appear  of  record  in  the  minutes 
of  the  society,  and  the  amount  voted  to  be  paid  for  any 
member,  must  be  transferred  from  the  general  fund  of 
the  subordinate  council  to  the  beneficiary  fund  at  that 
time  by  a  warrant,  drawn  on  the  general  fund.  In  case 
where  one  or  more  assessments  or  dues  are  paid  for  a 
member  not  already  suspended,  by  any  person,  the  said 
assessment  or  dues,  must  be  actually  received  on  the 
date  of  the  entry  in  the  books  of  the  financier,  and  the 
money  placed  in  the  proper  fund.  In  no  case,  shall  the 
financier  forward  any  assessment  or  assessments  for  any 
member  unless  the  same  has  been  ordered  paid  by  a  ma- 
jority vote  of  the  council  as  above  provided,  or  where 
the  amount  has  actually  been  paid  into  the  proper  fund 
for  or  by  the  member,  and  under  no  circumstances,  shall 
the  financier  himself  advance  or  pay  assessments  for 
such  members,  and  in  no  case  shall  the  financier  date 
back  or  post  date  any  receipt  for  assessments  or  entry 
in  his  books  to  make  it  appear,  that  said  assessments 
were  paid  at  an  earlier  time,  or  date." 

The  insured,  George  Scruggs,  remained  sick  and  dis- 
abled from  August  10,  1915,  until  his  death  in  Decem- 
ber, following,  and  because  of  such  disability,  did  not 
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know  what  action,  if  any,  the  local  council  or  its  mem- 
bers took  regarding  the  payment  of  his  dues  and  assess- 
ments, and  as  alleged,  he  had  no  means  of  ascertaining 
.the  facts  upon  that  subject,  but,  that  he  relied  upon  the 
local  council  and  its  members  to  keep  his  certificate  in 
full  force  and  effect,  and  not  to  allow  it  to  become  for- 
feited for  the  non-payment  of  dues  and  assessments,  for 
the  months  of  Octoberj  November  and  December.  It  is 
further  alleged,  that  Tie  gave  the  Falls  City  council  notice 
of  his  sick  and  disabled  condition  and  that  the  members  • 
of  its  relief  committee  and  secretary  knew  of  his  con- 
dition, but  the  subordinate  council,  of  which  he  was  a 
member,  failed  to  pay  any  of  the  dues  and  assessments, 
assessed  against  him,  for  the  months  of  October,  Novem- 
ber and  December,  and  the  financier  of  the  subordinate 
council  failed  to  forward  to  the  national  council  any  of 
the  dues  or  assessments  against  him  for  the  months 
named,  nor  did  the  subordinate  council  pass  any  resolu- 
tion providing  for  the  payment  of  his  assessments  as  re- 
quired by  section  118,  of  the  constitution  of  the  national 
council,  and  in  fact,  no  action  of  any  kind  was  taken  by 
the  local  subordinate  council  to  pay  his  dues  and  as- 
sessments, and  to  keep  his  certificate  in  full  force  and 
effect.  It  is  further  alleged,  that  it  was  the  duty  of  the 
subordinate  council,  of  which  he  was  a  member,  to  pay 
the  dues  and  assessments,  assessed  against  the  insured, 
to  the  national  council  after  he  became  sick  and  disabled, 
and  after  notice  thereof  was  received  by  the  relief  com- 
mittee and  secretary,  and  that  the  local  council  was  the 
agent'  of  the  national  council  and  the  society,  and  that 
under  the  certificate  of  insurance,  the  society  was  indebt- 
ed to  the  plaintiff  in  the  sum  of  $700.00,  and  that  proper 
proofs  of  the  death  had  been  furnished  to  the  society, 
but  it  had  refused  to  pay  the  demand. 

The  constitution  and  by-laws  of  the  society  and  the 
constitution  and  by-laws  of  Fallsf  City  council  were  a  part 
of  the  terms  and  conditions  of  the  beneficiary  certificate, 
which  the  insured  held. 

It  appears,  that  upon  the  hearing,  which  resulted  in 
the  judgment  appealed  from,  the  beneficiary  certificate, 
held  by  the  insured,  the  constitution  and  by-laws  of  the 
supreme  council,  and  the  constitution  and  by-laws  of  the 
subordinate  council,  were  a  part  of  the  record,  and  con- 
sidered as  a  part  of  the  petition,  but,  the  parties  having 
agreed  that  these  portions  of  the  record,  should  not  be 
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made  a  part  of  the  record,  for  consideration  by  this 
court,  it  will  be  assumed,  that  they  do  not  affect  the  ques- 
tions, at  issue,  and  are  not  necessary  for  a  determination 
of  the  soundness  of  the  judgment  by  which  the  demurrer 
was  sustained,  and  hence,  we  will  be  confined  entirely, 
to  the  matters  averred,  in  the  petition. 

It  will  be  observed,  according  to  the  averments  of 
the  petition,  that  the  subordinate  council  was  authorized' 
by  the  constitution  and  by-laws  of  the'  supreme  council, 
to  make  such  provisions  for  the  payment  of  sick  bene- 
fits, as  the  subordinate  council  might  deem  best,  and 
under  this  authority,  the  subordinate  council,  of  which 
the  insured  was  a  member,  enacted  a  by-law,  by  which 
it  was  provided,  that  if  a  member  was  sick  or  disabled, 
he  should  be  entitled  to  receive,  as  benefits  from  the  gen-  - 
eral  fund  of  the  council,  a  sum  sufficient  to  pay  the  dues 
and  assessments  of  such  member,  and  that  the  sum  al- 
lowed for  benefits,  should  be  applied  for  the  purpose  of 
paying  the  dues  and  assessments  of  the  member,  and  the 
member  kept  in  good  standing,  while  sick  or  disabled. 
The  pajTuent  of  the  dues  and  assessments  for  the  sick 
member,  was,  however,  not  obligatory  upon  the  sub- 
ordinate council,  until  after  the  secretary,  or  a  member 
of  the  relief  committee,  had  been  given  notice  by  the  in- 
sured of  his  sick  or  disabled  condition.  Article  3,  wc. 
1,  of  the  by-laws  of  the  subordinate  council,  is  awkwardly 
drawn,  but,  it  is  evident,  from  a  reading  of  it,  in  connec- 
tion with  section  118,  of  the  constitution  and  by-laws  of 
the  supreme  council,  to  which  it  refers,  that  the  words, 
'4n  conformity  to  section  118  of  the  laws  of  the  order," 
does  not  refer  to  the  notice,  which  the  iasured  must  give 
of  his  sick  condition,  but,  refers  to  the  manner  in  which 
the  subordinate  council  shall  appropriate  the  sick  bene- 
fit to  which  a  member  is  entitled,  to  the  payment  of  his 
dues  and  assessments,  so  as  to  keep  him  in  good  stand- 
ing while  sick.  Section  118,  of  the  constitution  and  laws 
of  the  supreme  council,  provides,  that  when  a  subordi- 
nate council  pays  the  dues  and  assessments  of  one  of  its 
members,  who  has  not  been  already  suspepded,  it  should 
determine  to  do  so,  by  a  resolution  adopted  by  a  naajority 
vote  of  the  council,  and  that  such  proceeding  should  be 
made  to  appear  upon  the  minutes  of  the  society  and  the 
amount  to  be  paid  for  the  member  should  be  transferred 
from  the  general  fund  of  the  subordinate  council  to  the 
beneficiary  fund  by  a  warrant  drawn  on  the  general  fund, 
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and  the  financier  of  the  subordinate  council  should  not 
forward  any  dues  or  assessments   of  a  member  to  the 
supreme  comicil,  unless  he  shall  have  first  been  ordered 
to  do  so  by  a  majority  vote  of  the  subordinate  council. 
It  is  inferred  from  the  averments  of  the  petition,  that 
a  failure  to  pay  the  monthly    dues    and    assesemeuts 
against  a  member,  results  in  the  member  ceasing  to  be 
in  good  standing  and  a  forfeiture  of  his  beneficiary  cer- 
tificate, under  the  laws  of  the  society,  and  it  is,  also,  in- 
ferred, that  the  failure  of  the  payment  by  Scruggs   of 
his  dues  and  assessments  for  the   months   of   October, 
November  and  December,  was  the  ground  of  the  refusal 
by  the  society  to  pay  the  insurance  upon  his  life,  to  the 
beneficiary,  after  his  death.  Scruggs  paid  all  the  dues 
and  assessments  levied  upon  him  up   to  the  month  of 
October,  and  was  in  good  s^tanding  in  the  society,  until 
the  arrival  of  that  month.    The  petition  does  not  show, 
except  inferentially  that  he  gave  notice  to  the  secretary 
or  to  a  member  of  the  relief  committee  of  his  sick  con- 
dition, but,  he  avers,  that  while  in  good  standing,  he  gave 
notice  to  the  subordinate  council,  of  which  he  was  a  mem- 
ber, and  that  the  secretary  and  the  members  of  the  re- 
lief committee  had  knowledge* of  his  condition,  at  that 
time,  which  dispensed  with  the  necessity  of  notice  to 
them,  as  the  law  of  the  soibordinate  council  made  it  the 
duty  of  such  council  to  allow  to  him  a  sick  benefit,  suf- 
ficient to  pay  his  dues  and  assessments  and, to  pay  same 
for  him,  in  the  manner  required  by  section  118,  of  the 
constitution  and  laws  of  the    order.    The    subordinate 
council  failed  to  provide  a  sick  benefit  for  him,  or  to  ap- 
ply same  to  the  payment  of  his  dues  and  assessments,  so 
as  to  keep  him  in  good  standing,  as  it  was  obligated  to  do 
by  article  3,  sec.  1,  of  its  by-laws,  and  in  accordance  with 
section  118,  of  the  laws  of  the  order.    The  insurance  con- 
tract, was  not  a  contract  between  the  insured  and  the 
subordinate  council,  but,  a  contract  between  the  society, 
represented  by  the  supreme  council,  and  the  insured,  and 
the  supreme  council  having  prescribed  a  method  by  which 
the  subordinate  council  should  pay  dues  and  assessments 
for  a  member,  which  method  not  having  been  followed 
by  the  subordinate  council,  and  in  fact,  the  subordinate 
council  not  having  paid  the  dues  and  assessments  of  the 
member,  in  the  manner  prescribed  by  the  supreme  coun- 
cil, nor  in  any  other  way,  and  the  insured  himself  hav- 
ing failed  to  pay  them,  he  ceased  to  be  in  good  standing. 

Digitized  by  VjOOQ Is 


550  KENTUCKY  REPOETS.  [Vol.187. 

and  the  beneficiary  certificate  lapsed,  and  ceased  to  have 
any  validity,  unless  the  dereliction  of  duty  by  the  sub- 
ordinate council  to  the  insured,  is  attributable  to  the  so- 
ciety, in  a  way  to  estop  it  to  rely  upon  the  non-payment 
of  the  dues  and  assessments,  as  a  ground  for  a  refusal 
to  pay  the  benefit,  or  else,  waived  the  pajTnents  of  the 
dues  and  assessments  made  agains4;  the  insured.  -The 
only  ground,  upon  which  an  estoppel  or  waiver,  by  the 
sodetyi  could  be  based,  is  that  the  subordinate  council 
and  its  oflScers  and  members,  are  agents  of  the  society, 
and  that  the  duty  of  providing  for  and  paying  the  due^ 
and  assessments  against  the  insured,  under  the  circum- 
stances, was  a  matter  within  the  scope  of  their  authority 
as  such  agents.  An  inferior  lodge  of  a  mutual  benefit 
society  is,  as  a  general  rule,  the  agent  of  the  supreme 
lodge,  and  of  the  society,  and  its  acts  and  omissioni^  to 
act,  may  constitute  grounds  for  estoppel  against  the  so- 
ciety, or  a  waiver  of  a  right  of  forfeiture.  29  Cyc  189 
42;  19  B.  C.  L.  1221;  Mitchell  v.  Leech,  69  S.  C.  413 
Basicot  V.  Eoyal  Neighbors  of  America,  18  Idaho  85. 
Modem  Woodmen  v.  Breckenridge,  75  Kan.  373 ;  Order 
of  Foresters  v.  Schweitzers,  171  111.  325 ;  Supreme  Lodge 
of  K.  of  H.  V.  Davis,  26  Colo.  252;  Modern  Woodmen  v. 
Lane,  62  Nebr.  89;  Modern  Woodmen  v.  Coleman,  68 
Nebr.  660;  Prijigle  v.  Modem  Woodmen,  76  Nebr.  384; 
Wotter  V.  Grand  Lodge,  etc.,  132  la.  513 ;  Citizens  Life 
Insurance  Co.  v.  Boyle,  139  Ky.  1;  Bogers  v.  Union 
Benevole4t  Society,  111  Ky.  602;  N.  C.  J.  0.  U.  M.  N. 
V.  Thomas,  163  Ky.  373.  The  society  or  supreme  lodge 
is,  however,  bound  by  the  acts  of  the  inferior  lodges,  and 
the  officers  of  such,  as  their  agents,  and  before  the  act 
or  omission  of  the  inferior  lodge  can  be  binding  upon 
the  society  or  supreme  lodge,  it  must  appear,  that  the 
act  of  the  inferior  lodge  was  within  the  authority  granted 
to  it,  or,  if  an  omission,  before  it  constitutes  a  waiver  or 
esitoppel  to  the  society,  it  must  appear,  that  the  omis- 
sion, was  to  do  something,  which  the  inferior  lodge  had 
authority  as  an  agent  to  do  for  the  society,  and  which 
was  the  duty  of  the  society  or  supreme  lodge,  to  do,  or 
cause  to  be  done.  In  the  matter  of  collecting  dues  and 
assessments,  if  it  is  the  duty  of  the  subordinate  lodge  to 
collect  the  dues  and  assessment-si  from  its  members,  which 
they  owe  to  the  supreme  lodge,  and  the  subordinate  lodge 
is,  also,  charged  with  the  duty  and  authority  of  expelling 
or  suspending  its  members  for  failure  to  comply  with 
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the  laws  of  the  society,  including  that  of  paying  dues  and 
assessments,  the  subordinate  lodge,  when  there  is  noth- 
ing appearing  to  the  contrary,  is  generally  held  to  be 
the  agent  of  the  society  in  the  performance  of  such 
duties,  and  the  society  is  bound  by  its  acts  and  omissions 
in  the  premises.  The  case  of  N.  C.  J.  0.  U.  M.  v.  Thomas, 
supra,  was  one,  wherein  the  subordinate  council  was 
vested  with  such  authority  touching  the  collection  of  dues 
and  assessments,  as  tp  make  it  the  agent  of  the  supreme 
lodge  or  society.  The  petition  in  the  instant  case,  how- 
ever, does  not  show,  that  it  was  the  duty  of  the  s«ub- 
ordinate  council  to  collect  the  dues  and  assessments  from 
its  members,  which  they  owed  to  the  supreme  council,  or 
whether  such  dues  and  assessments  were  paid  by  the 
members,  direct  to  the  supreme  council,  or  if  any  au- 
thority was  vested  in  the  subordinate  council  in  the 
premises,  the  pe|tition  fails  to  show  the  extent  of  it.  It  is 
averred,  however,  that  the  subordinate  council  was  the 
agent  of  the  -supreme  council,  but  it  does  not  allege  for 
what  purpose,  the  agency  existed,  and  there  is  nothing 
alleged  from  which  it  coidd  be  inferred,  that  it  possessed 
the  unlimited  authority  of  a  general  agent.  It  is,  how- 
ever, alleged,  that  article  1,  section  3  of  the  by-laws  of 
the  subordinate  council  as  well  as  section  118,  of  the  con- 
stitution and  laws  of  the  supreme  council,  were  a  part  of 
the  contract  between  the  society  and  the  insured,  as  em- 
braced by  the  beneficiary  certificate,  and  it  will  be  re- 
called, that  the  law  of  the  subordinate  council  required  it 
to  allow  a  benefit  to  a  sick  member  sufficient  to  pay  his 
dues  and  assessments  while  sick,  and  to  apply  the  bene- 
fit to  the  payment  of  sfuch  dues  and  assessments,  and  to 
keep  him  in  good  standing  in  the  society,  while  sick.  Sec- 
tion 118,  supra,  directs  the  manner  in  which  the  sub- 
ordinate council  shall  perform  the  duty  of  paying  to  the 
supreme  council  the  dues  and  assessments,  which  are 
payable  to  it  by  the  member,  when  it  becomes  the  duty 
of  the  subordinate  council  to  pay  such  dues  and  asses-s- 
ments.  Article  1,  section  3,  of  the  by-laws  of  the  sub- 
ordinate council  being  a  condition  of  the  insurance  con- 
tract, it  has  the  effect  of  a  covenant  on  the  part  of  the 
society,  that  if  the  insured  becomes  sick  or  disabled  and 
the  notice,  provided  for,  is  given,  then  the  subordinate 
council  will  pay  the  dues  and  assessments  from  the  in- 
sured to  the  supreme  council  in  the  manner,  provided  for 
by  section  118,  supra,  during  the  sickness  of  the  insured, 
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and  keep  the  certificate  in  full  force  and  eflfect.  The  sub- 
ordinate council  thus  necessarily  becomes  the  agent  of 
the  supreme  council  for  the  performance  of  such  services, 
and  unless  there  is  some  other  stipulation  or  fact  not 
shown  by  the  petition,  which  relieves  the  society  from 
liability,  it  will  be  estopped  to  rely  upon  the  non-pay- 
ment of  the  dues  and  assesements  by  the  insured  as  a 
ground  of  refusal  to  pay  the  insurance,  when  the  failure 
was  due  to  the  neglect  of  the  agent  selected  by  it  for  the 
service,  and  which  it  covenanted  that  the  agent  would 
perfornL 

The  judgment  is  therefore  reversed  and  cause  re- 
manded for  proceedings,  not  inconsistent  with  this 
opinion. 


Hayes  ▼•  Watson's  Executrix,  et  ml. 

(Decided  March  23,  1920.) 

Appeal  from  Lawrence  Circuit  Court. 

L  Witneeseft— Competency — ^Transactions  With  One  Who  is  Dead. 
— 'Where  one  testifies  for  himself  concerning  yerbal  statements 
of,  and  transactions  with,  one  who  is  dead,  and  the  case  does 
not  fttU  within  any  of  the  exceptions  mentioned  in  the  Code,  he 
is  not  a  competent  witness. 

2.  Executors  and  Adjninistratoirs — Claim  Against  Estate — ^Evidence 
— Sufficiency. — ^In  an  action  to  enforce  a  claim  against  an  estate, 
CTldence  examined  and  held  insufficient  to  support  the  claim,  and 
that  the  judgment  dismissing  the  petition  was  proper. 

W.  D.  O'NEAL,  and  A.  J.  GARRED  for  appellant. 

A.  O.  CARTER,  F.  M.  VINSON  and  HAGBR  &  STEWART  for 
aj>pelle6s 

Opinion  of  the  Coubt  by  William  Bogebs  Clay, 
CoMMissioNEB — Affirming. 

Tom  Hayes  brought  suit  against  M.  G.  Watson's  ex- 
ectrix  to  recover  the  sum  of  $1,000.00,  ^nich,  it  is  al- 
leged, the  decedent  agreed  to  pay  him  for  one-third  in- 
terest in  two  strings  of  drilling  tools,  but  failed  to  do  so. 
On  final  hearing  the  petition  was  dismissed,  and  plain- 
tiff appeals. 
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Since  plaintiff  testified  for  himself  concerning  verbal 
statements  of,  and  transactions  with,  Dr.  Watson,  who 
was  then  dead,  and  the  case  does  not  fall  within  any  of 
the  exceptions  mentioned  in  the  Code,  it  necessarily  fol- 
lows that  he  was  not  a  competent  witnessi,  section  606, 
subsection  2,  Civil  Code,  and  his  testimony  was  properly 
disregarded.  The  only  other  testimony  in  support  of  the 
claim  was  the  statement  of  Chris  Lawrence  that  he  saw 
Dr.  Watson  two  or  three  months  before  he  died,  and  the 
doctor  told  him  that  he  owed  Hayes  srome  money,  and 
the  statement  of  John  Eoberts  that  he  met  Dr.  Watson 
on  the  street  four  or  five  months  before  he  died,  and  the 
doctor  told  him  that  he  owed  Hayes  some  money.  In 
our  opinion,  this  evidence  is  not  sufficient  to  support  the 
claim  and  the  judgment  dismissing  the  petition  was 
therefore  proper. 

Judgment  affirmed. 


Saylor's  Administrator  ▼.  Brock. 

(Decided  Marph  23,  1920.) 

Appeal  from  Bell  Circuit  Court. 

1.  Deeds — Cbn&ideratlon — ^Acknowledgment  of  Receipt  of  Consid- 
eration— ^Admissibility  of  Evidence  to  Rebut  Payment. — ^An  ac- 
knowledgment in  a  deed  of  the  receipt  of  the  consideration  is 
only  prima  facie  evidence  of  payment,  which  may  be  rebutted  by 
proof  aliunde. 

2.  Executors  and  Administrators-Claims  Against  Estate — ^De^ds — 
Consideration — ^EJvIdence  Rebutting  Acknowledgment  of  Receipt 
of  Purchase  Money — Sufficiency. — ^In  an  action  setting  up  a  claim 
against  an  estate  for  the  balance  of  purchase  money  for  a  tract 
of  land,  evldeu'ce  examined  and  held  insufficient  to  overcome  the 
acknowledgment  in  the  deed  of  the  receipt  of  the  purchase  money. 

JAMBS  H.  JBFFRIEIS  and  N.  R.  PATTERSON  for  appellant. 

E.  N.  INGRAM  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — Granting  the  appeal  and  reversing. 

In  a  suit  by  N.  J.  Saylor's    administrator    against 
John  H.  Brock,  surviving  partner  of  the  firm  of  Saylor 
&  Brock,  for  the  purpose  of  settling  the  estate  of  the  de- 
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cedent,  as  well  as  the  partnership,  Berry  Howard  as- 
serted two  claims  against  the  partnership  and  the  estate 
of  N.  J.  Saylor,  one  for  $70.00,  and  the  other  for  $450.00, 
both  of  which  were  allowed.  There  is  no  complaint  of 
the  $70.00  item,  but  from  the  judgment  allowing  the 
claim  for  $450.00,  the  administrator  has  prayed  an  ap- 
peal. 

It  appears  that  Berry  Howard,  by  deed  dated  Octo- 
ber 21,  1915,  sold  and  conveyed  to  Nathan  Saylor  and 
John  Brock  a  tract  of  land  located  on  Straight  creek  in 
Bell  county,  and  containing  one  hundred  acres.  The  con- 
sideration was  $1,300.00  in  hand  paid,  and  the  receipt 
thereof  was  acknowledged  in  the  deed.  The  claim  of 
$450.00  is  for  a  balance  due  on  the  purchase  price,  and 
is  supported  by  the  evidence  of  John  Johnson  and  the 
claimant.  According  to  Johnson's  evidence,  he  knew  of 
the  trade,  and  the  price  agreed  on  was  $1,300.00.  About 
a  month  or  six  weeks  before  the  deed  was  executed 
Saylor  paid  to  Howard  a  bunch  of  cattle  worth  $820.00, 
and  also  $30.00  in  cash.  That  was  all  that  was  paid  at 
the  time,  but  witness  was  not  present  when  the  deed  was 
made.  After  stating  that  there  had  never  been  a  settle- 
ment of  the  accounts  between  him  and  the  firm  of  Saylor 
&  Brock,  Berry  Howard  testified  as  follows: 

*'My  recollection  is  that  on  store  account  and  per- 
sonal property  accounts  I  would  be  due  them,  on  cer- 
tain notes  which  they  hold  of  mine,  about  $450.00;  and 
they  would  be  due  me  about  $450.00  on  accounts  and 
notes  I  have  paid  for  them,  that  I  should  have  credit  for, 
which  would  off-set  any  amount  which  I  owe  them;  in 
other  words,  if  the  accounts  were  all  settled  up  I  would 
not  owe  them  and  they*  would  not  owe  me,  except  there 
would  be  due  me  $70.00  which  they  owe  on  what  is  known 
as  the  John  C.  Howard  tract  of  land." 

It  has  long  been  the  rule  in  this  state  that  an  ac- 
knowledgment in  a  deed  of  the  receipt  of  the  considera- 
tion is  only  prima  facte  evidence  o3f  payment,  which  may 
be  rebutted  by  proof  aliunde.  Trumbo  v.  Carthright,  1 
A.  K.  Marshall,  582;  Gordon's  Heirs  v.  Gordon,  1  Met. 
285;  Engleman  v.  Craig,  2  Bush,  424.  BuA  clearly  the 
evidence  in  this  case  is  not  sufficient  for  that  purpose. 
Johnson  merely  testified  to  the  payments  made  some  time 
prior  to  the  execution  of  the  deed.  He  was  not  with  the 
parties  during  the  entire  time  that  elapsed  between  the 
payment  of  the  $850.00  and  the  making  of  the  deed,  nor 
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was  he  present  when  the  deed  was  made.  That  being 
true,  he  could  not  and  did  not  testify  that  no  other  pay- 
ments were  made  by  the  grantees.  Moreover,  the  case 
was  in  nowise  strengthened  by  the  testimony  of  Howard 
himself.  He  merely  testified  that  he  owed  the  partner- 
ship $450.00  on  certain  notes  which  they  held  of  his,  and 
the  partnership  owed  him  the  same  amount  on  accounts 
and  notes  which  he  had  paid  for  them,  and  that  if  the 
accounts  were  settled  he  would  not  owe  them  and  they 
would  not  owe  him  anything  except  the  $70.00,  which 
they  owed  on  the  John  C.  Howard  tract  of  land,  which 
claim  was  allowed.  Nowhere  did  he  say  that  there  was 
any  balance  due  on  the  purchase  price  of  the  one  hun- 
dred acre  tract  of  land.  Under  these  circumstances,  the 
claim  of  $450.00  should  not  have  been  allowed. 

Wherefore  the  appeal  is  granted,  and  the  judgment 
reversed  and  cause  remanded  with  directions  to  enter 
judgment  in  conformity  with  this  opinion. 


Buder  V.  Jackson,  Trustee. 

(Decided  Mardi  26,  1920.) 

Motion  for  Damages  on  Supersedeas  Bpnd. 

1.  Appeal  and  Error. — Supersedeas  Bond — ^Damages. — ^Damages  on  a 
supersedeas  bond  will  only  be  awarded  in  cases  wbere  the  judg* 
ment  is  for  the  payment  of  money,  and  may  be  enforced  by  ezecu* 
tion  or  similar  process. 

2.  Appeal  and  Error — Supersedeas-  Bondr-^Damages.-i-Wihere  the 
whole  of  a  money  judgment,  payable  in  installments,  has  li>een 
superseded,  damages  will  go  not  only  on  the  amount  due  before 
the  execution  of  the  bond,  but  on  the  amounts  due  after  the  exe- 
cution of  the  bond,  If  the  collection  of  these  after  due  sums  could 
be  enfofced  by  execution  or  similar  process. 

3.  Appeal  and  Error — Supersedeas  Bond — Damages. — ^Where  there 
is  a  final  judgment  for  a  definite  sum  of  money,  it  Is  not  neces- 
sary to  authorize  the  issual  of  an  execution  for  its  collection  when 
due  that  the  judgment  should  so  provide  or-  direct,  as  section  1650, 
of  the  Kentucky  Statutes,  provides  for  the  Issual  of  an  execution 
in  such  cases. 

4.  Appeal  and  Error—Supersedeas  Bond— Damages^Form  of  Judg- 
ment.-—The  fact  that  in  a  judgment  the  court  reserved  the  right 
to  make  such  orders  in  the  case  as  may  thereafter  be  necessary, 
did  not  afreet  that  part  of  the  judgment  that  directed  the  pay- 
ment of  a  specified  sum  of  money  on  a  mentioned  day. 
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5.  Judgment — Execution — When  May  Issue. — ^Where  a  judgment 
"ordered  and  directed"  the  payment  of  a  specified  sum  of  money 
on  a  certain  day,  an  execution  might  be  issued  for  its  collection, 
although  the  judgment  did  not  In  so  many  words  provide. 

CHARLES  H.  RODES,  NELSON  D.  RODES  and  GEORGE  E. 
STONE  for  appellant. 

C.  C.  BAGBY  and  C.  C.  FOX  for  appellee. 

Opinion  by  Chief  Justice  Carroll — ^Awarding  dam- 
ages. 

On  January  24, 1919,  the  Boyle  circuit  court  rendered 
in  this  ca^e  a  judgment,  the  pertinent  parts  of  which  are 
as  follows 

''It  is  ordered  and  adjudged  by  the  court  that  the 
said  Henry  Jackson,  as  trustee,  is  entitled  to  the  relief 
sought  in  the  petition  herein,  and  the  defendant,  J.  L. 
Butler,  is  now  ordered  and  directed  to  accept  the  deed 
tendered  herein  and  executed  by  said  Henry  Jackson  as 
trustee  and  the  Dillehay  Brick  Company  to  said  J.  L. 
Butler,  carrying  out  said  sale  of  said  property  according 
to  the  terms  thereof,  and  also  to  pay  to  said  Henry  Jack- 
son the  sum  of  $6,066.66,  with  interest  from  the  16th  day 
of  September,  1918,  and  also  to  make  and  execute  and 
deliver  to  said  Henry  Jackson  as  trustee  aforesaid  his 
two  promissory  notes  each  for  the  sum  of  $6,066.66  and 
both  notes  to  be  dated  September  16, 1918,  and  both  said 
notes  to  bear  interest  from  said  date  until  paid,  and  one 
of  said  notes  to  be  due  and  payable  in  six  months  from 
the  date  thereof,  and  the  other  to  be  due  and  payable  in 
twelve  months  from  the  date  thereof,  and  both  of  said 
notes  to  be  secured  by  lien  on  the  property  of  said  Dille- 
hay Brick  Company  sold  at  public  auction  by  said  Henry 
Jackson  as  trustee  as  above  stated,  and  purchased  by 
said  Butler. 

''And  the  defendant,  J.  L.  Butler,  refused  and  de- 
clined to  accept  said  deed  and  refused  and  declined  to 
pay  said  cash  above  mentioned  or  to  make  and  execute 
said  notes  above  directed  to  be  executed,  and  the  said 
defendant,  J.  L.  Butler,  having  refused  and  declined  to 
carry  out  the  terms  of  said  sale  or  to  comply  therewith,  it 
is  now  ordered  and  adjudged  by  the  court  that  the  plain- 
tiff,  Henry  Jackson,  as  trustee,  recover  of  the  defendant, 
J.  L.  Butler,  the  sum  of  $6,066.66,  with  interest  thereon 
at  the  rate  of  six  per  cent  per  annum  from  the  16th  day 
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of  September,  1918,  until  paid,  and  for  which  said  plain- 
tiflF  may  have  execution  as  provided  by  law,  and  the  said 
defendant,  J.  L.  Butler,  is  further  ordered  and  directed 
to  pay  to  said  Jackson  as  trustee,  on  the  16th  day  of 
March,  1919,  the  sum  of  $6,066.66  with  interest  from  the 
16th  day  of  September,  1918,  until  paid,  and  said  de- 
fendant, J.  L.  Butler,  is  also  ordered  and  directed  to  pay 
to  said  Henry  Jackson  as  trustee  on  the  16th  day  of 
September,  1919,  the  sum  of  $6,066.66  with  interest  from 
the  16th  day  of  September,  1918,  until  paid.  And  the 
plaintiff  will  recover  of  defendant  all  his  costsi  herein. 

**And  this  court  reserves  its  right  hereinafter  to 
enter  in  this  cause  such  orders  and  judgments  as  may 
be  necessary  to  effectuate  and  carry  out  and  have  the 
defendant  comply  with  this  judgment  in  every  detail. 

*'And  to  all  said  judgment  above  set  out  and  to  each 
and  every  part  -thereof,  the  defendant,  J.  L.  Butler,  ex- 
cepts and  prays  an  appeal  to  the  Courtof  Appeals,  which 
is  granted." 

Thereafter  on  January  31,  1919,  Bu'cler  executed  in 
the  Boyle  circuit  court  a  supersedeas  bond,  the  pertinent 
parts  of  which  are  as  follows : 

**  Whereas,  said  appellant,  J.  L.  Butler,  has  taken  an 
appeal  from  the  judgment  of  the  Boyle  circuit  court 
rendered  on  the  25th  day  of  January,  1919,  against  him 
in  favor  of  tha  appellee  for  the  sum  of  six  thousand  and 
sixty-six  and  66/100  dollars,  with  6%  interest  thereon 
per  annum  from  September  16th,  1918,  until  paid,  and 
the  further  two  sums  of  $6,066.66  each,  which  are  di- 
rected to  be  paid  on  March  16th,  1919,  and  September 
16th,  1919,  with  interest  from  September  16th,  1918,  until 
paid;  and  the  appellant  desires  to  supersede  the  collec- 
tion of  the  said  judgment  above  mentioned  and  rendered 
in  the  consolidated  cases  of  Henry  Jackson,  as  trustee, 
etc.  V.  J.  L.  Butler,  and  J.  L.  Butler,  appellant  v.  Henry 
Ja<jkson,  as  Trustee,  etc..  appellee." 

On  the  same  day  an  order  of  supersedeas  was  issued 
and  executed. 

On  February  27,  1920,  this  court  affirmed  the  judg- 
ment of  the  Boyle  circuit  court,  and  this  motion  is  made 
by  Henry  Jackson,  trustee,  to  award  damages  on  the 
fiupersedeaa  bond. 

It  will  be  noticed  that  the  judgment  of  the  Boyle  cir- 
cuit court  provided  that  ^'the  plaintiff,  Henry  Jackson, 
as  trustee,  recover  of  the  defendant,  J.  L.  Butler,  the 
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sum  of  $6,066.66,  with  interest  thereon  at  the  rate  of  6% 
per  annum  from  the  16thxday  of  September,  1918,  until 
paid,  and  for  which  said  plaintiff  may  have  execution, 
as  provided  by  law;"  and  on  this  sum  it  is  confessed  that 
Jackson,  as  trustee,  is  entitled  to  damages.  The  right, 
however,  to  damages  on  the  sums  that  Butler  was 
**  ordered  and  directed  to  pay  to  said  Jackson,  as  trus- 
tee," on  the  16th  day  of  March,  1919,  and  on  the  16th 
day  of  September,  1919,  is  contesited. 

It  is  provided  in  section  764,  of  the  Civil  Code,  that 
*'upon  the  aflSrmance  of,  or  the  dismissal  of  an  appeal 
from,  a  judgment  for  the  payment  of  money,  the  collec- 
tion of  which,  in  whole  or  part,  has  been  superseded,  as 
provided  in  chapter  2  of  this  title,  10  per  cent  damages 
on  the  amount  superseded  shall  be  awarded  against  the 
appellant,"  and  it  has  been  written  in  many  cases  that 
damages  will  only  be  awarded  in  cases  where  the  judg- 
ment is  for  the  payment  of  money  and  may  be  enforced 
by  execution  or  similar  process.  Wors^am  v.  Lancaster, 
104  Ky.  813;  Bell  v.  City  of  Lexington,  124  Ky.  463; 
Maret  v.  Saunders,  141  Ky.  366;  Kelly  ^v.  Kelly,  183  Ky. 
576. 

It  will,  therefore,  be  seen  that  whether  damages  should 
be  awarded  depends  on  whether  the  judgment  for  the 
sums  due  in  March  and  September,  1919,  could  be  col- 
lected by  execution  without  further  order  of  court,  if  they 
or  either  of  them  were  not  paid  at  the  time  they  were 
'* ordered  and  directed"  by  the  judgment  to  be  paid.  If 
Jackson,  as  trustee,  was  entitled  to  have  the  clerk  of  the 
Boyle  circuit  court  issue  executions  for  these  amounts 
upon  the  failure  to  pay  them  when  due,  if  no  super- 
sedeas bond  had  been  executed  and  supersedeas  issued, 
it  is,  of  course,  clear  that  damages  should  go  imder  the 
section  of  the  Code  and  the  opinions  of  this  court,  be- 
cause if  he  was  entitled  to  executions,  his  right  to  have 
them  was  obstructed  by  the  supersedeas  bond. 

It  will  be  observed  that  one  of  these  payments  was 
due  and  collectible  by  execution  before  the  supersedeas^ 
bond  was  executed,  but  that  the  other  two  were  not  due 
or  collectible  for  some  months  after  the  execution  of  the 
bond.  But  where  the  whole  of  the  judgment  has  been 
superseded,  the  party  whose  right  to  collect  the  money 
judgment  by  execution  is  obstructed  by  the  bond  and 
supersedeas,  he  is  entitled  to  damages  not  only  on  the 
amount  due  by  the  judgment  before  the  execution  of  the 
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bond,  but  on  the  amounts  due  after  the  execution  of  the 
bond,  if  the  collection  of  these  after  due  sums  should  be 
enforced  by  execution  or  similar  process. 

So  that  as  we  look  at  the  matter,  the  question  comes 
down  to  the  single  inquiry,  could  these  amounts  directed 
to  be  paid  at  a  time  after  the  supersedeas  bond  had  been 
executed  be  collected  by  execution  upon  the  failure  to  pay 
them  without  further  order  of  court! 

The  answer  to  this  question  is  we  think  found  in  sec- 
tion 1650,  Kentucky  Statutes,  providing  that  "if  a  final 
judgment  in  personam  be  rendered  in  any  court  of  record 
in  this  Commonwealth  for  an  ascertained  sum  of  money, 
with  interesit  and  cost,  or  for  either,  a  fieri  facias  may 
issue  thereon. '* 

Here  there  was  a  final  judgment  against  Butler  for 
a  definite  sum  of  money,  and  it  was  not  necessary  to  au- 
thorize the  issual  of  an  execution  for  its  collection  when 
due  that  the  judgment  should  have  so  provided  or  di- 
rected. The  statute  by  its  very  terms  gives  the  right  to 
the  execution.  It  is  true  that  in  the  judgment,  the  lower 
court  reserved  the  right  to  '*  hereinafter  enter  in  this 
cause  such  orders  and  judgments  as  may  be  necessary  to 
effectuate  and  carry  out  and  have  the  defendant  com- 
ply with  this  judgment  in  every  detail. '* 

But  it  is  plain  th^t  this  sentence  in  the  judgment  was 
not  inserted  for  the  purpose  or  with  the  intention  of 
affecting  in  any  manner  or  form  that  part  of  the  judg- 
ment that  ordered  and  directed  Bu'cler  to  pay  on  specified 
dates  the  sums  of  money  mentioned  in  the  judgment.  It 
is  quite  a  usual  practice  to  add  at  the  end  of  a  judgment 
in  an  equity  case  words  like  these  so  that  the  court  may 
retain  such  control  of  the  case  as  may  be  necessary  to 
meet  contingencies  that  may  come  up  after  the  entry  of 
the  judgment. 

Our  attention  is  called  by  counsel  for  Butler  to  the 
i^se  of  Popp  V.  L.  &  N.  Railroad  Co.,  101  Ky.  157,  but 
the  question  in  that  case  has  no  relevancy  to  the  one 
presented  in  this  case.  There  the  only  matter  before  the 
court  was  whether  Popp  was  entitled  to  damages  on  the 
interest  that  had  accrued  on  the  superseded  judgment 
between  the  time  it  was  entered  and  the  time  of  its  affirm- 
ance by  this  court.  The  court  held  that  damages  should 
only  be  allowed  on  the  amount  of  the  judgment  at  the 
time  it  was  superseded. 
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In  Kelly  v.  Kelly,  183  Ky.  576,  we  had  a  question  very  '[ 

similar  to  the  one  here  involved,  and  if  authority  was 
needed  the  Kelly  case  would  be  controlling.  Other 
pertinent  cases  are :  Rennabaum  v.  Atkinson,  20  Ky.  Law 
Rep.  254;  Robinson-Norton  &  Company  v.  Corsicana  Cot- 
ton Factory,  126  Ky.  75;  Cunningham  v.  Oay,  132  Ky. 
129. 

It  is,  therefore,  ordered  that  damages  be  allowed  on  \ 

the  whole  amount  of  the  judgment  at  the  time  it  was 
superseded. 


Standard  Oil  Company  v.  Titut. 

(Decided  March  26,  1920.) 

Appeal  from  JeflFerson  Circuit  Court 
(Common  Pleas  Branch,  Third  Division). 

.1.  Negligence — ^Duty  to  Inyitee. — ^Where  a  terminal  company  was 
engaged  in  placing  cars  on  defendant's  track  as  directed  by  de- 
fendant, defendant  owed  to  the  mem«bers  of  the  switching  crew 
the  duty  to  exercise  ordinary  care  to  maintain  its  track  in  a  rea- 
sonably safe  condition  for  their  use. 

2.  Negligence— Assumption  of  Risk. — In  view  of  the  fact  that  the 
doctrine  of  assumed  risk  is  not  based  entirely  on  contract,  but 
grows  out  of  the  application  of  the  maxim,  "Volenti  non  fit  in- 
juria," there  may  be  a  voluntary  assumption  of  the  risk  of  a 
known  danger  which  will  debar  one  from  recovering  compensa- 
tion in  case  of  injury,  even  though  he  was  in  the  exercise  of  due 
care. 

3.  Negligence — ^Assumption  of  Risk — Question  of  Law. — ^In  an  action 
for  personal  injuries  by  the  foreman  of  a  switching  crew  of  a 
terminal  railroad  company  engaged  in  switching  cars  on  defend- 
ant's tracks,  evidence  examined  and  held  that  plaintiff  did  not 
assume  the  risk  of  injury  from  an  unsplked  rail  as  a  matter 
of  law. 

4.  Negligence— Unsafe  Method  of  Doing  Work— Question  for  Jury.— 
The  evidence  being  conflicting  on  the  question  whether  plaintifC 
adopted  an  unsafe  method  for  doing  the  work,  the  question  was 
for  the  jury. 

5.  Negligence— Injury  to  Invitee— Contributory  Negligence— Ques- 
tion for  Jury. — In  such  an  action  evidence  considered  and  the 
question  of  contributory  negligence  held  for  the  jury. 

6.  Damages — Excessive  Damages. — ^Where  plaintiff  was  thirty-five 
years  of  age,  and  his  injuries  resulted  in  the  amputation  of  hl3 
leg  eight  inches  below  the  knee,  a  verdict  for  $15,200.00  was  not 
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excesslye,  in  view  of  the  high  cost  of  livlixg  and  the  diminished 
purchasing  power  of  a  dollar. 

HUMPHREY,  CRAWFORD,  MIDDLETON  &  HUMPHREY  for  ap- 
pellant. 

JOHN  L.  SULLIVAN,  A.  SCOTT  BULUTT  and  JAMBS  HEMP- 
HILL for  appellee. 

Opinion  of  the  Coubt  by  William  Eogebs  Clay, 
Commissioner — ^AflSnning 

In  a  suit  for  personal  injuries,  plaintiff,  Williard  S. 
Titus,  recovered  of  the  defendant,  th'e  Standard  Oil  Com- 
pany,  a  verdict  and  judgment  for  $15,200.00.  The  de- 
fendant appeals. 

At  the  time  of  the  accident,  which  occurred  on  March 
16,  1917,  the  Kentucky  &  Indiana  Terminal  Railroad 
Company  was  engaged  in  the  business  of  switching  cars 
on  to  the  private  tracks  of  various  industries  surround- 
ing the  city  of  Louisville,  and  plaintiff,  an  experienced 
railroad  man,  was  the  engine  foreman  in  charge  of  its 
switching  crew.  Cars  consigned  to  the  defendant  were 
placed  on  its  track  in  accordance  with  orders  p-ut  into  a 
small  box  by  Droege,  one  of  defendant  *&  employees.  On 
reaching  the  premises  on  the  morning  of  the  accident, 
plaintiff  found  the  following  order  in  the  box:  ''Con- 
ductor: Place  B.  &  0.  170916  at  end  of  track;  all  cinders 
next;  other  loads  after  that.  Droege."  According  to 
plaintiff's  evidence,  he  reached  defendant's  premises 
about  4:30  o'clock  in  the  morning.  It  was  drizzling  rain 
and  was  still  dark.  At  plaintiff's  direction  the  engineer 
slowly  backed  the  cut  of  cars  over  defendant's  switch. 
At  that  time  the  switch  track  was  being  extended  from 
day  to  day,  and  plaintiff  knew  the  track  had  not  been 
ballasted,  that  the  ties  were  simply  laid  on  the  surface 
of  the  ground,  and  that  the  ground  was  slippery  and 
muddy.  While  the  cars  were  being  backed,  two  wheels 
of  the  rear  truck  of  the  leading  car  ran  off  the  track  for 
a  short  distance,  leaving  the  wheels  on  the  ties  with  the 
rear  wheel  of  the  truck  near  and  in  line  with  the  rail 
from  which  it  had  dropped.  As  soon  asi  the  derailment 
occurred  plaintiff  got  off  the  car  on  which  he  was  riding, 
and  went  to  the  end  of  the  track.  He  and  his  rear  man, 
Howerton,  found  that  the  derailment  had  taken  Dlace  at 
a  point  where  two  rails  joined,  and  that  the  last  rail  on 
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the  south  was  pushed  over  a  fraction  of  an  inch,  or  just 
enough  to  allow  the  wheels  to  be  pulled  back  on  the  track 
the  way  they  came  off.  Otherwise  the  last  rail  was  in 
alignment  with  the  rest  of  the  track.  On  looking  under 
the  car  plaintiff  and  Howerton  found  that  the  only 
wheels  that  were  off  the  track  were  the  two  wheels  of 
the  rear  truck  on  the  south  side,  and  these  two  wheels 
were  still  on  the  ties.  All  the  other  wheels,  including  those 
on  the  north  side  of  the  car,  remained  on  the  track.  The 
slight  spring  in  the  south  rail  was  no  indication  that  any- 
thing was  wrong  with  the  track,  or  that  the  rail  itself  was 
unspiked.  The  derailment  was  only  a  slight  one,  and 
such  as,  frequently  occurs.  The  derailment  occurred  in 
a  cut  about  five  feet  deep.  After  observing  the  condi- 
tions, plaintiff  directed  Howerton  to  get  on  the  bank  and 
signal  the  engineer  to  go  ahead.  At  the  same  time  plain- 
tiff took  a  position  a  few  feet  behind  the  rear  car,  and  be- 
tween the  rails.  When  the  power  was  applied  the  last 
rail  on  the  south  side  swung  towards  the  north,  crushing 
plaintiff's  leg  so  severely  that  it  had  to  be  amputated 
eight  inches  below  the  knee.  The  next  morning  it  was 
discovered  that  the  rail  which  caused  the  injury  had 
never  been  spiked  to  the  ties.  Plaintiff  and  Howerton 
both  say  they  never  knew  that  the  rail  was  unspiked,  and 
there  was  nothing  in  the  surrounding  conditions  to  warn 
them  of  that  fact.  Plaintiff  says  it  was  his  duty  under 
the  circumstances  to  re-rail  the  car  without  sending  for 
a  wrecking  crew,  and  he  and  his  witnesses  say  that  the 
method  adopted  was  a  safe  one.  On  the  other  hand, 
defendant's  witnesses  claim  that  the  loose  rail  was  not 
a  part  of  the  track  proper,  but  was  a  rail  which  had  been 
left  in  the  middle  of  the  track  the  evening  before,  and 
had  not  been  lined  up.  They  also  say  that  the  method 
adopted  by  plaintiff  for  re-railing  the  car  was  improper. 
Though  it  be  true  that  plaintiff  was  not  an  employee 
of  the  defendant,  he  was  the  representative  of  the  termi- 
nal company,  which  had  the  right  to  place  cars  on  de- 
fendant's switch  as  directed  by  Droege.  That  being 
true,  he  was  rightfully  on  defendant's  premises,  and  de- 
fendant owed  him  and  the  other  members  of  the  switch- 
ing crew  the  duty  to  exercise  ordinary  care  to  have  its. 
switch  track  in  a  reasonably  safe  condition  for  their  use. 
Anderson  &  Nelson  Dist.  Co.  v.  Hair,  103  Ky.  196,  44 
S.  W.  658;  Branham's  Admr.  v.  Buckley,  158  Ky.  849, 
166  S.  W.  618.    This  proposition  of  law  is  not  disputed, 
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but  it  is  insisted  that  defendant  was  entitled  to  a  per- 
emptory instruction  because  plaintiff  not  only  assumed 
the  risk  and  adopted  an  unsafe  method  of  doing  the 
work,  but  was  also  guilty  of  contributory  negligence.  In 
view  of  the  fact  that  the  doctrine  of  assumed  risk  is  not 
bas«d  entirely  on  contract,  but  grows  out  of  the  applica- 
tion of  the  maxim,  ^'Volenti  non  fit  injufia/'  it  is  well 
settled  that  independently  of  the  relation  of  master  and 
servant,  there  may  be  a  voluntary  assumption  of  the  risk 
of  a  known  danger  which  will  debar  one  from  recovering 
compensation  in  case  of  injury,  even  though  he  was  in 
the  exercise  of  due  care.  Miner  v.  Connecticut  River  R. 
Co.,  153  Mass.  398,  26  N.  E.  994;  Indiana  Natural  Gas  & 
OU  Cq.  v.  O'Brien,  160  Ind.  266,  65  N.  E.  918,  66  N.  E. 
742;  Wood  v.  Locke,  147  Mass.  604, 18  N.  E.  578.  There- 
fore, the  question  is  whether  plaintiff,  as  a  matter  of  law, 
voluntarily  assumed  the  risk  of  a  known  danger.  The 
argument  in  behalf  of  the  defendant  is  as  follows: 
Plaintiflf  knew  that  the  track,  which  had  not  been  com- 
pleted, but  which  was  being  extended  from  day  to  day, 
'was  not  ballasted,  that  the  ties  were  simply  laid  on  the 
surface  of  the  ground,  and  that  the  ground  was  slippery 
and  muddy,  and  thus  assumed  the  risk  arising  from  the 
defective  track.  It  must  not  be  forgotten,  however,  that 
plaintiff  was  not  injured  because  the  ties  were  unballast- 
ed or  the  ground  was  slippery.  If  his  evidence  be  true, 
the  proximate  cause  of  his  injury  was  the  unspiked  con- 
dition of  the  loose  rail.  Plaintiff  had  the  right  to  as- 
sume that  the  rail  was  properly  spiked.  It  was  dark 
when  the  accident  occurred.  He  says  he  did  not  know 
that  the  rail  was  unspiked  and  there  was  nothing  to  in- 
dicate that  such  was  its  condition.  That  being  true,  we 
cannot  say,  as  a  matter  of  law,  that  he  knew  of  the  risk 
and  voluntarily  assumed  it. 

As  to  the  contention  that  plaintiff  adopted  an  unsafe 
method  of  re-railing  the  car,  it  is  suflScient  to  say  that  the 
evidence  was  conflicting  and  the  question  was  therefore 
for  the  jury. 

Nor  can  we  say  that  plaintiff  was  guilty  of  contribu- 
tory negligence  as  a  matter  of  law.  As  before  stated, 
he  had  a  right  to  act  on  the  assumption  that  the  rail  was 
securely  spiked.  He  took  a  position  behind  the  car, 
where  he  would  have  been  in  no  danger  had  the  defend- 
ant performed  its  duty.  Not  knowing  that  the  rail  was 
unspiked,  and  its  condition  not  being  plainly  observable, 
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he  had  no  reason  to  anticipate  that  he  occupied  a  danger- 
ous position.  At  any  rate,  it  was  for  the  jury  to  say 
whether,  in  view  of  all  the  circumstances,  he  exercised 
ordinary  care  for  his  own  safety. 

Lastly,  it  is  insisted  that  the  verdict  is  excessive. 
Plaintiff  was  thirty-five  years  of  age  at  the  time^  of  the 
accident  and  his  injuries  were  such  that  it  was  necessary 
to  amputate  his  leg  eight  inches  below  the  knee..  Since 
the  cost  of  living  has  greatly  increased  and  the  purchas- 
ing power  of  a  dollar  is  far  less  than  it  used  to  be,  we 
conclude  that  the  verdict  is  not  excessive.  L.  &'N.  R. 
Co.  V.  Copley,  177  Ky.  171,  197  S.  W.  648;  Continental 
Coal  Corporation  v.  Cole's  Admr.,  155  Ky.  139,  159  S. 
W.  668. 

Judgment  affirmed. 


Fugate  V.  Commonwealtli. 

(Decided  March  26,  1920.) 

Appeal  from  Perry  Circuit  Court. 

1.  Arrest — ^Arrest  Without  Warrant. — ^A  peace  officer  may  arrest  an 
offender  against  the  law  without  a  warrant,  if  the  offense  of  idiich 
the  latter  is  guilty  is  committed  in  his  presence. 

2.  Escape — ^Porce  that  may  be  Used  to  Prevent. — ^To  prevent  the  es- 
cape of  a  prisoner  convicted  of  a  misdemeanor,  put  in  his  custody 
by  the  trial  court  for  delivery  to  the  Jailer  of  the  county,  the  of- 
ficer may  oppose  force  to  the  force  employed  by  the  prisoner  suf- 
ficient to  overcome  it.  If  the  prisoner,  in  the  attempt  to  escape, 
puts  the  life  or  person  of  the  officer  in  Jeopardy,  the  latter  may, 
se  defendendo,  slay  him,  but  he  must  not  use  any  greater  force 
than  is  necessary  for  his  protection. 

3.  Criminal  Law — ^Instructions — ^New  Trial. — ^As  on  the  trial  of  ap- 
pellant, an  officer,  under  an  indictment  for  the  murder  of  a 
prisoner  in  his  custody,  the  instructions  of  the  court,  in  sub- 
etantially  correct  language,  gave  all  the  law  as  concretely  stated 
in  the  above  paragraph,  there  was  no  such  error  in  the  instruc- 
tions as  entitled  him  to  a  new  trial. 

4.  Criminal  Law — ^Escape  of  Prisoner — ^Trial. — ^As  much  of  the  evi- 
dence conduced  to  prove  that  the  prisoner,  when  shot  and  killed 
by  appellant,  was  not  resisting  the  latter  or  attempting  to  escape, 
the  refusal  of  the  trial  court  to  peremptorily  instruct  the  jury  to 
return  a  verdict  of  acquittal  was  not  error.  ^ 

6.  Criminal  Law — New  Trial — Conduct  of  Juror. — ^Where  one  mem- 
ber of  the  Jury  was  permitted  by  the  sheriff  to  hold  a  brief  con- 
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versation  wit(i  an  outsider,  apart  from  the  rest  of  the  jury,  upon 
a  subject  having  no  connection  with  the  trial,  neither  the  con- 
versation nor  separation  gave  cause  for  the  ^granting  of  a  new 
trial. 
6.  Criminal  Law — ^New  Trial— Conduct  of  Jury.— The  fact  that  the 
sheriff  left  the  jury  for  a  few  minutes  to  procure  for  them  some- 
thing to  eat  at  a  nearby  grocery,  furnished  no  ground  for  a  new 
trial,  as  before  leaving  the  jury  the  sheriff  locked  them  together 
in  a  room,  taking  the  key  with  hjm,  and  the  jury  remained  locked 
in^he  room  and  were  not  seen  or  talked  with  by  any  other  per- 
son during  his  absence. 

H.  C.  EVERSOLE,  CHARXES  WOOTON,  JESSE  MORGAN  and 
EVERSOLE  &  TURNER  for  appellant. 

CHaRLES  I.  DAWSON,  Attorney  General,  and  T.  B.  McGRiEGOR, 
Aseistant  Attorney  General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — ^Affirming. 

This  appeal  is  prosecuted  by  Green  Fugate  from  a 
judgment  of  the  Perry  circuit  court,  entered  upon  the 
verdict  of  a  jury  finding  him  guilty  of  voluntary  man- 
slaughter, and  fixing  his  punishment  at  confinement  in 
the  penitentiary  for  a  term  of  twenty-one  years.  The 
conviction  was  had  under  an  indictment  jointly  charging 
appellant  and  one  Bobert  Neace  with  the  murder  of  Will 
Jackson,  a  negro.  Appellant  was  accorded  a  separate 
trial.  It  does  not  appear  from  the  record  before  us 
whether  Neace  was  ever  brought  to  trial  under  the  indict- 
ment. 

A  statement  of  the  facts  furnished  by  the  bill  of  evi- 
dence, will  clear  the  way  to  a  full  understanding  of  the 
grounds  upon  which  appellant  asks  the  reversal  of  the 
judgment  of  conviction.  The  appellant,  a  young  man  34 
years  of  age,  is,  or  claims  to  be,  a  minister  of  the  gospel 
and,  at  the  time  of  the  homicide,  was  constable  of  Forked 
Mouth  magisterial  district  in  Perry  county.  On  the 
morning  of  the  day  of  the  homicide  he  went  to  Typo,  a 
railroad  station,  armed  with  an  automatic  pistol.  Soon 
after  his  arrival  he  was  informed  by  John  Deeton,  who 
with  Charlie  Geerhart,  had  preceded  him  to  the  depot, 
that  he  had  just  purchased  some  whiskey  of  Will  Jack- 
son. Acting,  as  he  claimed,  on  this  information  appel- 
lant immediately  went  to  the  depot  in  search  of 
Jackson,  whom  he  found  in  the  waiting  room  as- 
signed    'to     colored     persons,     and,     as     he     further^ 
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claimed,  caught  in  the  act  of  making  a  sale  of 
wiiiskey.  Upon  entering  the  room,  appellant  drew 
his  pistol,  pointed  it  at  Jackson  and  ordered  him  to 
dance,  with  which  command  the  latter  at  once  complied. 
When  the  dance  was  concluded  appellant,  with  his  pistol 
still  presented  at  Jackson,  ordered  him  to  throw  up  his 
hands  and  submit  to  a  search  of  his  person  at  the  hands 
of  Geerhart,  which  failed  to  result  in  the  discovery  of 
any  whiskey.  Appellant  thereupon  placed  Jackson  under 
arrest  and,  in  company  with  Neace,  Geerhart  and  others, 
took  him  to  the  residence  of  magistrate  Crouch,  several 
miles  distant,  before  whom  he  was  tried  and  convicted, 
under  a  warrant  then  issued  by  Crouch,  charging  him 
either  with  illegally  selling  whiskey,  or  having  it  in  his 
possession  for  sale,  in  local  option  territory.  At  any 
rate,  the  judgment  of  conviction  inflicted  upon  Jackson 
a  fine  and  imprisonment,  causing  the  issuance  of  a 
mitimus  requiring  appellant  as  constable  to  take  him  to 
Hazard,  the  county  seat  of  Perry  county,  and  deliver  him 
to  the  custody  of  the  jailor;  and  it  was  while  perform- 
ing this  duty  that  appellant,  late  in  the  afternoon  and 
before  reaching  the  county  seat,  shot  and  killed  Jackson. 

According  to  much  of  the  evidence  appellant  appear- 
ed to  be  under  the  influence  of  whiskey  when  Jackson  was 
arrested,  and  wasi  seen  to  take  one  or  more  drinks  before 
the  arrest,  as  well  as  others  before  and  after  the  trial  of 
Jackson.  The  drinking  of  any  whiskey  during  that  day 
was  denied  by  appellant,  but  the  force  of  the  denial  is 
greatly  weakened  and  the  evidence  of  his  intoxication 
strengthened  by  his  peculiar,  not  to  say  frivolous,  eon- 
duct  in  compelling  Jackson  to  dance  when  arrested,  as 
well  as  by  other  acts  he  was  seen  to  commit  between  the 
arrest  and  killing,  all  more  in  keeping  with  what  would 
be  expected  of  an  intoxicated  man  than  a  minister  of  'che 
gospel. 

A  noticeable  feature  of  appellant's  conduct  was  the 
ill  will  he  seemed  to  manifest  toward  the  deceased  from 
the  time  of  his  arrest  until  his  deajth.  At  one  time  be- . 
fore  arriving  at  the  place  of  the  latter 's  trial,  appellant 
without  apparent  cause  threatened  to  shoot  him  if  he 
did  not  lessen  his  gait  and  remain  closer  to  him;  and  on 
the  trial  of  the  deceased  he  performed  the  part  both  of 
prosecutor  and  chief  witness;  at  one  time  during  the 
trial  becoming  so  angry  at  a  statement  of  the  deceased 
to  the  effect  that  he  had  asked  him  for  liquor  that  mom- 
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ing,  that  he  interrupted  the  trial  by  making  a  loud  denial 
of  the  statement  and  such  a  showing  of  resentment  to- 
ward the  author  of  it,  that  the  presiding  magistrate  had 
to  rebuke  him.  Indeed,  so  harsh  had  been  appellant's 
conduct  toward  the  deceased  on  the  way  to  the  place  of 
trial  and  so  marked  his  e^orts  to  secure  his  conviction, 
that  deceased  following  the  trial  requested  the  court  to 
appoint  soineone  other  than  appellant  to  deliver  him  to 
the  jailor,  saying  he  was  afraid  that  if  left  in  appellant's 
custody,  he  would  kill  him. 

In  carrying  the  deceased  to  Hazard  from  the  place 
of  trial  appellant  was  accompanied  by  his  nephew,  a  half 
grown  boy,  and  also  by  Neace,  Deeton  and  Geerhart,  the 
boy  riding  a  horse  and  the  other  members  of  the  party 
walking.  After  they  had  traveled  several  miles  on  the 
way,  the  deceased,  without  objection  from  appellant, 
paid  the  boy  a  dime  to  let  him  ride  behind  on  the  horse. 
When  the  party  reached  the  forks  of  Willard  creek  ap- 
pellant and  Geerhart  got  into  a  contemtion  about  some- 
thing and  stopped  to  argue  the  matter,  leaving  the  other 
members  of  the  party,  the  boy  and  deceased  in  the  lead, 
to  proceed  on  the  way.  Presently  the  deceased,  discover- 
ing that  he  was  perhaps  a  hundred  yards  from  appellant 
jumped  from  the  horse  and  attempted  to  make  his  escai>e 
by  running  up  the  creek.  The  boy  thereupon  rode  back 
to  appellant  and  informed  him  of  the  escape  of  the  de- 
ceased and  appellant  and  Neace  getting  upon  the  horse 
immediately  started  in  pursuit  of  him.  By  getting  on 
higher  ground  than  that  on  which  deceased  was  running, 
and  'shooting  at  him,  appellant  and  Neace  succeeded  in 
heading  him  off  from  the  course  he  w^s  taking  and  turn- 
ing him  into  a  field  or  bottom  on  the  creek  and  soon  ef- 
fected his  capture. 

It  was  admitted  by  appellant,  and  Neace  in  testify- 
ing in  behalf  of  the  former,  that  numerous  shots  were 
fired  by  appellant  at  the  deceased  before  he  was  re- 
arrested; both  testified,  however,  that  after  they  ran  him 
into  the  field  and  commanded  him  to  surrender,  he  threw 
up  his  hands  and  said  he  would  do  so  and  at  once  started 
back  with  them  through  the  field ;  but  that  upon  reaching 
the  lower  end  thereof  he  turned  and  advanced  on  ap- 
pellant with  a  rock  in  his  hand  which  caused  Neace  to  cry 
out  *^ watch  out''  or  ''don't  do  that;"  that  the  deceased 
then  threw  the  rock  at  appellant,  which  he  dodged,  and 
was  in  the  act  of  making  a  second  throw  when  the  latter 
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drew  his  pistol  and  <5ommen<3ed  shooting  at  him,  and  the 
deceased  fell  after  appellant  had  fired  at  him  all  the  shots 
his  pistol  contained.  In  other  words  it  is  the  contention 
of  appellant  that  he  did  not  kill  deceased  in  an  attempt 
to  recapture  him  but  that  the  killing  was  done  in  his, 
appellant's,  necessary  self-defense  after  the  capture  had 
been  made. 

Neither  the  appellant,  Neace  nor  the  deceased  were 
seen  by  Deeton,  Q-eerhart  or  the  boy  with  them  when  the 
homicide  occurred,  but  they  and  several  other  witnesses, 
who  reside  in  the  immediate  neighborhood  of  the  place 
of  the  homicide,  testified  that  they  heard  the  shots  that 
were  fired  by  appellant  or  by  both  appellant  and  Neace, 
and  that  they  seemed  to  be  from  ten  to  fifteen  or  more 
in  number,  and  that  there  was  an  interval  of  several 
minutes  between  the  three  or  four  shots  that  were  first 
fired  and  the  greater  number  that  followed;  and,  accord- 
ing to  the  testimony  of  the  county  coroner,  the  post 
mortem  inquest  held  by  him  the  day  following  the  homi- 
cide disclosed  the  presence  of  fifteen  pistol  shots  wounds 
upon  the  body  of  deceased. 

It  appears  from  the  testimony  of  Eod  Mcintosh,  cor- 
roborated by  that  of  Wm.  Mcln'tosh,  his  father,  that  upon 
hearing  from  the  house  of  the  latter,  several  pigitol  shots 
followed  by  loud  talking,  they  went  out  on  the  porch  or 
in  the  yard  and  witnessed  the  shooting  of  deceased  but 
could  not  at  a  distance  of  200  yards  identify  the  parties, 
though  they  were  able  to  discover  that  two  of  them  were 
white  men  and  the  third  one  a  negro.  They  said  they 
saw  the  three  men  walking  through  the  field,  *'he  (ithe 
negro)  was  in  the  road  and  the  two  white  men  was  be- 
low the  road,  and  all  at  once  he  (one  of  the  white  men) 
throwed  his  gun  up  that  way  and  shot  twice."  When 
asked  what  effect  did  the  shooting  have  on  the  colored 
man,  ]f  any,  the  witness  said:  **Well  he  fell  like  you 
had  killed  anything."  .  .  .  **The  man  that  done  the 
shooting  just  holloed  he,  he,  he." 

Rebecca  Stacey  and  her  husband,  Peter  Stacey,  tes- 
tified that  they  lived  about  200  yards  from  the  place  of 
the  homicide;  that  they  heard  fifteen  or  sixteen  shots 
fired  and  were  at  a  bam  near  their  residence  at  the  time, 
but  did  not  see  the  shooting.  Mrs.  Stacey,  however, 
heard  somebody  say  during  the  shooting  ^* Don't  do  that, 
don't  do  that,  I'll  go,  I'll  go;"  and  lier  husdand  heard 
the  statementt:  '^That  got  it,  or  that  got  him," 
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In  addition  to  tke  evidence  referred  to  it  was  ad- 
mitted by  appellant  and  Neace  that  they  left  the  body  of 
the  deceased  where  it  fell  when  shot,  and  that  they  made 
no  request  of  others  to  see  that  it  received  decent  inter- 
ment. 

Viewed  as  a  whole,  the  evidence  fails  to  furnish,  even 
colorable,  ground  for  sustaining  appellant's  contention 
that  the  verdict  of  the  jury  finding  him  guilty  of  volun- 
tary manslaughter  is  unsupported  by  the  evidence.  In- 
stead of  complaining  of  the  refusal  of  the  trial  court  to 
peremptorily  direct  his  acquittal,  we  think  he  should 
felicitate  himself  upon  the  fact  that  the  verdict  of  the 
jury  did  not  find  him  guilty  of  murder,  rather  than  vol- 
untary manslaughter. 

As  the  second  ground  urged  for  a  new  trial  in  the 
court  below,  viz.,  admission  of  incompetent  evidence 
against  appellant  and  rejection  of  competent  evidence 
offered  in  his  behalf,  is  not  relied  on  for  a  reversal  of 
the  judgment,  it  will  not  be  considered  by  us  further  than 
to  say  that  our  examination  of  the  bill  of  evidence  has 
disclosed  no  error  either  in  the  admission  or  reiection  of 
evidence. 

Careful  consideration  of  the  instruction-s  convinces  us 
that  they  are  not  open  to  the  objections  appellant  makes 
to  them.  We  are  unable  to  understand  why  he  should 
complain  of  the  giving  of  the  separate  instruction  on  the 
law  of  self-defense,  as  it  is  correctly  expressed  and  his 
sole  attempted  justification  of  the  killing  was  rested  on 
that  ground.  The  instructions  bearing  on  his  right  as  a 
peace  oflScer  to  arrest  the  deceased  and  the  character  of 
force  he  was  permitted  to  employ  in  overcoming  a  forci- 
ble resistance  of  the  arrest  on  the  part  of  the  latter,  also 
accurately  gave  tlie  law  and  have  been  approved  by  us 
in  numerous  cases.  Stevens  v.  Comlth.,  124  Ky.  32; 
Doolin  V.  Comlth.,  95  Ky.  29;  Bowman  v.  Comlth.,  96  Ky. 
8. 

.  The  law  on  that  subject  is  simply  this :  if  the  deceased, 
as  claimed,  committed  a  misdemeanor  in  the  presence  of 
appellant,  the  latter  as  a  peace  officer  had  the  right  to 
arrest  him  without  a  warrant  and  take  him  before  magis- 
trate Crouch  for  trial.  And  when  following  his  convic- 
tion on  such  trial,  deceased  was  put  in  his  custody  by 
the  court  to  be  delivered  to  the  jailor  it  was  the  duty  of 
appellant  to  use  all  reasonable  means  to  prevent  his  es- 
cape or,  if  he  escaped,  to  recapture  him.    An  officer  in 

Digitized  by  VjOOQ  IC 


570  KENTUCKY  EEPOETS.  [Vol,  187. 

arresting  or  preventing  an  escape  for  a  misdemeanor, 
may  oppose  force  to  force  suflScient  to  overcome  it,  even 
to  the  taking  of  life.  If  the  offender  put  the  life  of  the 
officer  in  jeopardy,  the  latter  may,  se  defendendo,  slay 
him,  but  he  must  not  use  any  greater  force  than  is  neces- 
sary for  his  protection.  As  the  instructions  substantial- 
ly- state  the  law  as  we  have  expressed  it  we  must  hold 
them  free  of  error. 

The  appellant's  complaint  of  the  separation  of  the 
jury  permitted  by  the  sheriff  while  in  his  charge  did  not 
entitle  him  to  a  new  trial  as  urged  in  the  court  below.  A 
number  of  affidavits  were  submitted  for  the  appellant  in 
support  of  this  ground  and  for  the  Commonwealth 
against  it,  and  the  entire  matter  seems  to  have  been  given 
full  consideration  by  that  court  in  passing  on  the  motion 
for  a  new  trial.  We  think  it  apparent  from  the  affidavits 
that  the  alleged  separation  of  the  one  juror  from  the 
others  was  not  a  separation  in  fact  or  such  as  ierave  op- 
portunity for  the  juror  to  be  talked  to  about  the  case 
or  influenced  in  any  way;  and  furthermore,  that  at  the 
time  the  sheriff  absented  himself  from  the  jury,  he  left 
them  locked  in  the  room  where  he  had  them  confined  and 
merely  went  across  the  street  to  a  grocery  for  the  pur- 
pose of  obtaining  something  for  them  to  eat.  It  is  there- 
fore onr  conclusion  that  the  facts  disclosed  by  the  affi- 
davits failed  to  show  that  any  opportunity  was  given  for 
any  improper  influence  to  be  exercised  upon  the  jury.  In 
other  words,  the  facts  seem  to  bring  the  case  within  the 
rule  stated  by  us  in  the  following  cases:  Mansfield  v. 
Comlth.,  163  Kv.  488;  Couter  v.  Comlth.,  176  Ky.  360; 
Deacon  v.  Comlth.,  162  Ky.  188. 

As  it  is  apparent  from  the  record  that  appellant  was 
accorded  a  fair  trial  in  the  court  below,  and  the  verdict 
is  supported  by  the  evidence,  the  judgment  must  be  and 
is  affirmed. 


Consolidation  Coal  Company  v.  Carter. 

(Decided  March  26,  1920.) 

Appeal  from  Letcher  Circuit  Court. 

Master  and  Servant — Protection  of  Employees — ^Rules — ^Waiver. — 
Employers  of  labor  may  adopt  reasonable  rules  and  regrulatlons 


Digitized  by  V:rOOQlC 


Consolidation  Coal  Company  v.  Carter.  571 

for  the  safety  and  protection  of  their  employees,  and  Kentucky 
Statutes,  section  2738,  expressly  provides  for  the  a^^.option  of 
Buch  rules  by  a  coal  operator,  and  when  such  rules  are, adopted 
an  employee  who  has  proper  notice  of  them  mupt  observe  their 
requirements,  and  if  he  fails  to  do  so  and  is  injured  while  violating 
them,  the  master  will  not  be  liable  for  the  damages  sustained, 
unless  such  requirements  have  been  waived  by  some  legal  method. 

2.  Master  and  Servant — Rule  as  to  Operator  of  Electric  Motor. — 
A  rule  requiring  the  operator  of  an  electric  motor  used  in  a  ctoal 
mine  to  see  that  it  Is  kept  in  good  repair,  and  to  immediately  re- 
pair it  if  it  becomes  defective,  or  to  take  it  out  of  service  and  have 
it  repaired  if  he  is  unable  to  do  so,  i?  a  reasonable  rule,  and  if 
known  by  the  operator  of  the  motor  and  he  fails  to  observe  it 
and  is  injured  thereby,  the  master  will  not  be  liable. 

3.  Master  and  Servant — Rules  as  to  Operator  of  Electric  Motor. — 
For  a  mechanic  superior  to  a  servant  operating  a  motor,  upon 
repairing  it,  to  say  to  the  operating  servant  with  reference  to  the 
motor  "It  is  ready,  go  ahead  and  finish  the  day,  and  I  will  put 
In  a  new  set  of  resistance  tonight"  Is,  to  say  the  least  of  It,  not 
an  assurance  that  the  motor  would  remain  "ready"  or  safe  through- 
out the  remainder  of  the  day,  and  if  it  subsequently  became  out 
of  repair  it  was  the  duty  of  the  servant  operating  it  to  discontinue 
such  operation  and  repair  it,  or  to  take  it  out  of  the  mine  for  re- 

•    pair. 

4.  Master  and  Servant — ^Negligence  of  Servant — Ordinary  Care. — ^A 
servant  can  not  relieve  himself  from  the  consequences  of  his  own 
negligence  by  relying  upon  the  master  performing  his  duty,  and 
if  an  injury  is  sustained  by  the  servant  through  his  negligence,  he 
may  not  recover  of  the  master,  although  the  latter  may  have 
failed  in  some  of  his  duties,  unless  the  master  saw  or  had  knowl- 
edge of  the  perilous  situation  of  the  servant  in  time  to  prevent 
his  injury  by  the  exercise  of  ordinary  care.  In  which  case  it 
would  be  the  master's  duty  to  exercise  such  care  in  order  to  pre- 
vent injury  to  the  servant. 

W.  H.  MAY,  ALUB  W.  YOUNG,  EDWARD  C.   O'RBAR,  J.  B. 
ADAM'SON  and  W.  G.  DBARING  for  appellant. 

J.  J.  MOORE,  W.  W.  REYNOLDS,  D.  D.  FIELDS  and  D.  L  DAY 
for  appellee. 

Opinion  of  the  Coubt  by  Judge  Thomas — ^Reversing. 

Plaintiff  and  appellee,  Harrison  Carter,  filed  this 
suit  in  the  Letcher  circuit  court  against  defendant  and 
appellant,  the  Consolidation  Coal  Company,  its  mine 
foreman,  its  electrician,  and  one  of  its  brakemen  on  a 
coal  car,  seeking  'to  recover  $25,000.00  dam.ages  for  the 
loss  of  one  of  his  legs  which  he  claimed  was  caused  from 
injuries  sustained  by  him  through  the  negligence  of  de- 
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fendants.  Before  the  trial  the  suit  was  dismissed  or 
abandoned  as  to  all  of  the  defendants  except  the  corpora- 
tion and  its  electrician,  Dan  Bellamy. 

The  general  allegations  of  negligence  made"  in  the 
petition  were  the  failure  of  the  corporate  defendant  to 
furnish  plaintiff  safe  tools  and  appliances  with  which 
to  do  his  work;  that  it  negligently  failed  to  employ  a 
competent  electrician,  but  kept  in  its  employ  an  incom- 
petent one,  the  defendant,  Dan  Bellamy ;  that  it  was  like- 
wise negligent  in  employing  and  keeping  in  its  employ 
the  brakeman  on  the  coal  train  operated  by  plaintiff,  and 
that  it  negligently  obstructed  the  track  upon  which  plain- 
tiff was  operating  its  train,  and  failed  in  its  duty  to 
notify  him  of  such  obstruction,  by  reason  of  all  of  which 
he  was  compelled  to  and  did  jump  from  his  motor  in 
emergency  to  avoid  a  collision  and  sustained  the  injuries 
resulting  in  the  amputation  of  his  leg. 

The  defendants  in  their  answers  denied  each  and  all 
of  the  allegations  of  negligence  and  pleaded  contributory 
negligence  and  assumed  risk,  and  further  relied  on  cer- 
tain rules  adopted  by  the  corporate  defendant  for  the 
guidance  and  government  of  its  employees  in  the  mine, 
which  rules  it  was  alleged  were  both  reasonable  and 
known  to  plaintiff,  and  that  he  failed  to  observe  their  re- 
quiremente,  and  but  for  which  there  would  have  been  no 
emergency  necessitating  plaintiff  jumping  from  his 
motor  to  save  himself  from  impending  danger  of  a  col- 
lision. 

Appropriate  pleadings  made  the  issues,  and  a  trial 
resulted  in  a  verdict  and  judgment  against  the  corporate 
defendant  and  its  employe,  Bellamy,  for  the  sum  of 
$8,000.00,  and  to  reverse  the  judgment  against  it  the  coal 
company  prosecutes  this  appeal. 

Before  taking  up  any  of  the  errors  urged  against  the 
propriety  of  the  judgment,  we  will  make  a  brief  state- 
ment of  the  facts.  The  mine  at  which  plaintiff  was  em- 
ployed runs  back  into  the  mountain  something:  near  a 
mile.  Entering  the  mine  there  are  haulage  tracks  used 
for  bringing  out  loaded  cars,  and  other  tracks  for  carry- 
ing empty  cars  into  the  mountain.  At  various  points 
along  those  tracks  are  others  branching  off  into  different 
entries  on  either  side.  According  to  the  testimony  there 
are  slight  sags  and  corresponding  gradesi  in  the  main 
track,  the  grades  ranging  from  one  and  one-half  to  three 
per  cent.    About  150  feet  from  the  mouth  of  the  mine 
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a  branch  haulage  track  connects  with  the  main  one,  and 
it  runs  into  a  side  entry  known  in  the  record  as  'Hhe  first  , 
left."  From  that  point  a  distance  of  about  500  feet  the 
main  haulage  track  is  straight  and  practically  level,  when 
it  makes  a  slight  curve  to  the  right.  At  the  point  of  con- 
nection of  the  first  left  haulage  track  with  the  main  one 
a  flagman  was  stationed,  whose  duty  it  was  to  signal 
those  upon  the  main  track,  or  those  about  to  enter 
thereon  from  the  branch  track,  so  as  to  prevent  colli- 
sions. 

Plaintiff  in  this  case  was  operating  a  motor  hauling 
loaded  cars  out  of  the  mine  and  empty  cars  back  into  it 
X  over  the  main  tracks.  He  was  driving  a  ten-ton  motor 
of  the  best  and  most  modem  design.  He  had  been  op- 
erating it  over  the  same  tracks  for  more  than  twelve 
months,  and  had  been  working  in  that  same  mine  as 
motorman  for  something  like  four  years,  possessing  full 
and  complete  knowledge  of  all  of  the  tracks  in  the  mine 
as  well  as  all  grades  and  curves.  Some  time  before  three 
o'clock  he  had  gathered  a  train  of  eighty-six  cars  from 
the  various  side  entries  back  into  the  mine,  and  in  start- 
ing to  pull  them  out  he  discovered  that  the  resistance  in 
the  controller  of  the  motor  had  been  burned -out  up  to 
the  fourth  point.  This  was  explained  by  him  and  other 
:s\"itneases  to  mean  tha't  the  motor  would  not  start  until 
.  the  controller  was  turned  to  the  fourth  point,  when  the 
force  was  of  such  strength  as  to  produce  a  sudden  or  vio- 
lent jerk.  If  the  resistance  was  intact,  'the  turning  of  the 
controller  to  the  first  point  would  gently  start  the  motor 
and  its  load,  the  speed  of  which  would  be  correspondingly 
increased  by  tuming^he  coritrpUer  to  the  successive  high- 
er points.  As  soon  as  this  discovery  was  made  plaintiff 
disconnected  the  motor  from  the  load  and  went  out  of 
the  mine,  and  he  testified  that  Bellamy  (the  mine  elec- 
trician) attempted  to  repair  the  controller.  But  his  tes- 
timony as  to  such  attempted  repairing  on  that  occasion 
is  denied  by  Bellamy,  also  by  the  haulage  foreman  at  the 
mine,  and  a  number  of  other  witnesses.  Upon  this  point 
plaintiff  was  asked  and  answered  as  follows : 

**Q.  How  long  did  he  work  there,  Mr.  Carter,  with 
the  motor?  A.  Five  or  ten  minutes.  Q.  Did  he  say  any- 
thing to  you,  then,  after  he  quit?  A.  Said  it  was  ready, 
go  ahead  and  finish  the  day  and  he  would  put  in  a  new 
set  of  resistance  that  night.   Q.   Said  go  ahead  and  he 
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would  put  in  a  new  set  that  night?  A.  Said  he  would 
overhaul  it  that  night  and  have  it  ready. '^ 

Plaintiff  then  ran  the  motor  back  into  the  mine  and  con- 
nected it  with  the  86  cars  which  he  had  left  and  brought 
them  out  and  gathered  a  load  of  empties  and  carried 
them  hack  into  the  mine.  After  that  he  gathered  to- 
gether a  train  of  thirty-six  loaded  cars  and  started  out 
with  them,  when  he  discovered  that  the  controller  had 
again  burned  out  so  that  it  would  not  operate  until 
turned  to  the  fourth  point,  and  he  claims  that  in  pull- 
ing the  load  up  grade  the  starting  of  the  car  on  the  fourth 
point,  which  was  the  first  one  that  would  start  it,  caused 
such  a  jerk  of  the  load  as  to  release  the  brakes  on  the 
loaded  ears  and  cause  them  to  run  against  him  with  such 
force  that  he  could  not  stop  his  train  with  the  brakes  and 
other  appliances  on  the  motor,  and  that  as  he  came 
around  the  curve  about  500  feet  from  the  first  left  entry 
he  discovered  some  cars  on  the  main  haulage  track  which 
had  been  pushed  out  of  that  entry,  and  when  within  about 
150  feet  of  those  cars,  seeing  that  a  collision  was  in- 
evitable, he  jumped  from  the  motor  and  sustained  the  in- 
juries of  which  he  (»)mplains.  He  admits,  as  the  proof 
also  shows,  that  the  brakes  on  the  cars  composing  his 
train  at  the  time  were  properly  set,  and  that  if  they  had 
remained  so  he  could  have  stopped  his  train  within  200 
or  250  feet,  and  in  time,  after  turning  the  curve,  to  pre- 
vent the  collision.  But  those  brakes,  according  to  plain- 
tiff's testimony,  had  been  released  by  the  jerking  of  the 
train  caused  by  turning  the  controller  to  the  fourth  point, 
which  result  he  admits  that  he  knew  would  most  likely 
occur.  Thus  it  is  seen  that  when  pulling  the  train,  plain- 
tiff necessarily  discovered  the  defects  in  the  controller 
and  could  then  have  stopped  it  by  turning  off  the  power 
or  declining  to  put  it  on,  and  then  it  was  that  he  should 
have  taken  the  motor  out  for  repair,  as  we  shall  hereafter 
see. 

The  mine  foreman  at  the  time  of  the  injury,  who  has 
since  been  discharged  by  the  appellant,  as  well  as  plain- 
tiff, testified  that  it  was  the  duty  of  the  flagman  at  the 
first  left  entry  to  go  500  feet  to  the  curve,  when  cars 
were  being  pushed  out  from  the  first  left  entry,  and  there 
flag  any  train  which  might  be  coming  out  on  the  main 
haulage  track.  But  all  the  other  witnesses  in  the  case 
(and  there  were  a  considerable  number),  including  the 
flagman,  contradict  this.  However,  because  of  views  here- 
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inafter  expressed,  we  do  not  deem  it  necessary  to  discuss 
that  issue  any  further. 

Eule  ten  of  the  company,  pleaded  and  relied  on,  and 
of  which  plaintiff  admits  that  he  had  knowledge  and  ad- 
mits his  duty  to  obey  it,  among  other  things  says : 

**The  motorman  or  locomotive  engineer  shall  see 
that  his  haulage  locomotive  is  in  good,  safe  operating 
condition ;  that  the  same  is  provided  with  a  gong,  bell  or 
whistle,'  and  that  the  brake  is  working  properly;  and  if 
he  is  unable  to  make  any  needed  repairs,  he  shall  prompt- 
ly report  that  fact  to  the  mine  foreman  or  his  assistant, 
and  take  the  locomotive  out  of  service  until  such  repairs 
are  made.'* 

Eule  eleven  imposed  a  similar  duty  upon  all  em- 
ployees operating  any  character  of  machinery  connected 
with  the  mine,  and  rule  seventeen  required  all  employees 
*Ho  use  the  utmost  care  to  avoid  injury  to  themselves 
and  others,  and  to  see  that  all  tools,  machinery,  appli- 
ances and  equipment  with  which  they  have  to  deal  in 
the  performance  of  their  duties  are  kept  in  a  safe  con- 
dition of  repair,  and  if  they  discover  any  thereof  to  be 
out  of  repair  or  unsafe,  to  repair  or  render  same  safe  at 
once,  and,  if  unable  to  do  so,  they  shall  report  the  defect 
to  the  mine  foreman  or  his  assistants.*' 

Plaintiff  testified  that  it  was  in  observance  of  these 
rules  that  he  disconnected  the  motor  from  the  eighty-six 
cars  and  carried  it  out  of  the  mine  to  be  repaired  by 
Bellamy,  but  he  failed  to  take  like  action  when  he  dis^- 
covered  a  defect  in  the  controller  upon  the  last  occasion, 
and  which  defect  he  claims  caused  his  train  to  get  from 
under  his  control,  as  hereinbefore  explained,  resulting 
in  the  collision,  to  avoid  which  he  jumped  and  sustained 
his  injuries.  He  S'tates  that  the  brakes  on  the  motor 
were  in  perfect  condition  and  were  wholly  disconnected 
from  the  controller,  which  had  nothing  to  do  with  stop- 
ping the  train,  its  only  purpose  being  to  propel  it. 

It  is  also  testified  by  plaintiff  that  the  controller 
worked  perfectly  after  ft  was  attempted  to  be  repaired 
by  Bellamy,  and  that  he  discovered  that  the  first  three 
points  were  burned  out  for  the  second  time  after  he  had 
started  out  of  the  mine  with  his  last  load  of  thirty-six 
cars,  when  he  had  that  load  about  half  way  over  a  grade, 
but  he  did  not  attempt  to  stop  the  train  and  disconnect 
the  motor  but  let  the  load  down  the  grade  and  continued 
with  the  trip  until  he  sustained  his  injuries. 
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The  proof  shows  that  the  flagmaii  at  the  first  left 
haulage  track  signaled  the  plaintiff  to  stop  as  he  rounded 
the  curve  five  hundred  feet  away,  which  signal  plaintiff 
admits  that  he  saw,  and  he  also  admits  that  at  the  same 
time  he  discovered  the  cars  which  had  been  pushed  out 
from  the  left  entry  on  to  the  main  track.  Giving  his  rea- 
sons  why  he  did  not  disconnect  the  motor  on  the  last  oc- 
casion and  take  it  out  for  repairs,  as  required  by  the 
rulesj  plaintiff  testified : 

*^Q.  Why  didn't  you  stop  then  and  take  the  motor 
out?  A.  I  was  taking  coal  out  and  wanted  to  get  out. 
Q.  You  wanted  to  get  out  whether  the  points  were  burn- 
ed out  or  not?  A.  They  seemed  to  be  anxious  to  have  the 
coal  hauled,  wanted  to  get  it  outside.  Q.  What  was  your 
duty  in  that  event,  when  anything  was  wrong  with  the 
motor  that  needed  repairing,  under  the  service?  A.  My 
duty  was  to  take  it  to  have  it  fixed  by  the  electrician.'* 

It  is  thus  admitted  by  plaintiff  himself  that  he  did 
not  on  the  occasion  complained  of  even  attempt  to  com- 
ply with  the  reasonable  rules  of  which  he  had  knowledge, 
and  with  which  he  had  been  furnished  a  copy.  But  his 
counsel  attempts  to  avoid  this  by  insisting  th^t  Bellamy, 
when  he  had  repaired  the  motor,  assured  plaintiff  that 
it  was  safe,  which  assurance  he  relied  on,  and  which  fact 
excused  him  from  complying  with  the  rules.  We  can  not 
agree  with  counsel  in  this  position.  In  the  first  place 
there  was  no  assurance  of  safety  in  what  Bellamy  is  al- 
leged to  have  said  at  the  time.  The  only  language  at- 
tributed to  him  by  plaintiff  is  that  he  **said  it  was  ready, 
go  ahead  and  finish  the  day,"  followed  by  a  statement 
that  the  electrician  would  put  in  a  new  set  of  resistance 
that  night.  According  to  the  testimony  of  plaintiff  the 
controller  was  ''ready''  as  Bellamy  had  assured  him, 
for  it  made  three  trips  after  that,  two  jbato  the  mine  and 
one  out  of  it,  and  it  worked  all  right.  It  evidently  became 
out  of  repair  for  the  second  time  while  gathering  up  the 
thirty-six  cars  for  the  last  load,  and  there  is  nothing  in 
the  remark  attributable  to  Bellamy  indicating  an  as- 
surance of  safety  at  the  time  it  was  made,  much  less  that 
the  controller  would  continue  to  remain  safe,  or 
**  ready." 

This  court  has  held  in  numerous  cases  that  an  em- 
ployer may  adopt  reasonable  rules  and  regulations  for 
the  safety  and  protection  of  his  employees,  and  that  when 
they  are  adopted  it  is  the  duty  of  the  employee  who  is 
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familiar  with  them  to  observe  their  requirements,  and 
if  he  should  fail  to  do  so  he  can  not  recover  of  the  em- 
ployer damages  for  any  injuries  caused  by  such  failure. 
One  of  the  late  cases  dealing  with  this  subject  is  Gatliff 
Coal  Company  v.  Peace,  174  Ky.  572.  A  still  later  one* in 
which  the  same  doctrine  is  announced  is  Elkhorn  Mining 
Corporation  v.  Vanhoose,  179  Ky.  529.  Indeed  our  stat- 
ute, sec.  2738b,  permits  the  adoption  of  such  rules  by  the 
operator  of  a  coal  mine,  and  sec.  2738c  requires  the  em- 
ploye in  a  mine  to  observe  and  obey  them  if  he  has  the  re- 
quisite knowledge  of  them. 

Clearly  the  admitted  facts  of  this  case  show  an  open 
violation  by  plaintiff  of  the  reasonable  rules  adopted  by 
his  employer,  which  were  known  to  him,  and  he  has  failed 
to  manifest  any  legal  excuse  for  such  violation. 

However,  it  is  insisted  by  plaintiff  that  notwithstand- 
ing this,  if  the  flagman  had  gone  to  the  curve  and  by 
signal  warned  him  of  the  obstruction  on  the  track  at  the 
first  left  entry,  he  could  have  stopped  his  train  in  time 
to  avoid  the  collision  and  save  himself  from  injury.  But 
this  contention  loses  sight  of  plaintiff's  prior  negligence, 
even  if  it  were  conceded  that  he  could  have  sttopped  his 
train  if  he  had  been  given  the  signals  insisted  upon. 

But  for  his  negligence  in  continuing  to  operate  his 
train  with  a  defective  motor,  when  it  was  his  duty,  under 
the  rules,  to  take  it  out  for  repair,  he^would  not  have  re- 
leased the  brakes  on  his  train,  and  could  have  stopped 
it,  after  rounding  the  curve,  in  ample  time  to  prevent  the 
collision.  '  A  servant  thus  guilty  of  negligence  may  not 
be  relieved  of  its  consequences  because,  forsooth,  the 
master  may  have  neglected  some  of  his  duties  toward 
the  servant.  Louisa  Coal  Co,  v.  Hammond's  Admrx.,  160 
Ky.  271 ;  Lumkin  v.  L.  &  N.  R.  E.  Co.,  144  Ky.  621 ;  C,  N. 
0.  &  T.  P.  By.  Co.  V.  Swann's  Admrx.,  160  Ky.  478,  and 
Bon  Jellico  Coal  Co.  v.  Wilson,  167  Ky.  590.  However,  in 
such  cases  the  master  can  not  refuse  to  exercise  ordi- 
nary care  to  save  his  servant  from  a  perilous  situation, 
even  though  it  had  been  brought  about  by  the  servant  ^s 
negligence;  but  in  order  to  impose  .this  duty  on  the 
master  he  must  have  knowlcJdge  of  such  perilous  situa- 
tion, and  there  is  no  testimony  in  this  case  that  the  flag- 
man or  any  other  person  connected  with  the  mine  knew 
that  the  controller  on  plaintiff's  motor  was  out  of  re- 
pair the  second  time,  or  that  he  was  in  a  perilous  situa- 
tion. 
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Since,  then,  the  plaintiff  is  not  in  a  position  to  rely 
upon  the  failure  of  the  flagman  to  signal  him  at  the  curve, 
and  since  there  is  no  evidence  of  negligence,  or  of  any 
assurances  of  safety  on  the  part  of  Bellamy,  the  proxi- 
mate cause  of  the  accident  was  plaintiff's  nefflierence  in 
failing  to  observe  the  requirements  x)f  the  rules.  The 
cases,  supra,  and  others  which  might  be  cited,  do  not 
permit  a  recovery  in  such  cases^  and  the  motion  for  a 
peremptory  instruction  should  have  been  sustained. 

This  renders  it  unnecessary  to  consider  other  errors 
relied  on,  although  some  of  the  instructions  do  not  con- 
form to  the  law,  but  not  desiring  to  unduly  len^hen  this 
opinion,  we  have  concluded  not  to  discuss  them. 

For  the  reasons  stated  the  judgment  is  reversed  with 
directions  to  grant  a  new  trial,  and  for  proceedings  con- 
sistent with  this  opinion. 


Leonard  v.  Enterprise  Realty  Company. 

(Decided  March  26,  1920.) 

Appeal  from  JeflFerson  Circuit  Court 
(Common  Pleas  Branch,  Third  Division). 

1.  Negligence — Actionable  Negligence — Recovery. — To  constitute  ac- 
tionable negligence  Justifying  a  recovery  the  facts  showing  the 
existence  of  a  duty  to  the  plaintiff  by  defendant  must  be  shown 
as  well  as  a  violation  of  that  duty  on  defendant's,  part  resultinig 
in  damages  to  plaintiff. 

2.  Negligence — Ordinary  Care  to  Keep  Premises  Safe. — ^The  owner 
of  property  who  invites  others^  to  come  upon  his  premises  mast 
exercise  ordinary  care  and  prudence  to  render  the  premises  rea- 
sonably safe. 

3.  Negligence — Liability.~A  defendant  is  generally  not  liable  for 
negligence  where  no  injurious  consequences  could  reasonably  have 
been  contemplated  as  a  result  of  the  act  complained  of.  Liability 
attaches  only  where  injuries  might  have  been  anticipated  or  fore- 
seen. 

4.  Negligence — Condition  of  Premises — ^Presence  of  Gas. — Plaintiff 
was  desirous  of  renting  an  apartment.  He  procured  the  key  to  said 
apartment  from  men  who  were  moving  the  furniture  of  a  previ- 
ous tenant;  within  an  hoi^r  and  a  half  after  he  notified  the  agent 

,  he  wanted  to  inspect  the  premises  he  was  injured  through  the  ex- 
plosion of  gas,  which  followed  the  striking  of  a  match  by  plain- 
tiff when  he  entered  the  premises.  The  presence  of  gas  was  due 
to  the  failure  of  the  moving  men  to  turn  off  the  gas  or  else  to  the 
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act  of  an  intruder.  In  the  absence  of  knowledge  on  the  part  of 
the  landlord  or  his  agent  of  the  condition  of  the  premises,  the 
owner  not  being  an  insurer  as  to  Its  safe  condition  he  did  not 
fail  in  his  duty  to  exercise  ordinary  care  and  the  lower  court 
properly  directed  a  verdict  for  defendant. 

GRUBBS  &  GRUBBS  and  ELMER  C.  UNDERWOOD  for  appel- 
lant. 

FRED  POROHT  and  ALFRED  SELUGMAN  for  appellee. 

Opinion  of  the  Court  by  Judge  Quin — ^Affirming. 

Appellee  owns  a  building  two  stories  in  height  on  the 
northwest  corner  of  First  street  and  Broadway  in  the 
city  of  Louisville,  the  lower  story  consists  of  five  store 
rooms,  above  each  of  which  is  an  apartment  designed  for 
family  purposes.  The  store  room  and  apartment  at  the 
comer  are  occupied  by  a  druggist.  The  four  remaining 
stores  front  on  First  street,  and  were  rented  to  different 
tenants.  There  is  a  cellar  under  each  of  the  stores,  in 
one  of  which  is  located  the  gas  meters  for  the  several 
stores  and  apartments. 

Appellant  was  a  dental  student.  Desirous  of  going 
tc  housekeeping  he  and  his  wife  had  been  on  the  look- 
out for  an  apartment,  and  having  learned  that  one  of 
appellee's  apartments  would  likely  be  vacant  he  inquired 
of  the  agent  and  was  informed  that  one  of  the  tenants 
had  been  notified  to  vacate,  but  it  was  uncertain  when  he 
would  do  so.  Between  four  and  five  o  'clock  on  the  after- 
noon of  December  19, 1917,  while  passing  the  corner  ap- 
pellant saw  a  moving  w^agon  in  front  of  the  building;  he 
entered  the  apartment  and  procured  from  one  of  the 
men  in  charge  of  moving  the  furniture  a  key  to  the  rear 
door.  He  went  immediately  to  the  agent's  office,  reach- 
ing there  about  5  p.  m.,  reported  he  had  the  key  and 
asked  permission  to  look  at  the  apartment,  which  was 
granted.  References  previously  given  by  him  having 
proven  satisfactory  he  was  told  that  after  an  inspection 
of  the  apartment  to  advise  the  agent  if  he  wanted  it. 
After  supper  appellant  and  his  wife  went  to  the  apart- 
ment, arriving  there  about  6 :30  p.  m.  He  told  his  wife  to 
remain  on  the  sidewalk  while  he  went  around  to  the  rear 
of  the  building  and  unlocked  the  rear  door  so  that  he 
could  come  through  and  let  her  in  the  front  way.  Appel- 
lant unlocked  the  back  door,  which  leads  into  a  kitchen- 
ette ;  he  walked  through  this  and  entered  the  front  hall ; 
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it  was  dark  and  not  knowing  how  close  he  was  to  the 
stairway  he  struck  a  match  to  find  his  way.  As  he  did  so 
an  explosion  took  place,  as  a  result  of  which  he  was  terri- 
bly burned  and  disfigured.  We  will  not  detail  the 
frightful  and  painful  experiences  through  which  appel- 
lant passed.  The  explosion  was  caused  by  the  presence 
of  gas.  Appellant  says  when  he  entered  the  kitchenette 
he  detected  the  odor  of  gas,  but  did  not  think  anything 
about  it.  The  electricity  was  turned  off,. and  to  see  wheTe 
he  was  walking  he  struck  the  match. 

A  member  of  the  salvage  corps  and  a  representative 
of  the  gas  company  responded  to  the  alarm  of  fire  follow- 
ing the  explosion  and  found  the  service  pipe,  in  the 
kitchenette,  from  which  the  gas  stove  had  been  detached, 
was  open  and  uncapped  and  gas  wsls  flowing  into  the 
room  from  this  pipe.  There  was  no  stop-code  or  means 
by  which  gas  could  bo  Vumed  off  in  the  apartment;  this 
had  to  be  done  in  the  basement.  It  is  the  theory  of  ap- 
pellant that  the  man  who  disconnected  the  stove  failed 
to  properly  shut  off  the  gas,  but  thie  man  testified  that 
before  he  disconnected  the  stove  he  li^rhted  the  eras  to  see 
if  it  was»  on  and  left  it  burning  while  he  went  to  the  base- 
ment, leaving  instructions  with  his  helper  that  when  the 
light  went  out  to  knock  on  the  pipe.  He  says  he  turned 
the  gas  off,  heaid  a  knock  on  the  pipe,  came  upstairs, 
lighted  some  matches  to  see  if  it  would  burn  and  finding 
it  would  not  he  then  disconnected  ii 

Appellant  also  introduced  a  tenant  occuDvtng  the 
apartment  immediately  north  of  the  one  in  which  appel- 
lant was  injured,  who  testified  that  on  the  afternoon  of 
the  explosion  the  gas  in  her  room  went  out  and  she  tried 
the  gas  in  her  kitchen  and  it  would  not  burn,  and  finding 
there  was  someone  in  the  basement  she  told  the  man  he 
had  turned  off  her  gas ;  thereafter  her  gas  began  flowing 
again.  From  this  testimony  the  argument  is  made  that 
the  w^itness  Arnold,  who  disconnected  the  stove,  either 
did  not  turn  off  the  gas  in  the  vacant  apartment,  or  if 
he  did  someone  later  turned  it  on,  as  the  gas  was  found 
flowing  freely  at  the  time  of  the  fire.  From  the  view  we 
take  of  the  case  it  matters  not  which  if  either  of  the  two 
theories  might  be  true,  because  in  neither  event  would 
appellee  be  liable. 

To  entitle  appellant  to  a  recovery  defendant  must 
have  been  negligent.    There  can  be  no  negligence  in  the 
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absence  of  an  imposed  duty.  To  constitute  actionable 
negligence  justifying  a  recovery,  facts  showing  the  ex- 
istence of  a  duty  to  plaintiff  by  defendant  must  be  shown 
as  well  as  a  violation  of  that  duty  on  defendant's  part 
resulting  in  damages  to  plaintiff. 

It  is  essential  that  we  first  ascertain  the  status  of  ap- 
pellant. He  was  not  a  trespasser  to  whom  defendant 
was  under  no  obligation  as  to  the  condition  of  the 
premises.  He  was  only  a  prospective  tenant,  hence  the 
rule  applicable  between  a  landlord  and  tenant  did  not 
apply.  He  was  either  a  licensee  or  invitee.  We  shall 
not  enter  into  a  discussion  as  to  the  distinction  between 
the  two,  a  distinction  oftentimes  shadowy  and  indistinct. 
The  Supreme  Court  in  Bennett  v.  L.  &  N.  R.  R.  Co., 
102  U.  iS.  584,  quoting  Campbell  on  Negligence,  says  the 
principle  appears  to  be  that  invitation  is  inferred  where 
there  is  a  common  interest  or  mutual  advantage,  while 
a  license  is  inferred  where  the  object  is  the  mere  pleasure 
or  benefit  of  the  person  using  it- 
Counsel  for  plaintiff  insists  his  client  was  an  invitee 
and  we  shall  treat  him  as  such. 

The  owner  who  expressly  or  by  implication  invites 
or  induces  others  to  come  upon  his  premises,  whether  for 
busine&s  or  other  purposes,  owes  to  them  the  duty  of  be- 
ing reasonably  sure  he  is  not  inviting  them  into  danger, 
and  must  exercise  ordinary  care  and  prudence  to  render 
the  premises  reasonably  safe.  29  Cyc.  453,  20  R.  C.  L., 
sec.  51 ;  Cooley  on  Torts,  p.  1259 ;  Shearman  &  Redfield 
on  Negligence,  sec.  796;  Thompson  on  Negligence,  sec. 
968;  Southern  Ry.  Co.  v.  Goddard,  121  Ky.  567,  89  S.  W. 
675;  Beard  v.  Klusmeier,  158  Ky.  153, 164  S.  W.  319.  But 
this  is  the  extent  of  the  duty  and  the  owner  or  occupier 
is  not  an  insurer  as  to  the  safe  condition  of  the  premises. 
Branham's  Admr.  v.  Buckley,  &c.,  158  Ky.  848, 166  S.  W. 
618;  Flynn  v.  Central  R.  R.  Co.,  142  N.  Y.  444. 

Another  principle  applicable  here  is  that  a  defendant 
usually  is  not  liable  for  negligence  where  no  injurious 
consequences  could  reasonably  have  been  contemplated 
as  a  result  of  the  act  or  omission  complained  of,  lia- 
bility attaches  only  where  the  injuries  might  have  been 
anticipated  or  foreseen.  While  a  person  is  expected  to 
anticipate  and  guard  against  all  reasonable  conse- 
quences he  is  not  expected  to  anticipate  or  guard  against 
those  which  no  reasonable  man  would  expect  to  occur. 
Gosney  v.  L.  &  N.  R.  R.  Co.,  169  Ky.  323, 183  S.  W.  538; 
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29  Cyc.  493.    As  said  in  Snyder,  &c.  v.  Arnold,  &c.,  122 
Ky.  557,  92  S.  W.  289: 

*'The  weight  of  authority  seems  to  be  against  hold- 
ing, a  defendant  liable  for  all  the  consequences  of  his 
wrongful  acts  when  they  are  such  as  no  human  being 
even  with  the  fuUe&t  knowledge  of  the  circumstances 
would  have  considered  likely  to  occur,  and  the  rule  is 
well  settled  that  to  fix  liability  upon  a  person  for  re- 
mote negligence  the  injury  complained  of  must  be  one 
that  under  all  the  circumstances  might  have  been  rea- 
sonably foreseen  or  anticipa'tcd  by  a  person  of  ordinary 
prudence  to  flow  from  or  be  the  natural  and  probable 
consequence  of  the  first  negligent  or  wrongful  act." 
(Citing  many  authorities.) 

Measured  by  those  rules  we  are  convinced  the  lower 
court  properly  directed  the  jury  to  find  for  appellee.  The 
question  presented  by  the  record  wa-s  for  the  court  and 
not  the  jury,  because,  admitting  appellant's  testomony 
to  be  true,  as  well  as  every  inference  fairly  deducible 
therefrom,  he  failed  to  make  out  a  case. 

The  negligent  ^ct  giving  rise  to  the  explosion,  was 
that  of  an  intruder  or  of  the  man  in  charge  of  removing 
the  contents  from  the  house  and  who  were  in  nowise 
under  the  control  of  or  connected  with  appellee.  The  ' 
first  news  the  landlord's  agent  had  that  the  previous  ten- 
ant had  vacated  the  premises  came  through  appellant. 
The  landlord  had  no  faiowledge  of  the  condition  in  which 
the  men  had  left  the  apartment,  nor  did  appellee  in  the 
short  space  of  time,  between  5  p.  mj^  and  6 :30  p.  ra.,  have 
an  opportunity  to  discover  it.  There  was  no  failure  on 
his  part  to  ^exercise  ordinary  care.  The  unfortunate  ac- 
cident was  from  a  cause  that  could  not  have  reasonably 
been  in  the  contemplation  of  the  parties  or  foreseen  by 
them.  We  do  not  think  any  ordinarily  prudent  man, 
under  the  cir^cumstances  presented  hy  this  record,  ought 
reasonably  to  have  foreseen  that  such  a  result  would 
follow  the  vacation  of  the  premises.  Imposing:  liability 
here  would  be  equivalent  to  holding  that  it  was  the  duty 
of  a  landlord  to  maintain  almost  a  continuous  inspection 
of  his  premises.  It  would  be  necessary  for  him  to  im- 
mediately examine  them  after  each  change  of  occupants, 
to  follow  up  each  person  -sent  to  make  repairs  to  the 
property  and  to  view  same  after  the  visit  of  each 
prospective  tenant.  The  law  imposes  no  such  unreason- 
able duty.    Instances  might  arise  where  the  defendant 
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knows  or  has  reasonable  means  of  knowing  that  conse* 
quences  not  usually  resulting  f  ronf  the  act  are  likely  to 
intervene  so  as  to  occasion  damage,  in  which  event  lia- 
bility might  follow  although  the  damage  be  not  an  ordi- 
nary or  natural  consequence  of  the  negligence,  29  Cyc 
493,  but  this  is  not  the  case  here. 

In  Gosney  v.  L.  &  N.  R.  R.  Co.,  supra,  it  was  alleged 
that  plaintiff  while  walking  on  the  track  of  the  company, 
at  the  invitation  of  its  agent,  struck  his  foot  against  a 
sipike  protruding  about  two  inches  from  a  crosstie  in  de- 
fendant's track,  thereby  causing  him  to  fall  and  break 
his  arm.  A  demurrer  to  the  petition  was  sustained,  and 
this  ruling  on  appeal  was  affirmed.  The  company  was 
contemplating  the  purchase  of  some  land  from  plaintiff 
for  the  purpose  of  doubling  its  tracks  and  at  the  time 
of  tjie  accident  plaintiff  and  a  representative  of  the  com- 
pany were  walking  along  the  track  viewing  the  adjoin- 
ing tract  of  ground  which  the  company  proposed  to  buy. 
It  was  held  that  plaintiff's  accident  was  such  as  could 
not  have  reasonably  been  in  the  contemplation  of  the 
parties,  or  foreseen  by  them  at  the  time  the  spike  'W'afi^ 
driven  into  the  tie,  or  while  it  remained  there.  Referring 
to  the  company's  duty  to  plaintiff  as  an  invitee  the  court 
says: 

''The  allegation  that  the  plaintiff  was  invited  upon 
the  right  of  way  by  Fossitt,  the  company's  agent,  does 
not  strengthen  the  case,  for  the  reason,  that  although 
the  act  of  leaving  the  spike  in  the  crosstie  be  treated  as 
constituting  negligence,  the  company  would  not  be  liable 
for  this  remote  negligence.    .    •    ."     ,  ' 

See  also  L.  &  N.  R.  R.  Co.  v.  Wright,  183  Ky.  634, 
210  S.  W.  184,  4  A.  L.  R.  478. 

A  case  more  directly  in  point  and  controlling  on  the 
present  appeal  is  that  of  Nunan  v.  Bennett,  184  Ky.  5^, 
212  S.  W.  570.  Nunan  owned  a  three-story  building  in 
the  city  of  Winchester.  There  was  a  basement  under- 
neath the  building.  Bennett  used  the  ground  floor  for 
a  millinery  store;  the  second  and  third  stories  were 
fitted  up  as  living  apartments  and  were  occupied  by  other 
tenant-S'.  Separate  pipes  from  the  basement  furnished 
each  story  with  water.  The  cut-off  in  the  main  pipe  was 
located  in  that  portion  of  the  building  rented  by  Bennett, 
The  lease  provided  that  other  tenants  of  the  building 
should  have  access  to  the  basement  for  the  purpose  of 
cutting  off  water  to  their  apartments  when  it  was  neces- 
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sary  for  any  purpose  so  to  do.  On  the  evening  of  Feb- 
ruary 3,  1917,  because  of  the  cold  weather  appellant  had 
his  servant  turn  off  the  water.  The  tenant  on  the  second 
floor  returned  to  his  apartment  about  10  p.  m.  Finding 
the  water  off  he  left  some  of  the  faucets  open.  The  fol- 
lowing morning,  under  instruction  from  appellant,  the 
servant  turned  on  the  water,  and  through  the  open  pipes 
on  the  second  floor  the  water  overflowed  the  basin,  leaked 
through  the  floor  and  ceiling  and  damaged  the  property 
of  appellee,  for  which  she  recovered  a  judgment  in  the 
sum  of  $2,250.00.  The  court  reversed  this  judCTaent  and 
held  that  the  lower  court  should  have  sustained  appel- 
lant's motion  for  a  peremptory  instruction.  In  the  con- 
cluding part  of  the  opinion  the  court  says : 

*' Applying  this  definition  together  with  the  qualifica- 
tions referred  to  we  find  that  the  act  of  defendant  in 
both  turning  off  and  turning  on  the  water  upon  the  oc- 
casion complained  of  could  not  and  as  a  matter  of  fact 
did  not  produce  the  injury  complained  of  except  for  the 
independent,  wrongful  and  negligent  act  of  the  tenant, 
Agee,  in  leaving  the  faucets  in  his  apartment  above 
plaintiff  in  such  condition  as  to  permit  the  overflow  of 
plaintiff's  premises  and  the  consequent  damage  to  her 
goods.** 

We  deem  further  comment  unnecessary.  Leonard 
was  not  injured  through  any  actionable  negligence  on  the 
part  of  appellee.  Thi«  being  true  the  lower  court  prop* 
erly  sustained  the  latter 's  motion  for  a  directed  verdict. 

Judgment  affirmed. 


Doyle,  et  al.  v.  Comett,  et  aL 

(Decided  March  26.  1920.) 

Appeal  from  Rockcastle  Circuit  Court. 

Champerty  and  Maintenance — Ghapertous  Contract — ^Rescission. — 
Before  a  vendor  of  property  in  the  adverse  possession  of  another 
can  seek  the  aid  of  the  champerty  statute  he  must  abandon  or 
rescind  the  champertous  contract. 

L.  W.  BETHURUM  for  appellants. 

C.  C.  WILLIAMS  for  appeUees. 

Opinion  of  the  Coubt  by  Judge  Quin — ^Affirming. 
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In  1882,  Henry  Mattox  acquired  title  to  a  tract  of 
eighteen  acres  of  land.  A  few  years  thereafter  he  died 
intestate.  Prior  to  1915  his  heirs  and  their  vendees,  in 
four  separate  deeds  executed  at  different  times,  conveyed 
the  aforesaid  land  to  James  Brock.  A  county  road  run- 
ning east  and  west  through  the  property  divides  it  into 
two  parts ;  that  on  the  north  contain-s  ten  or  eleven  acres, 
that  on  the  south,  being  the  land  in  controversy,  seven  or 
eight  acres.  At  the  time  the  deeds  were  executed  to 
Brock  appellees  were  in  possession  of  and  claiming  title 
to  the  land  south  of  the  road. 

The  question  of  the  right  of  possession  of  this  prop- 
erty resui'ted  in  a  lawsuit  between  appellees  and  Brock, 
in  which  litigation  in  the  circuit  court,  an  agreed  judg- 
ment was  entered  April  6,  1915,  adjudging  to  Brock  the 
title  to  and  right  of  possession  of  the  land  to  the  north  of 
the  road,  and  to  appellees  the  title  to  and  right  of  pos»- 
session  of  the  land  to  the  south  of  the  road. 

In  the  present  action  filed  June  26,  1915,  appellants 
(plaintiffs),  as  the  heirs  of  Henry  Mattox,  alleging  that 
their  deed  to  Brock  was  champertous  and  void,  are  ask- 
ing that  they  be  declared  the  owners  of  the  property  and 
entitled  to  the  possession  of  s^ame.  After  denying  the 
affirmative  allegations  of  the  petition  as  amended  the 
appellees  pleaded  the  aforesaid  judgment  in  the  suit 
against  Brock  in  bar  of  the  present  action ;  also  set  up 
title  and  right  of  possession  in  themselves*.  The  lower 
court  sustained  their  contention  and  this  appeal  followed. 

Complaint  is  made  of  the  sufficiency  of  the  answer, 
but  we  do  not  deem  the  objection  thereto  material.  There 
is  no  allegation  in  the  pleadings  that  appellants,  Brock's 
vendors,  had  ever  repudiated  or  abandoned  the  alleged 
champertous  sale.  On  the  contrary  it  would  -seem  that 
Brock  is  still  exercising  the  right  of  ownership  over  a 
portion  of  the  land  conveyed  by  the  deed  now^  contended 
to  be  void. 

Kentucky  Statutes,  sec.  210,  provides,  in  part,  as  fol- 
lows: 

"**A11  sales  or  conveyances,    including    those    made 
under  execution,  of  any  lands,  or  the  pretended  right  or 
,  title  to  the  ^-ame,  of  which  any  other  person,  at  the  time 
of  such  sale,  contract  or  conveyance,  has  adverse  posses- 
sion, shall  be  null  and  void.'' 

This  statute  is  substantially  the  same  as  an  act  of 
1824  (M.  &  B.  Digest  Statute  Laws  of  Kentucky,  p.  286), 
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cons-tniing  which  the  court  in  Caldwell  v,  Briggs,  7  Dana 
38,  says: 

**But  the  aim  of  the  statute  of  1824  was  to  protect 
bona  fide  occupants  of  land  against  vexatious  litigation 
growing  out  of  champertous  contracts,  which  tend  to 
generate  suits  that  otherwise  in  many  eases,  would  never 
have  occurred.  .  .  .  The  peace  of  society  and  the  re- 
pose of  occupants  were  alone  consulted  by  said  act.'^ 

It  is  said  in  Hobson  v.  Hendriek,  7  /Rep.  362,  that 
where  one  who  seeks  to  recover  land  upon  the  ground 
that  he  is  the  owner  and  entitled  to  possession  of  it,  has 
previously  sold  it  to  another,  the  fact  that  the  sale  was 
champertou-s  will  riot  enable  him  to  maintain  the  action. 
He  must  abandon  or  rescind  the  champertous  contract. 
To  the  same  effect  is  Harmon,  etc.  v.  Brewster,  etc.,  7 
Bush  355;  Crowley  v.  Vaughn,  etc.,  11  Bush  517;  Luen 
V.  Wilson,  85  Ky.  503, 3  S.  W.  911,  in  which  latter  case  the 
court  makes  this  statement : 

**The  law  of  champerty  was  intended  as  a  shield  to 
the  possession,  and  not  as  a  weapon  of  offense ;  as  a  de- 
fense to  the  remedy  sought  by  a  plaintiff;  and  a  grantor 
after  he  has  conveyed  property  adversely  held  cannot, 
without  first  rescinding  or  abandoning  the  contract  in 
good  faith,  be  heard  to  say  that  it  was  champertous,  and 
it  cannot,  therefore,  affect  him.  This  is  the  right  of  the 
occupant,  and  his  protection  was  clearly  the  aim  of  the 
statute.  *' 

In  Fort  Jefferson  Improvement  Co.  v.  Dupoyster, 
108  Ky.  792,  51  S.  W.  810,  48  L.  R.  A.  537,  the  court  holds 
that  in  view  of  Luen  v.  Wilson,  supra,  that  the  deed  in 
that  oa-se  was  not  void,  but  only  voidable  at  the  instance 
of  the  parties  in  adverse  possession. 

In  Meade  v.  Ratliffe,  133  Ky.  411,  118  S.  W.  271,  134 
Am.  St.  Rep.  467,  the  same  contention  was  made  as  in  the 
present  action,  viz.:  that  as  the  deed  was  champertous 
and  void  no  title  passed  and  it  therefore  remained  in  the 
vendor.  The  court  there  recognized  that  some  of  the 
early  cases  tended  strongly  to  support  this  theory,  but 
that  the  later  cases  construing  the  statute,  established 
what  is  considered  to  be  the  better  doctrine.  In  the 
language  of  the  court: 

*' These  opinions  properly  hold  that  the  champerty 
statute,  in  so  far  as  it  applies  to  the  sale  and  convey- 
ance of  real  estate,  wa*  enacted  for  the  benefit  of  those 
in  the  adverse  possession   and   claiming   the   land.    It 
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leaves  the  vendor  and  vendee  in  the  position  they  placed 
themselves  by  the  sale  and  conveyance." 

The  court  takes  the  following  excerpt  from  Luen  v. 
Wilson,  su(pra\ 

*'It  has  been  held  by  this  court  in  more  than  one  case 
that,  if  one^who  has  previously  sold  land  to  another  seeks 
to  recover  it,  he  cannot  maintain  hig  action  upon  the 
ground  that  the  sale  was  champertous.  The  champertous 
contract  must  be  abandoned  or  rescinded  in  good  faith 
before  he  brings  his  action. '^ 

In  our  opinion  the  construction  given  the  statute  in 
Meade  v.  Ratliflfe,  supra,  is  a  proper  and  just  one,  be- 
cause such  conveyances  are  often  made  in  the  best  of 
faith,  and  the  purchaser  pays  a  valuable  consideration 
therefor,  but  under  the  statute  the  conveyance  is  cham- 
pertous if  there  is  an  adverse  claimant  in  possession,  and 
in  such  cases  parties  should  be  allowed  to  rescind  and 
put  themselves  in  statu  quo. 

But  such  is  not  the  case  as  presented  by  the  facts  in 
the  record  before  us.  Appellant's  vendee  in  a  suit  insti- 
tuted against  him  by  appellors  agreed  to  a  judgment  de- 
creeing that  the  title  to  and  the  right  of  possession  of  the 
land  in  controversy  was  in  appellee.  Furthermore  ap- 
pellants have  never  abandoned  or  rescinded  the  contract. 
This  being  true  the  lower  court  properly  dismissed  the 
petition.    The  judgment  is  therefore  afiSrmed. 


Green  v.  Melton,  et  aL 

(Decided  March  26,  1920.) 

Appeal  from  Muhlenberg  Circuit  Court. 

DeedsH— Action  for  Rescission  of  Deeds— Evidence. — ^In  an  action 
for  the  rescission  of  a  deed  upon  the  ground  of  fraudulent  rep- 
resentations that  no  coal  had  been  removed  from  under  one  of 
two  tracts  conveyed,  evidence  held  insufficient  to  sustain  such  a 
chaiige  where  it  is  proven  that  plaintiff's  husband,  acting  as  her 
Qgent  in  the  purchase,  was  shown  one  or  more  old  abandoned 
entries  and  other  evidences  that  considerable  coal  had  been  re- 
moved from  the  mineral  tract. 

WALKER  WILKINS  for  appeUant. 
TAYIX)R,  EAVES  &  SPARKS  for  appellees. 
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Opinion  of  the  Court  by  Judge  Clabke — ^Affirming. 

As  the  trade  was  finally  consummated  the  appellees, 
Charles  Melton  and  his  wife,  sold  and  conveyed  to  the 
appellant,  Maggie  Green,  thirty  acres  of  land  and  **also 
all  of  the  coal  and  mineral  underlying  14%  acres  of  sur- 
face/' adjoining  the  thirty  acre  tract  of  land.  The  con- 
sideration was  $1,500.00,  of  which  $700.00  was  paid  in 
cash  and  the  balance  was  evidenced  by  three  notes  due  in 
one,  two  and  three  years.  The  deed  is  dated  January  4, 
1915,  and  immediately  after  its  execution  Mrs.  Green 
and  her  husband,  C.  N.  Green,  moved  into  the  six-room 
frame  dwelling  house  located  upon  the  thirty  acre  tract, 
and  took  possession  of  the  whole  of  same. 

On  April  8, 1915,  Mrs.  Green  filed  this  action  against 
Melton  and  his  wife  seeking  a  rescission  of  the  deed  upon 
the  ground  as  stated  in  her  petition  ''that  she  was  in- 
duced tO'purchase  the  said  30  acre  tract  of  surface  with 
the  improvements  thereon,  and  the  said  fourteen  and 
one-half  acres  of  coal  and  mineral  as  aforesaid,  by  the 
false  and  fraudulent  statements  and  misrepresentations 
made  to  her  agent  by  defendant,  Charles  Melton,  that 
there  was  then  good,  solid,  workable  and  merchantable 
coal  under  all  of  the  said  fourteen  and  one-half  acres 
of  surface  none  of  which  had  ever  been  worked  out, 
mined  or  removed,  whilst  as  a  matter  of  fact  nearly  all 

of  the  vein  of  coal  known  as coal  had  then  been 

worked  out,  mined  and  removed  from  under  the  said 
fourteen  and  one-half  acres  of  surface  all  of  which  was 
known  to  the  said  defendant  when  he  made  said  state- 
ments and  representations  to  plaintiff  and  her  agent  and 
entered  into  said  contract  of  sale  as  aforesaid ;  that  this 
plaintiff  did  not  know  that  said  coal  or  any  part  thereof- 
had  been  mined  or  removed  therefrom  when  she  entered 
into  said  contract  of  purchase  and  wholly  relied  upon  the 
statements  and  representations  of  defendant,  Charles 
Melton,  made  to  her  as  aforesaid,  as  to  said  coal  being 
under  said  surface  as  aforesaid ;  that  she  would  not  have 
bought  any  of  said  property  whatever  under  said  con- 
tract of  purchase  if  she  had  known  that  said  coal  had 
been  mined,  worked  out  and  removed  as  it  really  was  at 
the  time  of  said  purchase,  as  aforesaid;  that  her  sole 
purpose  in  purchasing  said  property  was  to  obtain  all  of 
the  coal  represented  to  her  to  be  under  the  said  14^/4 
acres  of  surface  as  aforesaid  by  said  defendant  in  order 
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that  she  might  open  a  mine  thereon  and  remove  said  coal 
and  sell  the  same  in  the  market ;  that  the  said  property 
with  the  coal  mined  and  removed  from  under  said  14i/^ 
acres  of  surface  as  aforesaid  is  wholly  worthless  to  this 
plaintiff  and  cannot  be  used  by  her.'* 

The  answer  traversed  the  allegations  of  the  petition. 
Other  minor  issues  were  raised  between  the  plaintiff  and 
defendant  and  between  the  defendant  and  the  then  owner 
of  the  purchase  money  notes,  but  these  issues  we  need 
not  notice  because  of  our  conclusion  that  the  plaintiff 
failed  'to  sustain  the  main  isue  against  the  defendant  up- 
on which  her  right  of  rescission  alone  depended. 

To  sustain  her  charge  that  the  defendant  had  rep- 
resented to  her  husband,  C.  N.  Green,  who  acted  as  her. 
agent  in  making  the  purchase,  that  there  was  good  mer- 
chantable coal  under  all  of  the  fourteen  and  one-half  acres 
of  surface,  none  of  which  had  been  worked  out,  mined  or 
removed,  her  husband  testified  in  substance  that  when  the 
defendant,  Charles  Melton,  showed  him  the  land  he  took 
him  over  the  -surface  of  same  and  into  the  mine  that 
Melton  was  then  operating  thereon.  That  the  opening 
of  the  mine  was  on  the  thirty-acre  tract  but  extended 
under  the  fourteen  and  one-half  acre  tract  about  seventy- 
five  yards  by  an  entry  ten  feet  wide.  That  at  the  end  of 
the  entry  the  face  of  a  vein  of  coal  was  exposed ;  that  one 
or  two  side  entries  on  the  right  hand  side  of  the  main 
entry  had  been  opened  and  coal  taken  therefrom;  that 
at  the  end  of  one  of  these  side  entries  the  defendant 
showed  him  an  opening  into  an  old,  abandoned  mine 
entry;  that  he  showed  him  the  opening  of  this  entry 
known  a-s  the  *^  Jim  Pace  entry''  and  represented  to  him 
that  there  was  good,  merchantable  coal  in  the  direction 
of  the  main  entry  clear  across  the  fourteen  and  one-half 
acre  tract  of  land. 

The  defendant  denies  that  he  made  the  latter  repre- 
sentation to  the  plaintiff's  husband  or  any  representa- 
tion whatever  as  to  the  amount  of  coal  there  was  under 
the  fourteen  and  one-half  acres  of  land,  and  testifies  that 
he  showed  plaintiff's  husband  not  one  but  two  places 
where  his  mine  had  broken  through  into  old,  abandoned 
entries,  and  that  he  showed  him  another  opening  of  an 
entry  under  the  fourteen  and  one-half  acre  tract  besides 
the  Jim  Pace  entry. 

It  is  clear  from  the  evidence  of  both  of  these  wit- 
nesses that  the  defendant  did  not,  as  plaintiff  claimed  in 
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her  petition,  represent  to  her  that  there  was  coal  utder 
the  whole  of  the  fourteen  and  one-half  acre  tract  of  land 
because  even  according  to  the  testimony  for  the  plain- 
tiff the  defendant  showed  her  evidences  of  at  least  one 
old,  abandoned  mine  upon  the  tract  which,  according  to 
the  map  and  the  evidence,  must  have  informed  the  plain- 
tiff that  the  coal  had  been  removed  from  probably  as 
much  as  one-fourth  of  the  fourteen  and  one-half  acre 
tract.  Not  only  -so,  but  the  proof  also  shows  that  there 
was  at  least  one  and  probably  two  large*  piles  of  slack,  a 
fallen  in'  air  hole,  and  other  evidences  plainly  visible 
upon  the  land  and  of  which  plaintiff  could  not  have  failed 
to  take  notice  that  much  coal  had  been  removed  from 
under  the  fourteen  and  one-half  acre  tract  before  plain- 
tiff's purchase  of  the  same. 

There  is  evidence  for  the  plaintiff  by  her  two  sons, 
her  daughter  and  son-in-law,  that  the  defendant  shortly 
before  the  suit  was  instituted  admitted  that  he  had  rep- 
resented that  there  was  a  solid  block  of  coal  under  'the 
whole  fourteen  and  one-half  acre  tract  of  land,  but  this 
defendant  denies  and  in  his  denial  is  partially  cor- 
roborated a'c  least  by  the  fact  that  it  is  undisputed  that 
he  told  the  plaintiff's  husband  before  the  sale  was  made 
of  the  old,  abandoned  Jim  Pace  mine  and  the  fact  that  it 
extended  from  the  opening  nearly  across  the  fourteen 
and  one-half  acre  tract  in  an  east  and  west  direction  to 
the  mine  that  Melton  was  then  operating. 

After  plaintiff  bought  the  land  she  began  to  operate 
the  mine  under  the  fourteen  and  one-half  acre  tract  and' 
for  about  three  months  mined  coal  therefrom,  when  she, 
in  extending  the  main  entry,  again  encountered  an  old, 
abandoned  entry.  The  amount  of  coal  that  she  had 
taken  from  the  land  and  sold  is  stated  by  her  son,  who 
was  in  charge  of  the  mining  operation,  to  have  been 
something  over  8,000  tons,  which,  according  to  the  proof 
was  worth  in  place  approximately  $2,000.00.  Accord- 
ing to  the  testimony  of  her  husband  there  was  only  8,403 
bushels  of  coal  taken  by  her  from  the  mine,  which  would 
have  been  worth  only  about  $84.03.  No  one  else  testified 
as  to  the  amount  so  removed,  and  we  cannot  tell  which 
iS'the  correct  statement.  If  the  son  is  correct  then  plain- 
tiff had  removed  from  the  fourteen  and  one-half  acre 
tract  of  land  coal  of  more  value  than  she  paid  for  that 
tract  and  the  thirty  acre  tract  upon  which  she  lived,  but 
if  the  husband  is  correct  she  had  removed  but  a  very 
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small  amount  of  coal,  and  the  mineral  under  the  fourteen 
and  one-half  acre  tract  of  land  was  of  practically  no 
value  whatever,  if,  as  she  claims,  she  has  removed  all  the 
coal  that  is  there.  But  even  of  thi-s  latter  contention  there 
is  no  proof  whatever,  as  she  proves  only  that  practically 
all  of  the  merchantable  coal  has  been  removed  from  the 
fourteen  and  one-half  acre  tract  up  to  the  old,  abandon- 
ed entries,  but  there  i,s  no  proof  whatever  that  there  is 
no  coal  beyond  these  abandoned  entries  that  have  been 
encountered.  She  only  proves  that  it  would  be  imprac- 
ticable to  attempt  to  extend  the  present  entries  through 
the  old,  abandoned  mines  because  of  tjie  expense  and 
trouble  of  removing  the  debris  therefrom  and  timbering 
the  extended  entries  as  would  be  necessary  through  the 
old  entries. 

There  certainly  was  no  proof  whatever  that  the  de- 
fendant, a&  charged  in  the  petition,  represented  to  the 
plaintiff  that  none  of  the  coal  had  been  removed  from 
under  the  fourteen  and  one-half  acre  tract ;  in  fact,  just 
the  contrary  was  proven. 

We  are  therefore  convinced  that  the  plaintiff  failed 
to  sustain  her  charge  that  she  was  induced  to  purchase 
the  property  conveyed  to  her  by  the  false  representations 
of  the  defendant  and  the  court  did  not  err  in  refusing  to 
rescind  the  contract.  Plaintiff  *s  husband,  who,  as  her 
agent,  examined  the  property  and  made  the  purchase  for 
her,  is  an  experienced  miner  and  the  evidence  is  con- 
vincing that  Melton  explained  *to  him  fully  the  fact  that 
there  were  old,  abandoned  mines  under  the  fourteen  and 
one-half  acre  tract,  and  that  plaintiff,  upon  this  informa- 
tion and  the  examination  made  by  her  husband,  took  her 
chances  as  to  the  amount  of  coal  that  still  remained  there- 
under. 

Further  c6nfirmation  of  this  fact  is  found  in  the  deed 
itself,  which  only  purports  to  convey  to  the  plaintiff  *'all 
of  the  coal  and  mineral  underlying  fourteen  and  one- 
half  acres  of  surface,  &c.,''  and  does  not  warrant  or 
guarantee  that  there  was  coal  under  the  whole  of  the  de- 
scribed surface 'but  conveyed  only  whatever  of  coal  and 
minerals  there  might  be  under  same. 

Wherefore  the  two  judgments  appealed  from,  the  one 
denying  the  rescission  and  the  other  ordering  a  sale  of 
the  land  to  satisfy  the  lien  for  the  unpaid  purchase 
money  notes,  are  affirmed. 
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Collins  V.  Parrent,  Cl^ic,  et  aL 

(Decided  March  26,  1920.) 

Appeal  from  Franklin  Circuit  Court. 

1.  Taxation — ^Municfpal  Coii>orations — ^Appeal  and  Error. — A  tax- 
payer in  a  third  class  city  whose  property  has  heen  listed  for 
taxation  at  an  excessive  valuation  may  appeal  to  the  5oard  of 
supervisors*  for  relief;  and  if  it  fail  to  grant  relief  the  taxpayer 
may  appeal  to  the  common  council  of  such  city,  but  there  is  no 
appeal  from  the  iindteig  of  the  common  council  unless  it  appear 
that  the  excessive  valuation  of  which  complaint  is  made,  is  the 
result  of  fraud  or  corruption  on  the  part  of  one  or  more  of  said 
taxing  agencies,  in  which  event  a  court  of  equity  will  grant  reliel 

2.  Taxation — Injunctive  Relief — Equity. — ^WJiere  the  petition  seeking 
injunctive  relief  merely  avers  that  the  taxing  authorities  have 
listed  the  property  of  plaintiff  at  an  excessive  valuation  without 
charging  fraud,  a  court  of  chancery  will  not  take  jurisdiction. 

3.  Taxation — ^Assessments — Pleading. — ^An  averment  that  the  assess- 
ments are  illegal,  unfair,  unjust  and  unreasonable,  are  but  con- 
clusions of  the  pleader. 

DULIN  MOSS  for  appellant. 
PRANK  M.  DAILEY  for  appellees. 

Opinion  of  the  Court  by  Judge  Sampson — ^Affirming. 

Collins  owned  six  lots  and  houses  in  the  city  of 
Frankfort  subject  to  taxation  for  municipal  purposes. 
The  tax  assessor  listed  two  of  these  properties  for 
$1,000.00,  each;  three  of  them  at  $600.00,  each,  and  one 
of  them  at  $700.00,  as  of  January  10,  1917.  To  this  Col- 
lins objected  and  inserted  an  advertisement  in  a  local 
newspaper  saying : 

*' Notice. 

**I  will  offer  for  sale  on  January  10th,  1917,  on 
premises  6  cottages  on  Holmes  street  and  Grace  avenue, 
in  the  city  of  Frankfort,  Ky.,  for  cash  in  hand.  Anyone 
wishing  to  investigate  said  property  before  day  of  sale 
can  do  so  by  calling  on  Mr.  Franklin  Morris,  Ea»t 
Holmes  street. 
' '  Advertisement.  *  *  J.  S.  Collins.  ' ' 

In  pursuance  to  the  advertisement  Collins,  through 
an  auctioneer,  offered  to  sell  the  six  properties  for  cash 
at  public  outcry  on  the  p-remises,  but  the  highest  bids  re- 
ceived were  much  less  than  the  amounts  at  which  the  as- 
sessor had  listed  the  property  for  taxation.    Thereupon, 
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Collins  instituted  this  action  against  the  city  clerk, 
Mervin  Parrent,  the  city  tax  collector  and  other  city  offi- 
cers, praying  an  injunction  restraining  them  from  cer- 
tifying said  assessments  or  delivering  the  tax  books  to 
the  collector.  To  the  petition  the  defendants  interposed 
a  general  demurrer  which  was  sustained,  and  the  plain- 
tiff Collins  declining  to  further  plead,  the  petition  was 
dismissed,  and  he  prosecutes  thi-s  appeal. 

In  addition  to  the  facts  set  forth  above,  the  plaintiff, 
Collins,  averred  in  his  petition  that  he  appeared  before 
the  common  council  of  the  city  of  Frankfort,  at  its  reg- 
ularly authorized  meeting,  held  for  the  purpose  of  hear- 
ing appeals  of  taxpayers  to  protest  against  the  assess- 
ments made  by  the  city  assessor,  and  the  action  taken  by 
the  regularly  appointed  and  qualified  board  of  super- 
visors of  said  city,  and  did  protest  against  «aid  assess- 
ments as  illegal,  unfair,  unreasonable  and  unjust,  and 
much  greater  than  the  fair  cash  value  of  the  property; 
that  said  assessments  were  illegal,  unfair,  unjust  and 
unreasonable  and  deprived  him  of  his  property  without 
due  process  of  law;  that  the  defendants  were  then 
threatening  to  enforce  said  assessments  and  to  issue 
thereon  certificates  or  tax  receipts  to  the  defendant  tax 
collector,  to  the  great  and  irreparable  injury  of  the 
plaintiff.  It  was  nowhere  alleged  that  the  assessor,  or 
members  of  the  board  of  supervisors  of  the  city,  or  of 
the  common  council,  acted  in  bad  faith  or  fraudulently  lu 
the  making  of  the  assessments  of  the  property  of  Col- 
lins for  taxation. 

Frankfort  is  a  city  of  the  third  class,  and  as  such  is 
governed  by  subdivision  5,  entitled  **  Revenue  and  Taxa- 
tion," beginning  with  section  3374,  Kentucky  Statutes. 
By  section  3379,  it  is  provided : 

**A11  property  shall  be  assessed  and  valued  as  of  the 
tenth  day  of  January  of  each  year,  and  the  assessor  shall 
begin  his  work  on  that  day,  or  as  soon  thereafter  as 
practicable,  and  h?,ve  the  same  completed  by  the  tenth 
day  of  March  following,  and  return  the  same  to  the  com- 
mon council.'* 

Section  3382  provides 

'*  During  the  month  of  March  of  each  year  the  mayor 
shall,  subject  to  the  approval  of  the  council,  appoint 
three  intelligent  housekeepers  residing  in  different  wards 
of  the  city,  who  shall  constitute  the  board  of  tax  super- 
visors for  said  city." 
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Section  3383  reads : 

**The  said  supervisors  shall  convene  in  the  council 
haU  on  the  first  Monday  in  April  in  each  year,  and  pro- 
ceed to  the  discharge  of  their  duties.  The  assessor  shall 
meet  with  them  and  act  as  their  clerk.  The  supervisors 
shall  supervise  all  assessments,  and  see  that  all  prop- 
erty is  assessed  at  its  fair  cash  value,  taking  into  con- 
sideration the  width,  depth  and  location  of  lots,  and  the 
cost  and  pondition  of  improvements  and  personal  prop- 
erty. *' 

By  section  3385,  it  is  provided : 

**The  supervisors  having  finished  their  work,  s^hall 
return  the  tax  book  to  the  city  clerk,  who  shall  submit 
same  to  the  common  council,  and  the  council  shall  have 
power  to  make  such  changes  in  the  assessment  or  valua- 
tion of  any  list  as  may  be  just  and  equitable;  and  any 
person  aggrieved  by  any  action  of  the  assessor  or  super- 
visor may  appeal  to  the  common  council." 

Under  these  statutes  it  is  the  duty  of  the  city  assessor 
to  list  the  property  of  taxpayers  in  the  city  at  its  fair 
cash  value  as  of  January  10th  of  each  year;  and  when 
he  has  finished  the  listing  of  property,  it  is  his  duty  to 
turn  over  his  books  to  the  common  council,  there  to  await 
the  convening  of  the  board  of  supervisors,  which  is  ap- 
pointed by  the  mayor.  When  the  board  of  supervisors 
meet  the  books  of  the  asssessor  are  examined  and  each 
assessment  supervised  by  the  board  in  accordance  with 
the  law  governing  county  supervisors  of  taxes.  After 
the  board  of  supervisors  have  finished  their  work  the  tax 
book  is  returned  to  the  city  clerk  and  by  him^  submitted 
to  the  common  council  of  the  city,  which  body  has  power 
to  make  such  changes  in  the  estimation  or  valuation  of 
any  list  as  may  be  just  and  equitable,  and  to  hear  the 
complaint  or  protest  of  any  person  aggrieved  by  the  ac- 
tion of  the  assessor,  or  board  of  supervisors  on  appeal 
to  the  common  council.  The  statute  does  not  provide 
any  further  proceeding  for  a  dissatisfied  taxpayer,  after 
he  has  sought  and  obtained  a  hearing  before  the  common  \ 
council  of  the  city.  He  may  list  his  property  with  the  as- 
sessor at  any  price  which  he  may  think  right  and  proper, 
but  the  assessor  may  fix  a  different  valuation  if  he  re- 
gards that  fixed  by  the  owner  as  either  too  high  or  too 
low.  If  the  taxpayer  is  dissatisfied  with  the  valuation 
fixed  by  the  assessor  he  may  appear  before  the  board  of 
supervisors  and  that  board  has  power  to  change  the  as- 
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sessment  to  conform  to  the  facts  and  the  right  of  the 
matter,  and  if  the  board  of  supervisors  should  fail  to  af- 
ford him  the  relief  which  he  conceives  is  right,  the  tax- 
payer may  appeal  to  the  common  council  of  the  city  and 
this  is  the  last  step  in  the  proceeding;  and  if  the  com- 
mon council  deny  the  taxpayer  the  lelief  which  he  seeks 
he  is  without  remedy,  unless  the  assessor,  board  of  sup- 
ervisors, or  members  of  the  common  council,  have  acted 
fraudulently  or  corruptly  in  the  assessment  of  the  prop- 
erty of  the  complainant,  in  which  event  the  taxpayer  may 
obtain  relief  by  appeal  to  the  courts. 

Appellant  Collins  does  not  rely  upon  the  bad  faith 
or  corrupt  or  fraudulent  conduct  of  either  of  the  assess- 
ing agencies  aforementioned,  but  relies  upon  the  fact 
alone  that  the  assessment  is  excessive  and,  therefore,  il- 
legal, unfair,  unreasonable  and  unjust.  This  he  attempts 
to  manifest  by  an  averment  of  facts  showing  a  good  faith 
offer  to  sell  all  the  property  in  question  at  public  outcry 
for  cash  on  the  day  provided  by  statutes  for  the  listing 
of  property  for  taxation  in  cities  of  the  third  class ;  and 
the  further  averment  that  the  highest  prices  offered  for 
such  property  were  much  less  than  the  price  at  which 
the  property  had  been  listed  by  the  taxing  agencies  of 
the  city  for  the  purposes  of  taxation  for  this  j^ear  in 
question.  Counsel  do  not  cite  any  authority  in  support 
of -this  unusual  proceeding  and  contention.  We  know 
of  no  rule  by  which  a  taxpayer  can  fix  the  valuation  of 
his  property  for  the  purposes  of  taxation  by  proposing 
an  auction  sale  of  his  property  on  the  day  the  property 
should  be  valued  and  assessed  for  municipal  taxation. 

The  allegations  of  the  petition  did  not  state  a  cause 
of  action  nor  entitle  the  plaintiff  to  the  relief  prayed. 
The  averment  that  ''the  assessments  are  illegal,  unfair, 
unjust  and  unreasonable,''  are  but  conclusions  of  the 
pleader.  If  the  petition  had  contained  averments  show- 
ing that  the  assessor,  board  of  supervisors,  and  common 
council,  or  either  of  them,  had  acted  corruptly  and  fraud- 
ulently in  the  listing  of  the  property  of  the  plaintiff,  the 
demurrer  would  have  been  overruled,  but  a  mere  allega- 
tion in  substance  that  the  assessment  was  excessive,  or 
that  the  officers  were  mistaken,  was  not  sufficient  to  en- 
title appellant  to  the  injunctive  relief  sought.  For  the 
reasons  indicated  the  judgment  is  affirmed. 

Judgment  affirmed. 

Whole  court  sitting. 
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BaUey's  Widow  and  Hdrs  v.  See,  et  al. 

(Decided  March  26,  1920.) 

Appeal  from  Lee  Circuit  Court. 

1.  Adverse  Possession — ^Payment  of  Taxes — ^Title. — One  of  several 
heirs  who  makes  an  amicable  entrance  into  the  possession  of 
real  property,  and  thereafter  lives  on  the  land  and  pays  the  taxes 
for  more  than  the  statutory  period  without  bringiuK  to  the  at- 
tention of  the  other  joint  owners  his  claim  of  exclusive  ownership, 
does  not  acquire  title  by  adverse  possession  because  the  statutes 
do  not  run  in  favor  of  one  joint  owner  against  his  fellows,  unless 
such  claim  of  adverse  possession  is  known  to  the  outstanding 
owners;  or  the  tenant  in  possession  is  guilty  of  such  acts  as  are 
reasonably  calculated  to  put  the  other  claimants  upon  notice  of 
his  claim  to  the  entire  estate. 

2.  Adverse  Possession — Joint  Owners — ^Notice. — A  joint  owner  has 
the  right  to  enter  upon  the  common  property  and  occupy  and  use 
it,  and  his  presence  upon  the  premises  is  not  sufficient  to  put  the 
other  joint  owners  on  notice  that  he  is  claiming  the  whole  estate 
adversely  to  them. 

3.  Adverse  Possession — ^Evidence — ^Lietiers. — ^A  letter  written  by  one 
who  at  the  time  claims  no  interest  in  the  property  in  controversy, 
but  who  afterwards  upon  a  trial  testifies  to  facts  in  support  of  a 
claim  of  adverse  possession  to  the  same  property,  is  competent 
evidence  to  contradict  such  witness. 

THEODORE  BLAKEY  and  H.  L.  WHEELER  for  appellants. 
G.  W.  GOURLEY  and  SAM  HURST  for  appellees. 

Opinion  of  the  Court  by  Judge  Sampson — Affirming. 

Old  man  Martin  Bailey  acquired  a  tract  of  about  100 
acres  of  land  on  Billie's  fork  of  Miller's  creek  in  Lee 
county,  Kentucky,  about  the  year  1858,  and  shortly 
thereafter  moved  on  the  place  and  made  his  home  there 
for  many  years.  He  died  in  about  1873  but  at  the  time 
of  his  death  he  had  moved  over  off  the  land  and  had  a 
job  at  hauling  timber.  He  was  buried  on  the  farm  in 
question  and  very  soon  thereafter  his  widow  and  family 
moved  back  to  the  old  home  place  and  continued  to  live 
there  for  several  years.  About  the  same  time  a  son, 
Frank  Bailey,  with  the  consent  of  his  mother,  built  a 
house  on  the  same  tract  of  land  and  made  his  home  there. 
After  all  the  children  became  adults  and  established 
homes  for  themselves  in  other  parts  of  the  country,  the 
widow  went  to  visit  some  of  them  intending  at  the  time 
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to  shortly  return  to  the  old  home,  but  she  found  it  more 
comfortable  to  live  with  her  children  and  she  never  re- 
turned to  the  old  place  to  make  it  her  home.  At  the  time 
she  left  the  old  place  she  eirtered  into  an  arrangement 
with  her  son  Frank  whereby  he  was  to  have  the  use  of 
the  place  in  consideration  of  his  paying  the  taxes  and 
keeping  up  the  property.  Frank  principally  raised  his 
family  on  the  farm  but  never  paid  any  rent.  He  did, 
however,  pay  the  taxes  each  year  until  he  was  finally  cx)n- 
fined  in  the  insane  asylum  at  Lexington  where  he  died 
about  1914,  The  widow  was  living  with  some  of  her  chil- 
dren at  Lexington  most  of  the  time,  and  died  in  that  city 
in  1914.  About  1916  oil  in  paying  quantities  was  found 
in  the  vicinity  of  the  land  in  question,  and  it  suddenly 
became  valuable.  Up  to  that  time  no  one  of  the  heirs 
had  demanded  rent  nor  had  Frank  so  far  as  the  record 
shows  asserted  claim  to  the  {>roperty  by  adverse  posses- 
sion as  against  his  brothers  and  sisters,  or  at  least  not  io 
their  knowledge.  When  the  land  became  valuable,  how- 
ever, the  other  five  heirs  appeared  on  the  scene,  and  each 
claimed  a  one-sixth  undivided  interest  in  the  old  home 
farm  upon  which  Frank  lived  until  his  death  and  on 
which  his  widow  and  family  were  then  residing.  When 
the  widow  and  heirs  of  Frank  refused  to  divide  the 
property  with  the  other  heirs  of  Martin  Bailey,  these  five 
heirs  instituted  this  action,  praying  the  appointment  of 
commissioners  to  divide  the  lands  and  a  division  thereof 
into  six  equal  parts,  one-sixth  to  be  allotted  to  each  of 
the  heirs  of  Martin  Bailey.  This  suit  was  resisted  by 
the  children  and  widow  of  Frank  Bailey,  who  filed  an- 
swer setting  up  claim  to  the  whole  tract  by  adverse  pos- 
session, both  under  the  fifteen-year  statutes  and  the 
thirty-year  statutes.  After  issue  was  joined  the  defend- 
ants, heirs  of  Frank  Bailey,  moved  the  court  for  an  issue 
out  of  chancery,  which  was  granted,  and  the  question  of 
adverse  possession  was  submitted  to  the  jury.  The  in- 
structions given  were  prepared  and  offered  by  counsel 
for  appellants  (defendants  below),  and  the  jury  re- 
turned a  verdict,  reading  as  follows :  **  We  the  jury  agree 
and  find  for  the  plaintiffs  the  land  in  controversy,  to  be 
divided  in  six  equal  parts."  On  this  verdict  a  judgment 
was  entered  in  accordance  with  the  prayer  of  the  peti- 
tion, directing  a  division  in  kind  of  the  property  into 
six  parts.    The  heirs  of  Frank  Bailey  appeal. 
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The  motion  and  grounds  for  a  new  trial  filed  by  ap- 
pellants set  forth  six  reasons  why  the  verdict  should  be 
set  aside,  some  of  which  it  will  not  be  necessary  for  us 
to  notice,  but  we  will  consider  those  which  appear  to 
have  merit.  There  are  more  than  350  typewritten  pages 
of  evidence,  about  one-half  of  which  was  introduced  by 
plaintiffs,  below,  and  the  other  by  the  defendants.  With- 
out undertaking  to  review  all  of  this  great  volume  of 
evidence,  suffice  it  to  say  that  the  plaintiffs  who  claimed 
five-sixths  of  the  land  under  their  father,  Martin  Bailey, 
introduced  evidence  showing  that  their  father  at  the 
time  he  purchased  the  land  about  1858  obtained  from  one 
John  Barrett  a  title  bofld  for  100  acres,  but  this  paper 
was  not  placed  to  record  and  no  deed  was  ever  made  by 
Barrett  to  Martin  Bailey.  After  this,  Bailey  occupied 
the  land,  claiming  it  to  a  well  malrked  boundary  for  a 
period  sufficient  to  have  vested  title  in  him  by  adverse 
possession  had  he  not  otherwise  owned  it.  It  is  shown 
that  he  moved  away  from  the  place  and  lived  for  about 
one  year,  but  that  was  long  after  title  was  perfected  in 
him  even  by  adverse  possession,  and  when  his  family  re- 
turned to  the  p\ace  they  took  charge  of  it  and  claimed 
and  held  it  as  his  widow's  and  heirs'.  The  son,  Frank 
Bailey,  being  a  sickly  man  with  no  home,  was  permitted 
to  build  a  house  on  the  place  down  by  a  cliff.  After  he 
was  left  there  in  charge  of  the  place  by  his  mother,  he 
made  it  his  home  and  cultivated  certain  parts  of  the 
land,  and  at  intervals  sold  timber  from  the  place,  but  the 
selling  of  the  timber  wa-s  without  the  knowledge  or  con- 
sent of  the  other  heirs.  After  living  there  several  years, 
he  rented  another  place  and  moved  to  it  for  one  vear  and 
after  that  returned  to  the  old  home  place  and  continued 
to  use  and  occupy  it  as  before.  He  ^ave  no  notice  or  in- 
timation to  the  other  heirs  or  to  the  widow  of  a  claim  of 
adverse  possession  by  him.  He  was  a  tenant  in  common 
with  his  brothers  and  sisters  and  had  the  rierht  to  oc- 
cupy the  place.  His  presence  on  the  place,  therefore, 
was  not  sufficient  to  have  put  the  other  heirs  uiDon  notice 
of  an  adverse  claim  by  him  to  the  place.  He  and  his 
family  lived  there  for  about  thirty  years  before  the 
bringing  of  this  action.  The  statutes  of  limitation  did 
.not  begin  to  run  in  their  favor  until  they  brought  to  the 
attention  of  the  other  heirs  their  adverse  claim  to  the 
whole  of  the  estate  and  this  did  not  happen  until  about 
the  year  1916,  only  a  short  time  before  the  bringing  of 
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this  suit:  May  v.  C.  &  0.  Ry.  Co*,  184  Ky.  493;  Johnson 
V.  Myer  168  Ky.  432 ;  Tippenhau6r  v.  Tippenhauer,  158 
Ky.  645;  Winchester  v.  Watson,  169  Ky.  213;  Rush  v.- 
Comett,  169  Ky.  719. 

If  the  possession  in  its  origin  is  amicable  it  will  not 
become  adverse  so  as  to  set  the  statute  of  limitations  iu 
motion,  unless  the  prpperty  is  in  fact  held  adversely  and 
in  such  manner  as  to  apprise  a  person  of  ordinary 
prudence  that  the  holding  is  adverse.  Padgett  v.  Decker, 
145  Ky.  227;  Cryer  v.  McGuire,  148  Ky.  100;  McGurley 
V.  Venters,  104  S.  W.  365;  Collins  v.  Blair,  178  Ky.  120; 
C.  &  0.  R.  R.  v.  Ros-skamp,  179  Ky.  175;  Big  Blain  Oil 
&  Gas  Co.  V.  Yates,  182  Ky.  50;  Snyder  v.  Vinson,  et  al., 
167  Ky.  332. 

It  is  earnestly  insisted  by  appellants  that  the  trial 
court  erred  in  admitting  as  evidence  a  letter  dated 
Greely,  Kentucky,  November,  1906,  and  signed  ^^  Richard 
Bailey,"  because  they  say  that  Richard  Bailey  positively 
testifies  that  he  did  not  write  the  letter,  and  the  letter  is 
not  otherwise  'sufficiently  identified  and  proven  as  to  en- 
title it  to  go  to  the  jury.  A  second  reason  given  is  that 
the  letter  was  not  competent  even  if  written  by  Bailey, 
because  in  November,  1906,  Richard  Bailey  owned  and 
claimed  no  interest  or  share  in  the  land  and  was,  there- 
fore, not  in  position  to  estop  his  father  then  living  and 
afterwards  his  heirs  from  asserting  title  to  the  land  by 
adverse  possession  by  the  letter  in  question.  The  letter 
erty." 

'*  November,  1906.  Greely,  Ky.,  Dear  Grandmow:  I 
thought  I  would  write  you  a  letter  as  I  want  to  hear  from 
you.  This  leaves  us  all  well  at  present.  Hoping  this 
letter  will  find  you  all  well.  My  father  is  no  better  he  is 
about  like  he  has  been  quite  awhile.  I  want  you  to  see 
Will  Bailey  and  Aunt  Linda  and  Bud  Bailey  what  they 
will  take  for  their  interest  in  the  old  home  farm  where 
my  father  lives  and  also  Aunt  Betty,  Aunt  Nancy  to,  if 
you  can.  I  want  it  for  may  father  and  mother  to  live  on. 
I  have  a  part  of  the  money  and  mother  has  the  rest,  so 
write  me  as  soon  as  you  can  find  out  about  the  matter 
and  let  me  hear  from  you,  as  I  want  to  know  how  you  all 
is  getting  along.  You  all  know  what  kind  of  land  it  is, 
and  you  know  it  has  been  worn  out  years  ago,  it  will  only 
make  the  old  folks  a  home  so  long  as  they  live,  you  can 
afford  to  sell  it  to  me  cheap  as  you  know  just  how  it  is, 
so  write  me  at  the  earliest  opportunity  and  as  soon  as 
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you  can  let  me  hear  from  you  all.  You  have  my  wishes. 
Your  gandson,  Richard  Bailey." 

Richard  Bailey  repeatedly  asserts  that  he  did  not 
write  the  letter.  On  the  witness  stand  he  was  asked  to 
write  certain  words 'and  parts  of  sentences  taken  from 
the  letter,  and  he  did  so  in  the  presence  of  tKe  jury.  These 
specimens  were  allowed  to  go  to  the  jurj^  along  with  the 
letter  in  question,  the  court  admonishiiig  the  jury  that 
the  specimens  of  handwriting  furnished  by  the  witness 
could  be  considered  only  for  the  purpose  of  determining 
whether  he  wrote  the  letter  offered  in  evidence;  and 
further  that  in  case  the  jury  should  determine  that 
Bailey  wrote  the  letter  it  should  then  determine  what  ef- 
fect, if  any,  it  would  give  to  the  letter  as  evidence.  At 
the  time  of  the  bringing  of  the  suit  Richard  Bailey  was 
one  of  the  claimants  of  the  land,  he  being  a  son  of  Frank 
Bailey,  the  deceased,  and  a  grandson  of  Martin  Bailey, 
who  originally  took  the  land  in  1858.  He  gave  testimony 
to  the  effect  that  his  father  Frank  Bailey  and  family 
had  lived  upon  and  claimed  the  land  in  question  adverse- 
ly to  plaintiffs  and  all  the  world  for  more  than  fifteen 
years  next  before  the  commencement  of  the  action.  This 
letter  of  November,  1906,  strongly  contradicts  the  state-^ 
ment  of  the  witness  made  at  the  trial,  and  was  competent 
as  evidence  for  that  purpose,  if  for  no  other.  If  Richard 
Bailey  wrote  the  letter,  in  question  it  is  a  strong  circum- 
stance which  it  was  the  province  of  the  jury  to  consider 
in  determining  the  claim  of  adverse  possession. 

Appellants  also  complain  of  the  admission  of  two 
other  letters,  one  dated  February  20th,  and  the  other 
February  28th,  1918,  written  from  Radical,  Ky.,  and 
signed  by  Ann  Bailey.  They  appear  in  the  record  at 
pages  222  and  223,  and  read  as  follows: 

''Radical,  Ky.,  Feb.  28th,  1918. 

"Mr.  M.  B.  Bailey: 

''I  will  write  you  a  few  lines,  you  come  back  and  we 
will  fix  up  the  deed  to  the  old  place,  I  have  found  the  old 
bond  to  it  -so  I  will  write  a  few  lines  to  Sue.  Hello,  Sue, 
how  are  you,  all  right  I  hope.  Why  didn't  you  come  up 
with  Bud.  I  would  love  to  see  you,  you  must  come  to 
see  me,  so  I  will  close  for  this  time,  from  your  sister. 

**Akn  Bailey, 
'*So  goodbye  for  this  time.'' 
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''Radical,  Ky.,  February  28,  1918. 
''Mrs.  Malinda  See. 

''Dear  sister:  I  will  write  you  a  few  lines  to  let  you 
know  I  am  well  as  common  and  hope  when  these  few  lines 
reaches  you  that  they  will  find  you  the  same.  Malinda, 
Bud  has  been  here  to  see  us  about  the  old  place,  he  wants 
us  all  to  divide  the  old  place  or  lease  it.  You  tell  Billie 
lor  you  and  him  to  come  and  we  will  agree  on  it,  and 
come  at  once.  I  am  going  to  write  to  Bud  but  if  you  can 
get  him  word,  you  do  so  at  once,  and  the  quicker  the 
better,  before  something  turns  up.  They  are  lawing  in 
this  country,  come  at  once  and  we  will  have  a  deed  made 
for  it.  A  deed  wont  be  no  'trouble.  I  have  got  everything 
all  ready,  so  I  will  close  for  this  time,  hoping  to  hear 
from  you  soon,  so  goodbye,  from  Ann  Bailey." 

These  letters  were  written  only  a  short  time  before 
the  commencement  of  this  litigation  and  were  introduced 
to  show  that  the  widow  of  Frank  Bailey,  who  lived  on  the 
lands  with  him  and  who  continues  to  make  her  home 
there  until  this  day,  acknowledged  the  right  of  the  other 
heirs  to  some  share  in  the  property.  These  letters  were 
also  competent  as  evidence  to  contradict  the  witness, 
Ann  Bailey,  and  were  the  basis  of  a  plea  in  estoppel. 
Aside  from  these  letters,  however,  there  was  •sufficient 
evidence  to  support  the  verdict  of  the  jury. 

As  appellants  prepared  and  offered  the  instructions 
given  by  the  court  to  the  jury,  it  will  not  be  necessary  for 
this  court  to  examine  the  instructions,  but  we  may  say 
that  the  court  properly  overruled  the  motion  of  appel- 
lants for  a  peremptory  instruction  at  the  conclusion  of 
the  evidence  for  the  plaintiff-s. 

Perceiving  no  error  to  the  prejudice  of  appellants, 
the  judgment  is  affirmed. 

Judgment  affirmed. 


Louisville  &  Nashville  Railroad  Company  v.  Spicer*s 

Admr. 

(Decided  February  24, 1920.) 

Appeal  from  Lee  Circuit  Court. 

1.     Railroads — ^Trespassers   on   Track — Lookout  Duty. — Trainmen   in 
dharge  of  an  engine  do  not  owe  a  lookout  duty  to  a  trespasser  on 
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the  trac]^  in  the  country  away  from  public  crossing,  but  when  a 
man  is  disoovered  on  the  track  in  front  of  the  tradn  in  a  (helpless 
condition,  or  apparently  oblivious  to  the  threatened  danger,  it  is 
the  duty  of  the  trainmen  to  exercise  ordinary  oare  by  the  use  of 
means  at  hand  to  so  control  and  manage  the  train  as  not  to  injure 
such  person,  and  a  failure  to  perfonn  this  duty  renders  the  rail- 
road company  liable. 

2.  Railroads — ^Duty  of  Engineer  Upon  Seeing  Object  on  Track. — ^Where 
an  engineer  sees  an  object  on  the  track  in  frcmt  of  his  train  which 
he  believes  to  be  a  man,  it  is  his  duty  to  immediately  put  his  train 
under  control,  if  the  man  does  not  appear  to  be  conscious  of  his 
danger. 

4.  Railroads — Operation — Duty  of  Conductor — ^Instructions. — ^Where 
the  evidence  is  conflicting  afi  to  the  distance  at  which  the  train- 
men saw  an  object  on  the  tuack  in  front  of  the  train,  and  there  is 
evidence  conducing  to  prove  that  at  the  time  the  engineer  saw  the 
object  on  the  track  he  gave  a  warning  signal  by  a  succession  of 
shrill  blasts  from  his  engine,  and  these  blasts  were  given  at  a  time 
when  the  engine  was  at  so  great  a  distance  from  the  man  on  the 
track  as  to  have  aiforded  a  reasonable  opportunity  by  the  exercise 
of  the  means  at  hand,  to  have  stopped  the  train  befiore  it  reached 
the  deceased,  it  was  the  duty  of  the  trial  court  to  submit  the  case 
to  the  jury,  and  if  the  jury  believe  from  the  evidence  that  the 
engineer  saw  the  object  on  the  track  and  realized  it  was  a  man.  In 
a  helpless  condition  far  enough  away  to  have  stopiped  the  train  by 
the  exercise  of  ordinary  care,  and  failed  to  do  so,  the  railroad 
company  was  liable. 

SAM  HURST,  G.  W.  GOURLEY  and  B.  D.  WARPIELD  for  ap- 
pellant. 

KELLY  KASH,  C.  C.  TURNER,  EZART  ASHCRAPT  and  J.  M. 
McDANIEL  for  appellee. 

Opinion  of  the  Court  by  Judge  Sampson — Affirming. 

Granville  Spicer  was  killed  by  a  passenger  train  of 
the  Louisville  &  Nashville  Railroad  in  Lee  county,  near 
Old  Landing  Station,  in  July,  1917.  Shortly  thereafter 
his  administrator  instituted  this  action  against  the  rail- 
road company  to  recover  damages  for  the  loss  of  his  life, 
and  on  a  trial  the  jury  awarded  the  estate  the  sum  of 
$6,000.00.  Judgment  being  entered  upon  the  verdict,  the 
railroad  company  appeals. 

The  evidence  show^s  without  contradiction  that  appel- 
lees' decedent  was  lying  in  a  helpless,  drunken  condition 
between  the  rails  on  the  railroad  track,  and  was  run  over 
and  killed  by  a  passenger  train  of  appellant;  that  the 
train,  after  coming  around  a  cur\^e,  was  on  a  straight 
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track  for  about  a  quarter  of  a  mile  before  coming  in  con- 
tact with  the  body  of  the  deceased ;  that  both  the  eng^eer 
and  fireman  in  charge  of  the  engine  which  pulled  the  train 
were  looking  ahead  along  the  track  for  some  three  or  ^ 
four  hundred  yards  before  the  train  reached  Spicer,  and 
the  engineer,  seeing  an  object  on  the  track,  said  to  the 
fireman,  ''I  believe  that  is  a  man,*'  or  '^ It  is  a  man,''  but 
at  what  point  the  train  was  at  the  time  this  statement 
was  made  by  the  engineer  is  involved  in  much  doubt  be- 
cause the  evidence  of  these  two  witnesses  is  not  clear. 
From  part  of  their  testimony  it  would  appear  that  at  the 
time  they  saw  the  object  on  the  track  and  the  engineer 
made  this  remark,  the  engine  was  some  two  or  three  hun- 
dred yards  away  from  the  object.  But  from  other  parts  of 
the  evidence  it  would  seem  that  the  engine  was  only  about 
350  feet  away  from  the  object  at  the  time  the  engineer 
made  this  remark  and  began  to  put  on  the  brakes.  It 
satisfactorily  appears  that  the  engineer  did  not  begin 
to  put  on  the  brakes  until  the  engine  was  within  150  feet 
of  the  object.  There  is  evidence  in  the  record,  however, 
tending  strongly  to  show  that  the  engineer  gave  a  danger 
signal  by  shrill  blasts  from  his  engine  several  hun- 
dred feet  before  the  engine  reached  Spicer,  and  the  en- 
gineer a.nd  fireman  both  testified  that  these  warning  sig- 
nals were  given  at  the  time  they  first  discovered  the  object 
on  the  track  to  be^a  human.  The  only  difference  between 
the  engineer  and  fireman  and  other  witnesses  upon  this 
subject  is  that  the  former  stated  that  the  warning  signals 
were  not  given  until  the  train  had  come  within  about  150 
feet  of  Spicer,  while  other  witnesses  who  saw  the  unfor- 
tunate accident  testified  that  the  warning  signals  were 
given  some  two  hundred  yards  or  more  away  from  Spicer 
The  train  was  going  at  about  thirty  miles  an  hour  and  was 
stopped  in  about  450  feet.  So  that  if  when  the  engineer 
saw  the  object  on  the  track  and  made  the  statement,  **I 
believe  that  is  a  man''  or  *^ It  is  a  man,"  he  had  applied 
the  brakes  and  used  such  means  as  were  reasonably  with- 
in his  reach  to  have  avoided  injury  to  Spicer,  no  injury 
would  have  occurred,  if  that  discovery  was  made  by  the 
engineer  and  fireman  at  a  point  more  than  450  feet  before 
the  train  reached  Spicor.  If  the  evidence  of  certain  wit- 
nesses introduced  by  appellee  be  accepted,  the  object  on 
the  track  was  discovered  by  the  engineer  and  fireman  to 
be  a  man  more  than  450  feet  from  the  place  of  injury; 
but  if  we  accept  a  part  only  of  the  evidence  of  the  en- 


Digitized  by  V:rOOQlC 


604  KENTUCKY  REPORTS.  [Vol.  187. 

gineer  and  fireman  it  seems  that  the  discovery  was  made 
only  fifty  yards  distant  from  the  object  and,  therefore, 
the  train  was  too  close  to  have  avoided  injury  to  him  by 
the  exercise  of  ordinary  care  on  the  part  of  the  engineer, 
and  the  railroad  company  would  not  be  liable. 

It  being  admitted  by  appellant  company  that  those  in 
charge  of  the  train  could  see  an  object  on  the  track  the 
size  of  a  human  being  for  the  distance  of  350  or  400  yards : 
and  further  that  both  the  engineer  and  fireman  wero 
keeping  a  lookout  and  had  their  eyes  upon  the  track  all 
the  time  after  they  came  into  view  of  the  object,  and  that 
they  did  in  fact  see  the  object  on  the  track  two  or  three 
hundred  yards  before  they  reached  it,  and  that  it  did  not 
move  or  appear  to  have  life,  although  it  looked  like  the 
body  of  a  man,  coupled  with  the  evidence  of  witnesses  for 
the  plaintiff  tending  strongly  to  prove  that  the  warning 
signal  blasts  from  the  whistle  were  sounded  by  the  en- 
gineer some  two  hundred  or  more  yards  before  reaching 
Spicer,  the  court  did  not  err  in  submitting  the  case,  for 
the  administrator  had  made  out  a  prima  facie  case,  and 
this  is  the  only  question  seriously  made  upon  this  ap- 
peal. 

Appellant  railroad  insists  that  the  trial  court,  should 
have  peremptorily  instructed  the  jury  to  find  and  return 
a  verdict  for  it  on  tlie  theory  that  there  was  not  a  scin- 
tilla of  evidence  to  prove  that  the  engineer  or  fireman  on 
the  engine  saw  the  body  of  Spicer  and  realized  that  it 
was  a  human  being  in  time  to  have,  by  the  exercise  of 
ordinary  care,  avoided  injury  to  him.  A  motion  by  the 
company  for  a  directed  verdict  was  overruled  and  of  thi? 
complaint  is  made. 

We  are  of  opinion  that  there  was  sufficient  evidence, 
though  it  is  a  close  case,  to  have  warranted  the  court  in 
submitting  the  case  to  the  jury,  and  it  was  not  error  to 
overrule  appellant's  motion  for  a  directed  verdict.- 

The  railroad  company  owed  to  Spicer  no  lookout  duty 

because  he  was  a  trespasser,  but  when  those  in  charge  of 
the  train  admit  that  they  saw  an  object  on  the  track  in 
front  of  the  train  which  appeared  to  be  a  man  lying  be- 
tween the  rails,  in  a  helpless  condition,  and  there  was  evi- 
dence tending  to  show  that  had  the  brakes  been  applied 
by  the  engineer  at  the  time  he  saw  this  object  and  believed 
it  a  man,  the  train  would  have  stopped  before  reaching 
the  point  where  Spicer  lay,  a  prima  facie  case 
was    established    and    the    company    was    liable    be- 
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cause  it  was  the  duty  of  such  engineer,  after  discovering 
the  peril  of  Spicer,  to  use  every  reasonable  means  at  hand 
to  avoid  injury  to  Spicer.  Although  no  lookout  duty  is 
imposed  upon  trainmen  at  a  point  on  the  track  in  the 
country  away  from  public  crossings,  like  the  one  under 
consideration,  if  a  person  is  discovered  on  the  track  by 
such  trainmen  and  the  person  appears  to  be  oblivious  to 
the  threatened  danger,  it  immediately  becomes  the  duty 
of  the  trainmen  to  exercise  ordinary  care  to  protect  the 
person  from  harm  by  the  train ;  and  if  such  trainmen  fail 
to  observe  this  duty,  the  company  is  liable. 

The  rule  is  well  stated  in  the  case  of  Tennessee  Rail- 
road Company  v.  Cook,  146  Ky.  372,  where  we  said:  ''The 
law  does  not  impose  upon  those  in  charge  of  railroad 
trains,  the  duty  to  keep  a  lookout  for  trespassers  who 
may  be  upon  the  track  in  the  country,  away  from  public 
crossings,  and  hence  in  order  to  hold  the  company  liable 
for  the  injury,  plaintiff  must  show  not  that  those  in 
charge  of  the  train  were  in  position  to  see,  but  either  that 
they  did  see  or  were  in  a  position  where  they  could  not 
help  but  see  the  perilous  position  of  the  trespasser.  The 
engineer  or  fireman  might  see  a  trespasser  up  the  track 
ahead  of  them  in  the  country,  but  they  would  be  under  no 
duty  to  him  to  stop  the  train  until  they  saw  that  he  was 
in  a  position  of  penl,  i.  e.,  that  he  did  not  know  or  realize 
that  the  train  was  approaching. '* 

In  the  case  of  the  Louisville  Railroad  Co.  v.  Bell,  32 
R.  1312, 108  S.  W.  335,  not  elsewhere  reported,  the  ques- 
tion arose  as  to  whether  the  engineer  and  those  in  charge 
of  the  train  discovered  the  peril  of  a  woman  walking  on 
the  track  in  time  to  have  avoided  injury  to  her,  and  we 
said  : 

''It  is  impossible  to  show  what  the  men  (trainmen) 
saw  in  most  cases,  except  by  circumstances.  The  fact 
that  the  ralroad  men  were  looking  out  at  the  window  of 
the  cab  in  the  direction  in  which  the  plaintiff  was  on  the 
trestle  and  sounded  a  warning  whistle,  coupled  with  the 
fact  that  she  was  in  plain  view  of  them,  and  with  nothing 
to  obstruct  their  view,  is  some  evidence  that  they  saw  her. 
If  they  saw  her  on  the  trestle,  they  should  have  checked 
the^speed  of  the  train  and  not  have  sounded  the  alarm 
whistle  at  her." 

There  we  declared  that  th^  verdict  of  the  jury  for  the 
plaintiff  w  as  a  finding  that  the  men  in  charge  of  the  train 
saw  her  peril,  and  after  seeing  it,  failed  to  use  ordinary 
care  for  her  safety.    So  in  this  case,  the  trainmen  testify 

Digitized  by  VjOOQIC 


606       ^  KENTUCKY  REPORTS.  [Vol.  187. 

that  they  were  looking  ahead  and  saw  an  object  on  the 
track;  that  the  engineer  said  to  the  fireman,  '^I  believe 
that  is  a  man, "  or  *  *  It  is  a  man ; ' '  that  the  trainmen  began 
to  sound  an  alarm  whistle  as  soon  as  they  discovered  the 
object  to  be  a  human  being,  and  the  testimony  of  other  wit- 
nesses shows  that  the  alarm  whistle  waa  sounded  two  hun- 
dred or  more  yards  before  the  engine  reached  Spicer,  and 
further  that  the  train,  though  going  about  thirty  miles  an 
hour,  could  have  been  and  was  in  fact  stopped  in  about 
150  yards,  so  that  Spicer 's  life  might  have  been  saved  had 
the  trainmen  reasonably  employed  the  means  at  hand  to 
stop  the  train  after  seeing  the  object  on  the  track  and  be- 
lieving it  to  be  a  man.  Although  the  engineer  did  not 
know  the  object  was  a  human  being,  yet  if  it  looked  like 
a  man  and  the  engineer  believed  it  to  be  a  man,  he  was 
under  the  same  duty  as  if  he  had  known  it  to  be  a  man. 
The  jury  was  the  judge  of  the  credibility  of  the  witnesses 
and  had  the  right  to  accept  the  evidence  of  plaintiff  and 
reject  that  of  the  defendant  if  it  believed  the  one  and 
disbelieved  the  other,  and  its  verdict  in  this  case,  as  in 
the  Bell  case,  was  a  finding  that  the  trainmen  not  only 
saw  the  object  on  the  track  in  time  to  have  avoided  strik- 
ing it,  but  that  such  trainmen  realized  that  such  said  ob- 
ject was  a  human  being  in  time  to  have  avoided  striking 
it  by  the  train,  but  failed  to  do  so. 

Entertaining  these  views,  we  are  of  the  opinion  that 
the  trial  court  did  not  err  in  refusing  to  direct  the  jury 
to  find  and  return  a  verdict  for  the  defendant  company. 

Appellants  complain  that  the  instructions  given  the 
jury  are  erroneous,  but  this  is  chiefly  for  the  reason  that 
a  peremptory  instruction  was  not  given.  We  have  exam- 
ined with  care  the  instructions  given  by  the  court  and  they 
are  as  favorable  to  appellant  company  as  the  law  war- 
ranted. 

It  is  complained  by  appellant  that  incompetent  evi- 
dence was  admitted  upon  the  trial  in  this,  that  the  plain- 
tiff was  allowed  to  show  at  what  distance  a  person  on  the 
engine  of  the  train  which  struck  Spicer  could  have  seen 
his  body  on  the  track  before  reaching  it.  This  evidence 
was  competent,  because  the  engineer  and  fireman  testify 
that  they  had  their  eyes  on  the  track,  keeping  a  lookout, 
and  did  in  fact  see  an  object  between  the  rails  some  dis- 
tance before  they  reached  it.  The  evidence  of  which  com- 
plaint is  made  materially  assisted  the  jury  in  determining 
whether  the  engineer  and  fireman,  who  claim  to  have  been 
at  their  place  of  duty  and  keeping  a  lookout  and  had  their 
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eyes  on  the  track  for  a  quarter  of  a  mile  or  more,  could 
have  seen  and  realized  that  the  object  was  a  man. 

No  error  to  the  prejudice  of  appellant  appearing,  the 
judgment  is  affirmed. 


Louisville  &  Nashville  Railroad  Company  v.  Quinn. 

(Decided  March  2,  1920.) 

Appeal  from  Rockcastle  Circuit  Court. 

1.  Trial — Taking  Case  From  Jury— Improbability  of  Facts.— -The 
credibility  of  a  witness  being  for  the  jury,  the  courts  are  not  auth- 
orized to  reject  his  testimony  and  refuse  to  suthmlt  the  case  to  the 
jury  on  the  ground  that  tihe  facts  stated  are  higlily  im<probable. 
It  is  only  where  tihe  facts  testified  to  are  utterly  at  variance  with 
well  established  and  universally  recognized  physical  laws,  and 
/therefore  inherently  impossible,  that  .the  courts  may  refuse  to 
Buibmit  tihe  case  to  the  jury. 

2.  Carriers— Injury  to  Passenger — ^Duty  of  Engineer — ^Instructions. — 
It  being  no  part  of  the  duty  of  an  engineer  to  discover  whether  an 
intending  passeiiger  had  time  to  board  the  train  or  to  determine  for 
himself  when  the  train  should  be  started,  and  there  being  no  evi- 
dence that  thd  engineer  saw  plaintifC  w!hile  he  was  attempting  to 
board  the  train,  it  was  error  to  give  an  instruction  making  the  lia- 
bility of  the  carrier  depend  upon  th«  engineer's  failure  to  giVe 
plaintlfT  a  reasonable  opportunity  to  board  tftie  train,  or  In  starting 
the  train  with  an  unnecessary  and  unusual  jerk  or  lurch,  *'after  he 
knew,  or  could  have  known  by  the  exercise  of  ordinary  care,  plain- 
tiff's intention  to  become  a  passenger." 

3.  Carriers — ^Duty  to  Passenger — Negligence. — ^Where  a  passenger  is 
at  the  station  when  the  train  stops  and  attempts  to  board  the 
train  at  a  place  where  it  is  usual  and  customary  for  passengers 
to  board  the  carrier's  trains,  the  conductor  and  brakeman,  although 
they  do  not  actually  see  him,  are  charged  with  knowledge  of  his 
presence,  and  the  carrier  is  guilty  of  negligence  if  it  starts  the 
train  before  the  .passenger  has  a  reasonable  opportunity  to  board 
the  train,  or  starts  the  train  with  a  sudden,  unusual  and  unneces- 
sary jerk;  but  if  a  passenger  attempts  to  board  the  train  at  a  place 
where  it  is  not  usual  and  customary  for  passengers  to  board  the 
carrier's  trains,  and  neither  the  brakeman  nor  the  conductor 
actually  sees  him,  the  carrier  is  not  guilty  of  negligence  in  failing 
to  give  the  passenger  a  reasonable  opportunity  to  board  the  train 
or  in  starting  the  train  with  a  sudden,  unusual  and  unnecessary 
jerk. 

B.  D.  WARFIP:bD,  J.  W.  BROWN  and  C.  C.  WILLJAMS  for  ap- 
pellant. 

BEN  CHAPEZE  and  L.  W.  BETHURUM  for  appeUee. 
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Opinion  of  the  Court  by  William  Rogers  Clay,  Com- 
missioner— Reversing. 

In  this  action  for  personal  injuries,  plaintiff,  John  M. 
Quinn,  recovered  of  defendant,  Louisville  &  Nashville     ~ 
Railroad  Company,  a  verdict  and  judgment  for  $3,000.00. 
The  company  appeals. 

According  to  the  evidence  for  plaintiff,  he  went  to 
Glomar  on  July  3,  1917.  Glomar  is  a  flag  station  and 
no  agency  is  maintained  there.  In  addition  to  the  main  ' 
line  there  is  a  spur  track  there.  After  finishing  his  busi- 
ness plaintiff  started  down  the  spur  track  for  the  pur- 
pose of  taking  passage  on  the  afternoon  train  to  Hazard. 
As  he  approached,  he  flagged  the  engineer  with  a  news- 
paper. The  engineer  saw  him  and  motioned  to  him  to 
come  on.  Just  as  the  train  stopped,  plaintiff  caught  hold 
of  the  iron  railings  above  the  steps  and  placed  one  foot 
on  the  lower  step.  The  train  then  started  with  a  violent 
jerk,  which  threw  plaintiff 's  foot  from  the  steps.  Though 
his  hands  slipped  down  on  the  railings,  he  managed  to 
hold  on  and  was  dragged  for  about  two  himdred  yards, 
during  which  time  his  feet  were  striking  the  ties.  He 
then  managed  to  put  his  knee  on  the  step  and  crawled  into 
the  coach.  He  never  told  any  of  the  employes  of  the  com- 
pany that  he  was  injured.  A  soldier  on  the  train  asked 
him  if  he  had  been  hurt.  After  reaching  Hazard  he  went  to 
his  room,  and  experienced  great  suffering  from  his  foot. 
After  remaining  there  for  a  while,  he  went  to  Louisville, 
where  his  foot  was  operated  on.  Though  Mrs.  Angeline 
Stacy  was  impeached,  she  and  C.  H.  Hawkins,  who  claimed 
to  be  present,  corroborated  plaintiff  as  to  the  circum- 
stances of  the  injury.  On  the  other  hand,  the  engineer  tea-  * 
tified  that  he  had  no  recollection  of  being  flagged  by  plain- 
tiff. He  further  stated  that  it  was  no  part  of  his  duty  to 
see  whether  passengers  had  boarded  the  train,  but  that  he 
started  the  train  always  on  signals  from  the  conductor. 
Neither  the  conductor  nor  the  brakeman  saw  plaintiff,  but 
they  both  say  that  the  train  stopped  long  enough  for  a 
number  of  passengers  to  board  the  train.  They  further 
say  that  the  company  maintained  a  platform  composed 
of  screenings  and  cinders  on  the  left  hand  side  of  the 
track  going  towards  Hazard,  and  that  passengers  always 
boarded  the  train  from  that  side  of  the  track.  On  the 
other  hand,  the  evidence  for  plaintiff  tends  to  show  that 
passengers  were  accustomed  to  board  the  train  from 
either  side  of  the  track. 

Digitized  by  V:rOOQlC 


L.  &  N.  E.  Co.  V.  Quinn  609 

It  is  first  insisted  that  the  court  should  have  directed 
a  verdict  in  favor  of  defendant  because  plaintiff's  story 
of  what  hax)pened  was  inherently  incredible,  and  the  rule 
announced  in  L.  &  N.  R.  Co.  v.  Chambers,  165  Ky.  703, 
178  S.  W.  1041,  should  have  been  applied.  In  this  con- 
nection attention  is  called  to  the  fact  that  plaintiff  was 
unable  to  get  on  the  train  while  it  was  moving  slowly,  and 
as  his  hands  had  slipped  down  on  the  railings,  and  the 
speed  of  the  train  had  greatly  increased  by  the  time  the 
train  had  gone  two  hundred  yards,  it  was  then  a  physical 
impossibility,  as  stated  by  the  conductor  and  brakeman,. 
for  plaintiff  to  pull  himself  up  so  that  he  could  get  his 
knee  on  the  step.  The  credibility  of  a  witness  being  for 
the  jury,  tHe  courts  are  not  authorized  to  reject  his  testi- 
mony and  refuse  to  submit  the  case  to  the  jury  on  the 
ground  that  the  facts  stated  are  highly  improbable.  It  is 
only  where  the  facts  testified  to  are  utterly  at  variance 
with  well  established  and  universally  recognized  physical 
laws,  and  therefore  inherently  impossible,  that  courts 
mav  refuse  to  submit  the  case  to  the  jury.  Wasioto  &  B. 
M.  R.  Co.  V.  Hall,  167  Kv.  819,  181  S.  W.  629;  City  of 
Louisville  V.  Dahl,  170  Ky.  281,  185  S.  W.  1127.  For 
aught  that  we  know,  plaintiff  may  have  swung  into  a  po- 
sition where  his  feet  touched  the  ground  in  such  a  way 
as  to  enable  him,  by  the  exercise  of  great  strength,  to  place 
his  knee  on  the  steps.  Therefore,  we  cannot  say  that  it 
was  a  physical  impossibility  for  him  to  have  done  this. 
The  most  that  we  can  say  is  that  it  was  highly  improb- 
able, and  that  being  true.  hi«!  credibility  was  a  question 
for  the  jury. 

In  addition  to  instructions  on  the  measure  of  dam- 
ages and  contributory  negligence,  the  court  gave  the  fol- 
lowing instructions : 

1.  "The  court  instructs  the  jury  that  it  was  the 
duty  of  the  defendant,  the  Louisville  &  Nashville  Rail- 
road Company,  and  its  engineer,  in  charge  of  the  train 
upon  which  the  plaintiff,  John  M.  Quinn,  was  seeking  to 
become  a  passenger,  at  Glomar,  Perry  county,  Ken- 
tucky, after  the  engineer  was  notified  or  knew,  if  he  was 
notified  or  did  know,  that  plaintiff  was  seeking  to  become 
a  passenger,  to  observe  and  exercise  the  highest  degree 
of  care,  in  managing,  controlling  and  operating  said  en- 
gine and  train  which  a  prudent  person  would  exercise 
under  like  and  similar  circumstances,  to  protect  himself, 
and  if  the  jury  believe,  from  the  evidence,  that  said  en- 
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gineer  failed  to  exercise  said  care  in  the  management  or 
control  and  operation  of  said  engine  and  train  after  he 
knew  or  could  liave  known  by  the  exercise  of  ordinary 
care  plaintiff's  intention  to  become  a  passenger,  by  fail- 
ing to  give  the  plaintiff  a  reasonable  opportunity  or  time 
to  board  said  train  or  in  starting  said  train  with  an  un- 
necessary and  unusual  jerk  or  lurch,  before  the  plain- 
tiff had  a  reasonable  opportunity  to  board  said  train,  and 
ihe  plaintiff  was  injured  thereby,  then  the  law  is  for  the 
plaintiff  and  the  jury  will  so  find, 

2.  *'The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  train  in  question  did  not  come 
to  a  stop,  yet  if  they  believe  from  the  evidence  that  said 
train  slowed  down  to  such  an  extent  as  would  reasonably 
warrant  an  ordinarily  prudent  pewon  in  assuming  that  he 
could  board  the  train  in  reasonable  safety  to  himself,  by 
the  exercise  of  ordinary  care,  and  that  the  plaintiff  at- 
tempted to  board  said  train  at  the  station  at  Glomar, 
at  the  place  prepared  for  passengers  to  board  said  train, 
and  while  exercising  ordinary  care  in  such  attempt,  the 
engineer  in  charge  of  said  train  gave  it  an  unusual  md  un- 
necessary jerk  or  lurch  before  the  plaintiff  had  a  reason- 
able opportunity,  in  the  exercise  of  ordinary  care,  to  have 
boarded  said  train,  and  the  plaintiff  was  thereby  in- 
jured, then  the  law  is  for  him  and  the  jury  should  so 
find. 

5.  ''The  court  instructs  the  jury  that  if  they  believe 
from  the  evidence  that  the  plaintiff,  Quinn,  attempted 
to  get  aboard  the  defendant's  passsenger  train  at  Glomar, 
on  the  side  opposite  to  the  platform,  or  place  where  pas- 
sengei*s  are  usually  taken  on  and  off  the  train,  and  the 
agents  and  servants  of  the  defendant  company  did  not 
know  of  the  plaintiff's  peril  and  danger  in  time  to  have 
stopped  the  train  and  avoided  injury  to  him,  then  they 
will  find  for  the  defendant." 

Instruction  No.  1  makes  the  liability  of  defendant  de- 
pend upon  the  engineer's  failure  to  give  plaintiff  a  rea- 
sonable opportunity  to  board  the  train,  or  in  starting 
the  train  with  an  unnecessary  and  unusual  jerk  or  lurch, 
''after  he  knew,  or  could  have  known,  by  the  exercise 
of  ordinary  care,  plaintiff's  intention  to  become  a  pas- 
senger." It  is  clear  from  the  evidence  that  it  was  no 
part  of  the  engineer's  duty  to  discover  whether  an  in- 
tending passenger  ha(i  time  to  board  the  train,  and  to 
determine  for  himself  when  the  train  should  be  started. 
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On  the  contrary,  it  was  his  duty  to  obey  the  signal  of 
the  conductor,  and  if  he  started  the  train  in  obedience 
to  such  signal,  he  was  not  guilty  of  negligence  unless  he 
saw  that  plaintiff  was  in  the  act  of  boarding  the  train, 
of  which  there  is  no  evidence,  and  then  failed  to  give 
plaintiff  a  reasonable  opportunity  to  board  the  train,  or 
started  the  train  with  a  sudden,  unusual  and  unnecessary 
jerk.  That  being  true,  we  conclude  that  it  was  error  to 
make  the  liability  of  the  defendant  turn  on  whether  the 
engineer  knew,  or  by  the  exercise  of  ordinary  care  could 
have  known,  of  plaintiff's  intention  to  become  a  pas- 
senger. 

Since  it  is  conceded  that  neither  the  conductor  nor 
the  brakeman  saw  plaintiff  on  the  occasion  in  question, 
the  liability  of  the  company,  in  our  opinion,  turns  on 
whether  it  was  usual  and  customary  for  passengers  to 
board  trains  from  the  side  opposite  the  jcinder  platform, 
and  whether  plaintiff  was  there  when  the  train  stopped 
and  attempted  to  board  the  train.  If  such  was  the  case,  the 
conductor  and  brakeman,  although  they  did  not  actually 
see  him,  were  charged  with  knowledge  of  his  presence, 
and  the  company  was  guilty  of  negligence  if  it  started 
the  train  before  plaintiff  had  a  reasonable  opportunity 
to  board  it,  or  started  the  train  with  a  sudden,  unusual 
and  unnecessary  jerk.  On  the  other  hand,  even  if  plain- 
tiff was  at  the  station  when  the  train  stopped  for  the 
purpose  of  taking  passage  thereon,  but  attempted  to  board 
the  train  from  the  side  opposite  the  cinder  platform,  and 
it  was  not  usual  and  customary  for  passengers  to  board 
trains  from  that  side,  then  the  conductor  and  brakeman 
were  not  charged  with  knowledge  of  his  presence,  and 
there  being  no  evidence  that  they  actually  saw  him,  the 
company  was  not  guilty  of  negligence  in  failing  to  give 
him  a  reasonable  opportunity  to  board  the  train,  or  in 
starting  the  train  with  a  sudden,  unusual  and  unnecessary 
jerk. 

To  give  effect  to  this  view  of  the  law,  the  court  on 
another  trial  will  give  the  following  instructions  in  lieu 
of  instructions  1,  2  and  5 : 

1.  If  you  believe  from  the  evidence  that  on  the  oc- 
casion in  question  plaintiff  was  at  the  station  when  the 
train  stopped  for  the  purpose  of  taking  passage  there- 
on, and  attempted  to  board  the  train  at  a  place  where  it 
was  usual  and  customary  for  passengers  to  board  de- 
fendant's trains,  and  the  defendant  failed  to  give  plain- 
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tiff  a  reasonable  opportunity  to  board  the  train,  or 
started  the  train  with  a  sudden,  nnusnal  and  unnecessary 
jerk  and  plaintiff  was  thereby  injured,  you  will  find  for 
plaintiff. 

2.  But  if  you  believe  from  the  evidence  that  plain- 
tiff was  not  at  the  station  when  the  train  stopped,  for  the 
purpose  of  taking  passage  thereon,  or  attempted  to  board 
the  train  at  a  place  where  it  was  not  usual  and  customary 
for  passengers  to  board  defendant's  trains,  or  that  he 
was  given  a  reasonable  opportunity  to  board  the  train 
and  the  train  was  not  started  with  a  sudden,  unusual 
and  unnecessary  jerk,  then  in  either  of  these  events  you 
will  find  for  the  defendant. 

Judgment  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


City  of  Henderson  v.  Book. 

(Decided  March  5,  1920.) 

Appeal  from  Henderson  Circuit  Court. 

Electricity — Uninsulated  Wires — dontrlbutory  Negligence — Ques- 
tion for  Jury. — ^In  an  action  by  a  telefpbone  lineman  for  personal 
injuries  caused  by  a  telephone  wire  coming  in  contact  with  an  elec- 
tri<;  light  wire,  evidence  examined  and  the  question  of  contriba- 
tory  negligence  held  for  the  jury. 

B.  S.  MORRIS  and  VANCE  &  HEILBRONNER  for  appeUant. 

HENSON  &  TAYLOR  and  WOODWARD  &  DIXON  for  appeUee. 

Opinion  of  the  Court  by  William  Rogers  Clay,  Com- 
missioner— ^Affirming. 

Plaintiff,  H.  H.  Book,  who  was  an  experienced  line- 
man in  the  employ  of  the  Henderson  Telephone  &  Tel- 
graph  Company,  brought  suit  against  the  city  of  Hen- 
derson to  recover  damages  for  personal  injuries.  He 
recovered  a  verdict  and  judgment  for  $12,500.00,  which 
was  credited  by  the  sum  of  $1,809.00,  which  was  awarded 
him  by  the  Workmen's  Compensation  Board.  The  city 
appeals. 

The  city  owns  and  operates  an  electric  light  plant 
which  furnishes  light  for  its  streets  and  inhabitants  by 
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me^ns  of  electricity  conducted  over  wires  strung  on 
poles  located  along  the  curb  lines  and  across  the  streets. 
Two  of  the  city  wires  were  strung  on  poles  along  Third 
street  and  across  Green  street.  The  Henderson  Tele- 
phone Company  maintained  about  ninety-four  telephone 
wires,  which  extended  north  and  south  on  the  we*st  side 
of  Green  street  and  across  Third  street,  and  above  and 
at  right  angles  to  the  city  wires,  the  lowest  telephone 
wire  being  about  three  and  one-half  feet  above  the  city 
wires.  About  ten  o'clock  on  the  morning  of  the  acci- 
dent plaintiff,  who  had  been  working  for  the  telephone 
company  for  several  years,  accompanied  his  foreman  to 
Third  and  Green  streets  for  the  purpose  of  locating  some 
trouble  there.  There  had  been  a  wind  and  rain  storm  the  ^ 
night  before,  and  the  wires  were  damp.  Plaintiff  climbed 
the  pole  at  the  southwest  comer  of  Third  and  Green 
streets,  and  then  slid  down  the  guy  wire  to  a  tree  about 
six  feet  from  the  pole,  and  found  several  telephone  wires 
entangled.  One  of  these  wires  had  broken  loose  from  a 
pole  at  the  southwest  corner  of  the  Street,  and  had  be- 
come entangled  with  the  other  wires  in  the  branches  of 
the  tree.  Plaintiff  caught  hold  of  the  wire,  which  slacked 
back  against  the  electric  light  wire,  thus  causing  him 
to  fall  from  the  tree  and  resulting  in  serious  injuries. 
There  was  evidence  that  the  wire  was  not  properly  in- 
sulated or  otherwise  protected. 

Plaintiff  testified  in  substance  as  follows :  It  was  im- 
possible for  him  to  remedy  the  trouble  from  the  pole. 
"When  he  got  into  the  tree  he  found  wires  8,  9  and  10 
rolled  together,  and  one  of  the  wires  had  broken  back  at 
the  insulation  and  had  fallen  into  the  tree.  He  reached 
over  to  get  hold  of  the  wire,  and  told  the  foreman  it  was 
broken.  The  foreman  said,  *'Can  you  hold  it  until  I  get 
back?"  He  held  it  so  that  the  foreman  could  get  a  piece 
of  wire  with  which  to  connect  it.  At  that  time  he  was 
not  jerking  the  wire.  He  *^  just  took  hold  of  it  and  shook 
it  loose;  it  went  into  the  light  wire."  The  wire  did  not 
break  loose.  It  merely  slacked  back  and  there  was  enough 
slack  to  reach  into  the  electric  wire.  When  it  touched 
the  electric  wire,  the  last  he  remembered  was  a  flash  of 
lightning.  The  foliage  in  the  tree  was  thick  and  h(^ 
could  not  see  out  of  it.  He  had  strung  the  telephone 
wires  above  the  electric  wires,  and  knew  the  electric 
wires  were  there.  On  being  asked  why  he  did  not  stretch 
the  telephone  wdre  to  keep  it  from  touching  the  light  wire, 
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he  answered,  '*!  didn^t  know  the  light  wire  was  there; 
ddn't  pay  any  attention  to  it;  didn't  see  them  there," 
The  foreman's  testimony  was  as  follows:  Plaintiff  told 
him  one  of  the  wires  was  broken.  He  replied,  **Hold  it 
like  yon  have  got  it  and  I  will  get  a  piece  of  wire  and  we 
will  catch  it.*'  The  foreman  turned,  and  as  he  turned  he 
heard  the  wire  strike  the  light  wire.  Plaintiff  feU  from 
the  tree.  The  foliage  in  the  tree  was  very  dense.  The 
telephone  wire  struck  the  light  wire  on  the  north  side  of 
Third  street.    It  sounded  like  grease  put  in  a  hot  skillet. 

There  is  no  complaint  of  the  instructions,  but  it  is 
insisted  that  plaintiff  was  guilty  of  contributory  negli- 
gence as  a  matter  of  law.  In  support  of  this  proposition 
it  is  argued  that  he  was  in  the  tree  from  which  he  could 
not  see,  that  he  knew  that  the  telephone  wire  was  loose 
and  was  suspended  above  the  electric  wire,  and  without 
looking  to  see  whether  the  telephone  wire  was  likely  to 
come  in  contact  with  the  electric  wire,  he  shook  it,  and 
thus  brought  about  his  own  injuries.  The  difficulty  with 
this  argument  is  that  it  places  great  stress  upon  plaintiff's 
knowledge  of  the  location  of  the  city  wires,  and  the  prob- 
ability of  the  telephone  wire  coming  in  contact  therewith, 
but  overlooks  entirely  the  right  of  plaintiff  to  assume  that 
the  city  had  performed  its  duty  by  properly  insulating  its 
wires.  It  is  not  the  invariable  rule  that  where  the  facts 
are  undisputed,  the  question  of  contributory  negUgenoe 
is  one  of  law.  On  the  contrary,  it  is  well  settled  that 
where  there  is  room  for  honest  difference  of  opinion 
among  intelligent  men  as  to  whether  the  conduct  of  the 
plaintiff  was  that  of  an  ordinarily  prudent  mjin,  when 
ponsidered  in  the  light  of  all  the  facts  and  circumstances, 
the  question  of  contributory  negligence  is  for  the  jury, 
although  the  facts  are  undisputed.  L.  &  N.  R.  B.  Co.  v. 
Lucas'  Admr.,  30  Ky.  L.  Rep.  363,  98  S.  W.  308;  Long  v. 
L.  &  N.  R,  R.  Co.  128  Ky.  34.  While  there  are  certain 
circumstances  which  tend  to  show  that  plaintiff  did  not 
exercise  ordinary  care  for  his  own  safety*  y^  when  we 
take  into  consideration  the  fact  that  he  had  the  right  to 
assume  that  the  city  had  exercised  the  highest  practi- 
cable degree  of  care  to  have  its  wires  properly  insulated, 
and  that  he  was  not  charged  with  the  duty  of  inspecting 
the  city  wires,  and  measure  his  conduct  in  the  light  of 
these  circumstances,  we  conclude  that  the  question  of 
contributory  negligence  is  one  about  which  ordinarily 
sensible  men  might  reasonably  entertain  a  difference  of 
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opinion,  and  was  therefore  for  the  jury.  Bowling  Green 
Gas  &  Light  Co.  v.  Dean,  142  Ky.  678, 134  S.  W.  1115. 

Neither  the  case  of  Cumberland  Telephone  &  Tele- 
graph Company  v.  Ware's  Admr.,  115  Ky.  581,  nor  the 
casie  of  People's  Telephone  &  Telegraph  Co.  v.  Conant, 
198  Fed.  624,  announces  a  contrary  doctrine.  In  the  first 
case  the  question  of  contributory  negligence  was  sub- 
mitted to  the  jury.  In  the  second  case,  Conant  not 
only  knew  that  the  telephone  wire  was  strung  above  the 
light  wire  and  that  both  wires  were  uninsulated,  but 
had  previously  received  a  shock  which  fully  warned  him 
of  the  danger. 

Judgment  afBrmed. 


Harris'  Admr.,  et  aL  v.  Harris. 

(Decided  March  16,  1920.) 

Appeal  from  Logan  Circuit  Court. 

CJontracte — Breach — Damages. — A  tract  of  land  was  owned  by  a 
father  as  life  tenant  and  his  son  as  remainderman.  During  the  in- 
fancy of  his  son,  the  father  sold  the  land  under  a  contract  wbereby 
the  son,  upon  reaching  his  majority,  wae  to  convey  his  interest  to 
the  purchaser,  the  father  agreeing  that  if  his  son  would  sign  the 
deed  he  would  reinvest  the  proceeds  in  lands  in  a  neighboring 
county,  which  he  failed  to  do.  There  was  a  general  increase  in  the 
value  of  land  in  that  county.  Upon  the  death  of  the  father,  ten  years 
later,  the  eon  asserted  a  claim  against  his  estate  for  damages, 
and  was  allowed  interest  on  the  proceeds  of  the  sale  of  the  land 
during  the  father's  lifetime  in  lieu  of  other  damages:  Held,  that 
as  DO  particular  tract  of  land  in  which  the  proceeds  were  to  be 
invested  was  designated,  the  father  might  have  selected  a  tract 
of  land  that  would  have  actually  decreased  in  value,  and  for  this 
reason  the  son'e  claim  of  damages  is  too  speculative  and  remote 
to  authorize  the  Judgment  allowing  him  intereet  on  the  proceeds 
of  the  sale  of  the  land  dunin^  the  lifetime  of  his  father. 

I.  G.  MASON  for  appellants. 

O.  P.  ROPER  and  GUY  H.  HERDMAN  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay,  Com- 
missioner—Reversing. 

T.  J.  Harris  was  the  hushand  of  Gertrude  Hall  Harris, 
who  died  in  the  yfear  1892,  the  owner  of  ^  aei'es  of  land 
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in  Simpson  county.  She  was  survived  by  her  husband 
and  T.  B.  Harris,  their  only  child.  Under  the  law  then 
in  force,  T.  J.  Harris,  upon  the  death  of  his  wife,  be- 
came th(3  o\sner  of  a  life  estate  in  the  land,  while  the 
remainder  passed  to  T.  B.  Harris.  In  the  year  1902 
T.  J.  Harris  sold  the  land  to  L.  G.  Berry  for  $1,280.00 
cash,  with  tlie  agreement  that  T.  B.  Harris,  who  was 
then  an  infant,  would  convey  the  remainder  to  the 
grantee  when  he  became  twenty-one  years  of  age.  T.  B. 
Harris  became  twenty-one  on  July  4,  1908,  and  on  July 
21,  1908,  executed  to  Berry  a  deed  conveying  his  inter- 
est in  the  land.  T.  J.  Harris  died  on  January  1,  1918, 
and  soon  thereafter  his  administrator  brought  suit  to 
settle  the  estate.  T.  B.  Harris  presented  a  claim  for 
$1,280.00,  which  was  allowed  after  being  credited  with 
the  sum  of  $160.00.  Thereafter  he  amended  his  claim 
and  asked  for  interest,  which  was  allowed  by  the  chan- 
cellor from  the  time  T.  B.  Harris  reached  his  majority. 
The  administrator  appeals. 

T.  B.  Harris  pleaded,  and  his  evidence  tends  to  show, 
that  his  father  agreed  that  if  he  would  convey  the  land 
to  Berry,  his  father  would  invest  the  consideration  in 
Logan  county  land,  and  that  his  father  failed  to  keep 
this  agreement.  There  was  further  evidence  that  Logan 
county  land  had  greatly  increased  in  value.  It  is  con- 
ceded that  under  ordinary  circumstances  the  father,  who 
was  a  life  tenant,  was  entitled  to  the  income  from  the 
proceeds  of  the  sale,  but  insisted  that  as  the  father  failed 
to  comply  with  his  agreement  to  invest  the  proceeds  of 
tlie  sale  in  Logan  county  land,  which  would  have  resulted 
in  increasing  the  corpus  of  the  estate,  and  there  is  no 
other  way  by  which  T.  B.  Harris  may  be  compensated 
for  the  breach  of  the  contract,  the  court  did  not  err  in 
allowing  him  interest. 

It  is  not  pleaded,  nor  does  the  evidence  show,  that  the 
decedent  agreed  to  invest  -the  proceeds  of  the  sale  of 
the  Simpson  county  land  in  any  particular  tract  of 
Logan  county  land.  If  such  had  been  the  agreement,  the 
value  of  the  particular  tract  when  the  agreement  was 
made,  and  its  value  when  the  decedent  died,  might  have 
been  shown,  and  from  this  evidence  we  might  be  able  to 
say  that  T.  B.  Harris  had  been  damaged  by  the  breach 
of  the  agreement.  However,  as  the  case  ig  presented, 
we  would  have  to  assume  that  the  decedent  nught  have 
displayed  good  judgment  in  the  purchase  of  th6  Logan- 
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comity  land,  and  that  the  particular  tract  which  he  might 
have  selected  would  have  increased  in  value,  although  it 
is  shown  that  he  was  not  a  good  farmer,  and  for  this 
reason  might  have  selected  a  tract  of  land  that  would 
have  actually  decreased  in  value.  In  view  of  these  con- 
siderations it  cannot  be  said  with  reasonable  certainty 
that  the  son  was  actually  damaged  by  the  decedent ^s 
breach  of  the  alleged  agreement,  and  we  therefore  con- 
clude that  his  claim  of  damages  is  too  speculative  and  re- 
mote to  authorize  the  judgment  allowing  him  interest  on 
the  proceeds  of  the  sale  of  the  Simpson  county  land  dur- 
ing the  lifetime  of  his  father. 

The  motion  to  tax  certain  costs  against  the  appellants 
is  overruled. 

Judgment  reversed  and  cause  remanded  with  direc- 
tions to  enter  judgment  in  conformity  with  this  opinion. 


Louisville  &  Nashville  Railroad  Company  v.  H(Ni<m. 

tDeolded  March  16,  1920.) 

Appeal  from  Lee  Circuit  Court. 

1.  Negligence — Actionable  Negligence — Personal  Injuries, — ^Where  in 
an  action  for  damages  for  personal  Injuries  on  account  of  negli- 
gence, the  plaintiff  specifies  the  particular  acts,  which  caused  his 
injuriesp  they  must  be  acts,  which,  on  the  part  of  the  defendamt,  are 
actionable  negligence. 

2.  Radlroads — Operation— Signals — Negligence — ^Lookout  Duty. — ^It  Is 
not  negligence  on  the  part  of  those  operating  a  railroad  train  to 
fail  to  give  signals  of  its  approach,  or  to  moderate  the  speed  of  the 
train,  or  to  maintain  a  lookout,  for  one  who  is  making  use  of  tihe 
tracks  of  the  railroad,  as  a  road  upon  which  to  travel,  lon«ritudi- 
nally,  at  a  place,  in  the  country,  outside  of  a  city,  town  or  pop- 
ulous community,  where  such  numbers  of  people  use  the  tracks, 
as  to  impose  the  duty  of  anticipating  persons  upon  the  track  at 
such  places. 

3.  Railroads — Trespassers — Licensees. — -The  mere  use  of  a  railroad 
track,  although  wiHi  the  knowledge  and  acquiescence  of  tihe  em- 
ployees of  the  J'ailroad  company,  does  not  convert  the  users  from 
trespassers  into  licensees,  unless  at  a  public  crossing  or  the  like, 
or  unless  in  a  city,  town  or  populous  community,  where  such  num- 
bers of  people  use  the  track  as  to  put  the  duty  upon  the  employees 
of  tho  railroad,  of  anticipating  the  presence  of  persons. 

4.  Railroads — Trespassers— Negligence. — If  a  tre^asser  upon  a  rail- 
road track  gets  himself  into  a  place  of  danger  of  being  killed  or 
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serloQBly  Injured  by  a  train,  and  the  engineer  of  the  train  diACOT- 
ers  his  peril,  in  time,  by  the  exercise  of  ordinary  care,  in  the  use 
of  the  means,  at  hand,  and  consistent  with  the  safety  of  the  per- 
sons on  the  train,  to  avodd  injury  to  the  trespasser,  it  i«  negli- 
gence in  the  engineer  to  fall  to  do  so. 
6.  Railroads — Obstructions — ^Use  of  Tracks. — The  fact,  that  a  mil* 
road  company  obstructs  a  highway  near  its  track,  with  debris,  does 
not  authorize  the  use  of  its  tracks  as  a  place  for  trayel« 

6.  Damages— Special  Damages — ^Pleading. — Special  damages,  arising 
from  a  personal  injury,  such  as  physicians,  surgeons,  hospital  and 
medical  bills,  must  be  specially  pleaded,  and  a  failure  to  allege  tiie 
amount  of  such  bill's,  is  the  same  as  no  pleading  upon  the  subject 
atalL 

7.  Railroads— Action  for  Personal  Injuries— Witne86es.^A.  plaintiff 
suing  a  railroad  company  for  an  injury  to  him  is  not  a  competent 
witness  to  testify  in  his  own  behalf,  to  verbal  statements  of  the 
engineer  of  the  train,  made  at  the  time  of  the  injury,  and  com- 
petent evidence  as  a  part  of  the  res  gestae,  if  the  engineer  i«  dead, 
at  the  time,  the  testimony  is  offered  to  be  given. 

SAM  HURST,  G.  W.  GOURI4BY  and  BENJAMIN  D.  WARFIELD 
for  appellant. 

J.  M.  McDANISL  and  H0B3ON  &  HOBSON  for  appeUee. 

Opinion  op  the  Coubt  by  Judge  Hubt — ^Reversing. 

The  appellee,  C.  B.  Horton,  at  the  time  of  his  injury, 
resided  about  one  and  one-half  miles  from  Athol,  which 
is  a  station  upon  the  appellant's  railroad,  and,  near 
thereto,  were  four  oir  five  dwelling  houses.  He  was  struck 
by  the  engine  of  a  freight  train  of  the  appellant,  about 
one  hundred  feet  from  an  *' underground  crossing'*  of 
the  public  highway  over  the  railroad  tracks,  and  the 
point,  at  which  he  was  injured,  was  about  midway  be- 
tween the  * '  underground  crossing'  *  and  the  station.  The 
collision  occurred  between  9:00  o'clock  and  10:00  o'clock, 
p.  m.,  and  he  suffered  injuries  to  recover  damages,  for 
which,  he  sued  the  appellant  and  recovered  a  judgment 
for  the  sum,  of  $5,000.00  to  reverse  which  this  appeal  is 
prosecuted. 

The  facts,  relating  to  the  case  as  detailed  by  the  ap- 
pellee, are  as  follows :  he  was  returning  to  his  home  from 
the  state  of  Ohio,  and  about  four  o'clock,  p.  m.,  he  drank 
*'two  drinks"  of  whiskey,  and  slept  on  the  train,  from 
Winchester  to  Athol,  where  he  was  awakened  by  some 
one,  and  left  the  train,  forgetting  his  suit  case,  in  which 
he  had  a  quantity  of  whiskey.    After  arriving  at  Athol, 
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he  remained  there  about  forty-five  minutes,  and  the  night 
being  very  dark,  he  made  an  effort  to  secure  a  light,  but, 
failing  in  this,  he  left  there  and  started  along  the  rail- 
road track  in  the  direction  of  his  home,  and  continued, 
until  he  passed  over  the  point  where  the  public  highway 
crosses  the  railroad  track.  This  crossing  is  designated, 
^  in  the  evidence,  as  the  *' underground  crossing."  At  this 
point,  the  appellee  concluded  to  return  to  the  station,  for 
the  purpose,  as  he  says,  of  getting  a  horse  upon  whidh  to 
ride  to  his  home.  About  this  point,  he  claims  to  have 
sprained  his  ankle,  which  made  necessary  the  removal  of 
his  shoe  from  his  foot,  and  the  ankle  became  so  swollen, 
that  he  could  not  restore  the  shoe  to  his  foot.  While 
walking  along  upon  the  embankment  of  the  railroad  in 
the  direction  of  the  station,  but  not  upon  the  track,  he 
heard  the  whistling  signal,  given  for  the  crossing,  or  the 
station,  by  a  freight  train,  which  was  approaching  the  sta- 
tion from  the  direction  from  which  he  was  traveling,  and 
heard  the  noises,  which  accompany  a  moving  freight 
train.  When  the  train  had  approached  within  about  three 
hundred  yards  of  him,  he  saw  the  headlight  of  the  engine 
and,  although,  he  was  then  at  a  considerable  distance  from 
the  station,  he  concluded  to  pass  over  the  track  in  front 
of  the  approaching  train,  as  he  says,  for  the  purpose  of 
going  to  the  station.  There  was  no  one  then  at  the  sta- 
tion,  but  he  pays,  the  door  of  the  waiting  room  was  open. 
In  attempting  to  cross  over  the  track,  his  foot  slipped, 
and  he  fell  between  the  rails,  and  was  unable  to  re- 
move himself  entirely  from  the  track,  before  the  engine 
of  the  train  struck  him;  that  he  exerted  himself  with  all 
of  his  might  to  get  off  of  the  track,  and  got  himself  clear 
of  it,  except  one  leg,  which  was  broken,  and  one  hand  in- 
jured. He  further  testified,  that  within  two  minutes  after 
he  suffered  the  injuries,  the  engineer  of  the  train  came 
to  him  and  inquired  if  he  was  hurt,  and  when  he  an- 
nounced the  affirmative,  the  engineer  said,  *'you  are 
killed,''  and  then  said  to  him,  that  he  saw  him  when  he 
fell  upon  the  track,  and  had  s«en  him  for  the  distance  of 
eight  or  nine  rail  lengths  before  he  fell;  that  he  saw  the 
white  shirt,  which  appellee  was  wearing,  but,  appellee 
says,  that  the  engineer  was  mistaken  about  seeing  his 
shirt,  as  his  coat  was  buttoned,  but  that  it  was  his  white 
hat,  which  the  engineer  saw.  Appellee,  also,  deposed,  that 
he  had  the  experience  of  a  fireman  for  a  locomotive  en- 
gine for  three  years,  and  that  the  headlight  of  the  engine 
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enabled  an  engineer  to  see  along  the  track,  at  the  point 
where  he  was  injured,  for  at  least  one-half  of  a  mile  in 
front  of  the  train,  as  the  track  was  straight.  He,  also, 
deposed,  that  he  saw  the  headlight  of  the  approaching 
train  before  he  attempted  to  cross  the  track.  When  asked 
where  the  engineer  was  at  the  time  of  the  trial,  the  ap- 
pellee, upon  direct  examination,  stated,  that  the  engineer 
was  dead,  but,  upon  cross-examination,  being  interrogated 
as  to  his  statement  with  reference  to  the  engineer  be- 
ing dead,  he  said,  **that  is  what  I  understand,  I  don't 
know,*'  and  further,  that  he  did  not  know  the  name  of 
the  engineer.  The  conductor  and  fireman  of  the  train  be- 
ing called  as  witnesses  by  the  appellee,  testified,  that  the 
train  consisted  of  about  forty  cars,  each  of  about  forty 
feet  in  length ;  that  it  was  moving  from  fifteen  to  twenty- 
miles  per  hour,  and  that  upon  the  track,  where  appellee 
was  injured,  the  train  could  be  brought  to  a  standstill 
within  from  three  to  four  car  lengths  from  the  time 
of  the  application  of  the  brakes  *  *  in  emergency ;  '*  and  that 
when  the  train  upon  this  occasion  was  stopped,  that  the 
body  of  appellee  was  lying  beside  the  third  car  from  the 
engine,  and  about  one-third  of  the  length  of  that  car  from 
its  end,  which  was  nearest  the  engine.  The  fireman,  fur- 
ther deposed,  that  he  was  looking  out  upon  the  track  from 
his  side  of  the  engine,  previous  to  the  stopping  of  the 
train,  and  did  not  see  appellee  upon  the  track,  which,  at 
that  point,  was  describing  a  curve,  and  that  he  was  en- 
gaged in  ringing  the  bell  as  the  train  approached  the 
point  of  collision,  and  that  when  the  train  stopped,  he  in- 
quired of  the  engineer  *^what  was  the  matter T'  and  the 
engineer  replied,  *^My  God,  I  hit  a  man  back  there.  I  did 
not  see  him,  until  I  got  right  on  him.'*  The  fireman,  fur- 
ther, stated,  that  he  was  present  during  all  the  time,  that 
the  engineer  was  where  the  plaintiff  was,  and  that  the  en- 
gineer did  not  say  to  the  plaintiff,  that  he  saw  him  fall 
upon  the  track,  when  the  train  was  eight  or  nine  rail 
lengths  away,  and  dicj  not  make  the  statement,  which ' 
plaintiff  deposed,  that  he  made.  The  conductor  testified, 
that  the  engineer  made  the  same- statement  in  regard  to 
seeing  the  appellee,  as  the  fireman  stated,  was  made  to 
him,  and,  further,  that  the  engineer  said,  that  immediately 
upon  seeing  what  he  thought  was  a  white  shirt  of  a  man 
sitting  upon  the  right  side  of  the  track,  that  he  applied  the 
brakes  **in  emergency."  There  is  no  evidence  to  the  ef- 
fect, that  the  engineer  saw  the  plaintiff  upon  the  track, 
except  the  above  declaration  of  the  engineer,  as  inade  by 
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the  plaintiff,  the  conductor  and  the  fireman,  respectively. 
The  plaintiff  in  another  place  in  his  testimony,  deposed, 
that  the  place,  where  he  was  struck  by  the  train,  was  about 
one  hundred  feet  from  the  *' underground  crossing,'*  and 
-about  one  hundred  yards  from  the  station  at  AthoL 

The  appellant  complains  of  the  rulings  of  the -trial 
court,  and  insists,  that  it  was  error  when  the  trial  court 
ovenruled  its  motion  to  strike  out  certain  matter  from  the 
petition,  and  overruled  its  demurrer  to  the  petition,  and 
erred  to  its  prejudice  in  the  admission  of  incompetent 
testimony  upon  the  trial,  and  further  erred  to  its.  preju- 
dice in  giving  atid  refusing  instructions  to  the  ju^ry. 

(a)  The  appellee,  by  his  petition,  first  averred,  that 
the  cause  of  his  injuries  was  the  negligence,  generally,  o^ 
the  appellant,  in  running  its  train  against  him.  This  was 
a  general  charge  of  negligence  and  was  sufficient  to  have 
enabled  him  to  prove  upon  the  trial  any  specific  act  of 
negligence  of  which  appellant  may  have  been  guilty,  and 
to  have  recovered  for  any  negligence,  which  he  could 
prove  as  the  proximate  cause  of  his  injuries,  and  relative 
to  the  operation  of  its  train.  This  general  averment  of 
negligence  was,  however,  followed  by  allegations  of  spe- 
cific acts  which  constituted  the  negligence  from  which  the 
injuries  were  suffered.  The  specific  acts  of  negligence  al- 
leged, as  the  cause  of  his  injuries,  were  (1)  the  operation 
of  the  train  at  a  negligent  rate  of  speed,  (2),  the  failure 
to  give  a  signal,  required  by  law,  of  thQ  approach  of  the 
train  to  a  public  crossing,  and  (3),  that  the  servants, 
operating  the  train,  discovered  him  in  a  position  of  peril, 
and  negligently  failed  to  use  ordinary  care  to  avoid  in- 
jury to  him.  In  an  endeavor  to  show,  that  the  appellant 
owed  the  appellee  a  duty  of  operating  its  train  at  a 
moderate  rate  of  speed,  at  the  place  of  his  injury,  and  to 
give  a  warning  of  its  approach,  the  appellee,  after  having 
averred,  that  he  was  injured  by  a  collision  of  the  train 
with  him  '* within  a  few  steps  of  the  crossing  thereat,'* 
then  averred,  that  at  the  place  where  he  was  injured,  he 
and  the  other  members  of  the  community,  relied  upon  the 
statutory  signal  for  the  crossing,  to  enable  tHem  to  know 
of  the  approach  of  a  train,  and  that  the  appellant  knew 
that  great  numbers  of  people,  in  the  community,  used  the 
railroad  track,  at  thai  point  as  a  passway,  while  travel- 
ing on  horseback  and  on  foot,  and  not  only  acquiesced 
therein,  but,  had  compelled  them  to  so  make  use  of  the 

Digitized  by  V:rOOQ  IC 


622  KENTUCKY  EEPORTS.  [ VoL  187. 

track  by  having  rendered  the  nearby  highway  impassable 
from  having  thrown  dirt  and  various  debris,  into  it. 
The  rule  applying  to  pleading  the  causes  of  injuries  from 
negligence,  and  to  the  admission  of  evidence  in  such 
actions  is  too  well  known  to  require  reiteration  here,  and 
that  is,  if  the  negligence  is  alleged  in  general  terms,  any 
specific  act  of  negligence  may  be  proven  and  relied  upon 
for  recovery,  but,  if  the  plaintiff  specifically  sets  out  the 
acts,  which  constitute  th^  negligence  of  which  he  com- 
plains, as  the  causes  of  his  injuries,  he  will  be  restricted 
in  his  evidence  to  the  proof  of  the  specific  acts  averred 
and  relied  upon,  and  further,  if  the  petition  specifies  the 
special  acts  of  negligence,  the  facts,  averred,  must  be  such 
as  will  constitute  a  cause  of  action  for  the  doing  or  failure 
to  do  the  specific  acts  alleged.  Lexington  Ky.  Co.  v.  Brit- 
ton,  130  Ky.  683;  W.  A.  Gaines  &  Co.  v.  Johnson,  32  K. 
L.  R.  58;  Palmer's  Admr.  v.  Empire  Coal  Co.,  162  Kv. 
130;  Sandy  River  Cannel  Coal  Co.  v.  Candill,  22  K  L 
R.  1175;  L.  &  N.  R.  R.  Co.  v.  Victory,  104  Ky.  509.  The 
appellant  moved  the  court  to  strike  from  the  petition  the 
averments,  relating  to  the  speed  of  the  train  and  the  fail- 
ure to  give  a  signal  of  warning.  This  motion  was  over- 
ruled. It  then  demurred  generally  to  the  petition,  and  the 
demurrer  was  overruled.  It  was  not  error  to  overrule 
the  motion  to  strike,  as  such  a  motion  can  not  be  made 
to  do  the  duty  of  a  demurrer.  In  an  attempt  to  allege  a 
cause  of  action,  when  all  the  facts  relative  to  it  are  stated, 
they  fail  to  constitute  a  cause  of  action,  or  a  failure  to 
allege  a  cause  of  action  by  a  defective  averment  of  the 
facts,  is  not  a  subject  of  a  motion  to  strike,  but,  when  it 
is  desired  to  call  the  insuflBciency  of  the  averments  to  the 
attention  of  the  court,  it  should  be  done  by  a  demurrer. 
Hardy  v.  Russell,  181  Ky.  287.  As  above  stated,  when  a 
plaintiff  specifies  the  particular  acts  of  negligence,  which 
caused  his  injuries,  they  must  necessarily  be  the  negligence 
referred  to  in  any  charge  of  negligence,  which  he  has 
averred  in  general  terms,  and  hence,  the  particular  acts, 
which  he  specifies,  must  be  such  acts  as  constitute  action- 
able negligence.  Otherwise  he  has  not  stated  a  cause  of 
action.  The  petition,  in  the  instant  case,  affirmatively 
shows,  that  the  plaintiff,  at  the  time  of  his  injuries,  was 
not  upon  the  tracks  of  a  railroad,  at  a  public  crossing, 
nor  at  a  private  crossing,  where  he  had  a  right  to  be,  and 
hence,  does  not  bring  himself  within  the  principles  an- 
nounced in  Cahill  v.  Cincinnati,  etc.,  Ry.,  92  Ky.  345, 
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wherein  it  was  held,  that  one  in  the  use  of  a  private  cross- 
ing, which  he  had  the  right  to  use,  conld  rely  npon  the  cus- 
tomary signals  given  by  the  trains,  of  their  approach  to  a 
neatt'by  public  crossing,  and  under  such  circumstances,  it 
was  negligence  upon  the  part  of  the  railroad  company  to 
fail  to  give  the  customary  signals  at  the  public  crossing.  In 
the  country,  without  the  limits  of  cities,  and  towns^  and 
populous  communities,  it  is  only  where  the  crossing  is  a 
public  one,  that  reckless  speed  or  a  failure  to  give  signals 
of  warning  amounts  to  negligence.   L.  &  N.  R.  Co.  v.  Sur- 
vant,  96  Ky.  197;  Davie  v.  C-  &  0.  By.  Co.,  116  Ky.  154; 
Johnson  v.  L.  &  N.  R.  Co.,  91  Ky.  651;  Hucker  v.  K  C. 
R.  Co.,  7  K.  L.  B.  761.    Such  acts  are  not  negligence  at 
a  private  crossing,  and  the  appellee  being  upon  the  track 
of  a  railroad,  at  a  place,  other  than  a  public  crossing,  or 
at  a  private  one,  to  the  use  of  which  he  had  a  right,  and 
which  was  near  enougJi  to  a  public  one  to  enable  him  to 
hear  the  customary  signal  and  to  rely  thereon,  in  his  use 
of  a  private  crossing,  but,  being  a  mere  trespasser  and 
using  the  track  by  walking  longitudinally  «dong  it  as 
though  a  passway,  could  not  complain  of  the  si)eed  of  the 
train,  nor  of  its  failure  to  warn  him  by  a  signal.    The 
facts  upon  which  he  attempts  to  base  his  right  to  use  the 
railroad  track  as  a  thoroughfare  for  travel,  do  not  make 
him  a  licensee.    It  is  true,  he  alleges,  that  great  numbers 
of  people  with  the  knowledge  and  acquiescence  of  the 
servants  of  the  railroad  had  used  the  track,  as  a  pass- 
way  for  travel  at  the  place  of  his  injuries,  for  a  consid- 
erable time,  make  him  a  licensee  thereon,  or  entitle  him  to 
signals  of  the  approach  of  the  trains,  or  to  a  moderation 
of  their  speed.  It  has  often  been  held,  that  the  mere  use  of 
a  railroad  track  by  the  public  will  not  convert  the  users 
from  trespassers  into  licensees,  except  when  the  use  is  at 
a  place,  where  the  public  have  a  right  to  be  and  to  travel, 
as  at  a  public  crossing,  or  in  a  city,  town  or  populous  com- 
munity where  such  lar^e  numbers  of  people  use  the 
tradks,  as  to  put  upon  the  servants  of  a  railroad,  the  duty 
of  anticipating  the  presence  of  persons,-  upon  the  track. 
Starett  v.  C.  &  0.  Ry.  Co.,  110  S.  W.  282;  E.  K.  R.  Co.  v. 
Powell,  17  K.  L.  R.  1051 ;  C.  &  0.  Ry.  Co.  v.  Nipp,  125  Ky. 
49;  Brown  v.  L.  &  N.  R.  Co.,  97  Ky.  228;  Adkins  v.  Big 
Sandy,  etc.,  B.  Co.,  147  Ky.  30;  L.  &  N.  B.  Co.  v.  Davis, 
1 62  Ky.  579.    Neither  does  the  railroad  company,  by  cast- 
ing dirt  and  debris  into  the  nearby  highway,  and  thus  ren- 
dering it  unfit  for  travel,  cbiifer  the  right  to  use  its'traiScs 
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for  that  purpose,  nor  can  it  be  considered  an  invitation 
to  so  use  the  track.  W.  &  B.  M.  R.  Co.  v.  Davis,  162  Ky. 
572.  The  remaining  specific  act  of  negligence  alleged, 
was  that  *^his  injuries  were  also  caused  and  contributed 
to  by  and  through  the  failure  of  the  defendant,  which  dis- 
covered his  peril  and  after  discovering  his  peril  in  fail- 
ing to  use  ordinary  care  to  keep  from  injuring  him.*' 
The  doctrine  is  well  settled,  in  this  state,  that  although  a 
person  is  a  mere  trespasser,  upon  the  track  of  a  railroad, 
and  is  guilty  of  negligence  in  going  or  being  thereon,  and 
although  the  sen^ants  of  the  railroad  are  xmder  no  duty 
of  keeping  a  lookout  for  him,  nor  of  giving  him  any  warn- 
ing of  the  approach  of  a  train,  nor  of  moderating  its 
speed,  nor  of  having  it  under  control,  nor  is  the  failure 
to  do  any  of  these  things,  negligence  as  to  him,  yet,  if  his 
^  negligence  has  resulted  in  putting  himself  in  a  place  of 
peril,  of  being  killed  or  seriously  injured  by  the  traiu,  and 
the  engineer  operating  the  train  discovers  the  peril,  in 
time,  by  the  exercise  of  ordinary  care  in  the  use  of  the 
means,  which  he  has  at  hand,  consistent  with  the  safety  of 
the  persons  upon  the  train,  to  avoid  injuring  the  tres- 
passer, it  is  his  duty  to  do  so,  and  if  he  fails  to  exerciso 
ordinary  care  to  protect  him  from  harm  and  he  is  injured 
thereby,  the  railroad  company  will  be  liable  for  the  dam- 
ages. If  ordinary  prudence  requires  the  train  to  be 
stopped  in  order  to  shield  the  trespasser  from  death  or 
harm,  it  is  the  duty  of  the  engineer  to  stop  the  train,  be- 
fore coming  in  contact  with  the  trespasser,  if  he  can  do 
so,  by  the  exercise  of  ordinary  care  with  the  means  he, 
has  to  do  so.  L.  &  N.  Ry.  Co.  v.  Bank's  Admr.," 
176  Kv.  259;  L.  &  N.  R.  Co.  v.  Davie,  162  Ky.  578; 
L.  &  N.  R.  Co.  V.  Benke,  176  Ky.  263;  W.  &  P. 
C.  Ry.  Co.  V.  Charles'  Admr.,  168  Ky.  42;  Becker 
V.  L.  &  N.  Rv.  Co.,  22  K.  L.  R.  1893;  L.  &  N.  R.  R. 
Co  V.  Bell,  32  K.  L.  R.  1893.  Hence,  to  contitute 
negligence  on  tjie  part  of  the  engineer  of  a  locomotive  at- 
tached to  a  train,  which  injures  a  trespilsser,  it  must  not 
only  be  shown,  that  he  discovered  the  peril  of  the  tres- 
passer, but,  that  he  disco  v^ered  it  in  time  by  the  exercise 
of  ordinary  care,  in  the  use  of  the  means,  he  had  at  hand, 
consistent  with  the  safety  of  the  persons,  upon  the  train, 
to  avoid  doing  him  an  injury,  and  that  he  failed  to  do  so. 
The  allegations  of  the  petition  alleged  only  inferentially, 
that  the  plaintiff  was  in  a  place  of  peril,  and  do  not  aver, 
at  all,  that  the  engineer  discovered  his  peril,  in  time,  be- 


Digitized  by  V:rOOQ IC 


L.  &  N.  E.  Co.  V.  Horton  625 

fore  striking  him,  by  the  exeircise  of  ordinary  care,  to 
have  avoided  injury  to  him,  or  that  he  could  have  avoided 
injury  to  him  by  the  utmost  care,  in  the  use  of  all  the 
means,  he  had  at  hand.  Taking  the  allegations  most 
strongly  against  the  pleader,  it  must  be  concluded,  that 
the  engineer  did  not  discover  the  appellee's  peril,  in  time, 
by  the  exercise  of  ordinary  care,  to  prevent  injury  to  him. 
Hence,  the  petition  failed  to  state  a  cause  of  action  and 
the  demurrer  should  have  been  sustained.  Nor  did  the 
answer  cure  the  want  of  a  cause  of  action  in  the  petition, 
and  hence,  the  pleadings  do  not  sustain  the  judgment. 

(b)  The  evidence  as  to  the  use  of  the  tracks  as  a 
passway  by  the  public  and  the  obstructions  of  the  high- 
way by  the  appellant,  was  not  competent,  and  should  have 
been  excluded  for  the  reasons  above  stated,  instead  of  be- 
ing admitted  over  the  objection  of  the  appellant. 

(2)  Special  damages,  like  bills  of  physicians,  hos- 
pital and  medical  bills,  must  be  specially  pleaded,  in  an 
action,  for  damages  for  personal  injuries,  and  where  the 
amount  of  such  bills  is  left  blank,  in  the  petition,  as  in 
this  case,  it  is  the  same  as  if  no  pleading  existed  upon  the 
subject  and  hence,  it  was  error  to  permit  the  appellee  to 
make  proof  of  such  items  of  damages,  over  the  appellant's 
objections.  (3)  The  appellee  was  permitted,  over  objec- 
tion, to  testify  to  the  statements,  which  he  says,  that  the 
engineer  made  tp  him,  in  reference  to  the  time  of  seeing 
appellee  upon  the, track,  and  it  is  contended,  that  the  ad- 
mission of  that  testimony  was  prejudicial  error,  because 
the  engineer  was  dead,  at  the  time  the  testimony  was 
given,  and  the  evidence  of  appellee  is  relied  upon,  as 
showing  that  the  engineer  was  then  dead.  The  statement 
of  the  engineer  was  made,  as  appellee  deposed,  within  two 
minutes  after  he  was  injured,  and  immediately  upon  the 
stopping  of  the  train,  hence,  was  a  statement  by  one  of 
the  actors,  at  the  same  time,  substantially,  that  the  main 
fact  under  consideration  took  place  and  was  so  connected 
with  it,  as  to  illustrate  its  character  and  for  that  reason, 
was  competent  to  be  pro\en  as  a  part  of  the  res  gestae, 
or  the  thing  done.  I.  C.  Ky.  Co.  v.  Ilouchins,  31  K.  L.  R. 
94;  L.  &  N.  B.  Co.  v.  Foley,  94  Ky.  221;  Early's  Admr. 
V.  L.  IT.  &  St.  L.  Ry.  Co.,  115  Ky.  13;  Floyd  v.  P.  R.  &  P. 
Co.,  23  K.  L.  R.  1077 ;  Ballard  &  Ballard  v.  Durr,  165  Ky. 
623.  The  appellee,  however,  was  not  a  competent  witness, 
by  whom  to  prove  the  statements  of  the  engineer,  if  the 
latter  was  then  dead,  as  the  engineer  was  the  agent  of  ap- 
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pellant,  in  the  operation  of  the  train,  and  appellee  was 
not  competent  to  testify  for  himself  concerning  any 
verbal  statement  of  such  agent,  if  the  latter  was  then 
dead.  C.  N.  0.  &  T.  P.  Ry.  Co.  v.  Martin,  146  Ky.  260. 
Putting  together  however,  all  the  statements  made  by  ap- 
pellee, in  reference  to  the  engineer  being  dead,  and  no 
other  evidence  was  heard  upon  the  subject,  they  do  not 
prove  such  to  be  the  fact,  hence,  the  admission  of  the  tes- 
timony was  not  error. 

The  first  instruction  given  the  jury,  was  not  entirely 
consistent  with  the  rights  of  appellant,  as  stated  in  this 
opinion,  and  in  the  event  of  another  trial  should  be  made 
to  conform  thereto,  as  well  as  the  fourth  instruction. 

The  judgment  is  therefore  reversed  and  the  cause  re- 
manded with  directions  to  set  aside  the  judgment,  and  the 
judgment  overruling  the  general  demurrer  to  the  petition 
and  to  sustain  the  same,  and  for  other  proceedings  not 
inconsistent  with  this  opinion. 


Sewell  and  Allington  v.  Bennett  and  LevL 

(Decided  April  16,  1920.) 

Appeal  from  FraAklin  Circuit  Court. 

1.  Officers — Governor— Appointive  Officers. — ^Where  cm  act  creating 
an  office  and  officer  gives  the  aippointment  of  the  officer  to  the 
Gtovemor  and  there  is  no  law  requiring  the  Governor  to  send,  the 
name  of  the  appointee  to  the  Senate  for  its  approval  or  rejection, 
he  cannot  do  so;  and  if  he  should,  neither  his  action  nor  that  of 
the  Senate  would  have  any  binding  force  on  either  the  Governor 
or  the  appointee.  v 

2.  Statefr-iLegislature — ^Powers  of  in  Appointment  of  Officers.— Where 
the  legislature  is  not  restiuined  by  the  Constitution,  it  may  create 
offices  and  mlake  the  appointments  itself,  or  give  the  riglut  to  ap- 
point to  the  Governor  or  any  other  person  or  body,  and  it  may 
provide  that  the  appointing  authority  must  submit  his  or  its  ap- 
pointments to  any  person  or  body  designated. 

S.  States — ^Legislature — Officers — ^Appointment  Of. — ^When  the  power 
to  appoint  is  given  by  the  legislature  to  a  described  person  or  body, 
the  authority  so  confided  can  not  be  surrendered  to  or  transferred 
to  any  other  person  or  body. 

4.  Statutes — Construction  Of— When  DifCerent  Statutes  to  be  Read 
Together. — Statutes  which  are  not  inconsistent  with  one  cmother 
and  relate  to  the  same  subject  matter  shoidd  be  construed  to- 
gether, and  effect  should  be  given  to  them  all,  although  they  con- 


Digitized  by  V:rOOQlC 


Sewell  and  Allington  v.  Bennett  and  Levi       627 

tain  no  reference  to  one  another  and  were  passed  at  different 
times. 

5.  Statutes— Construction  Of— When  Different  Statute  to  he  Read 
Together. — The  Workmen's  Gompenaation  Act  created  a  hoard  and 
provided  that  the  Governor  might  appoint  the  hoard  and  did  not 
require  that  be  should  send  the  name  of  his  appointees  to  the 
Senate,  but  section  3750  of  the  Kentucky  Statutes,  proTiding  that 
all  persons  appointed  by  the  Governor  shall  hold  office  subject  to 
the  advice  and  con-sent  of  the  Senate,  mu6t  be  read  in  connection 
with  the  act,  as  it  only  adds  to  or  supplements  its  provielone. 

6.  Statutes — Construction  Ot — ^An  act  which  gave  the  Governor  the 
right  of  appointment,  but  made  no  provision  for  sending  the  ap- 
pointment to  the  Senate,  did  not  give  the  Governor  the  exclusive 
right  of  appointment  in  view  of  section  3750. 

7.  Statutes— Construction  Of— Meaning  of  the  Words  "Unless  Other- 
wise Provided."— Where  a  statute  declared  that  "unless  otherwise 
provided,"  all  aa;)poinitment6  made  by  the  Governor  should  be  sent' 
to  the  Senate,  an  act  creating  an  officer  that  merely  gave  the  ap- 
pointment to  the  Governor  did  not  make  other  provision  in  the 
meaning  of  or  in  confiict  witfti  the  words  "imless  otherwise  pro- 
vided." 

8.  Statutes— Definitions— "Unless  Otherwise  Provided." — The  word 
"otherwise"  means  in  a  different  manner,  or  in  another  way,  or 
contrarily. 

9.  Statutes — Construction  Of — ^Names  of  Officers  Appointed  by  the 
Governor  to  be  Sent  to  the  Senate — ^When. — ^Under  section  8750, 
all  appointments  made  by  the  Governor  of  officers  not  required  to 
be  elected  by  the  people,  whether  to  fill  a  vacancy  or  as  original 
appointments,  must  be  confirmed  by  the  Seoate,  under  section 
3750,  unleas  the  act  creating  (the  officer  otherwise  provides. 

10.  Statutes — Contemporaneous  Construction — ^Application  Of. — ^The 
doctrine  of  contemporaneous  construction  is  a-  useful  aid  in  the  in- 
teripretation  of  statutes  of  doubtful  .meaning,  but  in  looking  to  this 
aid,  the  courts  do  not  surrender  to  executive  or  other  officers  the 
power  to  interpret  for  themselves  the  meaning  of  statutes.  They 
merely  resort  to  contemporaneous  construction  as  an  aid  when  the 
statute  is  of  doubtful  meaning. 

11.  Statutes — Contemporaneous  Construction — ^Application  Of. — When 
the  meaning  of  the  statute  is  clear  and  its  language  free  from  am- 
biguity, and  from  its  reading  no  mistake  can  be  made  as  to  its  in- 
tention, no  amount  of  contemporaneous  construction  will  be  allow- 
ed to  give  the  statute  a  meaning  or  purpose  inconsistent  with  the 
intention  and  meaning  of  the  law  as  found  in  the  statute  itself. 

HAZEUUGG  &  HAZELRIGG  and  CHARLES  H.  MORRIS  for  plain- 
tiffs. 

MOORMAN  &  WOODWARD  for  defendants. 

Opinion  of  the  Court  by  Chief  Justice  Cabboll — 
Overruling  motion  to  grant  injunction. 
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This  controversy  is  between  N.  B.  Sewell  and  H.  J. 
AUington,  on  the  one  side,  and  A.  S.  Bennett  and  Clyde 
R.  Levi,  on  the  other,  each  claiming  places  as  members  of 
the  Workmen's  Compensation  Board. 

It  arose  in  this  way :  On  April  1,  1918,  AUington  was 
appointed  a  member  of  the  board  for  a  term  of  four 
years,  and  on  April  1, 1919,  Sewell  was  appointed  a  mem- 
ber of  the  board  for  a  term  of  four  years.  These  appoint- 
ments were  made  by  Governor  A.  0.  Stanley  at  a  time 
when  neither  the  general  assembly  nor  the  state  senate 
was  in  session,  and  were  what  is  commonly  called  vaca- 
tion appointments. 

In  December,  1919,  the  term  of  office  of  Governor 
Stanley  expired,  and  Governor  P]dwin  P.  Morrow  took 
the  office  as  his  successor.  In  January,  1920,  the  legisla- 
ture of  the  state  convened  in  regular  session,  and  this 
was  the  first  meeting  of  the  Assembly,  or  either  branch 
thereof,  after  the  appointments  mentioned  were  made. 

On  January  15,  1920,  Governor  Morrow  advised  the 
senate  that  he  had,  subject  to  its  consent  and  approval, 
appointed  as  members  of  the  Workmen's  Compensation 
Board  R.  C.  P.  Thomas  for  a  term  of  four  years  from 
April  1, 1916,  A.  S.  Bennett  for  a  term  of  four  years  from 
April  1, 1918,  and  Clyde  B.  Levi  for  a  term  of  four  years 
from  April  1, 1919,  and  thereupon  the  following  resolution 
was  adopted  by  the  senate : 

^'Senate  resolution  rejecting  the  appointments  of  all 
members  of  the  Workmen's  Compensation  Board  of  the 
Commonwealth  of  Kentucky  made  by  Governor  A.  0. 
Stanley,  during  senate  vacation,  and  consenting  to  and 
confirming  the  appointment  of  B.  C.  P.  Thomas,  A.  S. , 
Bennett  and  Clyde  B.  Levi,  as  members  of  the  Work- 
men's Compensation  Board  of  the  Commonwealth  of 
Kentucky,  made  on  the  13th  day  of  January,  1920,  by  Gov- 
ernor Edwin  P.  Morrow.  The  Governor  having  informed 
the  senate  that  he  has,  subject  to  the  consent  and  ap- 
proval of  the  senate,  appointed  as  members  of  the  Work- 
men's Compensation  Board  of  the  Commonwealth  of 
Kentucky,  B.  C.  P.  Thomas  for  a  term  of  four  years  from 
.  April  1, 1916,  A.  S.  Bennett  for  a  term  of  four  years  from 
April  1, 1918,  and  Clyde  R.  Levi  for  a  term  of  four  years 
from  April  1, 1919,  and  having  asked  that  the  senate  take 
appropriate  action  upon  said  appointments ;  now,  there- 
fore. Be  it  resolved  by  the  senate  of  the  Commonwealth 
of  Kentucky:  That  all  vacation  appointments  on  said 
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Workmen's  Compensation  Board  of  the  Commonwealth 
of  Kentucky  made  by  Governor  A.  0.  Stanley  be,  and  the 
same  are,  by  the  senate  hereby  rejected,  and  the  appoint- 
ment of  said  R.  C.  P.  Thomas,  A.  S.  Bennett  and  Clyde  R. 
Levi,  as  members  of  the  Workmen's  Compensation 
Board,  this  day  submitted  by  the  Governor  Edwin  P. 
Morrow  to  the  senate  for  its  approval  be,  and  the  same 
is,  hereby  consented  to  and  confirmed  by  the  senate." 

Following  this,  and  on  January  16th,  1920,  AUington 
and  Sewell,  as  plaintiffs,  filed  their  separate  petitions  in 
equity  in  the  Franklin  circuit  court  against  Bennett  and 
Levi,  as  defendants.  These  petitions,  which  were  identi- 
cal except  as  to  names  and  dates,  set  out  in  substance 
their  appointments  by  Governor  Stanley  as  members  of 
the  Workmen's  Compensation  Board  at  the  time  and  for 
the  terms  heretofore  stated ;  that  each  of  them  possessed 
the  necessary  qualifications  for  the  office ;  that  while  they 
were  acting  as  members  of  the  board  under  and  by  virtue 
of  their  appointments,  and  on  January  15th,  1920,  Gov- 
ernor Morrow  sent  to  the  senate,  for  its  approval  or  re- 
jection, the  names  of  Bennett  and  Levi  to  succeed  these 
plaintiffs  as  members  of  the  board,  and  their  nomina- 
tions were  confirmed  by  the  senate;  that  these  appointees 
of  Governor  Morrow  were  asserting  title  to  the  offices  to 
which  they  had  been  appointed,  and  claiming  the  right 
to  take  possession  of  the  books  and  papers  of  the  board 
and  exercise  the  duties  required  of  members  of  the  board; 
and  they  asked  that  Bennett  and  Levi  be  enjoined  from 
asserting  claim  to  the  offices,  from  taking  possession  of 
thef  rooms,  books  and  papers  belonging  to  the  office  and 
from  attempting  to  exercise  the  duties  of  the  office,  or  in- 
terfering in  any  way  with  AUington  and  Sewell  in  the  dis- 
charge of  the  duties  of  the  office. 

To  these  petitions  Bennett  and  Levi  filed  separate  an- 
swers, setting  up  their  right  to  the  offices  by  virtue  of  the 
appointments  of  Governor  Morrow,  and  the  confirmation 
thereof  by  the  senate.  On  these  pleadings,  the  cases  were 
heard  together  by  the  judge  of  the  Franklin  circuit  court 
and  the  injunction  asked  refused.  Thereupon,  the  plain- 
tiffs in  the  manner  authorized  by  the  Code  of  Practice 
applied  to  me  to  grant  the  injunction  prayed- for. 

The  Workmen's  Compensation  Act  was  enacted  by 
the  legislature  in  1916,  and  it  is  provided  in  part  in  sec- 
tion 4920  of  the  act,  which  may  be  found  in  volume  3  of 
the  Kentucky  Statutes,  that:  *^A  board  is  hereby  created 
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to  be  known  as  the  *  Workmen's  Compensation  Board,* 
which  shall  consist  of  three  members  appointed  by  the 
Governor.  Each  member  of  the  board  shall  hold  office 
for  four  years  and  until  his  successor  shall  have  been  ap- 
pointed and  qualified  except  that  when  the  board  is  first 
created,  one  member  shall  be  appointed  for  two  years, 
one  for  three  years  and  one  for  four  years.  Thereafter, 
upon  the  expiration  of  the  term  of  any  member,  his  suc- 
cessor shall  be  appointed  for  a  full  term  of  four  years. 
Vacancies  on  the  board  shall  be  filled  by  appointment  for 
the  remainder  of  the  unexpired  term." 

It  will  be  observed  that  the  power  to  appoint  mem- 
bers of  the  board  for  a  full  term,  as  well  as  to  fill  vacan- 
cies, is  lodged  by  the  act  in  the  Governor;  that  an  ap- 
pointee for  a  full  term  shall  hold  his  office  for  four  years 
and  until  his  successor  shall  have  been  appointed  and 
qualified;  and  that  vacancies  on  the  board  shall  be  filled 
by  appointment  for  the  remainder  of  the  unexpired  teruL 

It  will  further  be  noticed  that  uo  provision  was  made 
requiring  the  Governor  to  submit  to  the  senate  for  its 
rejection  or  confirmation  the  names  of  the  persons  ap- 
pointed by  him  for  either  a  full  term  or  to  fill  a  vacancy, 
and  if  this  act  was  the  only  applicable  law  on  the  subject 
of  these  appointments,  it  is  very  plain  that  the  Governor 
would  have  no  warrant  or  authority  for  sending  the  names 
of  members  of  the  board  to  the  senate  for  its  approval  or 
disapproval,  and  equally  plain  that  if  he  should  do  so  the 
action  of  the  senate,  whatever  it  might  be,  would  have  no 
binding  force  on  either  the  Governor  or  his  appointees. 

I  say  this  becausje  the  Workmen's  Compensation  Act 
is  purely  a  legislative  creation,  and  in  providing  for  the 
appointment  of  members  of  the  board,  the  legislature  had 
the  undoubted  power  to  make  these  appointments  itself 
or  give  them  to  the  Governor,  or  indeed  any  other  person 
or  body  that  it  might  designate;  and  also  the  power  to 
provide  that  the  appointing  authority  should  submit  his 
or  its  appointments  to  any  person  or  body  the  legislature 
might  designate  for  his  or  its  approval  or  rejection. 

This  power  is  conferred  on  the  legislature  by  section 
93  of  the  Cons'titution,  providing  in  part  that: 

*' Inferior  state  officers  not  specifically  provided  for  in 
this  Constitution  may  be  appointed  or  elected  in  such 
manner  as  may  be  prescribed  by  law  for  a  term  not  ex- 
ceeding four  years,  and  until  their  successors  are  appoint- 
ed or  elected  and  qualified.'' 
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A  full  discussion  of  the  power  of  the  legislature  in 
this  respect  may  be  found  in  Sinking  Fund  Commission- 
ers V.  George,  104  Ky.  260,  84  Am.  St.  Rep.  453;  State  v. 
Boucher,  3  N.  D.  389,  21  L.  R.  A.  539;  Davis  v.  State,  7 
Md.  1515,  61  A.  D.  331;  People  v.  Freeman,  80  Cal.  233, 13 
Am.  St.  Rep.  122. 

As  illustrating  the  manner  in  which  this  power  has 
been  exercised  by  the  legislature  of  this  state  reference 
may  be  made  to  the  act  creating  the  Board  of  Peniten- 
tiary Commissioners  set  forth  in  the  George  case,  supra, 
in  which  the  legislature  itself  appointed  the  board; 
to  the  act  creating  the  office  of  Hotel  Lispector 
(Ky.  Stats.  2059a),  in  which  provision  is  made 
for  the  appointment  by  the  Govemotr  of  a  hotel 
inspector,  subject  to  the  approval  of  the  Attor- 
ney General;  to  the  act  creating  the  State  Board  of 
Health  (2047  Ky.  Stats.),  in  which  the  Governor,  although 
given  the  appointment  of  the  members  of  the  board,  is 
required  to  elect  them  from  names  submitted  to  him  by 
medical  associations;  to  the  act  creating  a  State  Board 
of  Election  Commissioners,  who  were  to  be  appointed  by 
the  Governor  from  a  list  of  names  furnished  by  the  two 
political  parties;  and  to  the  acts  creating  a  Board  of 
Pharmacy  (section  2621  Ky.  Stats,);  and  a  Board  of 
Dental  Examiners  (Ky.  Stats.,  sec.  2636),  whicli  boards 
were  to  be  appointed  by  the  Governor  from  a  list  of  names 
designated  by  the  Kentucky  Pharmaceutical  Association 
and  th^  Kentucky  State  Dental  Association. 

But  when  the  power  to  appoint  or  reject  or  confirm  is 
given  by  the  legislature  to  a  described  person  or  body,  to 
the  exclusion  of  any  other  person  or  body,  the  authority 
so  confided  cannot,  of  course,  be  surrendered  to  or  trans- 
ferred to  any  other  person  or  body  by  those  to  whom  it 
is  confided ;  and  as  the  legislature  vested  in  the  Governor 
the  power  to  appoint  members  of  this  board,  if  there  were 
no  other  law  on  the  subject,  he  could  not  transfer  the 
duty  and  responsibility  conferred  to  the  senate  or  to  any 
person  or  body  for  approval  or  rejection. 

So  that  looking  alone  to  the  provisions  of  the  act,  it 
is  obvious  that  neither  Governor  Morrow  nor  the  senate 
could,  without  cause,  remove  during  their  term  the  ap- 
pointees of  Governor  Stanley  or  appoint  others  to  per- 
form the  duties  of  the  office  and  it  would  follow  that 
Allington  and  Sewell  should  have  the  relief  prayed  for. 
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There  is,  however,  another  statute  of  general  appli- 
cation that  must  be  considered  in  connection  with  and  as 
a  part  of  the  sections  of  the  Workmen's  Compensation 
Act  that  make  provision  for  the  appointment  and  re- 
moval of  members  of  the  Board.  This  section,  which  of 
course  applies  only  to  appointive  and  not  elective  offi- 
ces, is  3750  of  the  Kentucky  Statutess  reading  as  follows : 

*'No  person  appointed  to  an  office  by  the  Govomort 
by  and  with  the  advice  and  consent  of  the  senate,  shall 
be  removed  therefrom  by  the  Governor,  during  the  term 
for  which  he  was  appointed,  unless  for  failure  to  dis- 
charge, or  neglect  in  the  performance  of  the  duties  of  his 
office.  And  any  person  removed  for  such  cause  shall  be 
notified,  in  writing,  of  the  cause  of  his  removal ;  and  the 
facts  connected  therewith  shall  be  laid  before  the  senate 
by  the  Governor  at  its  next  session.  Unless  otherwise 
provided,  all  persons  appointed  to  an  office  by  the  Gover- 
nor, whether  to  fill  a  vacancy,  or  as  an  original  appoint- 
ment, shall  hold  office,  subject  to  the  advice  and  consent 
of  the  senate,  which  body  shall  take  appropriate  action 
upon  such  appointments  at  its  first  session  held  there- 
after.'^ 

-  This  section  is  a  part  of  the  chapter  in  the  Kentucky 
Statutes  entitled* 'Offices  and  Officers, ''enacted  by  the  leg- 
islature in  1893,  although  a  number  of  the  sections  now 
found  in  the  chapter  had  been  the  law  for  many  years 
prior  to  1893.  This  chapter  contains  a  number  of  sec- 
tions relating  to  offices  and  officers  generally  without 
reference  to  whether  the  office  and  officer  was  the  crea- 
tion of  the  Constitution  or  the  creature  of  the  legislature, 
and  when  there  is  nothing  in  the  Constitution  or  in  the 
act  creating  the  office  and  officer  in  conflict  with  the  pro- 
visions of  this  chapter,  it  applies  to  all  offices  and  officers 
described  in  the  chapter. 

As  illustrating  the  scope  of  this  chapter,  there  are  sec- 
tions in  it  providing  that  no  office  shall  be  sold  or  let  to 
farm  by  any  person  holding  or  expecting  to  hold  the  same ; 
that  if  any  officer  shall  be  convicted  of  bribery,  forg;ery, 
perjury  or  any  felony,  his  office  shall  be  vacated  by  such 
conviction ;  that  certain  named  offices  shall  be  deemed  in- 
compatible, the  one  with  either  of  the  others;  that  any 
officer  who  shall  receive  directly  or  indirectly  any  inter- 
est, profit  or  perquisite  arising  from  the  use  or  loan  of 
public  funds  in  his  hands  shall  be  guilty  of  a  felony;  that 
any  person  holding  an  office,  who  shall,  while  in  the  dis^- 
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charge  of  the  duties  of  the  office,  be  in  a  state  of  intoxi- 
cation, shall  be  deemed  guilty  of  a  misdemeanor;  that  no 
officer  from  whom  a  covenant  is  required  shall  enter  upon 
the  duties  of  the  office  until  the  same  is  given;  that  the 
failure  of  an  officer  to  execute  the  bond  and  take  the  offi- 
cial oath  required  shall  work  a  forfeiture  of  his  office ;  that 
no  fact  officially  stated  by  an  officer  shall  be  called  in 
question  except  upon  the  allegation  of  fraud  or  mistake ; 
and  the  provisions  of  these  sections  have  been  enforced 
many  times  against  the  officers  to  whom  they  were  appli- 
cable. 

It  was  manifestly  the  purpose  of  the  legislature  in 
adopting  the  sections  in  this  chapter  to  make  provision 
for  omissions  and  deficiencies  in  special  acts,  of  which 
there  are  great  numbers,  creating  offices  and  officers,  and 
that  the  legislature  had  the  power,  except  in  so  far  as  it 
was  restrained  by  the  Constitution,  to  enact  these  general 
provisions  relating  to  offices  and  officers,  will  not  be  con- 
troverted, nor  will  it  be  disputed  that  these  general  pro- 
visions, in  so  far  as  applicable  and  not  in  conflict  with  the 
provisions  of  the  legislative  acts  creating  offices  and  of- 
ficers, are  to  be  read  in  connection  with  and  as  a  part  of 
such  acts. 

In  conformity  with  the  general  rule  thus  stated  it  is 
said  in  Sutherland  on  Statutory  Construction,  vol.  2, 
section'  443  that : 

**A11  consistent  statutes  which  can  stand  together, 
though  enacted  at  different  dates,  relating  to  the  same 
subject,  and  hence  briefly  called  statutes  in  pari  materia, 
are  treated  prospectively  and  construed  together  as 
though  they  constituted  one  act.  This  is  true  whether  the 
actff  relating  to  the  same  subject  were  passed  at  different 
dates,  separated  by  long  or  short  intervals,  at  the  same 
session  or  on  the  same  day.  They  are  all  to  be  compared, 
harmonized  if  possible,  and,  if  not  susceptible  of  a  con- 
struction which  will  make  all  of  their  provisions  harmo- 
nize they  are  made  to  operate  together  so  far  as  possible 
consistently  with  the  evident  intent  of  the  latest  enact- 
ment. Statutes  which  are  not  inconsistent  with  one 
another,  and  which  relate  to  the  same  subject-matter, 
are  in  pari  muter ia,  and  should  be  construed  together; 
and  effect  should  be  given  to  them  all,  although  they  con- 
tain no  reference  to  one  another,  and  were  passed  at  dif- 
ferent times.*' 
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In  addition  to  this  these  sections  have  in  many  cases 
been  applied  to  special  acts  relating  to  offices  and  officers 
by  this  court  when  the  subject  matter  of  the  sections  was 
not  treated  of  in  the  special  acts.  Fields  v.  Chipley,  79 
Ky.  260;  Commonwealth  v.  Chinn,  110  Ky.  527;  Johnson 
V.  Commonwealth,  111  Ky.  630;  Connelly  v.  American 
Bonding  &  Trust  Company,  113  Ky.  903;  Lowe  v.  Phelps, 
14  Bush  642;  Byers  v.  First  State  Bank,  159  Ky.  135. 

With  this  understanding  of  its  purpose  and  effect,  I 
come  now  to  consider  whether  section  3750  should  be  read 
into  and  considered  as  a  part  of  the  sections  of  the  Work- 
men 's  Compensation  Act  relating  to  members  of  the  board ; 
and  it  will  be  at  once  seen  that  this  is  the  principal  ques- 
tion in  the  case,  because  if  section  3750  has  no  application 
to  members  of  the  board,  then  neither  Governor  Morrow 
nor  the  senate,  acting  separately  or  in  concert,  had  the 
power  to  remove  either  Allington  or  Sewell  during  the 
terms  for  which  they  were  appointed  except  for  cause. 
On  the  other  hand,  if  this  section  is  to  be  read  into  and 
as  a  part  of  the  related  sections  of  the  Compensation  Act, 
Bennett  and  Levi  are  entitled  to  the  offices. 

It  will  readily  be  seen — and  indeed  is  not  questioned 
— that  there  is  no  apparent  conflict  on  the  face  of  the 
statutes  between  sections  4920  of  the  Compensation  Act 
and  section  3750.  Section  4920  merely  provides  that  the 
board  shall  be  *' appointed  by  the  Governor,'*  while  sec- 
tion 3750  simply  stipulates  that  unless*  it  is  **  otherwise 
provided,'*  all  persons  appointed  to  an  office  by  the  Gov- 
ernor shall  hold  it  subject  to  the  advice  and  consent  of 
the  senate.  This  section  does  not  in  any  manner  inter- 
fere with  the  power  of  the  Governor  to  appoint.  It 
merely  provides  that  when  he  does  appoint,  his  appoint- 
ment shall  be  subject  to  the  approval  of  the  senate.  It 
only  adds  to  or  supplements  the  provisions  of  the  Com- 
pensation Act  by  declaring  that  the  appointments  made 
by  the  Governor  must  be  submitted  by  him  to  the  senate 
for  its  approval  or  rejection. 

It  supplies  omissions  in  the  act  as  do  many  other 
sections  in  the  chapter  supply  omissions  in  other  acts. 
For  example :  Section  3740  disqualifies  from  holding  the 
office  any  officer  who  sells  or  lets  his  office  to  farm,  and  it 
would  hardly  be  contended  that  the  provisions  of  this 
section  should  not  be  read  into  and  as  a  part  of  every 
act  creating  an  office  and  officer  in  which  there  was  no 
provision  in  conflict  with  it. 
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Section  3755  provides  that  the  failure  of  an  oflSoer  to 
give  the  official  bond  and  take  the  oath  of  office  within 
the  time  specified  shall  vacate  his  office,  and  it  would  not 
be  doubted  that  the  provisions  of  this  section  should 
l>e  read  into  and  as  a  part  of  every  act  creating  an  of- 
fice and  an  officer  unless  it  conflicted  with  some  provision 
of  the  act.  Section  3747  provides  that  aJiy  officer  who  ap- 
propriates to  his  own  use  interest  or  profits  for  the  use 
or  loan  of  public  funds  in  his  hands  shall  be  guilty  of  a 
felony  and  thereafter  be  disqualified  to  hold  any  office, 
and  it  will  be,  I  think,  conceded  that  the  provisions  of 
this  section  are  to  be  read  inito  and  as  a  part  of  every 
act  creating  an  office  and  an  officer  that  does  not  contain 
provisions  in  conflict  with  the  terms  of  the  section. 

These  examples  of  the  intent  and  applicability  of  the 
sections  contained  in  the  general  chapter  on  office  and 
officer  sufficiently  illustrate  its  design,  meaning  and  ef- 
fect; and  in  view  of  the  many  cases  in  which  this  court 
has  applied  the  sections  of  this  chapter  to  other  acts,  it 
is  difficult  to  understand  why  the  provisions  of  section  . 
3750  should  not  apply  to  and  be  read  as  a  part  of  th^ 
Compensation  Act,  as  there  is  nothing  in  that  act  in  con- 
flict with  the  provisions  of  the  section . 

It  is  said,  however,  by  counsel  for  Allington  and 
Sewell  that  as  the  act  creating  the  Compensation  Board 
gave  to  the  Governor  the  exclusive  right  of  appointment, 
this  was  in  effect  declaring  that  his  appointment  should 
not  be  subject  to  the  supervision  of  the  senate.  In  sup- 
port of  this  view,  reference  is  made  to  the  ease  of  Ingard 
V.  Barker,  27  Idaho  124.  This  case  I  have  carefully 
react  and  find  that  it  is  not  at  all  pertinent  and  there- 
fore need  not  be  further  noticed.  The  proposition  as- 
serted by  counsel  involves,  as  I  think,  a  strained  and  un- 
natural construction  of  the  Workmen's  Compensation 
Act.  as  well  as  section  3750. 

Section  3750  in  simple  and  unmistakable  language 
declares  that:  *' Unless  othe»rwise  provided,  all  persons 
appointed  to  an  office  by  the  Governor,  whether  to  fill  a 
vacancy  or  as  an  original  appointment,  shall  hold  the 
office  subject  to  the  advice  and  consent  of  the  senate.'* 

Now,  what  do  the  words  **  unless  otherwise  provid- 
ed'^  mean  in  connection  with  the  point  under  consider- 
ation! These  words  are  in  common  and  general  use, 
have  no  technical  meaning  and  should  be  given  that 
construction  that  will  carry  out  their  purpose  according 
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to  their  commonly  understood  usage.  The  word  **  other- 
wise" is,  of  course,  the  controllings  word  in  this  group 
of  words,  and  as  defined  by  Webster,  ** otherwise"  means 
*4n  a  different  manner;  in  another  way;  or  in  other 
ways;  contra rily;  another  way  or  manner;"  and  it  is 
according  to  these  definitions  that  the  word  ** otherwise" 
is  commonly  used  and  understood. 

It  is  further  plain  that  the  words  '*  unless  otherwise 
provided"  have  reference  to  something  that  follows  the 
appointment  by  the  Governor,  and  unless  the  act  creating 
the  office  makes  some  provision  whereby  the  appointment 
shall  be  subject  to  the  advice  and  consent  of  some  other 
person  or  body,  or  provides  that  the  appointment  shall 
not  be  subject  to  the  advice  and  consent  of  any  other 
person  or  body,  it  cannot  be  said  that  the  act  has 
'* otherwise"  provided  that  the  appointment  shall  not 
be  made  subject  to  the  advice  and  consent  of  the  senate. 

Clearly  the  mere  failure  of  the  act  to  make  any  pro- 
vision whatever  concerning  the  approval  or  rejection  of 
the  appointment  after  it  has  been  made  is  not  either  in 
spirit  or  in  substance  a  provision  that  the  appointment 
shall  not  be  subject  to  the  advice  and  consent  of  the 
senate.  In  orde>  to  defeat  the  meaning  and  purpose  of 
this  last  sentence  in  section  3750,  the  act  creating  the 
office  must  iti  terms  or  in  substance  make  some  provision 
contrary  to  the  meaning  and  effect  of  the  sentence,  and 
this  the  legislature  could  easily  have  done  if  it  had 
wanted  to  by  providing  that  the  appointment  should  not 
be  subject  to  the  advice  and  consent  of  the  senate,  or 
that  the  appointment  should  be  approved  in  some  other 
manner  or  way. 

It  is  further  insisted  that  the  words  '*  Unless  other- 
wise provided,  all  persons  appointed  to  an  office  by  the 
Governor,  whether  to  fill  a  vacancy  or  as  an  original  ap- 
pointment, shall  hold  office  subject  to  the  advice  and  con- 
sent of  the  senate,  which  body  shall  take  appropriate 
action  upon  such  appointments  at  its.  first  s'ession  held 
thereafter,"  were  intended  to  apply  only  to  officers  who 
were  appointed  by  the  Governor  by  and  witht  the  advice 
and  consent  of  the  senate. 

In  other  words,  the  argument  is  that  when  the  act 
creating  an  office  and  officer  provides  that  the  officer  shall 
be  appointed  by  the  Governor,  by  and  with  the  advice 
and  consent  of  the  senate,  but  makes  no  provision  for 
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filling  vacancies  by  and  with  the  advice  and  consent  of  the 
senate,  the  quoted  words  should  be  read  into  and  as  a 
part  of  the  act,  and  accordingly  vacancy  appointments 
in  such  an  act  must  be  submitted  to  the  senate  as  the 
original  appointments  are  required  to  be.  This  argu- 
ment, of  course,  assumes  that  original  appointments  to 
the  compensation  board  are  not  subject  to  the  advice 
and  consent  of  the  senate,  and  if  this  were  so  neither 
would  vacancy  appointments  be  subject  to  the  advice 
and  consent  of  the  senate. 

But  having,  as  heretofore  stated,  reached  the  con- 
clusion that  ori^nal  appointments  und^er  this  act  must 
be  submitted  to  the  senate  for  its  advice  and  consent,  it 
necessarily  follows,  if  the  last  sentence  in  section  3750 
is  to  be  given  any  effect,  that  vacancy  appointments  must 
also  be  submitted  to  the  senate. 

This  last  sentence  is  well  written  and  its  meaning  ex- 
pressed in  simple  and  easily  undertood  words.  It  refers 
as  plainly  as  language  can  make  it  to  **all  persons  ap- 
pointed to  an  office  by  the  Governor,  whether  to  fill  a 
vacancy  or  as  an  original  appointment,"  and  de- 
clares that  all  persons  so  appointed  ^' shall  hold 
office  subject  to  the  advice  and  consent  of  the 
senate,  which  body  shall  take  appropriate  action 
upon  such  appointment  at  its  first  session  held  there- 
after/' There  is  no  limitation  or  restriction  in  this  sen- 
tence. It  is  as  broad  as  it  could  be  phrased,  and  covers 
every  vacancy  and  every  original  appointment,  unless 
''otherwise  provided''  in  the  act,  creating  the  office  and 
officer. 

Finally  the  doctrine  of  contemporaneous  construction 
is  relied  on  by  counsel  for  AUington  and  Sewell,  and  in 
support  of  this  contention  it  is  pressed  with  much  force 
that  the  practice  of  Governors  of  the  state  since  1893 
has  been  not  to  .send  appointments  to  the  senate  for  its 
advice  and  consent  unless  the  act  creating  the  office  and 
officer  so  provided. 

And  in  this  connection  attention  is  called  to  the  fact 
that  a  number  of  acts  creating  officesand  officers  expressly 
provide  that  the  appointment,  shall  be  made  by  the  Gov- 
ernor subject  to  the  advice  and  consent  of  the  senate, 
while  many  other  acts  giving  appointments  of  officers 
to  the  Governor  do  not  make  any^  provision  for  the  sub- 
mission of  the  appointments  to  the  senate.  Among  these 
latter  mentioned  acts  is  the  Workmen's  Compensation 
Act. 
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I  accept  as  correct  the  statements  of  counsel  giving 
examples  of  acts  that  omitted  the  requirement  that  the 
Governor  should  submit  his  appointments  to  the  senate, 
and  it  was  not  done.  Probably  this  course  of  conduct 
was  pursued  for  personal  or  political  reasons;  perhaps  it 
was  adopted  upon  the  theory  that  as  the  act  creating  the 
office  did  not  so  provide  it  was  not  necessary,  and  it  is 
possible  that  the  attentioi^  of  the  Governor  was  not  di- 
rected to  section  3750  of  the  statutes,  or  he  did  not  appre- 
ciate the  application  of  the  section. 

It  would  not,  however,  be  profitable  to  inquire  into 
the  reasons  that  influenced  different  Governors  not  to 
submit  to  the  senate  the  names  of  their  appointees  when 
the  act  did  not  require  that  it  should  be  done.  It  should 
be  said,  however,  that  in  all  cases  in  which  the  act  did 
provide  that  the  appointments  should  be  made  subject 
to  the  advice  and  consent  of  the  senate,  the  names  of  ap- 
pointees were  sent  to  the  senate. 

The  question  now  is  shall  this  contemporaneous  con- 
struction prevail?  The  doctrine  of  contemporaneous 
construction  is  a  very  old  one  and  of  very  general  adop- 
tion and  approval  by  the  courts.  Indeed,  it  has  come  to 
be  universally  recognized  that  contemporaneous  con- 
struction is  a  useful  aid  in  the  interpretation  of  statutes 
of  doubtful  meaning.  But  in  obtaining  the  aid  of  this 
rule  of  construction,  tre  courts  do  not  surrender  to  ex- 
ecutive, ministerial  or  departmental  officers  the  power 
invested  in  them  to  interpret  for  themselves  the  meaning 
of  statutes ;  nor  in  yielding  to  the  construction  placed  on 
statutes  of  ambiguous  meaning  by  the  officers  charged 
with  their  administration  or  execution  do  they  abdicate 
the  final  jurisdiction  and  authority  that  the  constitutions 
and  the  law  have  placed  in  their  hands. 

The  courts  merely  resort,  in  cases  where  statutes  are 
of  doubtful  meaning,  to  the  construction  placed  on  them 
by  the  officers  charged  with  their  execution  as  an  aid  in 
arriving  at  the  legislative  intent,  just  as  they  are  per- 
mitted to  and  often  do  look  to  the  mischief  the  law  was 
intended  to  remedy;  the  historical  setting  surrounding  its 
enactment;  the  public  policy  of  the  state;  the  condition 
of  its  laws ;  the  habits  and  manners  of  its  people ;  and 
all  other  prior  and  contemporaneous  facts  and  circum- 
stances that  throw  intelligent  light  on  the  intention  of 
the  lawmaking  body.  Illustrative  cases  are:  Harrison 
V.  Commonwealth,  163  Ky.  162;  Clark's  Run  Turnpike 
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Road  V.  Commonwealth,  96  Ky.  525 ;  Louisville  v.  Louis- 
ville Water  Company,  105  Ky.  754;  Commonwealth  v. 
Gregory,  121  Kv.  256;  Eastern  Kentucky  Coal  Lands 
Corporation  v.  Com.,  127  Ky.  667;  Prigg  v.  Pa.,  16  Pet. 
539,  10  Law  Ed.  1060;  Hohn  v.  United  States,  107  U.  S. 
402,  27  Law  Ed.  527 ;  Provident  Life  Company  v.  Mercer 
County,  170  U.  S.  593,  42  Law  Ed.  1156;  St.  Paul  M. 
&  M.  R.  Co.  V.  Phelps,  137  U.  S.  528,  34  Law  Ed.  767; 
United  States  v.  Tanner,  147  U.  S.  661,  37  Law  Ed.  321. 
See  further  Lewis  Southerland  Statutory  Construction, 
vol.  2,  sec.  471;  Endlich  on  the  Interpretation  of  Stat- 
utes, sec.  25b. 

On  the  other  hand,  when  the  meaning  of  the  statute  is 
clear  and  its  language  free  from  ambiguity;  when  from 
its  reading  no  mistake  can  be  made  as  to  its  intention,  no 
amount  of  contemporaneous  construction  will  be  allowed 
to  give  the  statute  a  meaning  or  purpose  inconsistent  with 
the  intention  and  meaning  of  the  law  as  found  in  the  stat- 
ute itself,  and  this  for  th<5  simple  reason  that  in  the  in- 
terpretation of  laws  so  plain  as  to  leave  no  doubt  about 
their  meaning,  there  is  no  occasion  to  resort  to  extran- 
eous circumstances  to  ascertain  what  it  is.  Illustrative 
cases  are :  Commonwealth  v.  Railroad  Companies,  95  Ky. 
60;  United  States  v.  AJger,  152  U.  S.  384,  38  Law  Ed. 
488;  Fairbanks  v.  United  States,  181  U.  S.  283,  45  Law 
Ed.  862;  Studebaker  v.  Perry,  184  U.  S.  258,  46  Law  Ed. 
528;  United  States  v.  Graham,  110  U.  S.  219,  28  Law  Ed. 
126.  See  further  Ijewis'  Statutory  Construction,  vol.  2, 
sec.  474;  Endlich  on  the  Interpretation  of  Statutes,  sec. 
361. 

Coming  now  to  apply  these  briefly  stated  principles 
controlling  the  doctrine  of  contemporaneous  construc- 
tion I  find  no  room  or  place  for  the  application  of  this 
rule  in  the  construction  of  section  3750.  This  section  is 
short,  well  written  and  free  from  any  words  or  sentences 
of  doubtful  meaning. 

It  contains  three  sentences,  all  relating  to  the  appoint- 
ment and  removal  of  officers,  but  each  dealing  with  a 
separate  feature  of  this  general  subject.  The  first  sen- 
tence provides  that  no  person  appointed  to  an  office  by 
the  Governor,  with  the  advice  and  consent  of  the  senate, 
shall  be  removed  by  the  Governor  during  the  term  unless 
for  failure  to  discharge  or  neglect  in  the  performance  of 
his  duties;  the  second  that  any  person  who  is  removed 
shall  be  notified  in  writing  of  the  cause  of  his  removal 
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and  the  facts  connected  therewith  laid  before  the  senate ; 
the  third  and  last  provides  that  unless  otherwise  pro- 
vided, all  persons  appointed  to  an  office  by  the  Governor, 
whether  to  fill  a  vacancy  or  as  an  original  appointment, 
shall  hold  office  subject  to  the  advice  and  consent  of  the 
Senate,  which  body  shall  take  appropriate  action  upon 
such  appointments. 

I  venture  the  assertion  that  a  lawyer,  or  even  a  lay- 
man, who  was  called  on  to  give  the  meaning  of  this  sec- 
tion without  reference  to  any  particular  appointment  or 
CHse,  or  any  other  section  of  the  statute,  would  have  no 
difficulty,  upon  one  reading,  in  forming  a  clear  and  fixed 
opinion  as  to  its  meaning;  and  to  hold  that  a  court  when 
considering  its  interpretation  must  be  controlled  by  the 
manner  in  which  it  has  been  construed  and  applied  by 
state  officers,  would  mean  nothing  more  nor  less  than  a 
complete  surrender  of  the  construction  of  perfectly  plain 
statutes  to  the  state  officers  charged  with  the  duty  of  ad- 
ministering them,  although  their  constructioii  might  b'> 
entirely  inconsistent  with  the  unmistakable  meaning  of 
the  statute. 

It  was  never  intended  that  this  power,  duty  and  re- 
sponsibility reposed  in  the  courts  by  the  Constitution 
and  exercised  by  them  since  the  establishment  of  the  state 
should  be  turned  over  by  them  to  executive,  ministerial  or 
other  officers,  who,  not  being  charged  with  the  responsi- 
bility of  courts,  might  be  influenced  in  their  construction 
by  personal,  political  or  other  pressing  circumstances. 

It  follows  from  what  I  have  said  that  when  the  legis- 
lature has  confided  to  the  Governor  appointments  to  an 
office,  whether  as  an  original  appointment  or  to  fill  a  va- 
cancy, that  the  Governor,  unless  the  statute  creating  the 
office  otherwise  provides,  must  submit  the  appointments 
to  the  senate  at  its  first  session  after  they  are  made  for 
its  advice  and  consent,  and  that  no  person  so  appointed 
by  the  Governor,  whose  appointment  is  not  approved  by 
or  is  rejected  by  the  senate,  is  entitled  to  hold  the  office 
after  another  person  appointed  to  fill  the  office  by  the 
Governor  has  been  approved  by  the  senate. 

Accordingly  the  motion  to  ^  grant  the  injunction  re- 
fused by  the  judge  of  the  Franklin  circuit  court  must 
be  overruled.  In  considering  this  motion  I  had  the  as- 
sistance of  the  whole  court  except  Judge  Hurt,  and  the 
members  who  heard  the  matter  concur  in  what  I  have 
said  and  in  the  conclusion  reached. 
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Reese  v.  Hickman  County. 

(Decided  April  16,  1920.) 

Appeal  from  Hickman  Circuit  Court. 

1.  Appeal  and  Error — Road  Engineer— ^Remoyal — Right  of  Appeal. — 
The  right  of  appeal  is  not  an  Inherent  right,  but  a  matter  of  grace 
to  be  granted  or  withheld  by  the  legislature  in  the  ezerci'se  of 
Its  discretion;  and  since  neither  the  statute  regulating  the  re- 
moval of  a  county  road  engineer  by  the  county  judge,  nor  any  other 
statute,  provides  for  an  appeal  from  the  order  of  removal,  an  ap- 

'  peal  does  not  lie. 

2.  Officers — Public  Offlcere— County  Road  Engineer— Removal  by 
County  Judge — When  Courts  Will  Not  Interfere — Statutes. — Section 
4326,  Kentucky  Statutes,  provides  tha/t  the  county  road  engineer 
may  be  removed  at  any  time  by  the  county  Judge  of  the  county 
ii(pon  his  own  volition  for  incompetency,  malfeasani^e  or  misfeas- 
ance in  office  upon  written  charges  after  a  hearing,  of  which  ten 
days'  notice  should  be  given  in  writing,  and  that  the  county  Judge, 
by  and  with  the  consent  and  approval  of  the  fiscal  court,  shall  with- 
in ten  days  after  such  removal  appoint  a  county  road  engineer  to 
fill  the  vacancy  caused  by  such  removal,  and  further  that  'Uhe  per- 
son so  appointed  shall  hold  office  for  the  unexpired  term  or  until 
a  Judgment  or  a  final  order  of  a  court  of  competent  Juriedictlou  de- 
termining that  the  original  county  road  engineer  wiais  wTon^g- 
fully  and  illegally  removed,  and  directing  his  reinstatement,  be  ren- 
dered:" Held,  that  the  statute  gives  to  the  county  Judge  the  un- 
doubted power  to  remove  the  road  engineer  when  the  county  Judge 
acts  in  good  faith  and  proceeds  in  accordance  with  the  statute, 
and  that  the  courts  will  not  interfere  with  his  action  unless  it  is 
made  to  appear  that  he  acted  corruptly,  or  that  the  charges  were 
frivolous  and  legal],  insufficient,  or  that  the  incumbent  was  re- 
moved without  notice  or  hearing,  or  that  there  was  no  evidence 
whatever  to  support  the  charges,  and  that  the  hearing  of  the  evi- 
dence was  not  waived. 

3.  Pleading — Roads — County  Road  Engineer — ^Removal — Action  for 
Reinstatement — ^Petition — Sufficiency. — ^An  allegation  In  a  peti- 
tion filed  by  the  county  road  engineer,  asking  for  his  reinstatement 
in  office,  that  he  had  been  "unlawfully  and  wrongfully  removed 
from  office,"  was  a  legal  conclusion  and  therefore  insufficient,  and 
the  same  is  true  of  the  allegaton  that  the  "county  judge  had  no 
evidence  and  no  authority  and  no  cause  to  remove"  the  plaintifT, 
where  copies  of  the  proceedings  before  the  county  Judge,  which 
were  filed  and  made  a  part  of  the  petition,  showed  that  the 
written  charges  were  clearly  sufficient,  that  the  incumbent  was 
ramored  after  notice  and  hearing,  and  that  there  was  evidence 
tending  to  sustain  the  charges. 

J.  D.  VIA  for  appellant. 

L.  L.  HINDMAN  for  appellee. 
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Opinion  of  the  Coubt  by  William  Rogebs  Clay, 
CoMMissiONEB — ^AflSrming. 

In  the  month  of  May,  1919,  the  county  judge  of  Hick- 
man county  filed  written  charges  of  incompetency,  mal- 
feasance and  misfeasance  in  office  against  W.  N.  Reese, 
the  county  road  engineer,  and  notified  him  to  appear  in 
the  Hickman  county  courthouse  on  May  14,  1919,  and 
answer  the  charges  and  show  cause  why  he  should  not 
be  removed  from  office.  Reese  appeared  on  the  day  set 
and  filed  a  response  to  the  charges.  After  hearing  the 
evidence,  the.  county  judge  held  that  the  charges  were 
sustained,  and  entered  an  order  removing  Reese  from 
office.  Written  notice  of  the  removal  was  then  maileci 
to  Reese.  Thereupon,  Reese  took  an  appeal  to  the  Hick- 
man circuit  court.  Pending  the  appeal  he  filed  a  petition 
in  the  Hickman  circuit  court,  setting  forth  his  appoint- 
ment and  removal,  and  charging  that  he  had  been  un- 
lawfully and  wrongfully  removed  from  office,  and  that 
the  county  judge  had  no  evidence  and  no  authority  and 
no  cause  to  remove  him  from  office,  and  praying  that  he 
be  restored  to  his  office  and  permitted  to  draw  the  salary. 
He  filed  as  exhibits  copies  of  the  charges,  his  response 
thereto,  and  of  the  order  and  notice  of  removal. 

The  appeal  from  the  order  of  removal  was  dismissed, 
and  the  county's  demurrer  to  the  petition  seeking  the 
plaintiff's  reinstatement  as  road  engineer  was  sustained 
and  the  petition  dismissed.     Plaintiff  appeals. 

Section  4326,  Kntucky  Statutes,  is  as  follows : 

**The  county  road  engineer  may  be  removed  at  any 
time  by  the  county  judge  of  the  county  upon  his  own 
volition  for  incompetency,  malfeasance  or  misfeasance 
in  office  upon  written  charges  after  a  hearing  of  which 
ten  days'  notice  shall  be  given  by  serving  a  copy  of  such 
charges  upon  such  county  road  engineer.  Such  hearing 
shall  be  heard  at  the  courthouse,  in  the  county  seat.  If 
upon  such  hearing  it  appears  that  such  charges  are  sus- 
tained the  county  judge  of  the  county  shall  remove  such 
county  road  engineer  and  forthwith  serve  notice  thereof 
by  mail  on  the  county  road  engineer.  Such  notice  shall 
state  Specifically  the  grounds  for  such  removal.  The  rec- 
ord of  the  proceedings  upon  such  hearing  shall  be  filed 
in  the  office  of  the  county  clerk.  The  county  judge  of  the 
county,  by  and  with  the  consent  and  approval  of  the  fiscal 
court  thereof,  sljall  within  ten  days,  af^^er  such  removajl 
appoint  ai  coimty  road  engineer  td  fifl  the  vacancy  caused 
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by  such  removal.  The  person  so  appointed  shall  hold 
office  for  the  unexpired  term  or  until  a  judgment  or  a 
final  order  of  a  court  of  competent  jurisdiction  deter- 
mining Ihat  the  original  county  road  engineer  was 
wrongfully  and  illegally  removed,  and  directing  his  re- 
instatement, be  rendered/' 

It  is  the  settled  law  of  this  state,  that  the  right  of 
appeal  is  not  an  inherent  right,  but  a  matter  of  grace  to 
be  granted  or  withheld  by  the  legislature  in  the  exercise 
of  its  discretion.  Carey  v.  Sampson,  150  Ky.  460,  150 
S.  W.  531.  Neither  the  statute  quoted,  nor  any  other 
statute,  provides  for  an  appeal  from  an  order  of  the 
county  judge  removing  the  county  road  engineer.  It  fol- 
lows that  the  circuit  court  did  not  err  in  dismissing  the 
appeal. 

While  the  statute  does  not  provide  for  fi^n  appeal,  some 
effect  must  be  given  to  the  following  language:  *'The 
person  so  appointed  shall  hold  office  for  the  unexpired 
term  or  until  a  judgment  or  a  final  order  of  a  court  of 
competent  jurisdiction  determining  that  the  original 
county  road  engineer  was  wrongfully  and  illegally  re- 
moved, and  directing  his  reinstatement,  be  rendered.'* 
In  our  opinion  the  purpose  of  this  provision  was  to 
guard  against  corrupt  or  arbitrary  action  on  the  part 
of  the  county  judge,  and  to  give  to  the  courts  the  right 
to  reinstate  a  road  engineer,  where  it  appears  that  his 
removal  was  the  result  of  such  action.  Construing  the 
statute  as  a  whole,  it  is  apparent  that  it  gives  to  the 
county  judge  the  undoubted  power  to  remove  the  road 
engineer,  where  the  county  judge  acts  in  good  faith  and 
proceeds  in  accordance  with  the  statute.  Hence,  if  the 
charges  are  sufficient,  and  the  incumbent  is  given  due 
notice  thereof  and  an  opportunity  to  be  heard  and  there 
is  some  evidence  tending  tct  support  the  charges,  or  the 
hearing  of  evidence  is  waived,  the  courts  will  not  inter- 
fere. On  the  other  hand,  if  it  is  made  to  appear  that 
the  county  judge  acted  corruptly,  or  that  the  charges 
were  frivolous  and  legally  insufficient,  or  that  the  in- 
cumbent was  removed  without  notice  or  hearing,  or  that 
there  was  no  evidence  whatever  to  support  the  charges, 
and  that  the  hearing  of  the  evidence  was  not  waived,  the 
courts  will  interfere  and  direct  the  reinstatement  of  the 
incumbent.  However,  a  petition  for  that  purpose  must 
allege  facts  and  not  legal  conclusions.  As  before  stated, 
plaintiff  filed  and  made  a  part  of  his  petition  copies  of 
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the  proceedings  before  the  county  judge.  The  allegation 
that  plaintiff  **was  unlawfully  and  wrongfully  removed 
from  office"  is  but  a  legal  conclusion,  and  the  same  is 
true  of  the  allegation  that  the  **  county  judge  had  no  evi- 
dence and  no  authority  and  no  cause  to  remove"  the 
plaintiff,  when  viewed  in  the  light  of  the  exhibits,  which 
show  that  the  written  charges  were  cleprly  sufficient, 
that  plaintiff  was  removed  after  notice  and  hearing,  and 
that  there  was  evidence  tending  to  sustain  the  charges. 
Not  having  alleged  any  facts  showing  that  the  action  of 
the  county  judge  was  either  corrupt  or  arbitrary,  it  fol- 
lows that  the  petition  was  not  sufficient,  and  that  the  de- 
.  murrer  thereto  was  properly  sustained. 
Judgment  affirmed. 


Christman  v.  Wilson,  et  aL 

(Decided  April  23,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Chancery  Branch,  Second  Division). 

states — State  Fair— Other  Agencies  of  the  Sta^te — Power  They  May 
Exercise. — The  State  Fair  and  other  like  agencies  of  the  state,  cre- 
ated by  the  legislature  as  a  matter  of  convenience  to  «>nable  the 
state  to  perform  functions  that  It  must  confide  to  some  body,  are 
agencies  of  limited  authority,  and  when  it  becomes  necessary  to 
ascertain  their  powers,  duties  aiid  liabilities,  the  legislatre  acts 
creating  them  mufit  be  looked  to. 

States — state  Fair — Other  State  Agencies — ^Power  to  Create  Debts 
and  Mortgage  Property. — ^Nothing  less  than  an  express  grant  of 
power  by  the  legislature  will  enable  the  State  Fair  or  other  like 
agency  to  create  any  Indebtedness  or  mortgage  the  property  undw 
its  control.  Such  power  will  not  be  conferred  by  implloatlon. 
States — Indebtedness  Against — ^How  May  Be  Created — ^Legifilature 
Only  Authority. — The  legislature  of  the  -state  Is  the  only  authority 
competen>t  to  create  an  Indebtedness  against  the  state,  but  It  may 
grant  to  agencies  created  by  it  the  power  to  do  eo  within  the  lim- 
tatlons  of  the  Constitution. 

States — Appropriation  by  Legielature — ^Interest-Bearing  Warrants. 
— ^The  state  may  make  appropriations  and  If  It  has  not  the  money 
In  the  treasury  to  pay  them,  may  issue  Interest^bearing  wan^ant« 
until  the  money  has  been  placed  in  the  treasury. 
States— Bonded  Indebtedness  Against — ^Power  of  Legislature  to 
Create. — The  legielature  cannot,  except  in  the  manner  proyided  in 
the  Constitution,  create  any  bonded  Indebtedness  agftinst  the  state» 
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nor  can  it  authorize  any  state  agency  to  create  such  an  indebt- 
edness. 

HARDIN  H.  HERR  for  plaintiff. 

MOORMAN  &  WOODWARD  for  defendants 

CHARLES  T.  DAWSON,  Attorney  Qeneral,  and  T.  B.  McGRBGOR, 
Assistant  Attorney  Qeneral,  attorneys  for  state. 

Opinion  by  Chief  Justice  Carroll — Sustaining  in 
part  motion  to  grant  injunction. 

In  1906,  the  Kentucky  State  Fair  was  established  by 
the  General  Assembly  and  its  management  and  control 
placed  in  the  hands  of  the  S^ate  Board  of  Agriculture, 
Forestry  and  Immigration. 

In  the  act  creating  the  state  fair,  which  may  be  found 
in  section  4618-b,  Kentucky  Statutes,  annual  appropria- 
tions were  made  for  its  use  and  benefit  and  it  was  further 
provided  that  the  board  ''shall  have  the  power  to  accept 
donations  of  lands  or  other  thing  of  value,  and  may  hold 
same  by  deed  or  contract  for  the  use  and  benefit  of  said 
fair,  and  may  purchase  grounds  and  erect  proper  build- 
ings and  other  improvements  on  same  and  on  donated 
grounds  and  pay  for  same  out  of  any  funds  it  may  have 
on  hand  from  donations  or  profits  from  holding  fairs, 
but  shall  not  expend  any  part  of  the  annual  appropria- 
tion therefor.*' 

In  other  parts  it  was  provided  that:  ''Said  board  is 
-  authorized  to  accept  donations  of  lands  or  other  things 
of  value,  as  above  provided,  conditioned  upon  the  perma- 
nent location  and  continuation  of  said  fair  at  the  place 
making  such  donations  and  upon  the  continuation  of  the 
present  state  appropriation  for  said  fair,  and  that  said 
lands  or  other  donations  shall  be  returned  to  the  city, 
county  or  individuals  making  same,  upon  the  discontinu- 
ance of  said  fair  or  said  appropriations:  Provided, 
should  any  such  donated  grounds  have  been  enhanced  in 
value  by  the  erection  of  improvements  thereon  by  said 
board  out  of  the  funds  of  said  fair,  by  the  state,  then  the 
said  board,  or  the  state,  shall  be  reimbursed  and  shall 
have  a  claim  and  lien  upon  said  lands  to  the  extent  of  the 
value  of  such  improvements  at  the  time  of  the  discon- 
tinuance of  said  fair  or  said  appropriations.'* 

And  also  that:  "Any  profits  derived  from  the  fair 
shall  go  into  a  sinking  fund  to  be  used  for  succeeding 
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fairs  or  for  the  purchasing  and  providing  of  permanent 
grounds  or  buildings  when  permanently  located  by  the 
state.'* 

Under  the  authority  of  this  act,  a  body  of  land  suf- 
ficient for  the  purpose  was  secured  by  the  board  of  man- 
agers, either  by  donation  or  purchase,  perhaps  in  both 
ways — the  record  does  not  show — and  annually  since  1906  ^ 
a  state  fair  has  been  held  on  the  grounds  so  procured. 

In  1920,  the  legislature,  imder  a  title  reading  *'An  act 
for  the  benefit  of  the  Kentucky  State  Fair  and  authoriz- 
ing the  State  Board  of  Agriculture  to  bond  the  property 
owned  by  it  for  the  purpose  of  securing  funds  with  which 
to  place  a  permanent  agricultural,  merchants'  and  man- 
ufacturers' building  upon  said  Kentucky  State  Fair 
grounds,"  set  out  that :>* Whereas,  there  has  been  con- 
veyed to  the  State  Board  of  Agriculture  certain  real  es- 
tate in  Jefferson  county,  Kentucky,  for  the  use,  benefit 
and  purposes  of  the  Kentucky  State  Fair;  and,  whereas, 
permanent  buildings  and  improvements  have  been  erect- 
ed on  said  land  for  the  use  and  benefit  of  the  Kentucky 
State  Fair  and  said  fair  conducted  thereon ;  and,  where- 
as, an  agricultural,  merchants'  and  manufacturers'  ex- 
hibit building  is  urgently  needed  for  the  use  and  benefit 
of  said  Kentucky  State  Fair ;  and,  whereas,  the  Common- 
wealth of  Kentucky  has  not  now  sufficient  money  in  the 
treasury,  not  otherwise  appropriated,  to  add  such  needed 
permanent  building." 

Following  this  preamble  it  was  enacted:  **That  the 
State  Board  of  Agriculture  be,  and  it  is  hereby,  author- 
ized and  empowered  to  bond  the  Kentucky  State  Fair 
property  for  a  sum  not  to  exceed  three  hundred  thousand 
dollars  ($300,000.00)  in  order  to  meet  and  pay  the  cost  of 
an  agricultural,  merchants'  and  manufacturers'  exhibit 
building,  and  that  the  said  State  Board  of  Agriculture  is 
hereby  authorized  and  empowered  to  borrow  said  money 
upon  such  time  or  terms  as  it  may  deem  best  for  the  in- 
terests of  the  said  Kentucky  State  Fair,  but  the  rate  of 
interest  paid  upon  any  such  loans  shall  not  exceed  six 
per  cent  per  annum.  That  the  State  Board  of  Agricul- 
ture be  authorized  and  empowered  to  create  a  sinking 
fund  from  such  part  of  the  moneys  collected  from  the 
rental  of  space  in  said  building  as  it  deemed  expedient, 
for  the  purpose  of  retiring  as  much  of  said  bonded  in- 
debtedness as  possible." 
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It  will  be  noticed  that  this  act  refers  to  the  State 
Board  of  Agriculture  as  the  agency  of  the  state  having 
control  of  the  state  fair  in  place  of  the  State  Board  of 
Agriculture,  Forestry  and  Immigration,  designated  as 
the  managing  body  in  the  act  of  1906  that  established  the 
state  fair,  and  this  change  was  made  because  in  1912, 
the  legislature  created  a  State  Board  of  Agriculture,  with 
the  provision  that  it  should  succeed  to  all  the  powers, 
rights,  privileges  and  property  of  the  State  Board  of 
Agriculture,  Forestry  and  Immigration,  which  board 
was  abolished. 

This  act  of  1912,  further  provided  that  ''The  board 
of  agriculture,  when  so  appointed  and  qualified,  shall  be 
a  body  corporate,  under  the  corporation  name  of  the 
State  Board  of  Agriculture,  and  as  a  corporation  shall 
have  the  power  to  sue  and  be  sued,  to  plead  and  be  im- 
pleaded, to  contract  and  be  contracted  with,  and  possess 
all  the  immunities,  rights,  privileges  and  franchises 
usually  attached  to  corporate  bodies." 

So  that  now  and  since  1912,  the  title  to  all  the  prop- 
erty donated  to  or  purchased  for  the  benefit  of  the  state 
fair  is — subject  to  the  provisions  of  the  act  of  1906 — ^in 
the  State  Board  of  Agriculture,  and  under  its  manage- 
ment and  control  the  state  fair  has  been  conducted  since 
1912. 

The  act  of  1920,  contained  an  emergency  clause,  and 
soon  after  it  went  into  effect,  the  State  Board  of  Agri- 
culturJB  adopted  a  resolution  setting  out  that  it  had  been 
''duly  authorized  and  emjxowered  by  the  state  of  Ken- 
tucky to  borrow  money  for  and  on  behalf  of  the  state  of 
Kentucky,  to  the  extent  of  $300,000.00,  and  issue  bonds 
therefor,  and  to  pledge  by  mortgage  or  deed  of  trust 
Kentucky  State  Fair  property  to  secure  the  payment 
thereof;^'  tiierefore,  it  was  resolved  that  the  board  "do 
borrow  the  sum  of  three  hundred  thousand  dollars 
($300,000.00)  at  the  rate  of  interest  of  six  per  cent  per 
annum,  payable  semi-annually,  and  as  evidence  thereof 
do  issue  negotiable  coupon  bonds  of  the  State  Board  of 
Agriculture,  and  do  amply  secure  the  same  by  trust 
agreement  upon  all  the  property,  except  real  estate,  both 
that  which  it  now  owns  and  which  it  may  hereafter  ac- 
quire, of  the  Kentucky  State  Fair.'* 

For  the  purpose  of  providing  a  fund  for  the  payment 
of  the  p]f incipal  and  interest  upon  the  .feondfi  proposed  to 
be  issued,  the  board,  in  the  res6lutiori,  set  apart  and 
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appropriated  the  rents  and  profits  that  might  be  derived 
from  the  building  to  be  erected  with  the  money  realized 
Irom  the  bond  issue. 

The  resolution  further  set  forth  that  the  bonds  should 
be  of  the  denomination  of  one  thousand  dollars 
($1,000.00),  bearing  interest  at  the  rate  of  6  per  cent  per 
annum,  payable  semi-annually,  and  specified  sums  there- 
of should  mature  in  November  of  each  year  from  1921 
to  1945,  inclusive. 

It  was  further  provided  that  a  deed  of  trust  or  mort- 
gage should  be  executed  to  a  trustee  upon  all  of  the 
property  owned  by  the  state  fair  for  the  purpose  of  se- 
curing the  payment  of  the  principal  and  interest  on  the 
bonds. 

The  board  also  adopted  a  form  of  bond,  setting  out, 
among  other  things,  **that  the  board  of  agriculture,  state 
of  Kentucky,  acknowledges  itself  to  owe,  and  for  value 
received  hereby  promises  to  pay  to  bearer  one  thousand 

dollars  ($1,000.00)  on  the  first  day  of  November, ^ 

with  interest  thereon  from  the  date  hereof  until  paid." 

Following  this  action  by  the  board,  the  plaintiff, 
Henry  Christman,  a  citizen  and  taxpayer  of  Kentucky, 
brought  this  suit  against  the  members  of  the  State  Board 
of  Agriculture,  and  one  James  C.  Wilson,  doing  busi- 
ness as  James  C.  Wilson  &  Company,  and  in  his  petition., 
after  setting  out  in  substance  the  legislative  act  of  1920, 
and  the  proceedings  of  the  State  Board  of  Agriculture 
thereunder,  averred  that  the  board  of  agriculture  was 
about  to  issue,  sell  and  deliver  bonds  to  the  amount  of 
$300,000.00  to  Wilson  &  Company,  and  place  a  mortgage 
on  the  property  of  the  Kentucky  State  Fair  to  secure  the 
payment  of  the  bonds  and  interest,  and  unless  enjoined 
by  the  court  the  board  would  make  the  bonds  and  in- 
terest it  proposed  to  issue  *'an  obligation  of  the  state  of 
Kentucky  and  a  charge  against  the  entire  property  of 
the  Kentucky  State  Fair;*'  that  by  the  issual  of  these 
bonds  the  board  would  ** pledge  the  faith  and  credit  of  the 
state  of  Kentucky  to  the  extent  and  in  the  event  of  default 
in  the  payment  of  the  principal  and  interest  on  said 
bonds  at  maturity  from  the  revenues  derived  from  the 
rental  of  space  in  the  said  agricultural,  merchants'  and 
manufacturers'  exhibit  building." 

It  was  further  averred  that  the  board  of  agriculture 
was  *' without  power  and  authority  to  pledge  the  faith 
and  credit  of  the  state  of  Kentucky  to  secure  the  pay- 
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ment  of  the  said  bonds  with  interest  thereon  and  to  the 
extent  that  the  aforesaid  act  authorizes  said  board  so  to 
do  it  is  null  and  void.'* 

It  was  also  averred  that  no  provision  was  made  by 
the  board  in  the  resolution  adopted  by  it  for  the  pay- 
ment of  the  interest  on  the  bonds ;  that  the  fund  provided 
will  not  be  sufficient  to  pay  them  at  maturity,  and  that 
the  board  will,  unless  restrained,  ^'sell  said  bonds  to  the 
said  James  C.  Wilson  and  Company,  and  thereby  obli^ 
gate  and  pledge  the  faith  and  credit  of  the  state  of  Ken- 
tucky for  the  payment  of  said  bonds  at  maturity/* 

It  was  further  charged  that  the  issual  of  said  bonds 
as  an  obligation  of  the  state  would  be  the  creation  of  a 
debt  against  the  state  and  a  violation  of  the  Constitution, 
and  it  was,  therefore,  prayed  that  the  board  of  agricul- 
ture be  restrained  from  issuing,  selling  or  delivering  the 
bonds  it  proposed  to  issue. 

To  this  petition  the  board  of  agriculture  and  Wilson 
&  Company  filed  a  general  demurrer,  and  when  the  case 
came  on  to  be  heard  on  the  motion  for  an  injunction,  the 
Honorable  Samuel  B.  Kirby,  judge  of  the  Jefferson  cir- 
cuit  court,  overruled  the  motion  for  an  injunction  and 
sustained  the  demurrer  to  the  petition.  Following  this, 
the  plaintiff,  Christman,  has  applied  to  me  under  the  au- 
thority of  section  296,  of  the  Code,  to  grant  the  injunc- 
tion refused  by  judge  Kirby/ 

It  will  be  observed  that  it  is  alleged  more  than  once 
in  the  petition  that  it  is  the  purpose  of  the  board  of  agri- 
culture, under  the  assumed  authority  of  the  act  of  1920, 
to  pledge  the  faith  and  credit  of  the  state  for  the  payment 
of  the  bonds  proposed  to  be  issued,  and  the  interest 
thereon,  in  addition  to  the  property  and  income  of  the 
state  fair  that  the  act  authorized  it  to  give  as  security 
for  the' bonds  and  interest. 

It  also  appears  that  counsel  for  the^  board,'  as  well  as 
Wilson  &  Company,  assert  in  their  brief  that  the  board 
has  the  power  to  do  this  and  that  this  is  what  it  intends 
to  do,  although  I  must  here  stop  to  say  that  I  am  at  a  loss 
to  understand  where  counsel  for  Christman  or  the  board 
found  in  the  act  of  1920,  or  any  other  act,  authority  for 
this  assumption  of  ^ower  on  the  part  of  the  board.  That 
the  board  did  not  think  it  possessed  this  power  is  appar- 
ent in  the  resolutions  adopted  by  it,  which  do  not  so  pauch 
as  intimate  that  the  bonds  propbseii  to  be  issued  will  be 
an  obligation  of  the  stat©.  , 
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I  do  not,  however,  question  that  counsel  for  the  board 
represent  its  views  and  therefore  must  and  do  assume 
that  the  real  purpose  of  this  friendly  suit  is  to  have  it 
finally  determined  whether  the  board  has  this  power,  and 
if  it  should  be  held  that  it  has,  I  have  no  doubt  that  the 
board  will  adopt  other  resolutions  and  take  other  appro- 
priate action  to  make  these  bonds  and  interest  obliga- 
tions of  the  state. 

Treating  the  case  then  as  I  find  it  made  up  by  coun- 
sel, there  are  two  questions  to  be  considered.  First,  the 
right  of  the  board  to  mortgage  or  pledge  the  property 
owned  by  the  state  fair,  and  the  income  and  profits  there- 
of, for  the  payment  of  these  bonds  and  interest ;  and,  sec- 
ond, the  right  of  the  board  to  make  these  bonds  an  obli- 
gation of  the  state  and  bind  it  for  their  payment  with 
interest  thereon. 

Prior  to  the  act  of  1920, 1  am  very  sure  that  the  board 
of  agriculture  had  no  authority  to  create  an  indebtedness 
and  pledge  to  secure  its  payment  the  property  of  the 
state  fair,  or  any  part  thereof,  or  any  income  or  profits 
that  might  be  realized  from  the  conduct  of  the  fair. 

This  board,  as  I  have  said,  is  merely  an  agency  or 
arm  of  the  state  government,  invested  only  with  such 
authority  as  may  be  conferred  on  it  from  time  to  time 
by  the  legislature  of  the  state.  It  was  created  by  the 
legislature  as  a  matter  of  convenience,  to  enable  the  state 
to  perform  functions  that  it  must  in  the  necessity  of 
things  confide  to  some  instrumentality  created  by  the 
law  making  department ;  and  when  it  becomes  important 
to  ascertain  the  powers  of  this  board,  the  duties  it  may 
exercise  and  the  liabilities  it  may  assume,  the  legislative 
acts  creating  and  relating  to  it  must  be  looked  to  and 
from  them  its  powers,  duties,  responsibilities  and  liabil- 
ities are  to  be  determined. 

Taking  then  the  legislative  acts  as  a  guide  by  which 
to  measure  the  authority  of  the  board,  I  do  not  find  con- 
ferred by  any  of  them,  prior  to  the  act  of  1920,  the  power 
to  create  any  indebtedness  or  to  mortgage  or  pledge  the 
property  of  the  state  fair,  or  the  income  or  profits  de- 
rived therefrom,  to  secure  in  whole  or  in  part  the  pay- 
ment of  any  indebtedness. 

In  the  act  of  1906,  creating  the  state  fair,  the  board 
was  given  the  right  to  purchase  ground  and  erect  build- 
injfs  and  improvements  thereon  and  '*pay  for  same  out 
of  any  funds  it  may  have  on  hand  from  donations  or 

Digitized  by  V:rOOQ  IC 


Ohristman  v.  WUson  651 

profits  from  holding  fairs,  but  shall  not  expend  any  part 
of  the  annual  appropriation  therefor/'  And  it  was 
further  provided  that  any  profits  derived  from  the  fair 
should  go  into  a  sinking  fund  to  be  used  for  succeeding 
fairs  or  the  purchasing  and  providing  of  permanent 
grounds  or  buildings. 

In  other  acts,  appropriations  were  made  to  be  used 
for  paying  premiums,  to  pay  indebtedness  existing  at  the 
time  the  appropriation  was  made  and  to  erect  buildings. 
The  State  Board  of  Agriculture  was  also  created  a  body 
corporate,  with  the  power  to  sue  and  be  sued,  contract 
and  be  contracted  with,  and  possessed  such  rights  and 
privileges  as  usually  belong  to  corporate  bodies;  but  in 
creating  it  a  corporation,  it  was  only  intended  that  it 
should  exercise  in  its  corporate  capacity  such  powers 
conferred  on  it  by  the  legislature  either  expressly  or  by 
necessary  implication  as  were  necessary  to  enable  it  to 
manage  the  property  of  and  conduct  the  state  fair,  in 
which  management  and  conduct  it  was  essential  that 
there  should  be  some  well  identified  agency  to  whom 
persons  having  business  or  other  relations  with  the  state 
fair  might  look  and  with  whom  they  might  enter  into 
contracts. 

It  is,  therefore,  I  think,  manifest  that  prior  to  1920, 
the  legislature  did  not  invest  this  board  of  agriculture 
with  the  power  to  create  an  indebtedness  such  as  might 
be  created  by  an  ordinary  corporation,  or  any  indebted- 
ness, or  give  it  authority  to  pledge  the  property  or  in- 
come of  the  state  fair  for  any  purpose.  Nothing  less 
than  an  express  grant  of  power  by  the  legislature  would 
enable  it  to  do  this,  and  no  such  grant  can  be  found  ex- 
cept in  the  1920  act.  Nor  is  such  grant  of  power  to  be 
implied,  because  it  would  be  a  dangerous  business  policy 
to  confer  by  implication  on  this  or  any  other  of  the  many 
agencies,  created  for  the  purpose  of  transacting  the  busi- 
ness of  the  state,  the  power  to  create  an  indebtedness,  or 
any  indebtedness,  against  the  property  under  their  con- 
trol, or  to  mortgage  or  pledge  such  property  for  the  pay- 
ment of  any  debts  they  might  think  it  proper  to  create. 

In  this  connection,  it  is  pertinent  to  notice  that  not 
so  long  ago,  the  managers  of  one  of  the  state  institutions 
assumed,  without  express  authority  to  do  so,  the  right 
to  create  an  indebtedness  against  the  property  under  its 
control,  and  the  legislature  in  order  to  stop  this  improvi- 
dent practice  thought  it  necessary  as  well  as  advisable  to 
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put  in  an  act  of  1912,  now  section  4535-b,  of  the  Kentucky 
Statutes,  a  prohibition  against  it,  coupled  with  a  heavy 
penalty  for  its  violation. 

It  is,  therefore,  I  think,  clear  that  the  purpose  of  the 
legislature,  in  adopting  the  act  of  1920,  was  to  confer 
upon  the  State  Board  of  Agriculture  the  authority  not 
(heretofore  possessed  by  it  to  create  an  indebtedness  and 
pledge  in  the  manner  and  to  the  extent  allowed  by  the 
act  the  property  and  income  of  the  state  fair  for  its  pay- 
ment. 

That  this  act  was  not  intended  to  do  more  than  this 
is  shown  by  the  title,  which  recites  that  it  is  for  the  bene- 
iit  of  the  Kentucky  State  Fair,  and  confers  authority  on 
the  State  Board  of  Agriculture  to  **bond  the  property 
owned  by  it  for  the  purpose  of  securing  funds  with  which 
to  place  a  permanent  agricultural,  merchants'  and  manu- 
facturers' building  upon  said  Kentucky  State  Fair 
ground,"  as  well  as  by  the  body  of  the  act,  which,  keeping 
well  withyi  the  purpose  of  the  title,  authorizes  the  board 
of  agriculture  *Ho  bond  the  Kentucky  State  Fair  prop- 
erty for  a  sum  not  to  exceed  $300,000.00  in  order  to  meet 
and  pay  the  cost  of  the  agricultural,  merchants'  and 
manufacturers'  exhibit  building;"  and  to  ** create  a  sink- 
ing fund  from  such  part  of  the  moneys  collected  from  the 
rent  of  space  of  said  building  as  it  deemed  expedient  for 
the  purpose  of  retiring  as  much  of  said  bonded  indebted- 
ness as  is  possible." 

But  in  the  face  of  the  purpose  plainly  expressed  in 
this  act,  it  is,  as  I  have  said,  seriously  contended  that 
the  board  of  agriculture  has  the  power  under  it  to  obli- 
gate the  state  for  the  payment  of  the  indebtedness  the 
board  was  authorized  by  the  act  to  create^ 

In  support  of  this  contention,  counsel  for  the  board 
of  agriculture  rely  on  the  cases  of  Williamson  v.  Louis- 
ville Industrial  School  of  Reform,  95  Ky.  251 ;  and  Zoeller 
V.  State  Board  of  Agriculture,  163  Ky.  446,  which  hold 
that  the  various  agencies  of  the  state  government,  such 
as  the  board  of  agriculture,  and  the  board  having  control 
of  the  penal  and  charitable  institutions  of  the  state,  are 
mere  arms  of  the  state  government,  and,  although  incor- 
porated, are  no  more  liable  to  suit  for  torts  than  the  state 
would  be  for  the  wrongful  act  of  any  of  its  agents  or  offi- 
cers. But  this  line  of  cases  furnish  no  authority  what- 
ever in  support  of  the  argument  presented  by  counsel 
that  the  State  Board  of  Agriculture  has  the  power,  under 
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the  act  of  1920,  to  bind  the  state  for  indebtedness  created 
by  it.  In  this  act  the  legislature,  which  is  the  only  au- 
thority competent  to  create  an  indebtedness  against  the 
state,  expressed  its  willingness  to  grant  the  board  au- 
thority to  create  in  the  manner  provided  the  indebted- 
ness mentioned,  and  to  bond  the  property  under  its  con- 
trol to  secure  the  money,  which,  together  with  the  in- 
terest thereon,  should  be  paid  out  of  the  rentals  of  the 
building  directed  to  be  constructed. 

This  was  as  far  as  the  legislature  would  go,  and  it  is 
a  long  way  from  saying  that  the  board  might  bind  the 
state  to  pay  this  indebtedness,  or  any  part  thereof. 

Nor  is  the  case  of  Hager,  Auditor,  v.  Gast,  119  Ky. 
502,  pertinent,  because  in  that  case  it  was  expressly  pro- 
vided in  the  legislative  act  that  the  state  should  bear  its 
proportionate  cost  of  making  street  improvements  ad- 
jacent to  property  owned  by  it. 

The  Kentucky  Livestock  Breeders'  Assn.  v.  Hager, 
120  Ky.  125,  is  also  relied  on,  but  in  that  case  the  only 
question  was  the  constitutionality  of  an  act  passed  in 
1902,  appropriating  money  for  the  benefit  of  the  Ken- 
tucky Livestock  Breeders'  Association,  which  was  au- 
thorized to  conduct  a  state  fair;  and  the  court  held  that  a 
state  fair  was  a  public  purpose  within  the  meaning  of  the 
Constitution,  and  therefore  public  funds  might  be  em- 
ployed for  its  use  and  benefit. 

In  Bhea,  Treasurer  v.  Newman,  153  Ky.  604,  it  was 
likewise  held  that  an  appropriation  by  the  legislature  in 
aid  of  the  state  fair  was  for  a  public  purpose,  and  that 
the  legislature,  without  violating  the  Constitution,  might 
authorize  the  issual  of  interest  bearing  warrants  to  take 
the  place  of  the  money  appropriated  which  was  not  avail- 
able at  the  time.  ^ 

There  is,  however,  in  this  case  no  question  involving 
the  power  of  the  legislature  to  issue  interest  bearing  state 
warrants  for  the  purpose  of  meeting  present  state  obliga- 
tions that  the  state  has  not  sufficient  money  in  its  treas- 
ury to  pay,  or  its  power  to  authorize  the  State  Board  of 
Agriculture  to  erect  buildings  on  the  state  fair  grounds 
and  appropriate  money  out  of  the  state  treasury  for  the 
purpose,  or  its  power  to  authorize  the  issual  of  interest 
bearing  state  warrants  until  it  has  the  money  in  its  treas- 
ury to  meet  the  appropriation  and  redeem  the  warrants ; 
but  the  legislature  did  not  attempt  to  do  this,  or  to  exert 
in  this  respect  the  power  it  possesses. 
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It  could  not,  however,  if  it  had  so  desired,  have  au- 
thorized the  State  Board  of  Agriculture  to  create  a  bond- 
ed indebtedness  against  the  state  in  any  amount  or  for 
any  purpose,  such  as  it  authorized  the  State  Board  of 
Agriculture  to  incur  on  the  faith  and  credit  of  the  prop-  * 
erty  under  its  control. 

I  say  this,  because  the  legislature  in  1916  attempted, 
in  flagrant  violation  of  the  Constitution,  to  create  a  large 
and  unlimited  bonded  debt  by  converting  all  interest 
bearing  state  warrants  then  outstanding,  or  that  might 
thereafter  be  issued,  into  interest  bearing  bonds ;  but  this 
court,  in  the  case  of  Stanley  v.  Townsend,  170  Ky.  833, 
in  declaring  this  legislation  invalid,  said  that  the  legisla- 
ture had  no  authority  to  create  an  indebtedness  against 
the  state  in  the  manner  proposed. 

In  view  of  this  decision  it  is  plain  that  if  the  legis- 
lature should  authorize  the  State  Board  of  Agriculture, 
or  any  other  agency  of  the  state  government,  such  as  the 
State  Normal  Schools,  the  State  University  or  the  penal 
and  charitable  institutions  of  the  state,  to  create  debts 
and  issue  bonds  that  would  be  an  obligation  of  the  state, 
it  would  be  an  attempt  to  do  in  another  form  exactly  what 
we  said  in  the  Stanley  case  the  legislature  could  not  do, 
Obvioudy,  if  the  legislature  cannot,  by  direct  enactment, 
create  a  bonded  indebtedness  against  the  state  except 
in  the  manner  provided  in  the  Constitution,  it  cannot 
delegate  this  power  to  any  agency  of  the  state. 

Upon  the  whole  case,  I  find  no  warrant  whatever  for 
the  exercise  of  the  power  attempted  by  the  State  Board 
of  Agriculture  in  its  proposal  to  issue  bonds  that  will 
be  and  become  a  direct  obligation  of  the  state ;  and,  tiiere- 
fore,  the  board  of  agriculture  should  be  perpetually  en- 
joiaed  from  issuing  any  bonds  that  will  be  an  obligation 
of  the  state,  and  to  this  extent  the  motion  to  grant  the  in- 
junction refused  by  Judge  Kirby  is  sustained. 

So  much  of  the  motion,  however,  as  attempts  to  re- 
strain the  board  of  agriculture  from  creating  an  indebt- 
edness and  issuing  bonds  therefor  in  the  manner  and 
within  the  limitation  of  the  act  of  1920  is  overruled. 

In  considering  this  case,  I  had   the    assistance    of 
Judges  Thomas,  Clarke  and  Quin,  who  concur  in  what  ?    . 
have  said  and  in  the  conclusion  reached. 
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Dicktf  son  v.  Bowles'  Executor. 

(Decided -February  17,  1920.) 

Appeal  from  Nelson  Circuit  Court. 

Partnership — Contracts — Novation. — In  a  suit  by  a  partner  to 
recover  two-thirds  of  the  partnership  profits  as  provided  by  the 
original  contract,  evidence  considered  and  held  to  show  that  the 
^  original  contract  was  changed  by  a  subsequent  agreement  by 
which  the  partners  were  to  share  equally  in  the  profits. 

C.  T.  ATKINSON  and  MORGAN  YEWELL  for  appellant. 

KELLEY,  KELLEY  &  BAIRD  for  appellee. 

Opinion  of  the  Court  by  William  Eogebs  Clay, 
Commissioner — ^AflSrming. 

In  the  year  1912,  Levi  P.  Dickerson  and  J.  B.  Bowles 
leased  a  tract  of  land  for  a  period  of  five  years,  and 
formed  a  partnership  for  the  purpose  of  conducting  a 
dairy,  carrying  on  general  farming  operations,  and  buy- 
ing and  selling  various  kinds  of  live  stock,  etc.  The  con- 
tract was  in  writing  and  is  as  follows : 

''This  agreement  entered  into  this  the  30th  day  of 
December,  1912,  between  L.  P.  Dickerson  of  the  first  part 
and  J.  B.  Bowles  of  the  second  part  witnessethi :  Where- 
as the  parties  herein  named  having  leased  from  John 
R.  Nicholls  his  farm  do  hereby  form  a  partnership  under 
the  name  of  Dickerson  and  Bowles  for  the  purpose  of 
conducting  a  dairy,  carrying  on  general  farming  opera- 
tions and  to  buy  and  sell  various  kinds  of  live  stock,  also 
to  keep  stallions  and  jacks  for  public  service. 

''Said  partnership  is  to  continue  until  the  termina- 
tion of  said  lease.  It  is  agreed  that  party  of  the  first 
part  is  to  have  the  active  management  of  said  business 
and  to  give  all  of  his  time  and  energy  to  furthering  the 
best  interest  of  same. 

"In  view  of  said  party  of  the  first  part  giving  such 
services,  when  the  business  of  the  firm  is  ultimately 
wound  up,  if  it  be  found  that  it  has  been  conducted  at  a 
profit,  two-thirds  of  said  profits  shall  be  the  property  of 
said  party  of  the  first  part  and  the  remaining  one-third 
the  property  of  the  party  of  the  second  part,  except: 
any  profits  that  may  be  derived  from  the  purchase  and 
sale  of  stallions  are  to  be  divided  equally.    Service  fees 
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from  said  stallions  however  are  to  go  into  the  general 
fund  to  be  divided  as  first  stated. 

,  ''Should  at  the  termination  of  the  lease  it  be  found 
chat  the  business  has  been  conducted  at  a  loss,  this  shall 
be  divided 'equally  between  the  two  contracting  parties. 
The  party  of  the  second  part's  connection  with  the  firm 
is  to  be  only  in  an  advisory  capacity.  Should  one  partner 
put  more  money  into  the  business  than  the  other,  interest 
at  legal  rate  is  to  be  paid  him  for  said  money.'' 

.During  the  first  year  of  the  partnership  the  business 
consisted  principally  of  conducting  a  dairy  composed  of 
Jersey  and  native  cows.  After  that  time  the  firm  began 
to  handle  Holstein  cattle,  and  their  principal  business 
consisted  of  buying,  breeding  and  selling  such  cattle. 
While  Dickerson  was  the  active  man  in  charge  of  the 
business,  and  his  industry,  energy  and  fidelity  are-  un- 
questioned, it  appears  that  when  the  firm  began  to  handle 
Holstein  cattle,  Bowles  made  a  thorough  study  of  the 
business  and  the  principal  part  of  the  buying  and  selling 
was  done  by  him.  Thereafter,  the  firm  built  up  a  large 
trade,  and  the  business  became  prosperous.  It  seems 
that  the  partners  settled  their  affairs  at  the  end  of  each 
year.  One  of  these  settlements  is  in  writing  and  is  as  fol- 
lows : 

*'The  undersigned  have  had  a  full  and  complete  set- 
tlement of  their  partnership  business  up  to  January  1, 
1915,  and  neither  is  indebted  to  the  other  and  both  are 
equal  owners  in  the  property  of  the  firm  of  Dickerson  and 
Bowles. 

''(Signed)  L.  P.  Dickekson,  J.  B.  Bowles/' 

Another  settlement  was  made  on  January  2,  1917, 
and  is  as  follows : 

"January  2d,  1917,  L.  P.  Dickerson  and  J.  B.  Bowles 
have  this  day  had  a  settlement  of  the  business  of  the 
firm  of  Dickerson  and  Bowles  and  said  L.  P.  Dickerson 
J]  ad  to  his  credit  the  sum  of  three  hundred  and  forty- 
seven  dollars  and  sixty-five  cents  of  the  funds  of  said 
firm.  This  is  after  he  had  paid  J.  E.  Newman  and  J. 
B.  Bowles  each  the  sum  of  $1,250.00  for  a  one-fifth  inter- 
est in  the  Kaintuckee  Holstein  Farm.  In  this  settlement 
the  J^um  of  $420.00  being  rebate  due  on  cattle  by  John 
Murphy  of  Wisconsin  is  treated  as  cash  in  said  Dicker- 
son's  hands.  This  settlement  is  based  on  Dickerson  and 
Bowles  having  taken  two  and  one-half  tons  of  the  feed 
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shipped  by  the  Louisville  Cereal  Company,  the  other 
seven  tons  and  a  half  being  taken  by  Kaintuckee  Holstein 
Fann  and  Wilson  and  Bowles  and  the  sum  of  $285.00 
being  treated  in  this  settlement  as  being  already  in  the 
hands  of  said  Dickerson,  the  freight,  due  on 'the  cattle 
bought  in  Wisconsin  is  not  affected  by  this  settlement. '' 

During  the  continuance  of  the  partnership,  Bowles 
was  a  partner  with  J.  E.  Newman  under  the  firm  name 
of  Kaintuckee  Holstein  Farm.  During  the  year  1916, 
Bowies  and  Newman  sold  to  Dickerson  a  one-fifth  inter- 
est in  the  Kaintuckee  Holstein  Farm  for  the  sum  of 
$2,500.00.  Dickerson  paid  for  this  interest  out  of  the 
profits  of  the  firm  of  Dickerson  and  Bowles,  as  will  be 
seen  by  reference  to  the  settlement  of  January  2,  1917. 

Bowles  died  on  January  5, 1918.  Thereupon,  John  S. 
Kelley  qualified  as  his  executer,  and  on  January  22nd, 
he  and  Dickerson  made  the  following  settlement: 
'  ^'It  is  agreed  between  L.  P.  Dickerson  surviving  mem- 
ber of  the  firm  of  Bowles  and  Dickerson,  and  John  S. 
Kelley,  executor  of  J.  B.  Bowles,  the  other  member  of 
said  firm,  that  the  bank  account  of  said  firm 
nas  been  kept  in  the  Peoples  Bank  of  Bardstown, 
Ky.,  in  the  name  of  L.  P.  Dickerson  for  many  years,  and 
that  by  a  settlement  between  the  members  of  said  firm 
made  as  of  date  January  2,  1917',  of  their  business  mat- 
ters to  January  1,  1918,  there  was  due  and  owing  to  said 
Dickerson  by  said  firm  the  sum  of  $347.65  and  that  dur- 
ing the  year,  1917,  by  checks  drawn  on  said  account  prior 
to  January  1,  1918,  L.  P.  Dickerson  had  drawn  out  and 
appropriated  to  his  own  use  moneys  of  said  firm  to  the 
amount  of  $643.72  and  J.  B.  Bowles  had  drawn  in  the 
same  way  by  check  on  said  account  and  appropriated  to 
his  own  use  $500.00.  That  there  was  due  to  J.  B.  Bowles 
from  said  firm  as  of  date  January  1,  1918,  the  sum  of 
$291.07  to  equalize  him  with  said  Dickerson  and  the  lat- 
ter has  this  day  drawn  on  said  firm  account  and  delivered 
to  John  S.  Kelley,  executor  of  J.  B.  Bowles  a  check  for 
eaid  sum  which  equalizes  the  two  members  of  said  firm 
and  the  balance  of  the  assets  of  the  firm  both  tangible 
and  intangible  belong's  to  said  Bowles  and  said  Dickerson 
in  equal  parts. 
^  ''This  January  22,  1918.'' 

A  few  weeks  later  Dickerson  sold  the  live  stock  be- 
longing to  the  firm,  and  informed  the  executor  that  he 
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was  claimmg  two-thirds  of  the  profits,  but  the  executor 
declined  to  settle  on  that  basis. 

Basing  his  claim  upon  the  original  contract,  Dicker- 
son  then  brought  suit  for  a  settlement  of  the  partnership 
and  a  recovery  of  two-thirds  of  the  profits.  The  executor 
defended  on  the  ground  that  the  parties  had  changed  the 
contract,  and  that  he  and  Dickerson  had  settled  the  mat- 
ter by  the  agreement  of  January  22, 1918,  above  set  out.. 
On  final  hearing  the  chancellor  sustained  the  contention 
of  the  executor,  and  gave  judgment  accordingly.  Dick- 
erson appeals. 

It  is  the  contention  of  Dickerson  that  under  the  terms 
of  the  partnership  agreement  there  could  be  no  payment 
of  compensation  to  the  active  partner  until  the  business 
of  the  firm  was  ultimately  wound  up,  because  until  then 
it  could  not  be  determined  whether  there  was  a  profit  or 
not;  and  that  being  true,  the  parties  could  only  treat 
themselves  as  equal  until  the  final  settlement.  It  Is 
further  insisted  that  the  facts  do  not  show  that  any 
change  in  the  contract  was  made. 

If  it  had  been  made  to  appear  that  in  the  settlement 
made  between  Dickerson  and  Bowles,  Dickerson  had 
drawn  two-thirds  of  the  profits  and  Bowles  one-third, 
and  the  balance  of  the  assets  represented  only  original 
capital,  such  a  settlement  would  have  been  consistent  with 
the  terms  of  the  original  contract,  but  when  the  settle- 
ment was  based  on  the  fact  that  the  sums  withdrawn  by 
the  two  partners  were  equal,  and  that  they  were  then  the 
equal  owners  in  the  remainder  of  the  firm  property,  such 
a  settlement  was  entirely  inconsistent  with  the  original 
contract.  Not  only  is  this  true,  but  Dickerson  stated  to 
the  executor  and  also  to  John  E.  Newman,  a  disinterested 
party,  that  he  and  Bowles  were  equal  partners.  Further- 
more, he  signed  the  settlement  of  January  22,  1918,  de- 
claring that  after  Dickerson  had  executed  a  check  for 
$291.07  to  the  executor  for  the  purpose  of  equalizing 
Dickerson  with  Bowles,  *Hhe  balance  of  the  assets  of  the 
firm,  both  tangible  and  intangible,  belongs  to  said  Bowles 
and  said  Dickerson  in  equal  parts. '^  When  we  consider 
not  only  the  conduct  of  the  parties,  as  evidenced  by  their 
settlements,  which  show  that  they  were  dealing  with  each 
other  on  the  basis  of  equal  shares  in  the  partnership, 
but  also  the  conduct  of  Dickerson  in  signing  the  settle- 
ment with  the  executor,  and  in  stating  to  him  and  Mr. 
Newman  that  he  and  Bowles  were  equal  partners,  we 
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cannot  escape  the  conclusion  that  the  original  contract 
was  changed  by  the  parties,  and  that  the  chancellor  did 
not  err  in  so  holding. 
Judgment  affirmed. 


Batman,  Jr.,  for  Himself  and  Others  v.  Lx>uisville  Gas  & 
Electric  Company. 

(Decided  March  12,  1920.) 

Appeal  from  Jefferson  Circuit  Court     - 
(Chancery  Branch,  First  Division). 

.  ■     :  I 

1.  Parties — Numerous  Parties. — Section  25  of  the  Civil  Code  does 
not  confer  Jurisdiction  but  only  permits  one  or  more  of  the  proper 
parties  to  an  action  in  a  court  having  Jurisdiction  of  the  subject 
matter,  to  sue  or  defend  for  all  under  two  states  of  case:  (1) 
where  the  parties  having  a  common  or  general  interest  in  the  sub- 
ject matter  of  the  litigation  are  many,  and  (2)  where  the  part- 
ies to  an  action  are  numerous  and  it  is  impracticable  to  bring 
them  into  court  within  a  reasonable  time. 

2.  Appeal  and  Error — Circuit  Courts — Jurisdiction. — The  circuit 
courts  of  this  state,  having  jurisdiction  of  all  matters  in  law 
and  equity,  except  in  actions  for  the  recovery  of  money  or  per 
sonal  property  when  the  value  in  controversy  is  150.00  or  les3. 
have  not  jurisdiction  of  a  case  where  numerous  claimants  against 
a  single  defendant  seek  only  several  personal  Judgments  for  the 
amounts  of  their  respective  claims,  none  of  which  amounts  to 
150.00  even  though  all  of  such  claims  arise  from  a  coaunoa  cause 
and  involve  the  same  question  of  law  and  similar  questions  of 
fact. 

JOS.  S.  LAWTON  and  GR0VE3R  SALES  for  ajKpellant. 

MAT  O'DOHERTY  and  A.  P.  HUMPHREY  for  appellee. 

Opinion  of  the  Coitrt  by  Judge  Clarke — ^Affirming. 

The  appellee,  Louisville  Gas  &  Electric  Company, 
supplies  natural  gas  to  the  residents  of  the  city  of  Louis- 
ville under  a  franchise  contract  at  a  stipulated  price  per 
thousand  feet,  subject,  however,  to  pertain  discounts 
when  the  pressure  of  gas  at  the  point  of  consumption  is 
less  than  three  ounces  to  the  square  inch. 

On  the  2nd  of  February,  1918,  the  plaintiff,  now  ap- 
pellant, Thomas  J.  Batman,  Jr.,  for  himself  and  on  be- 
half of  all  other  gas  consumers  in  the  city  similarly  sit- 
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uated,'  filed  this  suit  against  the  compaDy  alleging  as 
a  cause  of  action  that  in  the  months  of  December,  1917, 
and  January,  1918,  the  p?:essure  of  gas  at  the  point  of  con- 
bumption  fell  below  the  standard  of  three  ounces  per 
square  inch ;  that  the  company  refused  to  give  credit  for 
the,  discounts  required  by  its  franchise  contract  with  the ' 
city  when  the  pressure  of  gas  fell  below  the  fixed  stand- 
ard and  collected  of  plaintiff  and  several  thousand  other 
gas  consumers  in  the  city  sums  in  excess  of  the  amounts 
due ;  that  the  excess  collected  of  plaintiff  for  the  month 
of  January,  1918,  was  $1.70 ;  that  for  the  month  of  De- 
cember, 1917,  the  bill  rendered  for  gas  consumed  by  him 
was  $1.55  in  excess  of  the  amount  justly  due  under  the 
contract ;  that  he  refused  to  pay  the  $1.55  excess  charge 
and  the  company  accepted  the  $1.55  but  refused  to  give 
him  a  receipt  in  full  for  that  month;  that  a  great  many 
of  the  other  consumers  in  the  city  had  paid  the  over- 
charges for  both  months,  as  did  plaintiff  in  January, 
while  a  great  many  others  had  refused  to  pay  the  over- 
charges, as  did  plaintiff  in  December,  and  to  such  con- 
sumers tlie  company  gave  a  receipt  only  for  the  amount 
paid  and  refused  to  give  a  receipt  in  full.  The  plaintiff 
prayed  that  he  be  permitted  to  sue  on  behalf  of  the  many 
thousands  of  gas  consumers  in  the  city  who,  like  him,  had 
been  refused  a  receipt  in  full  when  they  deducted  the 
amount  of  the  alleged  overcharge,  and  for  all  those  who 
had  paid  the  overcharge,  as  he  did  in  January,  1918; 
that  the  cause  be  referred  to  the  master  commissioner  to 
ascertain  the  excess  amounts  paid  by  all  other  consumers 
to  the  defendant  under  the  contract,  when  said  excess 
amounts  were  paid,  and  that  the  defendant  company 
be  required  to  submit  its  books  and  records  to  the  com- 
missioner to  enable  him  to  prepare  a  statement  of  the 
excess  payments  made  by  all  the  gas  consumers  in  the 
city,  and  that  plaintiff  and  all  others  who  had  made  over- 
payments recover  of  the  defendant  company  the  several 
amounts  overpaid  by  each  with  interest  and  costs. 

The  company  filed  a  special  demurrer  questioning 
the  jurisdiction  of  the  court,  which  was  sustained  and  the 
petition  dismissed.    Plaintiff  appeals. 

The  only  relief  asked  was  separate  money  judgments 
for  plaintiff  and  those  for  whom  he  would  sue, 
each  less  than  $50.00.  The  jurisdiction  of  circuit  courts 
in  civil  cases  for  the  recovery  of  money  is  limited  to 
cases  where  the  amount  in  controversy  exceeds  $50.00. 

Digitized  by  V:rOOQlC 


Batman,  Jr.  v.  LouisvUle  Gas  &  Electric  Co.     661 

Kentucky  Statutes,  sections  966  and  1086.  Consequently 
the  court  did  not  have  jurisdiction  of  the  case  unless 
plaintiff,  whose  claim  is  less  than  $50.00,  had  the  right 
to  sue  in  that  court  not  only  for  himself,  but  also  for 
all  other  gas  consumers  in  the  city  who,  like  him, 
are  alleged  to  have  similar  claims  against  the  company 
for  various  amounts.  Plaintiff  claims  the  right  to  pros- 
ecute this  action  in  the  circuit  court  for  himself  and 
numerous  other  parties  similarly  situated,  under  sec- 
tion 25  of  the  Civil  Code  of  Practice,  which  reads  as  fol- 
lows : 

"If  the  question  involve  a  common  or  general  in- 
terest of  many  persons,  or  if  the  parties  be  numerous 
and  it  is  impracticable  to  bring  all  of  them  before  the 
court  within  a  reasonable  time,  one  or  more  may  sue  or   . 
defend  for  the  benefit  of  all.*' 

As  a  matter  of  fact  this  section  of  the  Code  never 
confers  jurisdiction  but  only  permits  one  or  more  of 
the  proper  parties  to  an  action  in  any  court  and  of  which 
the  court  has  jurisdiction,  to  sue  or  defend  for  all  in  two 
states  of  case,  (1)  where  the  subject  matter  of  the  litiga- 
tion is  of  a  common  or  general  interest  to  many  persons, 
and  (2)  where  the  parties  are  numerous  and  it  is  im- 
practicable to  bring  all  of  them  before  the  court  within 
a  reasonable  time.  That  this  is  true  becomes  apparent 
at  once  if  we  assume  that  many  or  numerous  parties 
have  a  common  or  general  interest  in  a  claim  against 
"A''  for  $40.00  and  similar  interests  in  a  like  claim 
against  ''B"  for  $400.00.  One  or  more  of  such  parties, 
imder  section  25  of  the  Code,  could  sue  or  defend  tor  all 
in  the  court  having  jurisdiction  of  the  subject  matter  of 
the  litigation,  $40.00  in  one  instance  and  $400.00  in  the 
other,  but  it  cannot  be  ascertained  from  this  section  what 
court  has  jurisdiction  of  either  claim.  The  jurisdiction 
of  the  ciourt  over  as  well  as  the  proper  parties  to  the  ac- 
tion in  either  stale  of  case  is  controlled  by  other  sections 
of  the  Code  and  statutes.  In  the  first  class  it  often  hap- 
pens, however,  that  the  jurisdiction  of  the  court  and  the 
proper  parties  to  the  action,  as  well  as  the  right  of  one 
party  to  sue  or  defend  for  all,  depend  upon  the  same  fact, 
namely,  a  common  or  general  interest  in  the  subject  mat- 
ter of  the  litigation.  As  a  consequence,  jurisdiction, 
proper  parties,  and  the  right  of  one  party  to  sue  or  de- 
fend for  all  are  often  treated  as  one  and  the  same 
thing,  whereas  obviously  they  are  entirely  separate  and 
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quite  different  even  when  arising  from  the  same  condi- 
tion, namely,  the  character  of  the  litigation.  This  is 
only  true,  however,  of  the  first  of  the  two  classes  of  cases 
ui  which  one  party  may  sue  or  defend  for  all.  In  the  sec- 
ond class  no  such  confusion  can  arise,  since  the  condi- 
tion upon  which  one  party  to  an  action  may  sue  or  de- 
fend for  all  depends  solely  upon  their  number  and  the 
practicability  of  personal  service,  which  alone  cannot, 
of  course,  confer  jurisdiction  or  determine  proper  par- 
ties. Under  all  of  the  authorities  there  must  be  some 
community  of  interest  in  the  subject  matter  of  the  con- 
troversy before  a  court  can  exercise  in  one  case  juris- 
diction over  separate  claims  of  different  parties  under 
which  circumstances  the  jurisdiction  depends  not  upon 
the  amount  of  one  or  all  of  the  separate  claims  but  upon 
the  amount  or  character  of  the  subject  matter,  that  is,  in 
the  thing  in  which  they  have  the  community  of  interest. 
Clearly,  therefore,  this  second  class  of  cases^  where 
one  may^sue  or  defend  for  all,  as  does  the  first,  applies 
only  to  proper  parties  to  an  action  of  which  the  court 
has  jurisdiction,  and  the  second  part  of  section  25  of  the 
Code  cannot  possibly  aid  plaintiff  in  sustaining  the 
court's  jurisdiction.  The  court  in  this  case  had  juris- 
diction, if  at  all,  as  is  always  the  case,  quite  irrespective 
of  the  number  of  claimants  and  the  right  under  section 
25  of  the  Code  of  one  of  them  to  sue  or  defend  for  all, 
because  and  only  if  plaintiff  and  those  for  whom  he  would 
sue  had  a  common  or  general  interest  in  the  subject  mat- 
ter of  the  controversy  of  which  the  court  had  jurisdic- 
tion. 

Whether  or  not  the  circuit  courts  of  this  state  have 
jurisdiction  of  the  subject  matter  involved  in  a  contro- 
versy where  the  separate  claims  of  the  different  parties 
to  the  action  are  below  the  jurisdictional  amount  has  been 
before  this  court  in  many  cases.  It  has  never  been  sus- 
tained except  where  such  parties  had  a  conamon  or  gen- 
eral interest  in  the  subject  matter  of  the  controversy,  as 
where  the  subject  matter  was  held  to  be  a  trust  fund  of 
which  the  court  had  jurisdiction  and  in  which  the  parties 
had  a  joint  interest  or  where  the  relief  to  be  granted  was 
■such  that  the  parties  had  a  common  and  general  interest 
in  its  enforcement.  Illustrative  of  the  first  of  these  two 
classes  is  Commonwealth  v.  Scott,  112  Ky.  252,  and  of 
the  second  class  is  Cumberland  Telephone  &  Telegraph 
Co.  V.  Hickman,  129  Ky.  220. 
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The  case  at  bar,  however,  does  not  come  within  the 
doctrine  of  these  cases  because  there  is  no  trust  fund 
involved  with  reference  to  which  the  defendant  com- 
pany can  be  held  to  be  the  trustee  and  the  gas  consumers 
the  cestuis  que  trust.  Nor  is  this  case  at  all  similar  to 
those  in  which  injunctive  or  other  coercive  reltef  is 
sought  to  require  of  the  defendant  performance  of  a 
contract  to  which  numerous  parties  are  jointly  entitled 
and  who,  therefore,  have  a  common  interest  in  the  sub- 
ject matter  of  the  controversy.  In  the  case  at  bar  the 
plaintiff  and  those  for  whom  he  would  sue,  have  no  com- 
mon or  general  interest  in  either  the  claims  asserted  or 
the  relief  sought  against  the  defendant  company.  They 
have  only  similar  but  entirely  separate  and  distinct 
claims  against  the  company  for  money  varying  in 
amounts  and  dependent  upon  facts  which  may  be  and 
probably  are  different  in  each  case.  They  arise  however 
under  the  same  contract  and  involve  the  same  question 
of  law  and  similar,  if  not  the  same,  questions  of  fact. 
By  reason  of  these  facts  plaintiff  claims  the  court  had 
jurisdiction,  even  if  there  was  no  community  of  interest 
in  the  subject  matter  of  the  litigation,  upon  authority  of 
Pomeroy's  Equity  Jurisprudence,  third  edition,  section 
268,  wherein  four  classes  of  cases  are  said  to  warrant 
the  exercise  of  the  familiar  equitable  jurisdiction  of 
courts  of  general  jurisdiction  to  prevent  a  multiplicity 
of  suits,  the  third  of  which  classes  is  thus  stated : 

**  (3)  Where  a  number  of  persons  have  separate  and 
individual  claims  and  rights  of  action  against  the  same 
party.  A,  but  all  arise  from  some  common  cause,  are 
governed  by  the  same  legal  rule,  and  involve  similar 
facts,  and  the  whole  matter  might  be  settled  in  a  single 
suit  brought  by  all  these  persons  uniting  as  co-plaintiffs, 
or  one  of  the  persons  suing  for  himself  alone.  The  case 
of  several  owners  of  distinct  parcels  of  land  upon  which 
the  same  illegal  assessment  or  tax  has  been  laid  is  an 
example  of  this  class.  ^^ 

But  even  if  we  assume  the  facts  bring  this  case  within 
<  hat  rule,  which  is  extremely  doubtful  from  the  illustra- 
tion given  in  a  much  stronger  case  for  its  application, 
since  the  relief  sought  was  injunction,  whereas  here  only 
separate  judgments  for  different  claimants  are  asked, 
this  court  in  I.  C.  E.  Co.  v.  Baker,  155  Ky.  512,  refused 
to  apply  same,  saying: 
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^'The  first  and  second  and  fourth  of  these  rules  have 
been  accepted  by  many  courts  as  sound,  but  .the  correct- 
ness of  rule  three,  which  is  relied  on  by  counsel  for  the 
railroad  company  as  authority  for  the  relief  sought,  de- 
pends upon  the  application  of  it.^  As  applied  to  some 
states  of  fact  it  is  not  open  to  objection,  as  to  others  it 
would  be.    .    .    . 

**In  this  state  the  subject  is  regulated  in  a  general 
way  by  section  25  of  the  C^vil  Code.    .    .    . 

"Adopting  the  idea  embraced  in  this  section  as  a 
basis,  we  have  in  many  cases  recognized  the  jurisdiction 
of  a  court  of  equity  to  prevent  a  multiplicity  of  actions 
by  requiring  all  of  them  to  be  heard  and  determined  in 
one  suit.  Whaley  v.  Commonwealth,  110  Ky.  154;  Com- 
iQonwealth  v.  Scott,  112  Ky.  252;  Sanders  v.  Hemdon, 
]28  Ky.  437;  Sutton  v.  Head,  86  Ky.  156;  Stoval  v.  Mc- 
Cutcheon,  107  Ky.  577;  McCann  v.  City,  23  Ky.  L.  R. 
558;  Gorley  v.  Citt,  23  Ky.  L.  R.  1782;  Overton  v.  Over- 
ion,  123  Ky.  311. 

''Without  extending  this  opiQion  with  extracts  from 
these  cases,  it  may  be  said  that  in  no  one  of  them  did 
J  he  court  approve  the  rule  laid  down  by  Pomeroy  in  class 
three  as  here  sought  to  be  applied,  and  we  do  not  find 
it  necessary  in  this  case  to  give  it  our  unqualified  ap- 
jiroval  or  to  enter  into  a  discussion  concerning  its  sound- 
ness.** 

In  Hyatt  v.  Anderson's  Trustee,  25  Ky.  L.  R.  133, 
Petitt  brought  an  action  for  himself  and  all  other  credi- 
tors of  a  corporation  to  enforce  the  double  liability  of 
Hyatt,  a  stockholder,  for  the  purpose  of  paying  the 
claims  of  all  the  creditors  of  the  corporation.  In  deny- 
ing Petitt 's  right  to  sue  for  the  others,  the  court  said: 

''We  do  not  see  that  any  question  of  general  or  com- 
mon interest  was  presented,  or  that  the  creditors  "^were 
^o  nimierous  that  they  could  not  have  been  brought  be- 
fore the  court  within  a  reasonable  time.  The  liability 
of  the  stockholder  to  each  creditor  was  several.  No 
creditor  had  any  interest  in  the  liability '  of  the  stock- 
liolder  to  any  other  creditor.  His  only  interest  in  the 
others  was  to  obtain  a  personal  judgment  in  favor  of 
himself  for  his  own  debt.'' 

In  the  recent  case  of  Union  Light,  Heat  &  Power 
Co.  V.  Mulligan,  177  Ky.  662,  this  court,  upon  the  author- 
ity of  Hyatt  V.  Anderson's  Trustee,  supra,  and  numer- 
ous other  cases  cited,  held  that  the  court  did  not  have 
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jurisdiction  where  one  of  the  numerous  gas  consumers 
of  the  city  of  Covington  sought  to  sue  fof  himself  and 
all  others  who  had  similar  individual  claims  against  the 
company  for  overcharge  under  its  franchise  contract 
with  the  city.  In  that  case,  as  in  this,  the  several  claims 
asserted  and  sought  to  be  combined  for  the  purpose  of 
giving  the  court  jurisdiction,  involved  a  common  ques- 
tion of  law  and  to  the  same  extent  as  here,  one  or  sim- 
ilar questions  of  fact.  That  case,  therefore,  if  adhered 
to,  is_  conclusive  as  to  this  one.  We  are  urged,  however, 
by  counsel  for  plaintiff,  to  distinguish  that  case  because 
the  court  recites  that  the  right  to  maintain  the  action 
was  asserted  therein  under  the  first  part  of  section  25 
of  the  Code,  whereas  plaintiff  is  here  asserting  that  right 
under  the  second  part  of  that  section. 

As  we  have  heretofore  in  this  opinion  attempted  to 
show  that  neither  the  first  nor  second  part  of  that  section 
could  possibly  be  construed  so  as  to  confer  jurisdiction 
upon  the  court,  and  the  mere  fact  it  is  now  claimed  that 
tlie  latter  portion  of  the  section  confers  jurisdiction  af- 
fords no  ground  for  distinguishing  this  case  from  the 
Mulligan  case,  supra.  Moreover,  in  that  case  the  court 
decided  upon  facts  entirely  analogous  not  only  that 
there  was  no  question  of  common  or  general  interest  in- 
.volved,  but  also  that  a  common  question  of  law  and  fact 
insofar  as  involved  here  was  insufficient  to  confer  jur- 
isdiction upon  the  court.  We  cannot  therefore  dis- 
tinguish that  case  from  this  upon  the  facts  involved  or 
the  questions  decided. 

It  is  therefore  clear  under  the  authorities  in  this 
state  that  the  mere  fact  that  separate  claims  of  different 
parties  for  money  arise  under  a  common  title  and  in- 
volve the  same  questions  of  law  and  fact  is  not  sufficient 
to  confer  jurisdiction  upon  a  circuit  court  it  otherwise 
would  not  have,  so  as  to  permit  therein  one  party  to  sue 
or  defend  for  all  under  section  25  of  the  Code. 

A  case  somewhat  analogous  in  principle,  but  treating 
of  the  jurisdiction  of  this  court,  is  Covington  Bros.  v. 
Jordan,  125  Ky.  73,  100  S.  W.  326. 

Hence  the  court  did  not  err  in  sustaining  the  special  ^ 
demurrer  and  dismissing  the  plaintiff  ^s  petition.  In  so 
doing  the  court  only  passed  upon  the  question  of  juris- 
diction and  did  not,  of  course,  in  sustaining  the  special 
demurrer  which  necessitated  the  dismissal  of  the  peti- 
tion, attempt  to  pass  upon  but  assumed  the  validity  of 
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plaintiff's  claim,  and  that  question  has  not  been  con- 
sidered and  is  nowise  affected  by  our  affinnance  of  that 
judgment.  We  say  this,  although  it  seems  unnecessary, 
simply  to  assure  counsel  for  both  plaintiff  and  defendant 
that  no  question  as  to  the  validity  or  proper  construction 
of  the  defendant's  franchise  contract,  which  we  are  ad- 
vised is  involved  in  other  litigation,  is  concluded  by  this 
\    opinion. 

Wherefore  the  judgment  is  aflSrmed. 


Chicago  Bonding  and  Insurance  Company  v.  PuDiam. 

(Decided  March  23,  1920.) 

Appeal  from  Nelson  Circuit  Court. 

1.  Insurance— Double  Indemnity— Beneficiaries.— A  combination  ac- 
cident insurance  policy  which  insures  both  the  assured  ajid 
beneficiary  against  injury  or  death  through  certain  named  acci- 
dents, and  contains  a  double  indemnities  clause,  which  reads: 
"If  the  assured  shall  sustain  such  injuries  >  .  .  then,  apd  in 
such  event  only,  the  company  will  pay  double  the  amount  other- 
wise payable  under  the  preceding  sections,"  confines  the  double 
indemnities  to  the  assured,  and  the  beneficiary  who  is  also  in- 
sured in  the  same  policy  cannot  recover  double  indemnities 
t^iough  killed  in  such  accident  as  would  have  entitled  the  assured 
to  the  benefits  of  such  clause  had  he  met  death  in  like  manner. 

2.  Insurance — Double  Indemnity — Beneficiaries. — ^Where  the  policy 
designates  the  person  who  takes  it  out  as  the  assured,  and  th9 
person  to  whom  the  Indemnities  are  payable  in  case  of  the 
death  of  the  assured,  beneficiary,  and  then  limits  the  double 
Indemnities  to  the  assured,  the  beneficiary  is  entitled  only  to  the 
sum  provided  in  that  part  of  the  policy  which  insured  her  against 
death  by  accident. 

WILLIAM  FURLONG  for  appellant 

E.  N.  FULTON,  NAT  W.  HALSTEAD.  O.  W.  STANLEY  and 
FRANK  E.  DAUGHERTY  for  appellee. 

Opinion  of  the  Court  by  Judge  Sampson — ^Reversing. 

Appellee,  Arch  H.  PuUiam,  was  adjudged  entitled  to 
recover  $10,000.00  on  a  combination  policy  of  accident 
insurance  issued  by  the  Prudential  Casualty  Company, 
of  Indianapolis,  to  him,  as  assured,  and  his  wife,  Alice 
M.  PuUiam,  beneficiary,  on  the  allegation  and  proof  of 
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the  accidental  death  of  the  wife  while  riding  as  a  pas- 
senger within  a  railroad  passenger  conveyance  using 
steam.  Before  the  conunencement  of  this  action  appel- 
lant, Chicago  Bonding  and  Insurance  Company,  took 
over  and  become  liable  on  all  policies  issued  by  the 
Prudential  Casualty  Company,  including  the  one  here 
sued  on.  Mrs.  Pulliam  was  killed  along  with  sev- 
eral other  persons  in  a  railway  train  collision  at  Shep- 
herdsville,  Kentucky,  December  20, 1917.  The  policy  of 
insurance,  under  its  combination  clause,  insured  the 
beneficiary  ''against  loss  resulting  within  ninety  days 
from  date  of  the  accident,  directly,  independently  and 
exclusively  of  all  other  causes,  from  bodily  injuries  ef- 
fected solely  through  accidental  means,  as  follows:  If 
such  injuries  are  sustained  by  said  beneficiary  while 
riding  as  a  passenger  in  a  railway  passenger  conveyance, 
using  steam,  etc.^'  The  policy  reads  in  part  as  follows: 

''In  consideration  of  the  premium  and  the  agree- 
ments and  statements  in  the  application,  a  copy  of  which 
is  endorsed  hereon  and  made  part  hereof,  which  state- 
ments the  assured  makes  by  the  acceptance  of  this  policy, 
and  warrants  to  be  true,  and  which  are  made  a  material 
part  hereof,  and  subject  to  the  definitions  and  general 
agreements,  as  conditions  hereinafter  contained 

Dobs  Hereby  Insubb 
Abch  H.  Pulliam 
(Hereinafter  called  the  assured) 
against  loss  or  disability  resulting  directly,  independ- 
ently and  exclusively  of  all  other  causes  from  bodily  in- 
juries, effected  solely  through  accidental  means — suicide 
while  sane  or  insane  is  not  covered — ^in    the    amounts 
hereinafter  specified. 

"The  principal  sum  of  this  policy  is  five  thousand 
dollars. '' 

Following  this  is  section  A  and  is  headed : 
"Section  A. 

"Fixed  Indemnities. 
"Death.  Dismemberinent  or  Loss  of  Sighf 
Under  this  heading  provision  is  made  for  payment 
of  the  principal  sum,  $5,000.00,  or  a  certain  part  thereof, 
to  the  assured  Arch  H.  Pulliam  on  condition  he  receive 
an  accidental  injury  within  the  tenns  and  conditions  of 
the  contract. 
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Section  B  of  the  policy  is  headed  '^Accumulations/' 
and  provides  that  in  the  event  the  premiums  are  paid  an- 
nually in  advance,  ten  per  cent  each  year  shall  be  added 
to  the  principal  sum,  until  said  sum  becomes  $7,500.00. 

There  is  a  section  **C,''  which  provides  for  **  Weekly 
Indemnities.''  Following  this  is  section  ''D,"  provid- 
ing for  *' Double  Indemnities,"  and  it  reads  as  follows: 

'*  Double  Indemnities. 

'*If  the  assured  shall  sustain  such  injuries;  (1)  while 
a  passenger  in  or  on  a  public  conveyance  (including  plat- 
form steps  or  running  board  thereof),  provided  by  com- 
Tnon  carrier  for  passenger  service;  (2)  or,  while  a  pas- 
senger in  an  elevator  used  for  passenger  service  only 
(excluding  elevators  in  mines) ;  (3)  or,  in  consequence 
of  the  burning  of  a  building  while  the  assured  is  therein ; 
(4)  or,  by  the  explosion  of  a  stationary,  locomotive, 
marine,  or  portable  boiler;  (5)  or,  in  consequence  of  a 
stroke  of  lightning;  (6)  or,  in  direct  consequence  of  a 
cyclone  or  tornado — then,  and  in  such  event  only,  the 
company  will  pay  double  the  amount  otherwise  payable 
under  the  preceding  sections." 

It  is  quite  apparent  from  the  reading  of  the  contract 
that  the  estate  of  Arch  H.  Pulliam,  the  assured,  would 
have  been  entitled  to  the  recovery  of  $10,000.00  under 
section  D,  ** Double  Indemnities,"  had  he  met  death  by 
accident  in  the  manner  which  the  beneficiary,  his  wife, 
came  to  her  death,  and  the  appellee  now  contends  that 
the  *' Double  Indemnities"  clause  of  the  policy  applies 
both  to  the  assured  and  the  beneficiary,  or  in  other 
words,  that  Arch  H.  Pulliam  is  the  assured  when  the 
contract  is  considered  as  one  insuring  against  accident 
to  him,  and  the  beneficiary  when  the  same  contract  is 
considered  as  assuring  his  wife,  Mrs.  Alice  M.  Pulliam, 
against  death  by  accident,  and  as  the  accident  happened 
to  the  wife  who  otherwise  would  have  been  beneficiary, 
and  the  company  became  liable  on  the  policy  to  Arch  H. 
J'uUiam,  he,  therefore,  became  the  beneficiary  and  not 
the  assured,  and  his  wife,  the  deceased,  became  the  as- 
sured within  the  meaning  of  the  policy,  and  this  is, the 
construction  placed  upon  the  contract  by  the  trial  court 
in  rendering  a  judgment  in  favor  of  Arch  H.  Pulliam  for 
Len  thousand  ($10,000.00)  dollars  on  the  policy  for  the 
accidental  death  of  the  wife. 
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Appellant  company  insists  that  the  principal  sum  to 
the  beneficiary  in  the  policy  is  $5,000.00,  and  that  the 
beneficiary  is  not  entitled  to  the  benefit  of  the  **  Double 
Indemnities"  clause,  but  only  to  the  initial  principal  sum. 

Section  ^*I"  entitled  ^'Insurance  of  Beneficiary,"  in 
eo  far  as  it  affects  this  litigation,  reads  as  follows : 

*' Section  I. 

^'Insukancb  OF  Bbneficiaby.  . 

'^In  case  the  policy  is  made  payable  to  a  sole  bene- 
ficiary who  is  specifically  named  in  the  application  and 
who  is  over  eighteen  and  under  sixty  years  of  age,  and 
who,  at  the  beginning  of  the  term  of  this  insurance  or 
any  renewal  thereof,  has  no  mental  or  physical  defect 
or  infirmity  and  has  no  other  insurance  in  this  company, 
this  contract,  subject  to  all  its  agreements,  conditions, 
definitions  and  limitations,  shall  also  insure  such  person 
against  loss  resulting,  within  ninety  days  from  the  date 
of  the  accident,  directly,  independently  and  exclusively 
of  all  other  causes,  from  bodily  injuries  effected  solely 
through  accidental  means  as  follows:  If  such  injuries 
are  sustained  by  said  beneficiary  while  riding  as  a  pas- 
senger within  a  railway  passenger  conveyance  using 
•  steam,  cable,  compressed  air  or  electricity  as  a  motive 
power ;  or  while  a  passenger  within  a  passenger  elevator 
provided  for  passenger  service  only  (excluding  ele- 
vators in  mines) ;  or  while  riding  as  a  passenger  upon 
a  steam  vessel  duly  licensed  for  the  regular  transporta- 
tion of  passengers ;  or  in  consequence  of  the  burning  of 
a  building  while  therein;  and  shall  result  in  any  loss 
specified  in  this  section,  the  company  will  pay  for  such 
loss  a  fixed  indemnity  as  follows : 

**For  loss  of  life  (suicide  while  sane  or  insane  is  not 
covered)  .. — The  initial,  prin- 
cipal sum  covered. 
For,  etc 

*'The  indemnities  provided  in  this  section  shall  not 
be  affected  by  the  provisions  of  section  A  or  section  B." 

All  this  appears  upon  the  second  page  of  the  policy, 
while  the  ''Double  Indemnities"  clause  is  on  page  1.  So 
also  is  sectipn  A  and  section  B  on  page  1.  These  last 
named  sections  of  the  policy  do  not  relate  to  the  double 
indemnities  clause,  but  section  ''A"  provides  in  what 
event  the  assured.  Arch  H.  Pulliam,  or  his  estate,  shall 
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become  entitled  to  benefits  in  case  of  his  death  or  injury 
by  accident,  while  section  **B''  only  relates  to  ** Accumu- 
lations'' which  increase  the  amount  of  the  policy.  Ex- 
cepting these  two  sections  from  the  effect  of  section  **!/' 
which  insures  the  beneficiary,  the  *' Double  Indemnities'' 
clause  ,yet  remains,  and  from  this  appellee.  Arch  H. 
Pulliami  argues  that  as  only  two  sections  are  excepted 
from  the  operation  of  the  policy  in  case  the  beneficiary 
leceive'the  injury  instead  of  the  assured,  all  the  other 
sections  of  the  policy  are  in  full  force  and  effect,  and, 
therefore,  section  *'D"  which  provides  ** Double  In- 
demnities" is  a  part  of  the  contract  of  insurance  issued 
on  the  life  of  the  beneficiary  when  she  is  the  person  in- 
jured or  killed  by  the  accident. 

A  careful  reading  of  the  contract  discloses  that  the 
*' Double  Indemnities"  section  of  the  policy  applies  only 
to  the  assured.  Arch  H.  Pulliam,  and  not  to  the  bene- 
ficiary in  case  the  accident  happens  to  her.  There  can  be 
no  mistake  about  who  is  the  assured  because  that  is 
specifically  set  out  in  black  faced  type  near  the  top  of 
the  first  page  of  the  policy.  Section  **D,"  which  is  the 
only  one  providing  double  indemnities,  reads:  **If  the 
assured  shall  sustain  such  injuries  .  .  .  then,  and 
in  such  event  only,  the  company  will  pay  double  the 
amount  otherwise  payable  under  the  preceding  sec- 
tions." According  to  the  terms  of  this  section,  only 
the  assured.  Arch  H.  Pulliam,  is  entitled  to  double  in- 
demnities in  case  of  an  accidental  injury  or  accidental 
death,  *Hhen,  and  in  such  event  only  the  company  will 
pay  double  the  amount  otherwise  payable." 

If  the  appellee  is  right  in  his  contention  that  the  ben- 
eficiary, Mrs.  Alice  M.  Pulliam,  became  and  was  the  as- 
sured within  the  meaning  of  the  policy,  in  every  instance 
where  she  was  insured  against  accidental  injury  or 
death,  then,  of  course,  section  **D,"  carrying  ** Double 
Indemnities"  would  apply  to  her,  but  the  contract  does 
not  so  read.  It  says:  *'This  contract  subject  to  all  its 
agreements,  conditions,  definitions  and  limitations,  shall 
also  insure  such  persons  (beneficiary)  against  loss  .  .  . 
(accidental  injury  or  death)  the  company  will  pay  for 
such  loss  a  fixed  indemnity  as  follows: 

**For  loss  of  life  (suicide  while  sane  or  insane  not 
covered) The  initial  principal  sum." 

The  policy  specifically  provides  double  indemnities 
in  case  of  accidental  injury  or  death  of  the  assured,  Arch 
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H.  PuUiam  only,  but  it  nowhere  provides  for  double  in- 
demnities for  the  beneficiary  in  case  of  her  accidental  in- 
jury or  death.  If  section  **D''  had  not  in  terms  confined 
double  indemnities  to  the  assured,  and  provided  that  only 
in  the  event  of  his  injury  the  company  would  pay  double 
the  amount  otherwise  payable  under  the  policy,  appel- 
lee's contention  that  the  policy  is  susceptible  of  two  con- 
structions, one  of  which  would  give  appellee  only 
$5,000.00,  while  the  other  would  give  him  $10,000.00, 
which,  under  a  well  knowii  rule  of  construction,  would 
give  the  insured  the  larger  sum,  would  be  well  taken  and 
easily  sustained.  There  is  no  room  for  a  dual  construc- 
tion of  *' section  D,*'  and  therefore  the  rule  just  referred 
to,  governing  the  construction  of  policies  of  insurance, 
can  have  no  application  to  the  facts  of  this  case.  If  this 
section  had  read  **If  the  injuries  are  sustained: 
(1)  while  a  passenger  in  a  public  conveyance,  etc.,'^  the 
policy  would  then  have  been  susceptible  of  two  construc- 
tions, and  the  insured  and  beneficiary  would  both  be  en- 
titled to  the  benefit  of  the  doubt,  and,  therefore,  to  the 
benefit  of  the  double  indemnities  clause,  but  the  insertion 
of  the  word  '* assured"  in  said  section,  which  in  this 
policy  means  Arch  H.  PuUiam,  according  to  its  terms, 
deprived  the  beneficiary,  Mrs.  Alice  M.  Pulliam,  of  the 
benefits  of  this  section. 

For  the  reasons  indicated,  the  judgment  is  reversed 
with  directions  to  enter  a  judgment  for  $5,000.00  with  in- 
terest and  cost  below. 

Whole  court  sitting. 


New  Hampshire  Fire  Insurance  Company  v.  Rupardi 

et  aL 

(Decided  March  23,  1920.) 

Appeal  from  Clark  Circuit  Court. 

I.  Insurance — Damages  Incurred  by  Explosive. — Where  a  policy  of 
Insurance  insures  against  losses  from  fire,  the  damages  incurred 
by  the  Insured  property  by  an  explosion,  which  is  preceded  by 
an  antecedent,  hostile  fire,  in  the  insured  property,  and  which 
causes  the  explosion,  or  of  which  the  explosion  is  an  incident, 
the  damages  from  the  explosion  are  within  the  risks  insured 
against,  whether  the  effects  of  the  explosion  are  or  are  not  ex- 
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cepted  from  the  risks.  In  such  instances  the  fire  is  the  proxi- 
mate cause  of  the  damages. 

2.  Insurance — Explosion — Exception. — Under  a  policy  of  insurance, 
which  insures  against  losses  from  fire,  but  •  excepts  from  the 
risks,  the  damages  to  the  insured  property  by  an  explosion,  un- 
less fire  follows  the  explosion,  and  then  makes  the  insurer  liable 
for  the  damages  resulting  from  the  fire,  only,  but,  under  which 
the  Insurer  is  liable  for  the  damages  caused  by  an  explosion, 
which  is  an  incident  of  or  caused  by  an  antecedent,  hostile  fire, 
in  the  property,  an  explosion,  which  is  caused  by  the  ignition  of 
an  explosive  substance,  by  the  fiame  of  a  lighted  match,  a  lighted 
lamp,  gas  jet,  cigar,  or  fire  within  a  furnace  or  stove,  where  it  is 
intended  to  ^e,  is  within  the  exception,  and  such  fire  is  not  an 
antecedent  fire,  within  the  meaning  of  the  policy. 

3  Insurance — Explosion — ^Exception. — Under  a  policy  of  insurance 
against  losses  by  fire,  but,  which  excepts  damages  to  the  insured 
property  by  an  explosion,  the  fire  necessary  to  precede  and  cause 
the  explosion  to  make  the  insurer  liable  for  the  damages  from  the 
explosion  must  be  such  a  fire,  as,  if  unmolested  would  result  in 
the  total  or  partial  destruction  of  the  insured  property,  and  such 
a  fire  is  denominated  a  hostile  one,  and  is  distinguished  from 
the  flames  of  a  lighted  match,  a  lighted  lamp,  gas  jet.  cigar,  or  a 
fire  in  a  furnace  or  stove,  where  it  is  intended  to  be,  and  such 
like,  which  are  denominated  inncTcent  fires,  and  are  not  fires 
within  the  meaning  of  the  policy. 

4.  Insurance — Explosion. — ^An  explosion  within  the  meaning  of  a 
policy  insuring  against  losses  from  fire,  is  not  an  explosion  as  such 
might  be  understood  by  scientists,  but  is  what  an  explosion  is 
understood  to  be  by  ordinary  persons  generally. 

GORDON  &  LAURENT  and  FRANK  M.  DRAKE  for  appellant. 

BENTON  &  DAVIS,  PENDLETON  &  BUSH  and  B.  R.  JOUETT 
for  appellees. 

Opinion  of  the  Coubt  by  Judge  Hubt — ^Affirming. 

In  the  circuit  court,  the  appellant,  The  New  Hamp- 
shire Fire  Insurance  Company,  and  each  of  the  follow- 
ing named  insurance  companies,  Phoenix  Assurance 
Company,  Ltd.,  of  London,  Boston  Insurance  Company, 
Equitable  Fire  and  Marine  Insurance  Company,  MicM- 
gan  Commercial  Insurance  Company,  Germania  Fire  lur 
surance  Company,  of  New  York,  Caledonian  Insurance 
(>ompany,  The  Connecticut  Fire  Insurance  Company, 
liorthem  Fire  Insurance  Company,  Henry  Clay  Fire  In- 
surance Company,  and  The  North  American  Assurance 
Company,  were  defendants  in  separate  actions,  which 
were  instituted  against  them  by  the  appellees,  Thomas 
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Rupard,  et  al.,  who  were  partners,  and  engaged  in  the 
business  of  merchants  in  Winchester.  The  appellees 
held  a  policy  of  insurance  in  each  of  the  companies,  which 
insured  them  against  damages,  to  their  goods  and  wares, 
and  the  fixtures  in  their  place  of  business,  from  fire.  Each 
of  the  policies  contained  the  following  stipulation: 

^*This  company  shall  not  be  liable  for  loss  caused  di- 
rectly or  indirectly  .  .  .  (unless  fire  ensues  and  in 
that  event  for  the  damages  by  fire  only),  by  explosion 
of  any  kind.    .    .    .*' 

The  petitions  averred,  that,  on  June  1,  1918,  the  ap- 
pellees suffei?ed  damages  in  the  sum  of  $5,501.25  from 
the  partial  destruction  of  their  stock  of  merchandise  by 
fire,  and  $884.40  from  partial  destruction  of  the  fixtures 
bj-  the  same  fire,  while  the  merchandise  and  fixtures  were 
in  their  business  house,  which  was  designated  in  the 
policies. 

The  insurance  companies,  each,  filed  an  answer, 
wherein  the  amounts  of  the  losses  were  denied,  but^  dam^ 
ages,  in  the  sum  of  $385.99,  to  the  stock  of  merchandise 
by  fire,  was  admitted.  Each  of  the  companies,  also,  in 
Its  answer,  relied  upon  the  clause  in  the  policy,  which 
exempted  it  from  liability  for  damages,  suffered  by  the 
insured  projyerty  from  explosion,  and  affirmatively 
averred,  that  practically  all  the  damage,  suffered  by  the 
property  and  complained  of  in  the  petitions,  was  caused 
by  an  explosion  of  gas,  which  took  place  underneath  the 
floor  of  the  building,  and  the  only  damage  by  fire,  was 
from  a  fire  which  ensued  after  the  explosion,  and  that 
such  damage  amounted  to  the  sum  of  $385.99,  only. 

The  replies  denied,  that  the  damages  resulted  from 
the  explosion,  or  that  the  damage  by  the  fire  amounted 
only  to  the  sum,  admitted  in  the  answers,  but,  admitted 
that  an  explosion  did  occur,  and  averred,  that  the  build- 
ing and  goods  were  on  fire  before  the  explosion,  and  the 
explosion  was  a  result  of  the  antecedent  fire,  and  the  fire 
was  not  the  result  of  the  explosion.  x 

By  agreement  of  the  parties,  the  eleven  actions  were 
tried  together,  and  a  joint  verdict  and  judgment  rendered 
as  if  there  had  been  but  one  action.  By  further  agree- 
ment, the  appeals  of  all  are  made  upon  one  record  and 
considered  as  if  but  one  appeal,  under  the  style,  above 
named. 

The  trial  resulted  in  a  verdict  by  the  jury  in  favor 
of  the  appellees,  in  the  sum  of  $4,500.00  damages  to  the 
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goods  and  wares,  and  $800.00  to  the  fixtures,  and  a  joint 
judgment,  against  the  defendants  for  the  damages,  was 
rendered. 

The  defendants*  motion  for  a  new  trial  being  over- 
ruled, they  have  appealed,  and  urge  as.  grounds  for  a 
reversal,  (1)  that  the  court  erred  in  overruling  their 
motion  for  a  directed  verdict  at  the  close  of  the  plaintiffs' 
evidence  and  at  the  close  of  all  the  evidence,  and,  (2), 
that  the  court  erred  in  giving  and  refusing  instructions 
to  the  jury. 

There  is  substantially  no  dispute  as  to  the  facts  rela- 
tive to  the  manner  of  the  losses;  that  is,  the  facts,  the 
occurrence  of  which  were  visible,  but,  the  inferences  from 
the  visible  facts  are  susceptible  of  much  dispute.  The 
room  in  which  the  goods,  wares  and  merchandise  were 
stored,  which  was  covered  by  the  policies  of  insurance, 
was  seventy-five  feet  in  length,  twenty-one  feet  in  width 
and  ten  or  eleven  feet  from  floor  to  the  ceiling.  About 
fifteen  feet  from  the  rear  end  of  the  room,  and  rather 
to  one  side  from  the  center,  was  situated  a  gas  stove, 
used  for  heating  the  room,  and  was  supplied  with  natural 
gas,  by  a  pipe,  which  protruded  through  the  floor,  from 
underneath  at  that  place.  Underneath  the  floor,  at  the 
front  end  of  the  room,  was  a  cellar  about  fifteen  feet  in 
length,  and  the  same  in  width.  The  distaujce,  from  the 
rear  end  of  the  cellar  to  the  location  of  the  pipe,  was 
about  forty-five  feet,  and  from  the  cellar  to  the  rear  wall 
of  the  room,  the  ground  approached  so  near  to  the  floor, 
that  the  space  was  insufficient  to  permit  the  body  of  a 
man  to  crawl  between  them.  On  the  morning  of  the  day 
upon  which  the  losses  occurred,  the  appellees  removed 
the  stove,  and  severed  its  connection  with  the  pipe.  In 
the  afternoon,  the  services  of  a  plumber  were  secured, 
by  some  one,  for  the  purpose  of  ascertaining  whether 
there  was  a  leak  of  the  gas  from  the  pipe,  and  if  such 
was  discovered  to  be  true,  presumably,  to  remedy  the 
defect  in  the  pipe.  Strangely,  the  record  does  not  in- 
dicate who  it  was,  that  secured  the  services  of  the 
plumber,  or  why  it  was  that  it  was  apprehended,  therQ 
was  a  leak  of  the  gas;  but  the  plumber  came  into  the 
building  and  went  to  where  the  pipe  had  been  disconnect- 
ed from  the  stove,  but  did  not  discover  the  odor  of  gas, 
and  then  he  went  to  the  front  end  of  the  room,  and  de- 
scended into  the  cellar,  but,  finding,  that  the  cellar* did 
not  extend  back  to  the  pipe,  and  the  space  between  the 
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floor  and  the  ground  underneath  was  not  of  sufiScient 
depth  to  enable  him  to  reach  the  place  where  the  pipe 
was,  he  returned  into  the  store  room,  with  the  statement, 
that  he  would  have  to  remove  some  of  the  boards,  which 
composed  the  floor  to  enable  him  to  continue  the  investi- 
gation. He,  then,  did  remove  two  short  boards  from  the 
floor,  near  the  place  where  the  pipe  had  been  connected 
with  the  stove.  At  this  time,  the  doors  and  windows  of 
the  house  were  open,  and  had  been  during  the  day.  The 
plumber  who  states  that  his  organ  of  smell  is  susceptible 
to  the  odor  of  gas,  and  that  he  had  not  discovered  the 
presence  of  gas  anywhere  upon  the  premises,  and  after 
removing  the  boards,  he,,  yet,  was  unable  to  detect  the 
odor  of  gas,  then,  lighted  a  match  and  held  it  near  to 
the  aperture,  which  he  had  made  in  the  floor,  presum- 
ably, for  the  purpose  of  enabling  him  to  see  underneath 
the  floor  through  the  aperture.  A  flame  of  fire  immed- 
iately occurred,  which,  at  the  first,  was  drawn  down 
through  the  aperture,  but,  immediately,  came  back  and 
proceeded  to  blaze  upward.  The  flame  at  the  first  was 
small,  but  rapidly  grew  to  three  or  four  feet  in  height. 
The  boards  of  the  floor  around  the  aperture,  for  two  or 
three  feet,  took  fire  and  the  fire  spread  in  lines  to  several 
feet  from  the  hole  in  the  floor.  A  table,  upon  which  the 
merchandise  was  piled,  began  to  burn,  and,  also,  the 
merchandise  upon  it.  Shoes  and  papers  upon  the  floor, 
clothing  and  other  articles,  nearby,  took  fire  ana  were 
burning.  The  flame  grew  until  it  reached  nearly  to  the 
ceiling  of  the  room.  The  plumber  inquired  where  the 
meter  was  situated,  and  being  informed  by  one  of  the 
proprietors,  started  toward  the  front  of  the  room.  One 
of  the  proprietors  was  about  fifteen  feet  away  from  the 
fire,  in  conversation  with  a  customer,  when  his  atten- 
tion was  attracted  to  it,  which,  he  says,  was  then  five  or 
six  feet  in  height,  from  the  floor.  The  floor  was  burning 
as  well  as  the  table  nearby,  and  he  stepped  to  the  table 
and  began  to  attempt  to  beat  out  the  flames,  upon  the 
burning  clothing  with  his  hands.  Another  of  the  pro- 
prietors was  engaged  about  fifteen  feet  away,  when  his 
attention  was  attracted  to  the  flame,  and  approaching  it, 
he  was  directed  to  call  the  fire  department,  which  he 
started  to  do,  and  got  to  near  the  front  of  the  room.  At 
this  time,  an  employee,  who  was  nearby,  seized  a  bucket 
of  waste  water  from  the  cooler,  and  threw  it  upon  the 
flames,  when,  immediately,  an  explosion,  underneath  the 
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floor,  occurred,  which  blew  out  the  windows  in  the  room, 
and  nearly  wrecked  the  building.  The  time,  which  tran- 
spired between  the  lighting  of  the  match  and  the  ex- 
plosion, can  not,  from  the  evidence,  be  definitely  fixed, 
as  the  opinions  of  the  witnesses  differ,  and  under  the  ex- 
citement of  the  moment,  it  is  apparent,  that  their  mere 
opinions  would  not  be  of  much  value,  but  the  plumber, 
after  seizing  a  wrench,  started  toward  the  front  of  the 
building,  and  had  gone  about  forty  feet  when  the  ex- 
plosion occurred,  and  the  one,  who  started  to  call  the  fire 
department,  did  not  reach  the  front  of  the  building  be- 
fore the  explosion,  but  some  appreciable  time  had  ex- 
pired between  the  lighting  of  the  match  and  the  time, 
when  the  plumber  and  the  other  started  toward  the  front 
of  the  building,  and  hence,  from  the  time  of  the  lighting 
of  the  match  to  the  explosion,  was  probably  a  period 
from  three  to  five  or  six  minutes.  Whether  the  fire  de- 
partment ever  arrived,  does  not  appear,  but  certain  other 
parties,  after  the  explosion,  quenched  the  flames,  by  the 
use  of  water  and  chemicals  for  the  extinguishment  of 
fire.  The  floor,  for  several  feet  around  the  hole,  made  by 
ihe  removal  of  two  short  boards,  was  charred  and  burn- 
ed ;  the  boxes,  upon  the  shelves  in  the  room,  were  scorched 
from  heat  and  flames,  cmd  much  of  the  merchandise 
showed  the  effects  of  burning.  The  injuries  to  the  mer- 
chandise consisted  in  its  being  burned,  scorched,  torn, 
broken  and  injured  by  water  and  chemicals,  all  of  which 
were  the  results  of  fire,  and  the  efforts  to  subdue  the 
fire,  and  the  explosion. 

The  overruling  of  the  appellant's  motion  for  a  di- 
rected verdict,  in  their  favor,  at  the  close  of  the  evidence 
for  appellees,  should  not  have  prevailed,  as  the  appel- 
lants' admitted,  in  their  answers,  a  loss  suffered  by  ap- 
])ellees  within  the  risks  insured  against,  by  the  policies, 
1  rom  the  action  of  fire  alone,  and  they  do  not,  now,  in- 
sist, that  the  court  should  have  sustained  their  motion; 
but,  at  the  close  of  all  of  the  evidence,  they  moved  the 
court  to  direct  the  jury,  peremptorily,  to  find  a  verdict 
for  the  plaintiff,  for  the  amount  of  the  loss  admitted  by 
the  answers,  and  nothing  more.  The  motion  was  properly 
overruled,  because  the  evidence  was  contradictory  as  to 
the  amount  of  the  damages,  which  had  been  caused,  sole- 
ly, by  fire  within  the  risk,  provided  against,  by  the  pol- 
icies, and  there  was  evidence,  which  tended  to  prove, 
that  the  damage,  from  fire  alone,  was  in  excess  of  the 
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sum,  which  the  jury  was  directed  to  find  by  the  instruc- 
tion moved  for.  The  important  effect  of  the  instruction 
would  have  been,  if  given,  that  the  court,  as  a  legal  con- 
clusion fjom  the  facts  in  evidence,  would  have  held,  that 
the  appellees  were  not  entitled  to  recover  for  any  dam- 
ages to  the  insured  property  from  the.  effects  of  the  ex- 
plosion; and  appellants  insist,  that  damages,  resulting 
from  an  explosion  of  any  kind,  being  excepted  from  the  ' 
risk  insured  against,  under  the  contracts,  embraced  in 
the  policies,  it  was  error  to  deny  the  instruction  under 
the  uncontradicted  proof  of  the  facts.  That  a  distinction 
has  been  held  to  exist,  by  many  courts,  between  the  lia- 
bility of  an  insurer  under  a  contract,  which  unqualifiedly 
insures  against  loss  from  fire,  and  does  not  contain  an 
exception  of  a  loss  to  the  property  by  explosion,  and  the 
liability  under  a  contract,  which  insures  against  fire,  but 
excepts  the  risk  of  loss  caused  by  an  explosion,  must  be 
conceded.  It  must,  also,  of  course,  be  conceded,  that 
there  is  no  liability  upon  an  insurer  under  a  contract, 
which  insures  against  risk  from  fire,  only,  for  damages 
caused, by  an  explosion,  unless  there  is  an  ignition  or 
burning  in  whole  or  in  part  of  the  insured  property  by  a 
fire,  as  the  term  is  commonly  understood,  either  as  a 
oause  of  or  in  consequence  of  the  explosion.  However, 
the  general  rule  prevailing,  is,  that  an  insurer  under  a 
contract,  which  insures  against  losses  from  fire,  is  liable 
for  damages,  caused  to  the  insured  property  by  an  ex- 
plosion, where  there  is  a  fire,  as  suQh  term  is  popularly 
understood,  burning  in  the  property,  and  it  is  followed 
by  an  explosion,  which  is  an  incident  of  or  is  caused  by 
the  fire.  In  such  instances,  it  is  considered,  that  the 
entire  loss,  both  from  the  fire  and  the  explosion,  is  a 
Joss  caused  by  the  fire,  and  this  rule  of  liability  is  ap- 
plied to  the  insurers  under  the  contracts,  which  except 
the  risks  of  explosion,  as  well  as  those,  which  do  not  ex- 
cept such  risks.  The  fire  in  such  instances,  is  held  to  be 
the  proximate  cause  of  the  entire  loss.  Waters  v.  Mer- 
chants L.  Co.,  36  U.  S.  213;  Sripture  v.  Lowell  Mut.  Fire  . 
Ins.  Co.,  64  Mass.  357;  Millaudon  v.  N.  0.  Ins.  Co.,  4  La. 
Ann.  15;  Washburn  v.  Farmer's  Ins.  Co.,  2  Fed.  304; 
Washburn  v.  Miami  Valley  Ins.  Co.,  2  Fed.  633;  Hall  v. 
National  Fire  Ins.  Co.,  115  Tenn.  513;  Dows  v.  Fanuel 
Hall  Ins.  Co.,  127  Mass.  346;  Smith  v.  Universal  Ins. 
Co.,  19  IT.  S.  176 ;  Babcock  v.  Montgomery  Co.  Ins.  Co., 
4  Comst.  (N.  Y.)  326;  Peters  v.  Warren  Ins.  Co.,  39  U.     t 
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S.  99;  Mitchell  v.  Potomac  Ins.  Co.,  183  U.  S.  51;  Amer. 
Steam  Boiler  Ins.  Co.  v.  Chicago  Sugar  Refining  Co.,  57 
Fed.  294;  Renshaw  v.  Ins.  Co.,  33  Mo.  App.  394;-Dorsey 
V.  Ins.  Co.,  56  Md.  70;  Ins.  Co.  v.  Foote,  22  Ohio  St.  Rep. 
340;  La  Force  v.  WUUams  City  Fire  Ins.  Co.,  43  Mo. 
App.  518;  Lynee  Gas  &  Electric  Co.  v.  Meriden  Fire  Ins. 
Co.,  20  R.  R.  A.  297;  aements,  p.  123;  May,  vol.  2, 1956; 
Hustace  v.  Phoenix  Ins.  Co.,  62  L.  R.  A.  651.  Under  policy 
contracts  which  insure  against  losses  from  fire  and  which 
contain  no  exceptions  of  risk  from  explosions,  there  is 
much  contrariety  of  opinion  as  may  be  gathered  from 
the  decisions  of  the  courts,  in  the  various  jurisdictions, 
as  to  what  constitutes  a  fire  within  the  meaning  of  the 
contract ;  and  as  the  proximate  causes  of  the  loss,  where 
an  explosion  has  occurred,  as  well  as  a  fire ;  and  the  ex- 
tent of  the  liability  of  the  insurer  from  losses  by  fire 
where  an  explosion  has  also  occurred ;  but,  under  policies 
containing  the  terms  of  the  ones  upon  which  the  instant 
actions  were  founded,  there  seems  to  be  a  unanimity  of 
opinion  -among  the  courts,  which  have  considered  the 
subject,  as  to  what  shall  constitute  a  preceding  or  ante- 
cedent fire,  necessary  under  the  principles  applying  to 
constitute  the  proximate  cause  for  the  losses,  where  an 
explosion  is  an  incident  of  or  is  caused  by  the  fire,  and, 
also,  causes  damages  to  the  insured  property.  The  con- 
tracts in  the  instant  cases,  except  from  liability,  the  in- 
surers, for  damages  to  the  insured  property  by  an  ex- 
plosion, unless  a  fire  ensues,  and  then  the  damages  are 
confined  to  the  losses  from  the  fire,  only.  Under  contracts 
for  insurance,  against  fire,  containing  the  above  stipula- 
tions, as  heretofore  stated,  the  insurers  are  not  liable 
for  any  damages  to  the  insured  property,  caused  by  an 
explosion  which  is  not  preceded  by  fire,  which  causes  it, 
or  of  which  it  is  an  incident.  If  a  fire  precedes  the  ex- 
plosion, and  causes  it,  then  the  entire  damages,  caused 
by  both  the  fire  and  the  explosion,  are,  under  the  general 
rule,  as  above  stated,  held  to  be  damages  by  fire,  and  are 
within  the  risks,  insured  against.  Mitchell  v.  Potomac 
Ins.  Co.,  183  U.  S.  42;  Hall  v.  National  Fire  Ins.  Co.,  115 
-Tenn.  513;  Transatlantic  Fire  Ins.  Co.  v.  Dorsey,  56 
Md.  70;  United  Ins.  Co.  v.  Foote,  22  Ohio  St.  Rep.  340; 
Stephens  v.  Fire  Association,  123  S.  W.  (Mo.)  63;  Briggs 
V.  North  American  &  Merchants  Ins.  Co.,  53  N.  Y.  446; 
Home  Lodge  Assn.  v.  Queens  Ins.  Co.,  110  N.  W.  778; 
La  Force  v.  Williams,  etc.,  Co.,  43  Mo.  App.  518 ;  Phoenix 
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Ins.  Co.  V.  Greer,  61  Ark.  512^  Heuer  v.  National  Ins.  Co., 
33  N.  E.  411 ;  Wheeler  v.  Phoenix  Ins.  Co.,  203  N.  Y.  283 ; 
German  American  Ins.  Co.  v.  Hyman,  42  Col.  156 ;  Metro- 
politan Casualty  Co.  v.  Bergheim,  21  Cal.  527;  Cohn  v. 
National  Fire  Assurance  Co.,  96  Mo.  App.  240;  Ross  v. 
liondon,  etc.,  Co.,  84  Atl.  1050 ;  Heffron  v.  Kittaning  Ins. 
Co.,  132  Pa.  St.  580;  Smiley  v.  Citizens  F.  M.  &  L.  Ins. 
Co.,  14  W.  Va.  33;  St.  Johns  v.  Amer.  Mut.  Ins.  Co.,  11 
N.  Y.  516.  From  the  above  authorities,  a  rule  is  deduci- 
])le  by  which  to  determine  the  character  of  the  fire,  which 
must  precede  the  explosion  and  ignite  the  explosive  sub- 
stance or  cause  the  formation  of  the  substance,  causing 
the  explosion,  in  order  that  the  eflPects  of  the  explosion 
may  be  taken  out  of  the  exception  in  contracts  for  the 
insurance  against  losses  by  fire,  as  in  the  instant  case. 
Such  a  fire  is  substantially  defined  in  Home  Lodge  Asso- 
ciation V.  Queens  Ins.  Co.,  supra,  as  such  a  fire,  that  if  it 
had  pursued  its  natural  course,  would  have  resulted  in 
a  total  or  partial  destruction  of  the  property  insured. 

Such  a  fire  is  defined  substantially  in  the  same  way,  in 
Transatlantic  Fire  Ins.  Co.  v.  Dorsey,  supra,  and  in 
German  American  Ins.  Co.  v.  Hyman,  supra.  Such  a 
fire  in  the  insured  property  followed  by  an  explosion 
during  the  progress  of  the  fire,  as  an  incident  of  or 
caused  by  the  fire,  is  held  to  be  the  proximate  cause  ot 
the  damages  from  the  explosion  as  well  as  the  fire,  and 
within  the  risks  insured  against  by  the  contract,  although 
the  contract  excepts  liability  for  loss  by  explosion.  Such 
a  fire  is  distinguished  from  the  flame  of  a  lighted  match, 
a  lighted  lamp,  gas  jet,  cigar  or  a  fire  within  a  furnace 
or  stove  where  it  is  intended  to  be.  The  former  kinds 
of  fire  are  usually  denominated  hostile,  in  the  nomen- 
clature of  the  law,  while  the  latter  kinds  are  denominated 
innocent  fires,  and  when  an  explosion  is  caused  by  an 
explosive  substance  coming  into  contact  with  an  inno- 
cent fire,  alone,  the  effects  of  the  explosion  are  attributed 
to  the  explosion  as  the  proximate  cause  and  not  the  fire, 
and  hence,  damages,  from  such  an  explosion  are  within 
the  exceptions  in  the  contract. 

A  rule  of  evidence,  which  applies  to  such  a  contro- 
versy, as  in  the  instant  case,  is  that  the  burden  is  cast 
upon  the  insurance  companies,  before  they  can  escape 
liability,  to  show,  that  the  damages  claimed,  fall  within 
the  exception  in  the  policies,  German  American  Ins. 
Co.  V.  Hyman,  supra,  Stephens    v.    Fire    Association, 
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sxipra,  Transatlantic  Fire  Ins.  Co.  v.  Bamberger,  11  S. 
W.  595;  Phoenix  Ins.  Co.  v.  Luce,  123  Fed.  257;  Blosin- 
game  v.  Home  Ins.  Co.,  17  Pac.  925;  Friedman  Co.  v. 
Atlas  Ins.  Co.,  133  Mich.  212;  London  &  L.  F.  Ins.  Co. 
V.  Crank,  91  Tenn.  376. 

From  the  facts  proven,  it  may  reasonably  be  inferred, 
that  the  explosion  was  that  of  natural  gas,  with  an  ad- 
mixture of  the  necessary  quantity  of  air,  and  heated  to 
the  necessary  degree  to  produce  an  explosion.  While  no 
one  pretends  to  have  smelled  the  odor  of  natural  gas  or 
to  have  apprehended  an  explosion,  and  the  plumber  is 
emphatic  in  his  statement,  that  he  did  not  discover  the 
presence  of  gas,  but,  from  the  fact,  that  he  came  to 
stop  a  gas  leak  it  mkj  be  inferred,  that  some  one  had  de- 
tected it,  or  thought  so  at  least.  A  gas  pipe  was  under 
the  floor,  and  the  phenomena  was  such  as  common  ex- 
perience teaches,  accompany  the  presence  of  natural  gas, 
under  certain  circumstances.  Under  the  principles  de- 
ducible  from  the  authorities  cited,  it  is  very  clear,  that 
jf  the  explosion  was  caused,  alone,  from  the  flame  of  the 
match  in  the  hands  of  the  plumber,  coming  in  contact 
with  inflammable  natural  gas,  which  took  fire,  and  con- 
tinued to  burn,  and  such  inflammable  gas  was  a  part  of 
a  body  of  natural  gas,  which  was  of  an  explosive  char- 
acter and  thus  the  explosion  resulted,  there  would  be  no 
liability  upon  the  insurers  for  any  damages  resulting 
from  the  explosion,  unless  a  fire  resulted,  and  then  from 
the  effects  of  the  fire,  only.  It  is,  however,  equally  true, 
that  if  an  antecedent,  hostile  fire  was  burning  in  the 
building,  and  in  the  insured  property,  which  was  of  such 
a  character,  that,  if  unmolested,  would  have  consumed 
the  property  and  that  the  explosion  followed  this  fire  as 
a  result  or  incident  of  it,  the  insurers  would  be  liable  for 
the  damages,  caused  by  the  explosion,  as  well  as  the  dam- 
ages, caused  from  the  fire.  The  appellants  insist,  that 
all  the  evidence,  is  to  the  effect,  that  the  inflammable  gas 
in  the  room,  was  ignited  by  the  flames  of  the  match,  and 
that  its  burning  therein  for  a  short  space  of  time,  before 
the  noise  and  effect  of  the  explosion  occurred,  was  only 
a  part  of  the  explosion,  and  hence,  that  the  burning  of 
the  floor,  fixtures,  papers,  boxes  and  clothing,  before  the 
culmination  of  the  explosion,  was  a  fire  subsequent,  and 
not  antecedent  to  the  explosion.  However,  well  this 
theory  may  accord  with  scientific  principles  as  applied 
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to  such  an  occurrence,  it  is  not  in  accord  with  the  com- 
monly accepted  opinion  of  what  constitutes  an  explosion. 
Ordinary  people,  other  than  scientists,  would  hold,  that 
the  explosion  occurred,  when  the  sudden  expansion  took 
place,  which  wrecked  the  building,  accompanied  by  a 
more  or  less  loud  report.  In  Mitchel  v.  Potomac  Ins. 
Co.,  supra,  the  word,  explosion,  as  used  in  an  insurance 
policy,  was  defined  to  be  what  ordinary  men,  not 
scientists,  understood  an  explosion  to  be,  and  this  view 
of  what  the  term  in  a  policy  of  insurance  is  intended  to 
mean,  is  concurred  in,  generally.  That  such  is  the  pop- 
ular acceptation  of  the  term,  is  borne  out  by  the  five  or 
six  eye  witnesses,  all  of  whom  testify,  that  the  floor, 
table,  clothing,  papers,  and  boxes  were  burning,  an  ap- 
preciable time,  before  the  explosion  occurred.  Such  fire 
was  a  hostile  one,  there  can  be  no  doubt,  since  the  floor 
of  the  building,  and  portions  of  the  insured  property, 
had  ignited,  and  were  burning,  and  if  the  fire  had  been 
permitted  to  continue,  there  is  no  reason  to  suppose,  that 
it  would  not  have  consumed  the-  building  and  its  con- 
tents. If  it  be  conceded,  that  the  flame  of  the  match  was 
an  innocent  fire,  and  that  the  combustible  mixture  of  air 
and  gas  in  the  room,  extended,  in  a  contiguous  mass  to 
the  mixture,  which  was  explosive,  this  fire,  before  the  ex- 
plosion occurred,  had  generated  a  hostile  fire  within  the 
meaning  of  the  term.  The  mere  bumuig  of  inflammable 
natural  gas,  which  does  not  result,  in  a  sudden,  violent 
and  forceful  expansion,  the  effects  of  which  is  to  injure 
or  destroy  property  by  the  force  of  the  expansion,  would 
not  be  an  explosion,  within  the  meaning  of  an  insurance 
contract  recording  to  the  understanding  of  common  men. 
That  the  inflammable  gas,  which  took  fire,  in  the  store 
room,  was  at  the  time,  connected  with  the  mixture,  which 
was  explosive,  is  a  probability,  but,  not  a  necessity,  and 
hence,  it  can  not  be  certainly  said,  that  an  explosion 
would  have  occurred,  but  for  other  circumstances,  which 
transpired.  One  of  the  expert  witnesses,  closed  his  evi- 
dence with  the 'statement,  that  he  did  not  believe,  that 
any  one  could  know  how  the  explosion  occurred.  Neither 
of  the  cases  cited,  nor  any  case  to  which  our  attention 
has  been  called,  wherein  it  was  held,  that  the  explosion 
preceded  the  fire,  was  there  an  intervening  hostile  fire, 
between  the  ignition  of  the  explosive  substance  by  an 
iimocent  fire  and  the  explosion,  such  as  appears  in  the 
instant  case.  That  a  hostile  fire  was  burning  in  the  in- 
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Bured  property,  before  the  explosion  occurred,  is  proven 
by  the  evidence  of  all  the  persons  present.  The  time 
between  the  flame  of  the  match  and  the  explosion,  the 
throwing  on  of  the  bucket  of  water,  which  was  reason- 
ably calculated  to  disturb  and  affect  conditions,  as  the  ex- 
plosion did  not  occur,  until  after  that  was  done,  and  the 
additional  heat  from  the  burning  of  the  property,  are 
circumstances  to  be  considered,  in  determining  the  cause 
of  the  explosion.  Hence,  the  contradictions  arising,  the 
inferences  to  be  drawn  from  the  visible  facts  and  the  un- 
certainty attending  the  truth  of  the  issue  from  all  the 
facts,  make  the  issue,  as  to  whether  the  explosion  was  an 
incident  of,  or  caused  by  an  antecedent  hostile  fire  in  the 
insured  property,  or  whether  caused  by  the  ignition  of 
the  explosive  substance  by  an  innocent  fire,  a  question 
for  the  jury,  and  negatives  the  contention,  that  the  court 
was  authorized  to  determine  the  issue,. as  a  matter  of 
law.  The  issues  having  been  submitted  to  the  jury,  under 
instructions,  which  defined  the  rights  of  the  parties,  in 
substantial  accord,  with  the  principles  herein  expressed, 
the  judgment  is  affirmed. 
The  whole  court  sitting.   . 


Jackson,  et  aL  v.  Omunonwealth. 

(Decided  April  20,  1920.) 

Appeal  from  Fulton  Circuit  Court. 

Larceny— Goods  in  PoBsesslon  of  Carriers. — ^AppeUants  having 
been  indicted  for  feloniously  taking,  carrjring  away  and  appro- 
priating to  their  own  use  personal  property  in  the  possession  of 
a  common  carrier,  an  offense  denounced  by  Kentucky  Statutes, 
section  1201b,  and  the  proof  being  that  the  property  was  not  In 
possession  of  the  common  carrier,  but  in  the  custody  of  the 
owner  thereof,  the  court  should  have  peremptorily  instructed  the 
jury  to  acquit  l^em 

Larceny — Goods  in  Possession  of  Carrier — Trial — ^Instructions. — 
— Having  been  indicted  for  the  offense  denounced  by  Kentucky 
Statutes,  section  1201b,  appellants  could  not,  on  a  trial  for  that 
offense,  properly  be  convicted  of  the  offense  of  larceny;  and  an 
instruction  authorizing  the  Jury  to  find  the  appellants  guilty  df 
grand  or  petty  larceny,  according  to  the  value  of  the  propercy 
taken,  constitutes  reversible  error. 

Indictment  and  Information — Larceny  of  Goods  in  Possession  of 
Carrier.^An  indictment  under  Kentucky  Statutes,  section  1201b, 
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need  not  state  the  name  of  the  owner  of  the  property  feloniously 
taken  from  the  common  carrier,  but  must  state  the  name  or  titl^ 
of  the  carrier  from  whose  possession  the  property  was  taken. 

ED  THOMAS  for  appellants. 

D.  McNEIL,  NEN  S.  ADAMS  and  CHARLES  I.  DAWSON,  At- 
torney General,  for  appellee. 

Opinion  of  the  Court  by  Judge  Settle — Reversing. 

The  appellants,  H.  K.  Jackson,  Robert  Bills  and 
Lennie  Long,  negroes,  together  with  E.  B.  Winford,  a 
white  man,  were  jointly  indicted. in  the  Fulton  circuit 
court  for  feloniously  carrying  away  and  converting  to 
their  own  use  property  in  the  possession  of  a  common 
carrier,  an  offense  denounced  by  Kentucky  Statutes,  sec- 
tion 1201b.  Binford  was  accorded  a  separate  trial  and 
acquitted  by  the  verdict  of  the  jury.  Thereafter  the, ap- 
pellants were  tried  together,  resulting  in  a  verdict  from 
the  jury  finding  Jackson  €Uid  Bills  guilty  of  grand  larceny 
and  fixing  their  punishment  at  confinement  in  the  peni- 
tentiary for  a  term  of  one  year  each ;  Lennie  Long  guilty 
of  petty  larceny  and  fixing  his  punishment  at  confinement 
in  jail  thirty  days.  Appellants  filed  in  the  court  below  a 
joint  and  several  motion  and  grounds  for  a  new  trial, 
but  the  motion  was  overruled  as  to  each;  to  obtain  a  re- 
view of  which  ruling  and  others  made  by  the  court  dur- 
ing the  progress  of  the  trial,  they  prosecute  this  appeal. 
The  statute  under  which  the  indictment  was  found  is  as 
follows : 

*'That  any  person  who  shall  open  any  box,  barrel  or 
other  package  containing  personal  property  of  any  kind 
while  in  the  possession  of  a  common  carrier  for  trans- 
portation or  delivery,  for  the  purpose  of  appropriating 
the  contents  thereof  to  his  own  use,  or  to  the  use  of  an- 
other, or  who  shall  appropriate  to  his  own  use,  or  to  the 
use  of  another,  any  property  in  the  possession  of  a  com- 
mon carrier  for  transportation  or  delivery,  shall  be  guilty 
of  a  felony,  and  shall  be  punished  by  confinement  in  the 
penitentiary  for  not  less  than  one  nor  more  than  five 
years.'' 

Appellants  assign  as  error  the  overruling  by  the  trial 
court  of  the  demurrer  filed  by  them  to  the  indictment; 
it  being  their  contention  that  it  charged  two  distinct  and 
unrelated  offenses,  viz. :  One  the  offense  denounced  by  the 
statute,  supra,  and  the  other  that  of  grand  larceny,  for 
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>\hich  reason,  it  is  insisted,  the  demurrer  thereto  should 
have  been  sustained  and  the  Commonwealth  required  to 
elect  which  of  the  two  offenses  it  would  try  appellants 
for.  The  fundamental  error  in  this  contention  lies  in  its 
assumption  that  there  are  two  offenses  charged  in  the 
i)idictment,  when,  in  fact,  it  charges  but  one,  which  is 
the  offensed  denounc^ed  by  the  statute,  supra.  The  in- 
dictment contains  two  counts,  the  first  of  which  charges 
Binford  and  these  three  appellants  as  principals  with 
the  commission  of  the  crime  therein  defined,  viz.:  **The 
taking,  carrying  and  appropriating  to  their  own  use 
property  in  the  possession  of  a  common  carrier. '*  That 
is  that  they  '^did  unlawfully  wilfully,  feloniously  and 
with  force  and  arms  take,  steal  and  carry  away  one  suit 
case  and  other  personal  property  (i.  e.  contents  of  the 
suit  case)  the  name  of  which  is  unknown  to  this  grand 
jury;  and  said  property  was  of  value  and  in  the  posses- 
sion of  a  common  carrier,  to- wit:  on  a  passenger  train 
ot  the  Illinois  Central  Railroad  Company  number  133, 
and  said  property  was  in  the  custody  of  the  carrier  for 
transportation  and  delivery,  and  the  same  was  stolen 
with  the  fraudulent  and  felonious  intent  to  convert  same 
to  their  own  use,  and  to  deprive  Lonnie  Scruggs,  the 
owner,  and  the  common  carrier,  Illinois  Central  Railroad 
Company,  permanently  thereof.'* 

In  the  second  count  of  the  indictment  it  is  charged 
in  language  substantially  the  same  as  that  employed  in 
the  first  count  in  setting  forth  the  acts  constituting  the 
crime  that  Binford  and  the  appellant.  Bills,  were  the 
principals  in  its  commission  and  the  appellants,  Jackson 
and  Long,  accomplices.  It  is  patent,  however,  that  the 
indictment  charges  but  a  single  offense,  and  although  it 
is  awkwardly  worded  and  some  of  its  verbiage  might  well 
have  been  omitted,  its  allegations  follow  the  terms  of 
section  1201b,  Kentucky  Statutes,  with  such  accuracy  as 
to  show  that  the  offense  charged  is  the  one  denounced  by 
that  section. 

It  is  a  well  known  rule  of  criminal  pleading  that 
neither  the  inaptness  of  the  language  employed,  un- 
grammatical  construction  of  its  sentences  nor  failure  to 
give  orderly  arrangement  to  its  allegations  will  vitiate 
the  indictment,  if  as  a  whole  it  so  describes  the  offense 
charged  by  stating  the  acts  constituting  it  in  such  ordi- 
nary concise  language  and  manner,  as  to  be  understood 
by  a  person  of  ordinary  understanding,  and  with  such 
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certainty  as  will  enable  the  trial  court  to  pronounce  judg* 
ment,  in  the  event  of  conviction,  according  to  the  right 
of  the  case.  Furthermore,  if  the  offense  is  one  created 
by  statute  and  is  by  its  terms  completely  defined,  it  is 
the  safer  plan  for  the  indictment  to  follow  the  language 
of  th6  statute  in  describing  it.  Criminal  Code,  section 
J  22,  subsections  1  and  2;  Thomas  v.  Comlth.,  175  Ky.  36; 
Smith  v.  Comlth.,  141  Ky.  634.  Tested  by  the  f oregomg 
rule,  the  indictment  here  complained  of  is  not  open  to 
the  objections  made  to  it  by  the  appellants.  Nor  did  the 
absence  from  the  indictment  of  the  name  of  the  Common- 
wealth's attorney  render  it  demurrable  or  give  cause  for 
its  dismissal.  On  the  contrary  we  have  held  that  the 
failure  of  that  officer  to  attach  his  name  to  the  indictment 
does  not  affect  its  validity.  Brown  v.  Comlth.,  135  Ky. 
635.  It  follows  from  what  has  been  said  that  the  action 
of  the  trial  court  in  overruling  appellants'  demurrer  to 
the  indictment  was  not  error. 

Appellants  complaint  of  the  instructions  given  by  the 
trial  court  and  its  refusal  of  the  one  asked  by  them,  pre- 
sents a  more  serious  question.  The  court  was  evidently 
of  the  opinion  that  the  evidence  failed  to  prove  appel- 
lants' guilt  of  the  crime  defined  by  section  1201b,  Ken- 
tucky Statutes,  but  that  it  conduced  to  prove  them  guilty 
of  grand  or  petty  larceny,  and  that  the  indictment  was 
equally  good  as  an  indictment  for  grand  larcency,  there- 
fore the  evidence  authorized  the  submission  of  the  case 
to  the  jury  to  determine  appellants'  guilt  or  innocence 
of  one  or  the  other  of  the  latter  offenses,  hence  the  in- 
structions that  were  given  the  jury  ignored  the  offense 
actually  charged  in  the  indictment  and  submitted  to  them 
the  question  of  appellants'  guilt  or  innocence  of  the 
larceny,  fully  advising  them  of  the  law  regarding  both 
grand  and  petty  larceny.  It  is  not  material  that  the 
acts  alleged  in  the  indictment  as  constituting  the  crime 
charged  would  also  constitute  the  crime  of  larceny,  grand 
or  petty,  according  to  the  value  of  the  property  taken. 
If  the  evidence  failed  to  show  that  the  suit  case  and  con- 
tents alleged  to  have  been  taken  and  conyerted  by  the  ap- 
pellants were  in  the  possession  of  the  common  car- 
rier for  transportation  or  delivery,  they  should  not  have 
been  convicted  either  of  the  offense  charged  in  the  in- 
dictment, or  grand  or  petty  larceny. 

The  evidence  is  that  the  suit  case  and  its  contents, 
consisting  of  a  pair  of  pants,  a  pair  of  shoes,  two  shirts 
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and  eight  pints  of  whiskey,  were  in  the  possession  of  the 
owner,  Lonnie  Scruggs,  who  was  a  passenger  on  a  train 
of  the  Illinois  Central  Railroad  Company,  which  stopped 
at  Hickman.  Scruggs  was  going  to  his  home  in  Tennes- 
see and  was  in  possession  of  his  suit  case,  which  was  car- 
ried by  him  as  personal  baggage  and  therefore  in  his 
custody.  Upon  arriving  at  Hicfanan  he  temporarily  left 
it  in  the  seat  he  had  been  occupying  and  went  in  another 
car  to  talk  with  a  lady  of  his  acquaintance,  intending  to 
return  to  his  car  and  suit  case  in  a  few  minutes,  which  he 
in  fact  did.  While  absent  from  his  car  and  seat,  Binford 
took  the  suit  case,  passed  it  out  of  a  window  to' Bills, 
whom  he  directed  to  take  it  to  the  house  of  the  appellant, 
Jackson,  and  there  await  his  coming.  Immediately  there- 
after Binford  and  the  appellants.  Bills,  Jackson,  and 
Long,  the  last  two  of  whom  were  present  when  Binford 
look  the  suit  case  arid  handed  it  to  Bills  and  were  evi- 
dently keeping  a  watch  to  see  that  he  was  not  interfered 
with,  met  at  the  home  of  Jackson  and  divided  between 
them  the  eight  pints  of  whiskey  in  the  suit  case. 

It  is  apparent  from  the  foregoing  facts  that  the  suit 
case  and  contents  were  never  in  the  possession  of  the 
carrier  but  remained  in  the  possession  of  the  owner  and 
were  taken  from  his  custody.  There  was  therefore  such 
a  variance  between  the  allegations  of  the  indictment  and 
the  evidence  as  made  the  giving  of  the  instructions  com- 
plained of  improper,  and  entitled  the  appellants  to  the 
peremptory  instruction  directing  a  verdict  of  acquittal, 
asked  by  them  at  the  conclusion  of  the  evidence.  In  Wil- 
liams V.  Comlth.,  152  Ky.  610,  we  had  before  us  the  ques- 
tion of  the  sufficiency  of  an  indictment  under  the  stat- 
ute herein  involved,  and  therein  held  that  it  was  not  nec- 
essary that  the  name  of  the  owner  of  the  property  taken 
from  the  common  carrier  be  stated  in  the  indictment; 
and,  also,  that  the  refusal  by  the  trial  court  of  an  in- 
struction as  to  larceny  was  not  error  as  '*it  is  suflficient 
under  the  statute  that  the  property  feloniously  taken 
from  the  common  carrier  and  appropriated  be  of  any 
value,  the  extent  or  amount  bf  such  value  being  wholly 
immaterial." 

As  the  evidence  showed  a  felonious  taking  of  the 
property  in  question  from  the  owner  by  appellants  and 
Binford,  it  is  unfortunate  that  they  were  not  indicted  for 
grand  larceny,  but  their  conviction  was  unauthorized 
under  the  indictment  returned  against  them. 
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For  the  reasons  indicated  the  judgment  is  reversed 
and  cause  remanded  for  a  nbw  trial  and  such  further  pro- 
ceedings as  will  accord  with  the  opinion. 


Speckman,  et  al.  v.  Meyer,  et  al. 

(Decided  April  20,  1920.) 

Appeal  from  Campbell  Circuit  Court. 

1.  Perpetuities — Restraint  on  AUenatlon — What  Is  Not. — ^Where  a 
testator  gave  to  his  son  .the  fee,  subject  to  the  life  estate  of  his 
mother,  coupled  with  the  provision  that  the  son  should  not  sell 
or  dispose  of  the  estate  for  fifteen  years  after  the  death  of  hta 
mother,  the  restriction  was  reasonable  and  valid. 

2.  Wills — Construction  of  the  Words  "Sell  or  Dispose." — Where  a 
testator  gave  to  his  son  the  fee  in  real  property^  subject  to  the 
life  estate  of  his  mother,  and  to  th&  condition  that  after  the 
death  of  his  mother  he  should  have  "no  power,  however,  to  sell 
or  dispose  of  any  part  thereof  until*  fifteen  years"  thereafter, 
this  restriction  did  not  prevent  the  son  during  the  fifteen  years 
from  disposing  of  the  estate  by  will,  and  if  he  had  died  intestate 
it  would  have  passed  under  the  statute  to  his  heirs  at  law. 

3.  Wills— Construction  of  the  Word  "Sell."— If  a  testator  simply 
prohibits  the  sale  of  the  devised  property  during  a  specified  time, 
this'  prohibition  would  not  deny  the  devisee  the  right  to  dispose 
of  it  by  will. 

4.  Wills — Construction  of— Intention  of  Testator. — In  construing  tlie 
meaning  of  the  words  "sell  or  dispose,"  the  Intention  of  the  tes- 
tator in  using  them  will  control,  and  where  it  appears  that  he 
only  Intended  to  prevent  the  devisee  from  depriving  himself 
during  the  restricted  period  of  the  use  and  enjoyment  of  the 
property,  by  sale  or  disposition  of  it,  the  devisee  might  within 
that  period  dispose  of  the  estate  by  will,  and  upon  his  death, 
within  the  period,  his  devisee  would  take  the  estate. 

GEORGE  VEITH  and  JOHN  M.  LASSING  for  appellants. 

JOHN  WILLIAM  HEUVER  for  appeUees. 

Opinion  of  the  Court  by  Chief  Justice  Carroll — 
Affirming. 

In  1892,  the  last  will  of  F.  H.  Speckman  was  probated 
in  the  Campbell  county  court.  In  clause  3,  of  his  will, 
he  gave  to  his  son,  William  Speckman,  $650.00;  to  his 
son,  Charles  Speckman,  $500.00;  to  his  wife,  Henrietta 
Speckman,  ''all  of  my  estate,  real  and  personal,  not  here- 
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inbefore  disposed  of,  to  be  used  and  enjoyed  by  her  dur- 
ing her  natural  life,  and  hereby  also  vest  her  with  full 
power  to  sell  and  convey  any  part  of  said  estate  deemed 
advisable  by  her  for  the  benefit  of  herself  and  children/' 

Clause  5  reads  as  followfe:  '*In  addition  to  the  be- 
quest to  my  son,  William  Speckman,  in  section  3,  above, 
J  hereby  give  and  devise  to  him,  the  said  William,  the 
following  lots  upon  which  houses  are  built,  situated  in 
the  Bellevue  addition  to  the  city  of  Newport,  on  the  east 
side  of  Dayton  street,  between  Seventh  street  and  Eighth 
street,  and  known  and  designated  on  the  established  plan 
of  said  addition  as  numbers  two  hundred  and  thirty-nine 
(239)  and  two  hundred  and  forty-one  (241)  subject,  how-  ^ 
over,  to  the  following  limitations  and  conditions,  to-wit : 
The  said  William  is  to  take  possession  of  said  property 
in  the  section  described  at  the  death  of  my  wife,  and  not 
prior  thereto.  After  the  death  of  my  wife,  WiUiam  can 
take  possession  and  use  and  enjoy  the  rents  and  profits ; 
with  no  power,  however,  to  sell  or  dispose  of  any  part 
thereof  until  fifteen -years  have  elapsed  at  which  last 
named  period  the  perfect  title  of  the  said  estate  becomes 
absolute  and  fee  simple  in  William.'' 

The  widow,  Henrietta  Speckman,  to  whom  the  tes- 
tator gave  for  life,  with  a  limited  power  of  disposition, 
the  property  devised  to  his  son,  William,  in  clause  5, 
died  in  January,  1904,  without  having  sold  or  otherwise 
disposed  of  any  of  the  property  mentioned  in  this  clause. 
After  her  death,  William  Speckman  took  jwssession  of 
the  property  and  continued  in  the  possession  thereof 
until  his  death  in  March,  1918. 

Shortly  before  his  death,  William  Speckman  made  a 
will  in  which  he  devised  to  the  children  of  his  wife  by  a 
i'ormer  husband  the  property  devised  to  him  by  his  father 
in  clause  5,  arid  soon  after  his  death  his  brothers  filed 
this  suit  against  the  devisee^  of  William  Speckman,  set- 
ting up  that  upon  his  death  they  became  the  owners  of 
the  property  devised  to  him.  They  asserted  ownership 
to  the  property  upon  the  ground  that  as  he  died  within 
fifteen  years  after  the  death  of  his  mother,  the  life  ten- 
ant, he  had  no  power,  under  the  will  of  F.  H,  Speckman, 
to  sell,  or  dispose  of  by  will  any  part  of  the  property 
given  to  him  in  clause  5 ;  and,  therefore,  upon  his  death 
this  property  fell  into  their  ownership  as  the  heirs  of 
F.  H.  Speckman  or  William  Speckman.  It  is  not  made 
clear  which  one  they  claim  under,  nor  is  it  material. 
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The  lower  court  was  of  the  opinion  that  while  William 
Speckman,  under  the  will  of  F.  H.  Speofanan,  could  not 
within  the  fifteen  years  '*sell  or  dispose"  of  the  property 
through  the  instrumentality  of  a  conveyance  of  any  kind, 
yet  he  might  within  that  time  dispose  of  it  by  will ;  and 
having  done  so,  the  devisees  under  his  will,  and  not  his 
brothers  were  entitled  to  the  estate.  Accordingly,  the 
petition  was  dismissed  and  this  appeal  prosecuted.  ^ 

The  argument  is  made  by  counsel  for  the  devisees  of 
William  Speckman  that  the  attempted  restraint  upon  the 
right  of  alienation  for  fifteen  years  after  the  death  of 
the  life  tenant,  the  mother,  was  unreasonable  and  void, 
because  it  was  not  for  a  definite  time  or  for  a  certain 
number  of  years  or  for  or  during  the  life  of  another,  and 
was  an  attempt  to  tack  on  a  definite  number  of  years 
after  the  expiration  of  an  indefinite  or  uncertain  term. 

We  do  not,  however,  find  any  diflSculty  in  determining 
that  the  prohibition  upon  the  power  of  William  Speck- 
man to  alienate  the  property  within  fifteen  years  was 
reasonable.  Stewart  v.  Brady,  3  Bush,  624;  Stewart  v. 
Barrow,  7  Bush,  368;  Morton's  Gdn.  v.  Morton,  120  Ky. 
251 ;  Kentland  Coal  &  Coke  Company  v.  Keen,  168  Ky. 
836. 

This  restriction,  however,  did  riot  affect  or  defeat  the 
titlp  to  the  property  which  was  lodged  in  the  devisee  by 
the  first  part  of  clause  5,  which  *' gave  and  devised  to  him, 
the  said  William,  the  following  lots.''  The  restriction 
was  not  intended  to  divest  the  devisee  of  the  fee,  but  only 
to  prohibit  the  sale  or  disposal  of  the  property  devised 
to  him  during  the  period  named.  It  is  true  he  did  not 
take  any  present  estate  in  possession  in  this  property 
imtil  after  the  death  of  the  widow  of  the  testator,  who 
might  have  sold  and  conveyed  the  same  if  she  had  deem- 
ed it  advisable  for  the  benefit  of  herself  and  children,  but 
when  it  came  into  his  possession  after  her  death,  he  yet 
iiad  the  fee  subject  only  to  the  condition  that  he  could 
not  sell  or  dispose  of  the  property  until  after  tl;ie  ex- 
piration of  fifteen  years. 

Passing  the  question  as  to  the  validity  of  the  re- 
straint, and  conceding  that  the  prohibition  against  his 
power  to  *'sell  or  dispose"  deprived  him  of  the  right  to 
convey  by  deed  or  other  like  instrument  any  part  of  this 
estate  during  the  fifteen  years,  it  is  contended,  and  was 
so  held  by  the  lower  court,  that  although  William  Speck- 
man could  not  sell  or  convey  during  the  fifteen  years  by 
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deed  or  other  like  instrument,  he  could  dispose  of  it  with- 
in that  time  by  a  last  will. 

Whether  he  could  or  not  turns  on  the  meaning  and 
effect  that  should  be  given  to  the  words  *'sell  or  dis- 
pose" in  the  will  of  F.  H.  Speckman.  In  arriving  at  the 
meaning  of  these  words,  we  should  and  will  be  controlled 
by  their  common  usage,  because  they  have  no  technical 
meaning,  are  in  general  use  in  the  every  day  affairs  of 
life  and  are  to  be  found  in  many  instruments  dealing  with 
the  sale  and  disposition  of  property,  both  real  and  per- 
sonal. If  the  testator  had  simply  prohibited  the  sale  of 
the  property  during  the  fifteen  years  by  William  Speck- 
man,  there  would  be  little  trouble  in  determining  that 
ho  merely  meant  to  deny  him  the  right  to  part  with  the 
title  by  selling  it,  but  not  the  right  to  dispose  of  it  by 
will. 

But  the  testator  did  not  stop  with  prohibiting  the 
sale ;  he  also  forbade  the  disposal  of  it  by  him,  and  the 
word  ** dispose,'^  although  often  used  as  synonymous 
with  the  word  '*sell,'^  has  in  some  cases  been  given  a 
larger  meaning,  although  we  have  not  found  any  author- 
ity that  has  construed  it  in  the  connection  here  used  as 
forbidding  a  disposition  by  will. 

The  sense,  however,  in  which  it  is  employed  is  usual- 
ly to  be  gathered  from  the  context  and  the  purpose  of  its 
use  and  its  meaning  may  be  restricted  or  enlarged  to 
carry  out  the  intention  of  the  parties ;  accordingly,  a  pro- 
hibition upon  the  power  to  *'sell  or  dispose '*  of,  might 
mean  that  the  property  should  not  be  sold  or  mortgaged, 
or  exchanged,  or  encumbered  in  any  way,  while  a  grant 
of  the  right  to  ''sell  or  dispose"  of  might  confer  author- 
ity not  only  to  sell,  but  to  trade,  exchange  or  mortgage. 

Illustrative  cases  are:  Phelps  v.  Harris,  101  U.  S. 
24,  Law  Ed.  855;  Commonwealth  v.  Davis,  12  Bush 
241;  U.  S.  F.  &  G.  Company  v.  McGinnis,  147  Ky.  781; 
Mansfield  v.  District  Agr.  Asso.,  154  Cal.  145 ;  Pacific  Ex- 
port Company  v.  North  Pacific  Lumber  Company,  46 
Oregon,  194 ;  Rutledge  v.  Crampton,  150  Ala "  275 ;  Wood- 
bridge  V.  Jones,  183  Mass.  549 ;  Benz  v.  Fabian,  54  N.  J. 
Eq,  615.  See  also  Webster's  Dictionary,  and  Bouvier's 
Ijaw  Dictionary. 

Not  having  in  this  case  the  aid  of  any  extrinsic  cir- 
cumstances that  might  help  us  in  getting  at  the  intention 
of  the  testator  in  imposing  this  restriction,  we  must  of 
necessity  look  to  the  will  itself  and  endeavor  to  find  from 
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it  whether  the  testator  intended  merely  to  prevent  the 
devisee  from  selling  or  otherwise  disposing  of  the  estate 
in  such  way  as  might  take  from  him  its  use  and  enjoy- 
ment during  the  restricted  period,  if  he  should  live  to  the 
end  of  it ;  or  also  intended  to  prevent  him  from  disposing 
of  it  during  that  time  by  will  that  would  not  take  effect 
until  his  death. 

Taking  the  will  as  our  guide,  we  think  the  intention 
of  the  testator  was  only  to  safeguard  or  protect  his 
eon  from  any  ill  advised  sale  or  other  disposal  of  this 
property  durng  this  fifteen  years  that  might  deprive  him 
within  this  time  of  its  use  and  enjoyment.  The  restric- 
tion was  imposed,  as  we  think,  solely  for  the  protection 
and  benefit  of  William  Speckman.  The  testator  was  not 
concerned  in  the  disposition  he  might  make  of  it  to  take 
effect  upon  his  death,  whenever  that  might  happen;  he 
had  given  to  him  the  fee,  but  for  reasons  best  known  to 
himself  thought  it  advisable  to  restrain  him  during  fif- 
teen years  from  depriving  hmself,  through  accident,  de- 
sign, or  misfortune,  of  the  use,  income  and  profits  that 
might  be  derived  from  the  estate. 

Clearly,  if  William  Speckman  had  died  intestate  dur- 
ing this  fifteen  years,  the  estate  would  have  passed  un- 
der the  statute  of  descent  and  distribution,  because,  as  we 
have  said,  he  had  the  fees  subject  only  to  the  restriction. 
A  further  circumstance  illustrating  that  the  father  was 
only  interested  in  the  welfare  of  his  son,  is  the  fact  that 
he  did  not  make  any  disposition  of  the  property  in  the 
event  he  died  within  the  fifteen  years. 

Upon  the  whole,  we  think  the  lower  court  correctly 
construed  the  clause  in  question,  and  the  judgment  ap- 
pealed from  is  affirmed. 


Amett,  et  aL  v.  Deem,  et  aL 

(Decided  April  20,  1920.) 

Appeal  from  Magoffin  County  Court. 

Partition — ^Authority  of  Commissioners. — Commissioners  who  par- 
tition land,  may  entirely  disregard  the  drawing  of  lots  by  the  sev- 
eral heirs  and  re-allot  according  to  number  or  otherwise,  the 
lands  among  the  claimants,  provided  the  partition  is  conducted 
according  to  law  and  in  all  other  respects  fair  and  equal. 
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2.  Partition — Authority  of  Commissioners— Drawing  by  Heirs. — ^Al- 
though the  commissioners  who  have  divided  lands  have  numbered 
the  lots,  prepared  tickets  with  corresponding  numbers  ^nd  allowed 
the  heirs  to  draw  for  the  lots,  the  commissioners  are  not  bound 
by  the  drawing  but  may  adopt  it,  if  they  think  best,  or  reject  It 
altogether,  or  adopt  it  in  part  and  reject  it  in  part. 

AUGUSTUS  ARNETT  and  McGUlKisi  ist  McGUIRE  for  appellants. 

PRATER  &  RAMEY  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Sampson — Reversing. 

In  a  partition  proceeding  in  th^  Magoffin  county  court, 
the  commissioners,  who  allotted  the  lands  among  the 
nine  adult  children  of  Nathan  Howard,  deceased,  allowed 
ihe  heirs  to  draw  for  the  several  lots  which  were  number- 
ed from  1  to  9  inclusive.  The  youngest  child,  Bertha 
Howard,  was  bom  with  deformed  hands  and  feet  and  was 
the  only  one  of  the  family  who  did  not  have  a  home.  She 
had  always  lived  with  her  father  and  mother  at  the 
homestead  and  she  did  not  want  to  leave  it-  To  avoid 
this,  she  called  in  her  sisters  and  brothers,  after  the 
lands  were  divided,  and  requested  them  to  allot  her  the 
dwelling  house  and  ground  which  had  been  designated 
as  lot  No.  1  by  the  commissioners.  All  the  heirs  present 
agreed  to  this  except  one  sister.  The  plaintiff  and  ap- 
pellee in  this  case,  Mrs.  Lijla  Deem,  an  heir,  was  living 
in  Texas  and  was  then  at  her  home.  Shortly  before  the 
division  of  the  land  she  had  visited  Kentucky  and  con- 
ferred with  her  brothers  and  sisters  concerning  the  di- 
vision. If  we  accept  the  evidence  of  the  appeUants,  at 
that  time  she  was  very  anxious,  according  to  her  state- 
ments then  made,  that  h^r  baby  sister.  Bertha,  the  de- 
formed one,  should  have  the  house  and  improvements, 
because  she  had  no  other  home  and  all  the  other  children 
had  a  home.  When  she  left  Kentucky  she  requested  her 
brother  Dock  to  draw  for  her  in  case  there  was  a  draw- 
ing for  lots,  and  if  she  drew  the  lot  with  the  homestead 
on  it,  to  give  it  to  Bertha ;  and  she  also  started  a  move- 
ment among  the  other  children  to  give  to  Bertha  the  old 
homestead.  At  that  time  Mrs.  Deem  expected  to  make 
Texas  her  future  home.  When  the  drawing  took  place 
Dock  Howard  drew  for  Mrs,  Deem  lot  No.  1,  and  im- 
mediately passed  the  ticket  over  to  the  lame  sister, 
Bertha,  and  again  drew  for  Mrs.  Deem,  this  time  gel- 
ting  lot  No.  5.    When  the  drawing  was  finished,  the  com- 
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missioners  immediately  began  to  prepare  deeds  to  be 
executed  by  the  several  heirs  to  each  other.  All  these 
deeds  were  forwarded  to  Mrs.  Deem  in  Texas  for  her 
and  her  husband's  signature  and  acknowledgment.  After 
all  the  deeds  had  been  properly  signed  and  acknowledged 
by  the  different  children  and  their  companions,  they  were 
filed  by  the  commissioners  with  their  written  report  in 
the  county  court.  Thereafter  the  report  of  the  commis- 
sioners was  duly  confirmed  and  ordered  of  record.  The 
<leeds  were  also  delivered  to  the  grantees  and  recorded. 
Each  child  took  charge  of  the  part  which  had  been  al- 
lotted to  him  or  to  her.  Some  of  them  made  improve- 
ments on  their  tracts,  others  cut  and  sold  timber,  and 
j^everal  of  theni  sold  out  to  other  persons.  It  appears 
that  about  this  time  Bertha  wrote  to  her  sister  in  Texas 
telling  her  about  the  drawing  and  thanking  her  for  so 
kindly  consenting  to  her  having  lot  No.  1.  Some  cor- 
respondence passed  about  it  at  that  time.  Not  long  after 
that  Mrs.  Deem  became  dissatisfied  in  Texas  and  she 
and  her  husband  moved  to  Oklahoma  where  they  remain- 
ed for  a  short  time,  and  again  becoming  dissatisfied,  she 
decided  to  return  to  Kentucky  to  live.  She  and  her  hus- 
band wrote  a  joint  letter  to  Bertha  asking  her  to  rent 
them  the  home  place  on  which  she  then  lived,  and  her  to 
live  with  them.  Receiving  no  answer,  they  again  wrote 
to  Bertha  as  follows: 

•  ''Sept.  19/15,  Wayne,  Okla. 

''Miss  Bertha  Howard, 

"Dear  Sister: 

"I  am  writing  you  this  to  see  if  I  can  make  arrange- 
ments with  you  to  rent  or  lease  the  home  place.  Now, 
l^et,  if  you  will  rent  me  the  home  place,  I  will  do  all  I 
can  to  make  you  comfortable  and  give  you  comforts  in 
this  life  that  you  have  never  had.  I  am  writing  you  for 
you  to  live  with  I  and  Lula  and  I  will  treat  you  just  the 
game  as  one  of  my  family  if  you  will  rent  me  your  place 
so  that  I  will  have  assurance  of  not  being  thrown  out 
at  the  end  of  each  year.  I  will  come  back  and  make  you 
a  comfortable  home.  I  would  not  feel  like  going  and 
spending  money  and  improving  the  place  without  some 
insurance  for  my  money  back.  I  am  sending  this  letter 
in  Frock's  letter  so  I  know  you  will  get  it  and  not  get 
into  anyone's  hands  that  it  should  not  before  you  re- 
ceive it.    I  think  it  is  your  first  duty  to  remember  who 
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your  friends  was  and  your  next  to  remember  your 
enemies.  Pet,  I  don't  want  one  cent  off  of  you  or  from 
you;  all  I  want  to  do  is  to  live  and  let  live,  and  I  think 
if  you  let  the  parties  have  the  place  you  are  figuring  on 
you  will  bring  trouble  on  your  hands,  and  the  chances 
are  a  big  lawsuit,  I  don't  want  to  sway  you  one  way 
or  the  other.  Pet,  you  know  how  you  come  by  the  place, 
and  I  have  just  found  out  that  the  ticket  for  the  home 
place  was  drawn  for  Lula,  and  I  think  if  anybody  has 
the  preference  to  the  home  place,  it  is  Lula  and  myself, 
but  do  as  you  please.  If  you  think  you  do  not  want  to 
live  with  us  or  that  you  could  live  with  us  and  be  con- 
tented, do  what  you  think  is  best.  We  are  all  well  and 
doing  very  well.  Hope  you  are  well  and  enjoying  your- 
self. 

**Pet,  answer  soon  and  let  me  know, 

**Your  brother,  Jim  Deem. 

*' We  written  you  about  two  weeks  ago  and  have  never 
got  no  answer. 

*'A  few  lines  from  Lula: 

**Now  Pet,  you  know  how  I  have  fought  for  you  and 
1  don't  think  you  can  afford  to  turn  me  down;  now^  if 
you  want  me  to  come  say  so,  and  I  will.  The  reason  I 
want  to  come  so  bad  is  on  account  of  Chester,  so  answer 
as  soon  as  you  get  this  and  let  me  know. 

*' Your  loving  sister,  Lula  Deem. 

''Now  write  me  one  way  or  the  other  and  let  us  know 
BO  we  will  know  what  to  do." 

Failing  to  make  an  arrangement  with  Bertha  for  the 
leasing  of  the  home  place  Mrs.  Deem  set  up  claim  to  lot 
No.  1,  asserting  title  in  herself  under  the  drawing  in- 
stituted by  the  children  in  the  allotment.  She  charged 
fraud  and  brought  an  action  in  the  MagoflSn  circuit  court 
to  set  aside  the  deed  and  division  and  to  recover  the  home 
place  of  Bertha  and  her  grantee,  Wiley  Arnett.  She  re- 
covered judgment  and  the  defendants  appealed  to  this 
court,  and  we  reversed  that  judgment  because  the  suit 
to  vacate,  in  part,  the  judgment  of  the  county  court 
should  have  been  brought  in  the  county  court  and  not  in 
the  circuit  court.  This  opinion  will  be  found  in  178  Ky. 
760,  and  it  contains  an  extended  statement  of  the  facts. 
Very  soon  thereafter  another  suit  was  brought  by  Mrs. 
Deem  and  husband  against  Bertha  Howard  and  Wiley 
Arnett  in  the  MagoflBn  county  court.    After  preparation 
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and  trial,  the  court  adjudged  Mrs.  Deem  entitled  to  the 
relief  she  sought,  which  was  a  re-allotment  of  the  lands 
of  her  ancestor.  Defendants,  Bertha  Howard  and  Wiley 
Amett  appeal. 

It  is  conceded  by  all  of  the  children  of  Nathan  Howard 
that  the  division  of  the  land  was  a  fair  one,  and  the  only 
complaint  is  that  in  the  drawing  for  lots  Dock  Howard, 
as  the  representative  of  Mrs,  Deem,  entered  into  col- 
lusion with  Bertha  Howard  for  the  purpose  of  fraudu- 
lently depriving  Mrs.  Deem  of  lot  No.  1,  which  he  drew 
for  her.  All  this  is  denied  by  appellants,  but  we  think 
that  if  it  be  admitted  that  Dock  Howard  drew  lot  No.  1, 
for  Mrs.  Deem,  and  thereafter  turned  it  over  to  Bertha 
Howard  for  the  purpose  of  depriving  Mrs.  Deem  of  lot 
No.  1,  and  of  giving  it  to  Bertha  without  the  knowledge 
or  consent  of  Mrs.  Deem  she  would  not  be  entitled  to 
recover  in  this  action.  In  the  first  opinion  of  this  case, 
we  said: 

''We  think,  however,  that  the  situation  is  the  same 
as  if  the  commissioners  had  themselves  allotted  the 
shares,  as  it  was  provided  in  the  order  they  should  do, 
and  as  if  they  or  one  of  them  had  made  the  deeds  in  place 
of  leaving  the  allotment  and  the  making  of  the  deeds  to 
the  heirs,  because  in  the  suit  of  the  heirs  for  a  division 
and  the  proceedings  had  therein,  the  commissioners  were 
charged  with  these  duties,  and  if  they  permitted  the  heirs 
to  select  for  themselves  the  lots  they  should  each  havcy 
it  was  the  same  in  effect  as  if  the  commissioners  had 
made  the  allotment  .  .  .  We  say  this  because  the 
heirs  were  permitted  to  draw  for  the  lots  as  they  did  do, 
and  to  make  the  deeds  as  they  did  do,  by  the  consent  of 
the  commissioners.  And  when  this  action  on  the  part 
of  the  heirs  was  approved  by  the  commissioners,  as  it 
was,'the  result  was  the  same  as  if  the  commissioners  had, 
in  fact,  themselves  made  the  allotment  and  the  deeds." 

It  was  the  duty  of  the  conunissioners  appointed  by 
the  county  court  to  divide  and  allot  the  lands  among  the 
nine  children  of  Nathan  Howard,  giving  to  each  a  share 
equal  to  each  of  the  others  in  value,  its  nature,  quality 
and  quantity  considered.  It  was  not  necessary  to  have 
ihe  drawing,  though  it  need  not  be  condenmed.  After  the 
drawing  was  over,  the  commissioners  had  the  power,  had 
they  so  desired,  to  disregard  it  altogether  and  to  have 
allotted  the  lands  in  an  entirely  different  way.  For  in- 
stance they  could  have  given  to  Elizabeth  lot  No.  5,  and 
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to  Mrs.  Deem  lot  No.  3,  notwithstanding  they  drew  differ- 
ent numbers.  The  fact  that  the  commissioners  adopted 
the  drawing,  in  part,  did  not  require  them  to  adopt  it  al- 
together, or  to  disregard  it  in  any  particular  whatever. 
It  was  wholly  a  matter  of  discretion  with  the  commis- 
sioners. It  may  be  true  that  Mrs.  Deem  did  not  consent 
for  Bertha. to  have  lot  No.  1  in  case  it  was  drawn  for 
Mrs,  Deem,  but  whether  she  did  or  not  would  make  no 
difference  so  far  as  the  validity  of  the  partition  proceed- 
ings are  concerned. 

We  have  examined  the  evidence  with  great  care,  and 
«-e  are  convinced  that  Mrs.  Deem  conunendably  and  in  a 
praiseworthy  spirit  consented  for  her  unfortunate  sister 
Bertha  to  have  the  homq  place.  The  weight  of  the  evi- 
dence is  to  this  effect.  In  addition  to  the  oral  testimony 
given,  the  letter  quoted  above,  dated  at  Wayne,  Okla- 
homa, September  19,  1915,  addressed  to  Bertha  Howard 
and  signed  by  Jim  Deem  and  Lula  Deem  leaves  no  doubt 
that  Mrs.  Deem  consented  for  Bertha  to  have  lot  No.  1  in 
case  it  was  drawn  for  Mrs.  Deem.  Moreover,  the  letter 
rhows  that  the  Deems,  before  it  was  written,  had  re- 
ceived information  that  lot  No.  1  had  been  drawn  for 
Mrs.  Deem  and  given  to  Bertha,  because  it  says  **Pet, 
you  know  how  you  come  by  the  place,  and  I  have  just 
found  it  out  that  the  ticket  for  the  home  place  waSs  drawn 
for  Lula,  and  I  think  if  anybody  has  the  preference  to 
the  home  place  it  is  Lula  and  myself,  but  do  as  you 
please.*^  With  this  information  the  Deems  were  writing 
Bertha  to  rent  the  place  from  her,  thus  recognizing  her 
ownership  of  it.  The  letter  also  says,  *'I  think  it  is  your 
first  duty  to  remember  who  your  friends  was  and  your 
next  to  remember  your  enemies.'*  In  the  same  letter  are 
a  few  lines  from  Lula,  saying  *'You  know  how  I  have 
fought  for  you,  and  I  don't  think  yoij  can  afford  to  turn 
me  down."  All  this  bears  out  the  contention  of  Bertha 
that  Mrs.  Deem  had  consented  for  her  to  have  lot  No. 
1,  and  that  this  lawsuit  is  an  afterthought. 

For  these  several  reasons  the  judgment  must  be  re- 
versed with  direction  to  dismiss  the  petition. 

Judgment  reversed. 
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City  of  Georgetown  v.  Pullen. 

(Decided  April  20,  1920.) 

Appeal  from  Scott  Circuit  Court. 

1.  Municipal  Corporations^Annexation  of  Territory — Res  Judicata. 
— In  a  suit  for  annexation  of  territory  to  a  city  of  the  fourth 
class,  a  plea  of  res  judicata  does  not  present  a  good  defense 
where  the  former  suit  for  the  same  purpose  was  determined  more 
than  two  years  before  the  commencement  of  the  action  in  which 
the  plea  is  interposed. 

2.  Municipal  Corporations — Annexation  of  Territory — Burden  of 
Proof. — Where  a  majority  of  the  voters  and  real  property  owners 
in  a  territory  proposed  to  be  annexed,  remonstrate  against  the 
annexation,  the  burden  is  upon  the  city  to  show  that  the  adop- 
tion will  be  to  the  advantage  of  the  city  and  will  not  cause  ma- 
terial injury  to  the  owners  of  real  estate  In  the  proposed  exten 
sion. 

3.  Municipal  Corporations — Annexation  of  Territory — Taxation.— 
Where  property  owners  oppose  the  annexation  on  the  ground  that 
their  property  will  suffer  material  injury,  and  the  only  injury, 
if  any  there  be,  which  the  evidence  tends  to  show,  would  result 
to  such  owners  by  reason  of  the  annexation,  is  the  burden  of 
municipal  taxation,  the  annexation  should  be  made  because  such 
taxation  is  not  an  injury,  within  the  meaning  of  the  statutes  gov 
erning  annexation  cases. 

L.  P.  SINCLAIR  for  appellant. 

B.  M.  LEE  for  appellee. 

Opinion  of  the  Court  by  Judge  Sampson — Eeversing. 

The  city  of  Georgetown  brought  this  action  to  annex 
certain  described  territory  and  bring  it  within  that  muni- 
cipality's jurisdiction.  Practically  all  of  the  real  prop- 
erty owners  living  in  the  territory  proposed  to  be  an- 
nexed remonstrated  against  the  annexation  in  the  man- 
ner provided  by  section  3483  Kentucky  Statutes.  The 
city  council  passed  the  necessary  ordinances  and  each 
step  in  the  proceeding  was  regular.  Those  opposed  to 
the  annexation  filed  an  answer  containing  seven  para- 
graphs, asserting  the  following  defenses  to  the  proceed- 
ing to  annex : 

(1)  A  plea  of  res  judicata,  there  having  been  a  suit 
between  the  same  parties  for  the  same  purpose,  cover- 
ing exactly  the  same  territory,  instituted  and  decided  ad- 
versely to  the  plaintiff  city  only  a  few  years  before. 
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(2)  That  all  of  the  residents  of  the  district  proposed 
to  be  annexed,  opposed  the  annexation,  and  the  city  does 
not  propose  to  render  any  service  whatever  to  such  resi- 
dents if  the  territory  is  annexed. 

(3)  That  the  territory  proposed  to  be  annexed  is 
not  so  located  as  to  be  suitable  for  city  purposes,  streets, 
etc. 

(4)  That  there  are  hundreds  of  vacant  lots  within 
the  present  city  limits  and  that  there  has  not  been  a 
single  building  erected  in  the  city  for  many  months,  and 
no  necessity  for  taking  in  additional  territory. 

(5)  The  city  is  unable  to  pave  or  macadamize  the 
streets  already  within  its  limits,  and  therefore  would  be 
unable  to  take  care  of  new  streets. 

(6)  The  sale  value  of  the  property  proposed  to  be  in- 
cluded would  be  greatly  decreased. 

(7)  That  the  town  is  not  growing  in  population  but 
decreasing,  and  as  there  was  no  cause  shown  for  the  an- 
nexation in  the  first  suit,  and  the  town  is  now  smaller  in 
population  than  then,  no  cause  can  be  shown  for  annexa- 
tion now. 

The  plea  of  res  judicata  was  stricken  out  by  the  trial 
<:ourt  no  doubt  upon  its  attention  being  called  to  the  pro- 
visions of  the  statute,  "if  the  judgment  of  the  court  is 
adverse  to  the  proposed  change,  no  other  eflfort  to  an- 
nex or  strike  off  the  territory  so  proposed,  shall  be  made 
within  two  years  after  the  entering  of  the  judgment,  *' 
and  it  being  made  to  appear  that  the  'judgment  in  the 
former  suit  had  been  entered  more  than  two  years  be- 
fore the  commencement  of  this  one.  None  of  the  other 
pleas  of  the  answer  presented  a  defense,  unless  taxation 
for  municipal  purposes  or  improvements  of  streets  and 
sidewalks  at  the  expense  of  abutting  property  amounts 
to  material  injury  to  the  property,  within  the  meaning 
of  the  statute. 

The  real,  if  not  the  only  objection  to  the  annexation, 
as  we  gather  it  from  the  pleadings  and  evidence,  is  the 
tax  burden  to  which  the  people  and  the  property  pro- 
posed to  be  annexed  will  be  subjected.  While  several 
witnesses  testifying  for  the  city  state  that  it  will  be  to 
the  advantage  of  the  municipality  as  well  as  to  the  prop- 
erty owners  in  the  territory  proposed  to  be  annexed,  to  - 
have  the  annexation;  and  further  that  the  burden  of 
taxation  would  not  materially,  if  at  all,  decrease  the  sala- 
ble value  of  the  real  property  situated  in  the  proposed 
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adoption,  several  other  witnesses  testifying  for  the  re- 
monstrators  say  that  their  property  would  suffer  ma- 
terial injury,  both  from  taxation  and  the  burdens  which 
would  come  from  the  municipal  government  requiring 
the  improvement  of  streets  and  laying  of  sidewalks  at 
the  expense  of  abutting  property.  The  objectors  give 
£«everal  alleged  reasons  why  the  territory  should  not  be 
annexed,  but  they  all  relate  to  municipal  taxation  and  the 
likelihood  of  the  city  government  compelling  the  prop- 
erty holders  to  construct  streets  and  sidewalks  and  other- 
wise conform  to  municipal  regulations.  The  statute 
prescribing  how  territory  may  be  annexed  to  fourth  class 
cities,  says  • 

**If  the  court,  upon  hearing,  be  satisfied  that  less 
than  a  majority  of  the  resident  voters  of  the  territory 
sought  to  be  annexed  or  stricken  off,  have  remonstratea 
against  the  proposed  extension  or  reduction,  and  that  the 
proposed  extension  or  reduction  of  the  limits  of  the  city, 
OS  the  case  may  be,  will  bo  for  the  interest  of  the  city,  and 
will  cause  no  material  injury  to  the  owners  of  real  estate 
in  the  limits  of  the  proposed  extension  or  reduction,  it 
shall  so  find,  and  the  proposed  extension  or  reduction 
shall  be  decreed  or  adjudged.  But  if  the  court  shall  find 
that  a  majority  or  more  of  the  resident  voters  in  the 
territory  to  be  affected,  or  the  owner  or  owners  of  said 
property,  if  there  be  no  resident  voters,  remonstrated 
against  such  change,  and  that  such  change  will  cause 
material  injury  to  the  owners  of  real  estate  in  the  limits 
of  the  proposed  extension  or  reduction,  it  shall  so  find, 
and  said  extension  or  reduction  shall  be  denied.  *' 

In  this  instance  more  than  a  majority  of  the  owners 
of  real  estate  in  the  limits  of  the  proposed  extension 
remonstrated  against  the  annexation,  so  this  case  comes 
under  the  last  clause  of  the  quotation  from  the  statutes 
above  cited.  From  this  statute  it  will  be  seen  that  where 
a  majority  of  the  voters  or  owners  remonstrate  against 
the  change,  the  annexation  shall  not  be  made  if  it  further 
Hi>pear  that  the  change  will  cause  material  injury  to  the 
owners  of  the  real  estate  proposed  to  be  annexed.  So  the 
question  is,  would  the  annexation  of  the  proposed  terri- 
tory materially  injure  the  owners  of  real  estate  therein! 
We  think  not,  because  the  only  claim  of  injury  relied 
upon  by  the  remonstrators  is  that  which  flows  from  muni- 
cipal taxation,  or  which  might  come  from  the  cost  of  im- 
proving streets  or  building  sidewalks.  The  general  rule 
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is  that  taxation  for  governmental  purposes  is  not  such 
an  injury  as  is  contemplated  by  the  statutes  quoted  above, 
and  this  court  in  more  than  one  case  has  so  held.  In  the 
very  recent  case  of  the  City  of  Ludlow  v.  Ludlow,  186  Ky. 
246,  we  held  the  payment  of  municipal  taxation  on  a 
tract  of  unimproved  land,  used  as  a  pasture,  and  sought 
1o  be  annexed,  is  not  such  injury  to  the  owner  as  is  con- 
templated by  the  statutes  prohibiting  the  annexation 
where  material  injury  to  the  owners  of  real  estate  would 
result.  We  have  also  held  that  the  fact  that  residents  or 
owners  of  property  in  the  territory  proposed  to  be  an- 
nexed will  be  compelled  to  pay  taxes  to  the  city  is  not 
the  character  of  injury  contemplated  by  the  statutes, 
considering  the  benefits  received.  Yancey  v.  Town  of 
Frankfort,  23  Ky.  L.  R.  2087. 

The  evidence  shows  that  many  of  the  residents  of  the 
district  proposed  to  be  annexed  enjoy  all,  or  practically 
all,  of  the  benefits  of  the  municipality  without  contri- 
buting to  its  support  or  maintenance ;  that  the  city  desires 
to  put  in  a  system  of  sewerage  so  as  to  protect  its  water 
supplies,  and  that  certain  other  benefits  will  accrue  to 
the  residents  of  the  extension.  It  fairly  appears  that 
the  annexation  will  be  for  the  interest  of  the  city,  and 
that  no  material  injury,  within  the  legal  sense,  would  re- 
sult to  owners  of  real  estate  by  the  proposed  extension, 
and  the  territory  should  be  annexed. 

Judgment  reversed  for  proceedings  consistent  with 
this  opinion. 


Jones  V.  Tarry. 

(Decided  April  20,  1920.) 

Appeal  from  Calloway  Circuit  Court. 

Appeal  and  Error — Review — Finding  of  Chancellor. — The  appel- 
late court  will  not  disturb  the  finding  of  a  chancellor  upon  a  ques- 
tion of  fact,  where  the  evidence  is  conflicting  and  on  a  considera- 
tion of  the  whole  case  the  mind  is  left  in  such  doubt  that  it  can- 
not be  said  with  reasonable  certainty  that  the  chancellor  erred 

E.  C.  O'REAR.  J.  C.  JONES  and  WELLS  &  KEYS  for  appellant 

WEBB  &  WEEKS  and  J.  P.  HOLT  for  appellee. 

Opinion  op  the  Coubt  by  William  Rogebs  Clay, 
CoMMissiONBB — Affirming. 
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Alleging  that  he  was  the  owner  and  entitled  to  pos- 
session of  a  certain  described  tract  of  land  in  Calloway 
county,  and  that  the  defendant,  Burnie  Jones,  had  wrong- 
fully entered  thereon  and  taken  possession  of  a  portion 
thereof,  plaintiff,  R.  C.  Tarry,  brought  suit  to  enjoin  the 
trespass  and  to  be  adjudged  the  owner  of  the  land.  On 
final  hearing  plaintiff  was  granted  the  relief  prayed  for 
and  defendant  appeals. 

Plaintiff  and  defendant  are  adjoining  landowners 
and  the  solution  of  the  case  depends  on  the  proper  lo- 
cation of  the  division  line.  On  this  question  of  fact  con- 
siderable evidence  was  heard,  which  we  deem  it  unnec- 
essary to  detail.  It  is  sufiBcient  to  say  that  there  are 
many  facts  and  circumstances  tending  to  uphold  the  con- 
tention of  each  of  the  parties.  It  is  our  rule  not  to  dis- 
turb the  finding  of  the  chancellor  upon  a  question  of  fact 
where  the  evidence  is  conflicting,  and  upon  considera- 
tion of  the  whole  case  the  mind  is  left  in  such  doubt  that 
we  cannot  say  with  reasonable  certainty  that  the  chan- 
cellor erred  in  his  conclusion.  Hayes  v.  Hayes*  Exor., 
381  Ky.  589,  205  S.  W.  596;  Alexander  v.  Lewis,  184  Ky. 
679,  212  S.  W.  440.  And  this  rule  is  particularly  appli- 
cable to  the  facts  of  this  case.  Judgment  affirmed. 


Hilburn  v.  Huntsman,  et  aL 

(Decided  April  23,  1920.) 

Appeal  from  Allen  Circuit  Court. 

1.  Landlord  and  Tenant — Lease — Use  of  Outer  Walls — Signs. — In  the 
absence  of  a  contrary  provision  in  the  lease,  the  lessee  has  the 
exclusive  right  to  the  use  of  the  outside  walls  of  the  portion  of 
the  building  covered  by  his  lease,  for  advertising  purposes,  to    ' 
the  exclusion  of  a  lessee  of  another  part  of  the  same  building. 

2.  Landlord  and  Tenant — Lease — Use  of  Outer  Walls — Signs. — The 
lessee  of  a  part  of  a  building  has  no  right  to  occupy  with  signs, 
or  for  any  other  purpose,  the  outside  walls  not  inclosing  Eis  part 
of  the  leased  premises,  and  where  there  are  different  tenants  of 
the  several  stories  or  floors  of  a  building,  the  tenant  of  one  story 
or  floor  has  the  right  to  prevent  the  tenant  of  another  story  or 
floor  from  placing  signs  upon  the  walls  outside  of  his.  story  or 
floor. 

3.  Landlord  and  Tenant — Lease — Use  of  Outer  Walls — Signs. — In 
the  absence  of  restrictions  in  the  lease,  the  landlord  has  no  right 
to  permit  signs  or  advertisements  of  other  parties  to  be  placed 
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upon  the  outside  walls  of  that  portion  of  the  building  covorod  by 
the  lease. 
4.  Landlord  and  Tenant — Lease — Use  of  Outer  Walls— Signs — Injunc- 
tion.— The  tenant  of  a  lower  story  is  not  entitled  to  an  injunction 
requiring  the  tenant  of  an  upper  story  to  remove  a  sign  in  the 
absence  of  a  showing  that  the  sign  itself  extends  below  the  ceil- 
ing of  the  lower  story. 

F.  R.  GOAD  and  GOAD  &  DENTON  for  appellant. 

NOEL  F.  HARPER  for  appellees. 

Opinion  of  the  Coubt  by  William  Rogebs  Clay, 
CoMMissiONEB — ^Affirming. 

On  May  9,  1917,  T.  C.  Hilbum  rented  from  Mrs.  W. 
A.  Payne  a  store  room  in  the  town  of  Scottsville  for  the 
period  of  one  year,  with  the  privilege  of  five.  In  this 
room  he  conducts  a  store  called  ^'The  Grand  Leader/' 
The  upper  part  of  the  building  is  occupied  by  Huntsman 
&  Dixon,  who  are  engaged  in  the  business  of  buying  and 
selling  oil  leases.  ,  Across  the  front  of  the  building  is  a 
lintel  which  is  about  sixteen  feet  long  and  fifteen  inches 
wide.  Four  or  five  inches  of  the  lintel  extend  below  the 
ceiling  of  the  store  room  occupied  by  Hilbum.  The 
lintel  is  about  four  feet  above  a  metal  awning  which  ex- 
tends over  the  sidewalk.  Some  months  ago.  Huntsman 
&  Dixon  had  a  sign  painted  on  the  lintel,  for  which  they 
obtained  the  permission  of  the  agent  of  the  owner  of 
the  building.  Thereupon,  Hilbum  brought  suit  against 
Huntsman  &  Dixon  to  require  them  to  remove  the  sign, 
on  the  ground  that  they  had  trespassed  on  that  portion 
of  the  building  occupeid  by  him,  and  had  seriously  inter- 
fered with  his  business.  Having  been  denied  the  relief 
prayed  for,  Hilbum  appeals. 

The  principles  of  law  governing  a  case  of  this  kind 
are  well  settled.  In  the  absence  of  a  contrary  provision 
in  the  lease,  the  lessee  has  the  exclusive  right  to-  the  use 
of  the  outside  walls  of  the  portion  of  the  buUding  covered 
by  his  lease,  for  advertising  purposes,  to  the  exclusion 
of  a  lessee  of  another  part  of  the  same  building.  Carlisle 
Cafe  Co.  V.  Muse,  77  L.  T.  N.  S.  (Eng.)  515,  46  W.  R. 
107,  67  L.  J.  Ch.  53;  16  R.  C.  L.,  p.  734.  On  the  other 
hand  he  has  no  right  to  occupy  with  signs,  or  for  any 
other  purpose,  the  outside  walls  not  inclosing  his  part  of 
the  leased  premises ;  Salinger  v.  North  American  Woolen 
Mills  Co.,  70  W.  Va.  151,  73  S.  E.  312,  39  L.  R.  A.  (N.  S.) 
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350 ;  and  where  there  are  different  tenants  of  the  several 
stories  or  floors  of  a  building,  the  tenant  of  one  story  or 
floor  has  the  right  to  prevent  the  tenant  of  another  story 
or  floor  from  placing  signs  on  the  walls  outside  of  his 
story  or  floor.  16  R.  C.  L.,  p.  734;  Broads  v.  Mead,  159 
Cal.  765,  116  Pac.  46,  Ann  Cas.  1912,  C  1125.  For  the 
same  reason  the  landlord,  in  the  absence  of  restrictions 
in  the  lease,  has  no  right  to  permit  signs  or  advertise- 
ments of  other  parties  to  be  placed  upon  the  outside 
v/alls  of  that  portion  of  the  building  covered  by  the  lease. 
Forbes  v.  Gorman,  159  Mich.  291,  123  N.  W.  1089,  134 
A.  S.  R.  718,  25  L.  R.  A.  (N.  S.)  318.  Here,  there  was  no 
restriction  as  to  the  use  of  the  premises  by  Hilbum.  That 
being  true,  the  case  does  not  turn  on  the  fact  that  Hunts- 
man &  Dixon  obtained  permission  from  the  landlord  to 
paint  the  sign  on  the  lintel,  but  on  whether  the  sign  ex- 
tends below  the  ceiling  of  the  store  room  rented  by  Hil- 
bum. While  it  was  shown  that  the  lintel  extended  below 
the  ceiling  some  four  or  five  inches,  it  was  not  made  to 
appear  that  the  sign  itself  extended  below  the  ceiling.  It 
follows  that  Hilbum  did  not  show  any  right  to  injunc- 
tive relief. 

Judgment  aflSrmed. 


Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Omi- 
pany  v.  Francis. 

(Decided  ApHl  23,  1920.) 

Appeal  from  Lincoln  Circuit  Court. 

J .  Carriers — Injury  to  Passenger  in  Alighting  From  Train. — It  is  the 
duty  of  a  carrier  of  passengers  to  stop  its  trains  long  enough  at 
its  stations  to  afford  passengers  a  reasonable  time  to  .alight  there- 
from with  safety:  but  it  is  the  corresponding  duty  of  the  pas- 
senger to  get  Off  of  the  train  without  unnecessary  delay,  and  if 
the  train  stops  a  sufficient  time  to  enable  thQ  passenger  in  the 
exercise  of  ordinary  care  and  reasonable  effort  to  alight  there- 
from, the  carrier  will  not  be  liable  for  injury  sustained  by  the 
passenger  in  an  effort  to  alight  after  the  train  starts,  unless  those 
in  charge  of  the  train  see  his  perilous  situation  and  fail  to  exer- 
cise ordinary  care  to  prevent  his  injury. 

2.  Carriers — Injury  to  Passenger  in  Alighting  From  Train— Negli- 
gence.— If,  however,  the  train  fails  to  stop  a  sufficient  time  to 
enable  the  passenger  to  safely  alight  under  the  circumstances 
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named,  it  is  not  negligence  per  se  for  the  passenger  to  attempt 
to  alight  after  the  train  starts  in  order  to  avoid  the  inconven- 
lence  of  being  carried  beyond  his  destination,  unless  the  speed 
of  the  train  is'  such  that  a  reasonably  prudent  person  would  not 
undertake  it,  in  which  latter  event  the  negligence  of  the  passen- 
ger will  prevent  a  recovery  although  the  carrier  was  derelict  in 
its  duty  in  starting  the  train  before  the  lapse  of  reasonable  time. 

3  Trial — Instructions. — Where  a  party  is  entitled  to  a  concrete 
instruction,  and  offers  one  upon  the  subject,  it  is  the  duty  of  the 
court  to  give  a  concrete  instruction  on  that  subject,  although  the 
one  offered  is  erroneous. 

4  Carriers — Injury  to  Passenger  in  Alighting— Negligence. — The  de- 
fendant carrier  insisted  that  plaintiff,  its  passenger,  was  guilty 
of  negligence  in  attempting  to  alight  from  the  train  while  it  was 
in  rapid  motion,  which  contention  was  largely  sustained  by  the 
testimony.  It  was  the  duty  of  the  court  to  give  a.  concrete  in- 
struction submitting  this  phase  of  plaintiff's  contributory  negli- 
gence. 

JOHN  GALVIN  and  K.  S.  ALCORN  for  appellant 

GEORGE  D.  FLORENCE  and  EMMETT  PURYEAR  for  appellee. 

Opinion  of  the  CotxET  by  Judge  Thomas — Eeverslng. 

Alleging  that  he  sustained  personal  injuries  through 
the  negligence  of  the  defendant  and  appellant,  Cincin- 
nati, New  Orleans  &  Texas  Pacific  Railway  Company, 
while  as  a  passenger  he  attempted  to  alight  from  one  of 
its  trains  at  Junction  City,  plaintiff  and  appellee,  Henry 
S'rancis,  brought  this  suit  against  defendant  to  recover 
$2,500.00  damages  on  account  thereof,  and  upon  trial 
there  was  a  verdict  in  his  favor  for  $700.00,  upon  which 
judgment  was  rendered,  and  defendant's  motion  for  a 
new  trial  having  been  overruled,  it  prosecutes  this  ap- 
peal. 

The  petition,  after  alleging  the  usual  inducement 
facts,  and  that  plaintiff  had  gone  to  the  platform  or  steps 
of  the  car  for  the  purpose  of  alighting  therefrom,  states : 
*^And  while  in  Said  position  on  said  platform  and  6teps 
he  was,  by  the  gross  carelessness  and  negligence  of  the 
defendant,  its  agents  and  servants  in  charge  of  said 
train,  thrown  from  said  steps  and  car  to  the  ground  by 
the  sudden  jerk  and  movement  of  said  train,  .  .  . 
and  the  said  train  negligently  started  and  threw  him  off 
before  he  was  given  a  reasonable  or  any  chance  or  op- 
portunity to  alight  therefroai,  and  without  any  warning 
that  same  would  move  or  start,  and  the  said  company, 
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its  agents  and  servants  were  guilty  of  gross  negligence 
and  carelessness  in  starting  said  train  without  giving 
him  any  chance  or  opportunity  to  alight  therefrom,'  and 
without  giving  him  any  notice  or  warning  that  said  train 
would  start  and  move  at  the  time  and  place  aforesaid, 
and  plaintiff  avers  that  at  the  time  of  the  accident  and 
injury  to  him  he  was  exercising  the  highest  degree  of 
care  for  his  own  safety,  and  the  said  injury  to  him  was 
caused  by  the  gross  carelessness  and  negligence  of  the 
defendant,  its  agents  and  servants  in  charge  of  said 
train/^ 

The  answer  contained  a  denial  of  the  averments  of 
the  petition  and  a  plea  of  contributory  negligence,  which 
latter  plea  was  denied,  thus  completing  the  issues. 

The  grounds  urged  for  a  reversal  are  (1)  error  in 
overruling  the  defendant's  motion  for  a  peremptory  in- 
struction; (2)  the  verdict  is  flagrantly  against  the  evi- 
dence, and  (3)  failure  of  the  court  to  properly  instruct 
the  jury. 

Briefly  considering  grounds  (1)  and  (2)  together:* 
The  accident  occurred  between  twelve  and  one  o'clock 
in  the  aftenoon  of  December  25,  1917.  Plaintiff  and  his 
son,  Whit  Francis,  had  gone  to  Lexington  the  evening  be- 
'  fore  for  the  purpose,  as  they  state,  of  seeing  another  son 
of  plaintiff  who  was  mentally  afflicted  and  confined  in  the 
Eastern  Kentucky  Hospital  for  the  Insane.  They  arrived 
at  Lexington  about  eight  o'clock  that  evening,  made  no 
effort  to  see  the  afflicted  son,  but  remained  in  the  depot 
ail  night,  and  Whit  states  in  his  testimony  that  they 
made  inquiry  and  endeavored  without  success  to  find  a 
train  to  return  home  that  night  without  accomplishing 
the  purpose  of  their  visit.  They  left  Lexington  for  home 
about  twelve  o'clock  the  next  day.  About  nine  o'clock, 
according  to  the  testimony  of  both  plaintiff  and  his  son 
Whit,  the  latter  bought  a  half  pint  of  whiskey,  from 
which  each  of  them  took  two  drinks  about  the  time  they 
left  for  home,  which  was  all  the  whiskey  they  say  they 
drank.  They  rode  in  the  compartment  for  white  pas- 
sengers commonly  known  as  the  smoker,  and  when  they 
arrived  at  Junction  City,  Whit,  with  other  passengers, 
alighted  at  the  usual  place,  and  the  son  started  up  the 
platform,  and  hearing  some  noise  he  turned  and  observed 
his  father  lying  upon  the  ground,  but  he  did  not  go  to 
his  rescue,  saying  that  he  ''hated  to."  Plaintiff  was  taken 
into  the  depot,  where  he  remained  for  awhile,  took  dinner 
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with  a  friend,  then  returned  to  the  depot,  where  he  re- 
mained until  eleven  or  twelve  o'clock  that  night,  when 
he  took  a  train  for  his  home  at  Stanford. 

In  stating  how  the  accident  happened,  plaintiff's  tes- 
timony is  very  confusing,  as  well  as  contradictory.  He 
states  that  he  followed  his  son  out  of  the  car,  and  that 
as  he  got  upon  the  steps  of  the  coach  the  train  started 
and  threw  him  from  the  car.  At  another  place  in  his  tes- 
timony he  states  that  the  train  had  started  before  he  got 
out  of  his  seat,  and  that  he  did  not  attempt  to  alight  until 
after  the  train  was  in  motions  He  nowhere  stated  the 
length  of  time  the  train  stopped,  nor  is  there  any  testi- 
mony given  by  plaintiff  or  any  of  his  witnesses  to  show 
that  the  stop  was  shorter  than  usual,  or  that  it  was  in- 
sufficient to  enable  him  to  alight  with  safety.  It  is  shown 
that  plaintiff  fell  about  two  and  one-half  or  three  car 
lengths  from  the  point  where  the  train  stopped  and  where 
he  should  have  alighted,  and  the  uncontradicted  testi- 
mony introduced  by  defendant  shows  that  the  train  was 
then  traveling  from  three  to  five  miles  per  hour.  Plain- 
tiff was  the  only  witness  who  testified  in  his  behalf  as 
to  the  facts  leading  up  to  and  accompanying  the  accident. 
A  number  of  witnesses  for  defendant,  including  em- 
ployees as  well  as  bystanders  who  were  not  employees, 
testified  to  such  facts,  and  they  with  one  accord  say  in 
substance  that  the  train  stopped  four  to  six  minutes, 
which  was  longer  than  its  usual  time,  because  of  an  ex- 
cessive amount  of  baggage  to  be  unloaded,  and  that  after 
the  train  started  plaintiff  appeared  at  the  top  of  the 
steps,  and  was  acting  as  though  he  intended  to  jump  off 
of  the  train,  when  the  agent  of  defendant  warned  him  not 
to  attempt  to  leave  the  train,  which  warning  he  did  not 
heed,  but  attempted  to  alight  aftor  the  train  had  gone 
about  three  car  lengths,  and  sustained  his  injuries. 

Plaintiff  was  the  only  witness  who  testified  to  any 
jerk  of  the  train ;  on  the  contrary,  a  number  of  them  who 
testified  for  the  defendant  said  there  was  no  jerk,  un- 
usual or  otherwise.  Some  of  the  witnesses  stated  that 
it  appeared  to  them  that  plaintiff  jumped  from  the  train, 
and  the  overwhelming  weight  of  the  testimony  sustains 
tbis  theory.  At  least  two  witnesses  who  were  non-em- 
ployees of  defendant  testified  that  plaintiff,  after  the 
accident  and  while  in  the  depot,  was  considerably  intox- 
icated, but  this  fact,  if  true,  would  not  excuse  defendant 
from  the  performance  of  its  duties  to  plaintiff  as  a  pas- 
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senger,  but  it  is  a  circumstance  bearing  upon  the  ques- 
tion of  plaintiff  ^8  contributory  negligence. 

From  a  review  of  the  entire  testimony  we  have  with 
some  hesitation  arrived  at  the  conclusion  that  there  was 
perhaps  sufficient  testimony  to  justify  the  submission 
of  the  case  to  the  jury,  and  that  the  error  relied  on  in 
ground  (1)  will  have  to  be  overruled,  but  we  are  firmly 
convinced  that  the  verdict  is  flagrantly  against  the  evi- 
dence, as  contended  for  in  ground  (2),  and  for  this  rea- 
fion  alone  a  new  trial  should  have  been  granted. 

The  facts  of  this  case  are  almost  identical  with  those 
in  the  case  of  Illinois  Central  Railroad  Co.  v.  Long,  128 
S.  W.  (Ky.)  890,  and  on  a  second  appeal  reported  in 
346  Ky.  170.  That  was  a  suit  by  plaintiff  to  recover  dam- 
ages for  an  injury  alleged  to  have  been  sustained  while 
alighting  from  a  train,  just  as  in  the  instant  case,  and 
plaintiff  was  the  only  witness  who  testified  to  any  facts 
even  remotely  sustaining  the  allegations  of  her  petition. 
The  railroad  employees,  as  well  as  others  present,  con- 
tradicted her  testimony,  as  they  did  that  of  plaintiff  in 
the  instant  case.  On  the  first  appeal,  which  was  from  a 
judgment  in  her  favor,  d  reversal  was  ordered  because 
the  verdict  was  flagrantly  against  the  evidence,  the  court 
saying: 

**Her  statement  that  the  injuries  of  which  she  com- 
plains were  caused  by  the  movement  of  the  train  is  not 
supported  by  any  other  witness  or  circumstance,  but,  on 
the  contrary^  is  directly  contradicted  by  a  number  of 
witnesses  and  a  number  of  circumstances.  The  verdict 
is  so  flagrantly  against  the  evidence  that  we  feel  con- 
strained to  order  a  new  trial.  *^ 

The  second  appeal  was  reversed  for  the  same  rea- 
son, the  court  in  its  opinion  citing  the  case  of  Continental 
Insurance  Company  v.  Hargrove,  143  Ky.  400.  These 
cases,  together  with  others  which  might  be  referred  to, 
fully  justify  our  conclusion  that  the  verdict  in  the  instant 
case  is  flagrantly  against  the  evidence. 

Turning  now  to  ground  (3),  it  may  be  stated  that  the 
law  governing  the  rights  and  duties  of  carrier  and  pas- 
senger in  cases  like  this  is  that  the  train  should  be  stop- 
ped a  sufficient  length  of  time  to  enable  the  passenger  to 
alight  therefrom  with  safety,  and  it  is  the  duty  of  the 
passenger  who  desires  to  alight  to  do  so  without  unneces- 
sary delay  It  is  furthermore  held  in  this  state  that  if  the 
train  does  not  stop  a  reasonably  sufficient  time  to  enable 
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the  passenger  to  alight  with  safety,  it  would  not  be  negli- 
gence per  se  for  the  latter  to  attempt  to  do  so  after  the 
train  started,  provided  it  was  not  traveling  at  such  a 
rate  of  speed  as  to  make  it  apparent  to  an  ordinarily 
prudent  man  that  it  would  be  dangerous  to  attempt  IL 
In  the  latter  event,  the  passenger  may  not  recover  al- 
though the  carrier  was  derelict  in  its  duty  in  failing  to 
stop  the  requisite  time.  Among  the  numerous  cases 
dealing  with  some  or  all  of  the  phases  of  the  law  as  above 
stated,  are,  L.  &  N.  R.  R.  Co.  v.  Derrickson,  170  Ky.  334; 
L.  &  N.  R.  R.  Co.  V.  Johnson,  168  Ky.  351 ;  Paducah  Trac- 
tion Company  v.  Tolar,  162  Ky.  50;  Louisville  Railway 
Company  v.  Ruxer,  161  Ky.  312;  Louisville  &  Interurban 
R.  R.  Co.  V.  App,  157  Ky.  246 ;  C.  &  O.  R.  R.  Co.  v.  Robin- 
son, 149  Ky.  258;  Dallas  v.  I.  C.  R.  R.  Co.,  144  Ky.  737; 
L  C.  R.  R.  Co.  V.  Whittaker,  22  Ky.  Law  Rep.  395;  L.  & 
N.  R.  R.  Co.  V.  Eakm's  Admr.,  103  Ky.  465;  L.  &  N.  R. 
R.  Co.  V.  Grimes,  150  Ky.  219;  Hayden  v.  C,  M.  &  G.  R 
R.  Co.,  160  Ky.  836,  and  Hughlett  v.  L.  &  N.  Ry.  Co.,  15 
Ky.  Law  Rep.  178. 

Illustrating  the  views  of  this  court  upon  the  ques- 
tion involved,  we  take  this  excerpt  from  the  Derrickson 
case: 

*'The  rule  in  many  jurisdictions,  including  this,  is 
that  it  is  not  negligence  per  se  for  a  passenger  to  under- 
take to  alight  from  a  slowly  moving  train  at  a  time  and 
place  where  it  is  the  duty  of  the  carrier  to  permit  him  to 
alight  and.  where  he  has  a  right  under  his  contract  of 
carriage  to  alight.  If  in  such  cases  the  carrier,  after 
stopping  the  train,  should  start  it  before  the  passenger 
Lad  a  reasonable  opportunity  to  alight,  and  he  should 
undertake  to  do  so  while  the  train  was  yet  moving  slowly, 
in  order  to  avoid  the  inconvenience  of  being  carried  be- 
yond his  station,  the  question  as  to  whether  or  not  he 
was  guilty  of  negligence  would  be  one  of  mixed  law  and 
fact  and  should  be  submitted  to  the  jury.*' 

Instruction  No.  1  given  by  the  court  upon  its  own 
motion,  and  to  which  defendant  objected,  did  not  conform 
to  the  law  as  above  outlined,  in  that  it  authorized  a  ver- 
dict in  favor  of  plaintiff  if  the  jury  believed  from  the 
evidence  the  sole  fact  that  the  train  was  started  without 
giving  reasonable  time  to  plaintiff  to  alight  therefrom, 
and  by  reason  of  which  he  was  injured.  There  should 
have  been  incorporated  in  it  a  statement  of  the  care  to 
be  observed  by  plaintiff  while  attempting  to  alight,  and 
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without  wHich  observance  he  was  not  entitled  to  recover 
authough  defendant  may  have  been  negligent  in  the 
respects  stated. 

The  defendant  offered  instructions  A  and  B,  both  of 
which  were  refused,  but  each  of  which  attempted  to  sub- 
mit defenses  which  the  evidence  authorized.  Listruction 
A  was  the  converse  of  instruction  No.  1,  to  which  the 
defendant  was  entitled,  and  instruction  B  authorized  a 
finding  for  defendant  if  the  jury  believed  from  the  evi- 
dence that  plaintiff  undertook  to  get  off  of  the  train  after 
if  had  started.  The  latter  instruction  was  erroneous  in 
that  it  did  not  submit  to  the  jury  whether  plaintiff  was 
guilty  of  negligence  in  attempting  to  alight  from  the 
train  after  it  had  started,  and  treated  the  question  as 
though  such  an  attempt  was  per  se  negligence.  It  was, 
however,  a  concrete  instruction  upon  a  subject  which  the 
defendant  had  the  right  to  have  submitted  to  the  Jury, 
and  under  frequent  rulings  of  this  court  it  is  the  duty 
of  the  trial  court  in  such  cases  to  give  the  proper  in- 
struction, although  the  offered  one  was  improperly 
worded. 

We  therefore  conclude  that  for  the  errors  indicated 
under  ground  (3),  the  judgment  is  also  erroneous,  and 
it  is  reversed  with  directions  to  grant  a  new  trial,  and  to 
proceed  in  conformity  with  this  opinion. 


Pratfaw,  et  al.  v.  Watoon's  Executor,  et  al. 

(Decided  April  23,  1920.) 

Appeal  from  Owen  Circuit  Court. 

1.  Wills — Construction — Intention  of  Testator. — The  first  rule  in  the 
construction  of  wills,  and  the  one  which  surrenders  to  no  other, 
is  to  ascertain  the  intention  of  the  testator  from  the  language 
he  employed  in  the  entire  will,  and  give  it  such  construction  as 
will  carry  out  that  Intention. 

2,  Wills— Intention  of  Testator— Per  Capita  Distribution.— Where  the 
subject  of  a  testamentary  disposition  is  directed  to  be  "equally 
divided,"  or  to  be  divided  "share  and  share  alike"  or  where  sim- 
ilar words  are  used  which  indicate  an  equal  division  between 
or  among  two  or  more  persons,  a  per  capita  distribution  will  be 
made  of  the  property,  unless  a  contrary  intention  is  discoverable 
from  the  languiage  used  in  the  will. 
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8.  Wills — Constniction — Intention  of  Testator.— A  testator  directed 
his  farm  of  four  hundred  acres  to  be  sold  "and  the  proceeds  to  be 
4  divided  equally  bebween  E.  C.  Watson  and  Sheffle  Brldiges,  and  my 
47WO  grandchildren,  %effie  Watson  and  ShaiPter  Watson,  Walter's 
heirs."  E.  G.  Watson  and  ShefDo  Bridges  yrere  children  of  the 
testator,  and  another  son,  Walter,  was  dead  at  the  time  of  the 
execution  of  the  will,  leaTing  the  two  other  named  derisees  as 
his  only  children.  Held,  that  a  contrary  intention  from  the  first 
rule  stated  above  was  "discoverable  from  the  will,"  and  that  the 
two  grandchildren  took  jointly  one-third  of  the  property  as  repre- 
sentatives of  their  deceased  father. 

4,  WUls— Use  of  Word  "Heirs."— It  will  be  presumed,  in  the  ab- 
sence of  a  contrary  intention  appearing,  that  a  testator  used  ths 
words  "heirs"  or  "heirs  of  the  body"  in  their  primary,  legal  or 
technical  sense. 

5.  Wills — Construction — Intention  of  Testator. — Ordinarily  a  subse- 
quent devise  or  legacy  in  the  same  will  or  in  a  codicil  will  be 
deemed  to  be  cumulative  and  in  addition  to  the  first  one,  but 
aince  the  question  is  one  of  intention  on  the  part  of  the  testator, 
if  his  language  be  such  as  to  indicate  that  the  subsequent  one 
is  to  substitute  in  whole  or  in  part  the  first  one,  the  will  will  be 
given  such  construction;  and  where  a  testator  devised  certain 
bank  stock  to  his  grandson  at  a  fixed  price,  which  was  much  less 
than  its  real  value,  and  directed  that  the  investment  so  made 
remain  for  a  fixed  period:  Held,  that  the  devise  of  the  bank  stock 
was  intended  by  the  testator  to  substitute. in  part  a  prior  devise 
made  to  the  same  person,  and  that  the  grandson  should  account 
for  and  be  charged  with  the  fixed  price  of  the  stock  in  the  dia> 
trtbution  made  under  the  wilL 

JOHN  W.  DOUOLiAjS  and  H.  W:  ALEXANDER  for  appellants. 

B.  M.  LEE  and  J.  G.  VALLANDINGHAM  for  appellees. 

Opinion  of  the  Court  by  Judge  Thomas — Affirming. 

This  suit  was  filed  to  obtain  a  construction  of  the  will 
of  P.  Watson,  who  died  a  resident  of  Owen  county.  The 
clauses  of  the  will  involved  are  the  third,  the  sixth  and 
seventh,  and  they  are  in  this  language : 

*'3rd.  I  want  my  land,  containing  about  400  acre^ 
sold  and  the  proceeds  to  be  divided  equally  between  E.  C. 
Watson  and  Sheffie  Bridges  and  my  two  grandchildren, 
Sheffie  Watson  and  Shafter  Watson,  Walter's  heirs.  Now 
I  have  let  E.  C.  Watson  have  three  thousand  dollars.  I 
hold  his  note  for  same.  Said  notes  is  to  be  equally  divid- 
ed, same  as  the  above  land. 

'*6th.  I  want  Shafter  Watson  to  have  my  bgiuk  stock 
consisting  of  sixteen  shares  in  the  Corinth  Deposit  Bank, 
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at  fifty  dollars  9.  share,  and  ten  shares  in  the  First  Na- 
tional Bank  at  Owenton,  at  one  hundred  dollars  per 
share.  I  want  said  bank  stock  to  stay  the  way  it  is  until 
Shaf ter  Watson  is  twenty-one  years  of  age,  the  dividend 
to  go  to  help  clothe  and  school  said  Shafter. 

**7th.  I  want  all  personal  property  and  household 
and  kitchen  furniture  sold  and  the  proceeds  divided 
equally  between  E.  C.  Watson  and  Sheffie  Bridges  and 
my  two  grandchildren,  Sheffie  Watson  and  Shafter  Wat- 
son.^' 

Other  dauses  of  the  will,  as  well  as  codicils  added 
thereto,  provide  for  specific  devises  which  are  not  in- 
volved in  this  contest. 

It  is  contended  by  plaintiffs  and  appellees,  E.  C.  Wat- 
son, individually,  and  as  executor  of  the  will,  and  Shejffie 
Bridges,  the  only  surviving  children  of  the  testator,  that 
he  intended  by  clauses  three  and  seven  of  his  will  to  di- 
vide the  property  therein  mentioned  into  three  equal 
jjarts,  giving  to  each  pf  them  one-third,  and  to  the  de- 
fendants and  appellants,  SheflSe  Watson  and  Shafter 
Watson,  the  only  children  of  a  deceased  son  of  the  tes- 
tator, jointly,  the  other  one-third.  Defendants  deny  that 
contention  and  say  that  they  share  the  property  mention- 
ed in  the  two  clauses  of  the  will  per  capita  with  plaintiffs. 

In  regard  to  clause  six  of  the  will  defendants  con- 
tend that  Shafter  Watson  was  given  the  bank  stock 
therein  mentioned  at  the  valuation  of  $1,800.00  as  a 
cumulative  gift,  and  in  addition  to  what  was  devised  to 
him  by  other  clauses  of  the  will;  while  plaintiffs  insist 
that  the  value  fixed  on  the  bank  stock  in  clause  six  was 
a  pro  tanto  substitutional  gift  to  Shafter  Watson  with 
which  he  should  be  charged  on  the  payment  of  other 
legacies  devised  to  him.  The  court  below  sustained  the 
contention  of  plaintiffs  with  reference  to  each  of  the 
clauses  involved,  and  adjudged  that  the  proceeds  of  the 
farm  mentioned  in  clause  three,  and  those  of  the  sale  of 
personal  property  mentioned  in  clause  seven,  should  be 
divided  into  three  equal  parts  and  distributed,  one  to  E. 
C.  Watson,  one  to  Sheffie  Bridges,  and  one  to  the  two  de- 
fendants, the  testator's  grandchildren,  and  further  ad- 
judged that  Shafter  Watson,  in  the  distribution  made  to 
him,  be  charged  with  $1,800.00,  the  value  fixed  on  the 
bank  stock  in  clause  six  of  the  will.  Complaining  of  that 
judgment,  defendants  prosecute  this  appeal. 
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Taking  up  first  the  propriety,  of  the  judgment  as  it 
relates  to  clauses  three  and  seven,  it  may  be  said  that 
there  is  no  rule  more  firmly  fixed  iu  the  law,  and  more 
universally  .followed  by  the  courts  than  the  one  that  in 
the  construction  of  wills  the  polar  star  which  guides  the 
courts  is  to  ascertain  the  intention  of  the  testator  from 
the  language  he  employed ;  and  in  following  this  rule  the 
courts  are  not  confined  to  the  particular  language  of  the 
clause  being  construed,  but  may  look  to  the  language  of 
the  entire  will,  and  if  the  intention  of  the  testator  can 
be  gathered  therefrom,  it  is  the  bounden  duty  of  the 
court  to  apply  that  intention,  provided  it  does  not  con- 
travene any  established  rule  of  law.  Appleton  v.  Apple- 
ton,  185  Ky.  391;  Shields^  Exor.  v.  Shields,  Idem  249; 
Radford  v.  Fidelity  &  Columbia  Trust  Co.,  Idem.  453; 
Hughes  V.  Cleveland  Jewish  Orphanage  Asylum,  Idem. 
461;  Sauer  v.  Taylor's  Exor.,  Idem.  609;  Greenwell  v. 
Whitehead,  Idem.  74;  Phelps  v.  Stoner's  Admr.,  Idem. 
466,  and  White  v.  White,  150  Ky.  283.  The  intention 
meant  by  this  rule  is  the  one  that  the  testator  expressed 
by  the  language  he  employed  in  his  will,  and  does  not  re- 
fer to  an  entertained  or  verbally  expressed  intention  not 
inserted  in  the  will.  Shields'  Exor.  v.  Shields,  supra; 
Wickersham  v.  Wickersham,  174  Ky.  604;  Fowler  v. 
Mercer's  Exor.,  170  Ky.  353,  and  Eichom  v.  Mor^t,  175 
Ky.  80.  When,  however,  the  language  employed  by  the 
testator  is  obscure,  and  of  doubtful  meaning,  the  courts 
have  the  right,  and  it  is  their  duty,  to  place  themselves 
by  extrinsic  testimony  in  the  place  of  the  testator  at 
ihe  time  he  made  the  will  by  showing  the  circumstances 
and  conditions  with  which  he  was  surrounded,  and  to  de- 
termine from  these  the  sense  and  meaning  which  he  in- 
tended to  convey  by  the  language  employed. 

It  is  likewise  a  rule  well  settled  in  the  law  pertaining 
to  wills  that  ''Where  the  subject  of  a  testamentary  dis- 
position is  directed  to  be  'equally  divided,'  or  to  be  di- 
vided 'share  and  share  alike,'  or  where  similar  words  are 
used  which  indicate  an  equal  division  between  or  among 
two  or  more  persons,  the  persons  between  or  among 
whom  the  division  is  to  be  made  take  per  capita^  'unless 
a  contrary  intention  is  discoverable  from  the  wUl.' ''  40 
Cyc.  1490. 

This  court  has  uniformly  recognized  and  applied  the 
foregoing  rule,  with  its  qualifications,  as  will  appear 
from  the  cases  of  Lachland's  Heirs  v.  Downing's  Exor., 
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11  B.  Mon,  32;  Bledsoe's  Admr.  v.  Bowman's  Admr.,  3 
Ky.  Opinions,  677;  Wells  v.  Newton,  i,  Bush  158; 
Brown's  Exor.  v.  Brown's  Devisees,  6  Bush  648;  Pumell 
V.  Culbertson,  12  Bush  369;  MeFatridge,  &c.  v.  Holtz- 
claw,  94  Ky.  352;  Bethel  v.  Major,  &c.,  24  Ky.  Law  Rep. 
398;  Hughes  V.  Hughes,  118  Ky.  751;  Kaufman  v.  Ander- 
son, 104  S.  W.  (Ky.)  340  5  Armstrong*  v.  Crutchfield's 
Exor.,  150  Ky.  641,  and  Justice  v.  Stringpr,  160  Ky.  354. 

It  is  conceded  by  both  sides  that  the  above  author- 
ities authorize  a  per  capita  division  of  the  property 
whensoever  it  is  directed  to  be  divided  '^equally  be- 
tween" the  devisees  who  share  it,  or  where  other  similar 
expressions  are  used,  such  as  ** share  and  share  alike," 
^* unless  a  contrary  intention  ia  discoverable  from  the 
will."  In  the  Lachland,  MeFatridge  and  Bethel  cases, 
supra,  it  was  held  that  the  language  employed  by  the 
testator  indicated  an  intention  that  the  devisees  should 
take  per  stirpes  instead  of  per  capita  which,  as  we  have 
seen,  is  contrary  to  the  general  rule.  While  in  the  other 
cases  cited  from  this  court  it  was  held  that  there, was 
nothing  in  the  will  indicating  a  contrary  intention.  It 
will  therefore  readily  be  seen  that  each  case  must  depend 
upon  the  peculiar  language  employed,  and  if  there  is 
nothing  to  indicate  a  contrary  intention  on  the  part  of 
the  testator,  a  division  of  the  property  per  capita  will 
be  directed.  But  if  such  contrary  intention  does  appear, 
Ihe  distribution  will  be  made  per  stirpes. 

In  this  connection  it  might  also  be  well  to  remember 
that  unless  there  are  plain  expressions  to  the  contrary, 
it  will  be  presumed  that  a  testator  intended  equal  di- 
vision of  his  property  amongst  those  sustaining  the 
same  degree  of  relationship  to  him,  not  preferring  those 
of  a  remote  degree  over  those  sustaining  a  nearer  rela- 
tionship. Cyc,  supra,  1493,  1494. 

It  is  also  a  rule  applied  in  the  construction  of  wills, 
as  will  be  seen  from  the  text  in  Cyc,  supra,  1459,  that 
*'the  word  'heirs'  in  a  will  primarily  is  used  in  its 
legal  or  technical  sense  and,  miless  the  context  shows  a 
contrary  intention,  .must  be  construed  as  meaning  all 
those,  who,  in  case  of  intestacy,  would  be  entitled  by  law 
to  inherit  on  the  death  of  the  testator  or  ancestor 
named."  Again,  in  the  same  volume,  1492,  it  is  stated  in 
the  text  that: 

*' As  a  general  rule  where  a  devise  or  bequest  is  made 
to  'heirs,'  'heirs  at  la^,'  or  'legal  heirs,'  the  law  pre- 
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sumes  the  intention  of  tbe  testator  to  be  that  the  bene- 
ficiaries so  designated  shall  take  per  stirpes  and  not 
per  capita/'  But  this  rule,  as  is  true  of  the  others  named, 
will  not  prevail  in  the  face  of  a  contrary  expressed  in- 
tention in  the  will/^ 

The  inquiry,  then,  is^ — ^what  did  the  testator  in  this 
case  mean  by  the  language  which  he  employed  in  the 
third  clause  of  his  will  "divided  equally  between  E.  C. 
Watson  and  Sheffie  Bridges  and  my  two  grandchildren, 
SheflBe  Watson  and  Shafter  Watson,  Walter's  heirs,*' 
and  the  same  language  found  in  clause  seven  of  the  will 
with  the  words  ** Walter's  heirs"  omitted!  In  the  light 
of  the  foregoing  rules  for  the  construction  of  wills,  we 
are  convinced  that  it  is  more  than  reasonably  certain 
that  he  intended  that  his  two  grandchildren,  Sheffie  Wat- 
son  and  Shafter  Watson,  should  receive  the  portion  of 
the  property  devised  by  those  two  clauses  which  their 
father,  Walter  Watson,  would  have  taken  as  an  heir  of 
testator;  i.  e.,  that  he  constituted  them  one  group  who 
took  substitutionally,  as  the  representatives  of  their 
father,  the  portion  which  he  would  have  inherited  from 
the  testator  had  there  been  no  will.  The  will  first  names 
E.  C.  Watson  as  the  taker  of  one  division  of  the  prop- 
erty, *'and  Sheffie  Bridges"  as  the  taker  of  another  di- 
vision, and  in  naming  those  who  should  constitute  the 
third  group  in  the  division  he  says  *'and  my  two  grand- 
children," naming  them,  and  then  adds,  ** Walter's 
heirs."  Evidently  he  intended  to  include  in  the  last 
group  or  class  among  which  his  property  should  be  di- 
vided his  grandchildren  collectively,  which  is  evidenced 
by  the  words,  "my  two  grandchildren"  as  composing 
that  group  or  class.  This  construction  is  fortified  by  the 
additional  words,  "Walter's  heirs,"  indicating  that  the 
testator  intended  his  two  grandchildren  to  represent,  in 
sharing  the  devise,  their  father,  Walter.  This  view  is 
further  strengthened  by  the  rule,  supra,  that  in  using  the 
word  "heir"  in  his  will  the  testator  intended  it  to  have 
its  ordinary  and  usual  meaning.  There  is  nothing  in  the 
will  to  indicate  a  contrary  intention.  Viewed  in  this  light, 
it  is  evident  that  the  testator  intended  for  his  two  grand- 
children to  take  under  the  will  what  they  would  have  in- 
herited from  their  father  had  he  been  the  devisee  and 
died  intestate. 

There  is  nothing  in  the  cases  relied  on  by  appellants 
militating  against  this  construction.    In  many  of  them 
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the  language  of  the  will  plainly  indicated  a  per  capita 
distribution,  and  in  the  others  there  was  nothing  to  in- 
dicate a  per  stirpes  distribution,  and  following  the  gen- 
eral rule,  supra,  the  court  held  that  the  division  should 
be  made  per  capita.  That  it  was  the  intention  of  the  tes- 
tator of  the  will  now  under  consideration  to  devise  to  his 
two  grandchildren-,  jointly,  only  one-third  of  the  prop- 
erty described  in  clauses  three  and  seven  of  his  will  as 
the  heirs  or  representatives  of  his  deceased  son,  Walter, 
is  perfectly  clear  from  the  language  he  employed,  and 
the  court  did  not  err  in  so  holding. 

This  brings  us  to  a  consideration  of  clause  six  of 
the  will.  There  is  a  branch  of  the  law  of  wills,  which  is 
sometimes  referred  to  by  the  courts  in  construing  them, 
known  as  ** Cumulative  and  Substitutional  Legacies." 
It  is  thus  stated  in  Page  on  Wills,  section  798: 

*'If  testator,  by  will,  or  by  will  and  codicil  or  codicils, 
makes  two  or  more  gifts  to  the  same  person  or  i)ersons, 
the  question  arises  whether  the  second  gift  is  intended 
by  the  testator  to  be,  in  addition  to  the  first,  or  as  a  sub- 
stitute for  the  first.  If  the  second  legacy  is  intended  by 
the  testator  to  be  given  in  addition  to  the  first  legacy, 
the  second  is  commonly  spoken  of  as  a  cumulative  legacy. 
If  the  second  legacy  is  iutended  by  testator  to  be  given 
in  the  place  of  the  first,  it  is  commonly  spoken  of  as  a 
'substitutional  legacy.'  '* 

The  same  principle  is  stated  in  Alexander  on  Wills, 
volume  2,  page  1010,  sec.  682,  and  in  the  following  sec- 
tion (683),  on  the  same  page,  the  author  says: 

**  Whether  legacies  are  cumulative,  the  second  being 
in  addition  to  the  first,  or  whether  they  are  substitu- 
tional, the  latter  being  substituted  for  or  taking  th^place 
of  the  prior,  is  a  matter  of  construction  to  determine  the 
intention  of  the  testator.'^ 

Of  course  there  is  no  room  for  construction  where  the 
intent  is  plainly  expressed,  or  where  language  is  em- 
ployed plainly  indicating  the  testator's  intention.  It  is 
only  when  there  is  a  degree  of  vagueness  that  construc- 
tion, from  a  review  of  the  entire  will,  is  necessary  It 
is  admitted,  as  well  as  proven,  in  this  case,  that  the  six- 
teen shares  in  the  Corinth  Deposit  Bank,  mentioned  in 
the  sixth  clause  of  the  will,  had  a  book  value  of  $120.00 
per  share,  when  the  par  value  was  only  $50.00  per  share ; 
and  that  the  par  value  of  the  ten  shares  in  the  First  Na- 
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lional  Bank  at  Owenton,  also  mentioned  therein,  was 
$100.00  per  share,  when  the  book  value  was  much  more 
than  that.  If  the  testator  had  intended  the  legacy  of  all 
those  shares  which  he  gave  to  his  grandson,  Shafter 
Watson,  should  be  a  cumulative  one,  or  one  in  addition 
to  his  other  legacies  in  the  will  and  codicils  (including 
those  contained  in  clauses  three  and  seven)  there  would 
have  been  no  necessity  for  fixing  the  value  of  the  stock 
mentioned  in  the  sixth  clause,  and  the  words  therein 
**at  fifty  dollars  a  share, '^  and  **at  one  hundred  dollars 
per  share,*'  would  not  only  be  superfluous,  but  meaning- 
less. 

A  testator  is  presumed  to  have  a  purpose  in  the  use 
of  each  expression  he  makes  in  his  will,  and  words  and 
phrases  may  not  be  discarded  when  construing  a  will 
unless  it  is  plainly  obvious  that  no  meaning  was  intend- 
ed to  be  attached  to  them.  In  this  case  it  is  by  no  means 
obvious  that  the  testator  aimlessly  used  the  expressions 
**at  fifty  dollars  a  share'*  and  '*at  one  hundred  dol- 
lars per  share.**  On  the  contrary,  it  is  perfectly  clear 
chat  he  wanted  his  grandson  to- have  the  investment  which 
he  had  made  in  those  stocks,  and  which  he  required  to 
remain  so  *' until  Shafter  Watson  is  twenty-one  years 
of  age,  the  dividend  to  go  to  help  clothe  and  school  said 
Shafter.**  He  no  doubt  contemplated  that  the  investment 
as  thus  made  was  perhaps  better  than  any  guardian  for 
Shafter  Watson  could  or  "would  make  of  any  property 
which  he  might  receive  under  the  will.  So  he  provided 
for  the  continued  investment  of  a  part  of  Shafter  *s  por- 
tion under  his  will  equal  to  tl^e  par  value  of  the  stock 
devised,  but  he  did  not  want  Ms  grandson  to  have  his 
portion  under  the  will  reduced  by  any  greater  sum.  In 
this  view,  the  devise  of  the  stock  at  par  value  was  evi- 
dently intended  to  be  a  pro  tanto  substitutional  one.  This 
is  the  only  conclusion  which  can  be  reasonably  arrived 
at,  in  the  light  of  the  language  employed,  without  dis- 
carding expressions  to  which  the  testator  evidently  at- 
tached some  meaning. 

Our  conclusion  is  that  the  judgment  appealed  from 
was  proper,  and  it  is  affirmed. 
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^  Whitehead  v.  Fulton,  et  al. 

(Decided  April  23,  1920.) 

Appeal  from  Nelson  Circuit  Court. 

Partition— Action  for  Sale  of  Land— Attorneys'  Fees— Liability  of 
Joint  Owner,  Who  Has  Employed  Counsel,  to  Pay  for  Counsel 
Employed  by  Others. — One  Jointly  interested  cannot  be  compelled 
to  pay  for  counsel  employed  by  others,  when  he  has  himself 
employed  counsel  to  represent  his  interest. 

J.  F.  COMBS  for  appellant. 

F.  E.  DAUGHERTY  for  appellees. 

Opinion  of  the  Couet  by  William  Eogebs  Qay, 
Commissioner — Granting  the  appeal  and  reversing. 

Lloyd  Shawler,  a  resident  of  Nelson  county,  died  in 
the  year  1900,  leaving  a  will  by  which  he  devised  his 
home  farm,  containing  138  acres,  to  his  three  children, 
Mary  A.  Whitehead,  Ignatius  Shawler  and  Josephine 
Shawler,  in  equal  parts.  The  will  further  provided  that 
should  either  Ignatius  Shawler  or  Josephine  Shawler 
die  without  issue,  the  share  of  such  child  was  to  pass  to 
Mary  A.  Whitehead,  on  condition  that  she  lived  with  and 
took  care  of  such  child  so  long  as  such  child  lived,  other- 
wise to  pass  to  his  heirs  per  stirpes. 

Both  Ignatius  and  Josephine  died  without  issue,  the 
former  in  the  year  1915,  and  the  latter  in  the  year  1917, 
After  their  death,  the  other  heirs  of  the  testator,  alleg- 
ing that  Mary  A.  Whitehead  had  not  complied  with  the 
conditions  upon  which  she  was  to  take  the  interest  of  her 
brother  and  sister,  and  alleging  that  their  interest  had 
passed  to  plaintiffs,  brought  suit  to  sell  the  land  and 
divide  the  proceeds,  on  the  ground  that  they  and  de- 
fendant were  joint  owners  thereof  in  possession,  and  the 
land  could  not  be  divided  without  materially  impairing 
its  value.  The  chancellor  adjudged  that  Mary  A.  White- 
head was  the  owner  of  the  one-third  of  the  property  de- 
vised to  her  brother,  Ignatius,  but  that  she  had  not  com- 
plied with  the  terms  of  the  will  as  to  her  sister,  Jose- 
phine, and  that  the  latter 's  interest  passed  to  the  testa- 
tor's heirs  at  law.  It  was  further  adjudged  that  the 
land  be  sold.  From  that  part  of  the  decree  adjudging  that 
Mary  A.  Whitehead  became  vested  with  the  title  to  the 
interest  of  her  brother,  plaintiffs  appealed,  and  the  judg- 
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nient  was  affirmed.  Greenwell  v.  Whitehead,  184  Ky.  74, 
211  S.  W.  411. 

On  the  return  of  the  case  plaintiffs'  attorneys  were 
allowed  a  fee  of  $350.00,  payable  out  of  the  proceeds  of 
the  sale.  From  that  judgment  Mary  A.  Whitehead  has 
prayed  an  appeal. 

Since  the  allowance  to  plaintiffs'  attorneys  was  a 
charge  upon  the  entire  estate,  the  effect  of  the  judgment 
was  to  require  appellant  to  pay  seven-ninths  of  the  fee. 
We  find  no  basis  for  sustaining  the  allowance  so  far  as 
appellant  is  concerned.  Throughout  the  entire  litigation 
she  was  represented  by  counsel  of  her  own  selection, 
and  the  case  falls  within  the  well  established  rule  that 
one  jointly  interested  cannot  be  compelled  to  pay  for 
counsel  employed  by  others,  when  he  has  himself  em- 
ployed counsel  to  represent  his  interest.  Thirlwell  v. 
Campbell,  11  Bush  163;  Dougherty  v.  Cummings,  20  Ky. 
L.  Eep.  1948,  50  S.  W.  551;  Sims  v.  Birdsong,  22  Ky.  L. 
Rep.  1049,  59  S.  W.  749;  Bailey  v.  Barclay,  109  Ky.  636, 
22  Ky.  L.  Rep.  1244,  60  S.  W.  377. 

Wherefore  the  appeal  is  granted,  the  judgment  re- 
versed and  cause  remanded  for  proceedings  consistent 
with  this  opinion. 


Hall,  et  al.  v.  Caimoy. 

(Decided  AprU  23,  1920.) 

Appeal  from  Menefee  Circuit  Court. 

1.  Alteration  of  Instruments — Effect  Upon  Rights  of  Parties. — ^Auy 
alteration  in  a  written  instnunent  hj  a  party  thereto  wHich 
changes  the  legal  effect  of  the  instrument  so  as  to  affect  its 
legal  identity,  will  impair  the  instrument  against  all  not  con- 
senting thereto. 

2.  Alteration  of  Instruments — Material    Alteration. — An     alteration 
may  be  material,   though  beneficial  and  void   of  any  injurious^ 
effects,  but  the  question  is  whether  the  contract  in  its  altered 
condition  is  the  contract  into  which  the  parties  entered.     That 
is  material  which  may  become  material. 

CLAY  &  HOGGE,  W.   C.     HAMILTON,    S.   N.    WILLIAMS,  and 
JESSE  J.  WOOTEN  for  appellants. 

W.  B.  WHITE  for  appellee. 
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Opinion  of  i-he  Couet  by  Judge  Quin — Reversing. 

In  April,  1918,  the  api>ellant,  Kash,  and  appellee, 
Cannoy  undertook  to  secure  some  oil  and  gas  leases  in 
Menefee  county.  They  secured  several  leases,  includ- 
ing one  from  H.  C.  and  Nancy  Jones,  dated  April  13, 
3918;  with  the  exception  of  the  last  named  the  leases 
were  taken  in  the  joint  names  of  the  parties.  This  contro- 
versy is  over  the  Jones  lease.  Cannoy  can  neither  read 
nor  write.  According  to  his  testimony  the  lease  was 
written  by  Kash  in  the  Jones  home,  and  after  it  had 
been  thus  written  it  was  read  over  to  the  lessors  and 
they  signed  it.  He  says  that  both  his  name  and  that  of 
Kash  were  inserted  in  the  lease  as  lessees. 

Appellant  Kash  testifies  that  before^  they  entered 
the  Jones  house  Cannoy,  in  substance,  said  that  Kash  had 
better  not  mention  his  name  in  taking  that  lease.  This  is 
explained  later  by  the  fact  that  Cannoy  was  instru- 
mental some  twenty  odd  years  before  in  having  Mrs. 
Jones  indicted ;  following  Cannoy 's  instructions  his  name 
was  not  mentioned  and  Kash.  only  was  named  as  lessee ; 
after  leaving  the  Jones'  house  Cannoy  said  he  wanted 
to  be  in  the  lease  and  Kash  thereupon  inserted  Cannoy 's 
name  as  lessee.  Kash  gave  the  several  leases  to  a  deputy 
clerk  to  have,  them  acknowledged.  They  were  later  re- 
turned duly  executed  with  the  exception  of  the  lease  from 
Jones  and  wife,  they  having  declined  to  acknowledge  it. 
Two  later  attempts  to  get  them  to  do  so  failed.  There- 
after, to-wit,  on  May  27,  1918,  Jones  and  wife  at  the  in- 
atance  of  Kash  executed  to  appellant.  Hall,  a  lease  on  the 
same  property  covered  by  the  earlier  lease. 

Jones  and  his  wife  corroborate  Kash  and  say  that 
they  did  not  know  or  recognize  Cannoy  as  a  lessee  and 
had  his  name  been  in  the  lease  they  would  not  have 
signed  it,  and  this  was  the  reason  they  refused  to  ac- 
knowledge it  when  it  was  later  presented  to  them  by  the 
clerk. 

At  the  time  of  the  execution  of  the  first  lease  the 
consideration  of  $7.50  was  paid,  of  which  sum  Cannoy 
contributed  $1.00.^  The  two  parties  later  adjusted  the 
advancement  by  them  for  the  several  leases. 

Several  points  are  discussed  in  the  briefs,  but  a  de- 
cision as  to  the  effect  of  the  insertion  of  Cannoy 's  name 
in  the  lease  after  it  was  signed  by  the  parties,  if  it  was 
so  inserted,  being  conclusive  of  the  issues  raised  we 
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deem  it  unnecessary  to  discuss  the  others.  The  weight 
of  the  evidence  convinces  us  that  Cannoy's  name  was 
not  in  the  lease  at  the  time  it  was  signed  by  Jones  and 
v/ife.  Not  only  is  this  testified  to  by  Mrs.  Jones  and 
Kash,  but  the  refusal  of  the  lessors  to  acknowledge  the 
deed  is  very  persuasive  of  this  fact,  especially  so  when 
we  consider  the  reasons  given  by  Mrs.  Jones  for  her  re- 
fusal to  have  anything  to  do  with  Cannoy.  Unfortunate- 
ly the  deputy  sent  to  secure  the  acknowledgment  of  the 
lessors  was  not  introduced  by  either  party. 

The  interlineation  or  addition  of  Cannoy's  name  to 
the  lease,  without  the  knowledge  or  consent  of  the  lessors 
and  after  they  had  signed  it,  destroyed  its  binding  effect 
upon  them.  Any  alteration  in  a  written  instrument  by 
a  party  thereto,  which  changes  the  legal  effect  of  the  in- 
ttrument  so  as  to  affect  its  legal  identity,  is  a  change  of 
a  material  character,  and  will  impair  the  instrument  as 
against  all  who  have  not  given  their  consent  to  the 
alteration.  This  rule  is  founded  on  the  reason  that  it 
would  be  highly  imprudent  to  allow  one  of  the  parties 
to  make  a  material  change  in  a  written  instrument  with- 
out the  other's  permission;  but  when  the  alteration  is 
made  by  a  stranger  without  the  procurance  of  one  of  the 
parties,  the  reason  for  the  rule  ceasing,  the  rule  itself 
ceases.    Devlin  on  Real  Estate,  sec.  461. 

In  Sheppard's  Touchstone,  p.  68,  the  rule  on  this 
subject  is  thus  stated : 

*'If  a  deed  that  is  well  and  sufficiently  made  in  its 
creation,  shall  be  afterwards  altered  by  erasure,  inter- 
lining, addition,  drawing  a  line  through  the  words 
(though  they  be  still  legible),  or  by  writing  new  letters 
upon  the  old,  in  any  material  place  or  part  of  it  as  if  it 
be  in  a  deed  or  grant,  in  the  name  of  the  grantor, 
grantee,  or  in  the  thing  granted,  or  in  the  limitation  of 
the  estate,  or  if  it  be  in  an  obligation,  when  the  word 
(heirs)  shall  be  inserted,  or  the  sum  increased,  or  in  the 
date  of  either  or  the  like ;  be  the  same  either  by  the  party 
Jumself  that  hath  the  property  of  the  deed,  or  any  other 
whomsoever,  except  it  be  by  him  that  is  bound  by  the 
deed,  and  be  the  same  with  or  without  the  consent  of 
him  to  whom  it  is  made  or  doth  belong,  in  this  case,  and 
by  either  of  those  means,  the  deed  hath  lost  its  force  and 
is  become  void." 

See  also  Pigot's  case,  11  Coke  47. 
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The  rule  seems  to  still  obtain  in  England  that  the 
alteration  by  either  a  party,  the  holder  or  a  stranger,  in- 
validates the  instrument.  But  as  to  the  effect  of  an 
alteration  by  a  stranger  the  rule  in  this  state  has  been 
changed.    Lee  v.  Alexander,  etc.,  9  B.  Mon.  25. 

An  alteration  may  be  material  though  beneficial  and 
void  of  any  injurious  effects.  The  question  is  whether  the 
contract  in  its  altered  condition  is  the  contract  into  which 
the  parties  entered.  That  is  material  which  might  be- 
come material.  Courts  can  not  undertake  to  say  tlie 
lessors  would  have  made  the  deed  as  altered*  and  then 
alter  it  for  them  merely  because  the  terms  might  be 
more  favorable  to  them  than  those  in  the  original  in- 
strument any  more  than  they  would  be  justified  in  a  like 
conclusion  wheii  the  alteration  imports  additional  lia- 
bility. In  the  one  case  no  less  than  the  other  the  altered 
paper  is  not  the  contract  which  the  party  has  made,  and 
iu  neither  case  can  the  courts  declare  it  to  be  his  con- 
tract or  enforce  it  as  such.  The  law  proceeds  upon  the 
idea  that  the  identity  of  the  contract  has  been  destroyed, 
that  the  contract  made  is  not  the  contract  before  the 
court.  1  E.  C.  L.  968,  9. 

A  very  good  statement  of  the  rule  is  found  in  Schintz 
V.  McManamy,  33  Wis.  299,  where  a  person  *s  name  was 
inserted  in  a  deed  as  grantee  contrary  to  the  wishes  ol 
the  grantor.  The  court  recognizes  the  rule  enunciated 
by  this  court  in  Eoot  v.  Townsend,  186  Ky.  56,  215  S.  W. 
936,  to  the  effect  that  a  grantee  may  insert  his  name  in 
a  deed,  provided  he  has  authority  from  the  grantor  so  to 
do.  But  in  the  Schintz  case,  as  in  the  case  now  before  us, 
the  name  of  the  grantee  was  inserted  in  the  instrument 
not  only  not  as  authorized  by  grantor,  but  contrary  to 
his  express  instructions  and  desire.  In  the  course  of 
its  opinion  the  court  says: 

*'It  may  be  said  that  it  is  quite  immaterial  to  the 
plaintiff  whether  he  conveys  the  lot  to  the  defendant  or 
to  his  sister,  so  long  as  he  received  the  agreed  price 
therefor.  This  may  be  true,  and  yet  the  plaintiff  has 
an  undoubted  right  to  determine  for  himself  to  whom  he 
v/ill  convey  his  land.  He  may  be  willing  to  convey  to 
one  person  for  a  given  price,  but  his  right  to  refuse  to 
convey  to  another  person  for  the  same  price  is  undoubt- 
ed. He  may  contract  to  convey  to  A,  and  yet  be  under 
no  legal  obligation  to  convey  to  B,  on  the  same  terms, 
even  though  A  may  desire  that  he  do  so.'* 
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To  the  same  effect  see  Cotton  v.  Edwards,  6  Dana 
!06;  Bank  of  Limestone  v.  Penick,  5  T.  B.  Mon.  25; 
Shipp's  Admr.  v.  Suggett's  Admr.,  9  B.  Mon.  5;  Lisle 
V.  Rogers,  18  B.  Mon.  528;  Locknane  v.  Emmerson,  11 
Bush  69 ;  Blakey  v.  Johnson,  13  Bush"  197,  and  Mitchell 
'  V.  Reid's  Exr.,  32  Rep.  683,  106  S.  W.  683. 

We  know  of  no  rule  or  principle  of  law,  and  have 
been  shown  no  authority  which  makes  a  lease  -valid  and 
operative  to  convey  the  title  to  a  stranger  whose  name 
lias  been  inserted  therein  by  the  holder  of  the  lease 
without  authority  from  the  lessor,  and  contrary  lo  his 
express  wishes.  It  follows,  therefore,  that  the  lessors 
were  within  their  rights  when  they  executed  the  lease  to 
Hall,  and  the  latter  being  a  valid  instrument,  said  lessee 
can  proceed  to  the  exercise  of  the  rights  therein  granted. 

If,  as  appears  from  the  record,  the  appellant  Hall 
has  given  to  appellant  Kash  an  undivided  interest  in  or 
to  the  leasehold  rights  that  matter  can  be  adjusted  by 
the  lower  court,  which  court  can  likewise  adjust  and  set- 
tle any  interest  or  claim  that  Cannoy  may  have  as 
against  Kash  growing  gut  of  any  agreement  or  partner- 
ship covering  leases  taken  by  them. 

Wherefore  the  judgment  of  the  lower  court  is  re- 
versed for  further  proceedings  consistent  herewith. 


Napier  v.  Napier. 

(Decided  April  23,  1920.) 

Appeal  from  Laurel  Circuit  Court. 

1.  Husband  and  Wife — Selection  of  Domicile. — The  selection  of  the 
matrimonial  domicile  ordinarily  rests  with  the  husband,  but  this 
selection  on  his  part  must  not  be  unreasonably  or  arbitrarily 
exercised.  He  should  have  due  regard  for  the  comfort,  welfare, 
safety  and  peace  of  mind  of  his  wife. 

2.  Husband  and  Wife — ^Abandonment  of  Husband. — The  wife  is  jus- 
tified in  abandoning  her  husband  and  his  home  when  she  is 
forced  so  to  do  to  protect  her  life  or  health,  or  where  she  has 
reasonable  grounds  for  believing  that  injury  might  result  from 
her  remaining  there. 

3.  Husband  and  Wife — Abandonment  of  Husband. — That  the  hus- 
band refuses  to  permit  his  wife,  who  had  abandoned  him,  to 
return  to  his  home  with  a  niece  and  nephew  she  has  reared, 
each  of  whom  is  about  twenty-one  years  of  age,  is  not  sufficient 
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ground  for  her  remaining  from  her  husband,  where  the  father 
of  such  children  is  living  and  has  a  home  to  which  they  can  go. 
4.  Husband  and  Wife — Marriage  Contract. — The  obligation  taken  by 
parties  to  a  marriage  contract  should  not  be  abandoned  or  disre- 
garded upon  slight  causes,  real  or  imaginary. 

HAZELWOpD  &  JOHNSON  for  appellant. 

RAWLINGS  &  WRIGHT  for  appellee. 

Opinion  of  the  Court  by  Judge  Quin — ^Reversing. 

This  is  a  suit  for  alimony  instituted  by  appellant  as 
plaintiff  below.  Such  a  suit  is  maintainable  without  re- 
gard to  a  divorce.  Hulett  v.  Hulett,  80  Ky.  364.  Each 
party  had  been  previously  married. 

Appellee  had  living  with  htm  four  daughters  ranging 
in  age  from  eleven  to  twenty-one  years  Appellant  had 
no  children  of  her  own  but  had  reared  a  nephew  since 
he  was  seventeen  days  old,  at  which  time  his  mother  died, 
and  she  also  had  helped  to  rear  a  niece.  At  the  time  of 
appellant's  second  marriage  November  14,  1915,  the  boy 
was  about  sixteen  years  old  and  the  girl  was  seventeen ; 
the  latter  is  not  physically  strong.  Appellee  understood 
appellant's  attachment  for  these  children  and  consented 
that  she  bring  them  to  his  home  with  her. 

Under  circumstances  justifying  such  action  appellant 
abandoned  her  husband's  home  June  7,  1916,  but  they 
thereafter  lived  together  as  husband  and  wife  until 
October  1,  1917.  As  is  so  often  the  ease  the  two  sets  of 
children  did  not  agree.  With  commendable  candor  the 
husband  and  wife  speak  of  one  another  not  perhaps  in 
terms  of  affection,  but  in  a  manner  friendly  and  praise- 
worthy. Neither  has  aught  but  good  to  say  of  the  other, 
a  situation  that  gives  hope  of  a  reconciliation  and  makes 
possible  a  restoration  of  their  marital  relations. 
Martha's  demeanor  was  everything  her  name  implies; 
''Wild  Bill,"  as  he  says  he  is  called,  while  volunteering 
the  information  that  he  came  from  a  wild  stock  of  peo- 
ple, has  shown  no  evidence  of  habits  or  character  in  keep- 
ing with  his  nickname.  He  appears  to  be  an  uneducated, 
good  natured,  well  meaning  man;  an  indulgent  father 
who  has  suffered  his  cliildren  to  grow  up  in  ignorance 
of  or  totally  disobedient  to  those  rules  of  discipline, 
respect  and  orderly  conduct  that  should  obtain  in  every 
well  regulated  household. 
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But  for  the  differences  between  the  children  and  the 
unfriendly,  rude  and  hostile  attitude  of  his  daughters 
toward  their  stepmother  it  is  doubtful  if  there  would 
have  been  any  thought  of  litigation. 

Prior  to  June  7,  1916,  appellee's  daughters,  and  es- 
pecially the  eldest,  had  in  divers  ways  manifested  their 
dislike  for  and  antipathy  to  appellant,  but  on  the  day 
named  they  gave  expression  to  their  feelings  in  a  very 
forceful  and  violent  manner.  Appellant  had  been  away 
from  home  and  returned  for  the  purpose  of  removing 
her  effects  to  other  quarters.  She  was  attacked  by  one 
of  the  daughters,  hoe  in  hand,  cursed  and  her  life  threat- 
ened; a  gun  was  procured,  but  fortunately  it  was  not 
discharged;  she  was  assaulted  by  all  four  of  the  girls; 
they  pulled  her  hair  and  practically  tore  her  waist  off, 
all  this  before  her  husband  could  separate  them ;  appel- 
lee says  ''they  were  all  mixed  up  in  a  pile." 

Under  conditions  such  as  those  appearing  in  this  re- 
cord, a  recitation  of  which  we  deem  unimportant,  appel- 
lant was  not  compelled  to  remain  in  appellee's  home  and 
submit  to  this  treatment. 

Ordinarily,  the  selection  of  the  matrimonial  domicile 
rests  with  the  husband,  and  so  varied  are  the  circum- 
stances respecting  the  location  and  status  of  the  home 
that  no  rule  or  principle  of  general  application  regarding 
same  can  or  should  be  established.  What  would  be  rea- 
sonable and  proper  in  one  case  might  be  wholly  inade- 
quate and^unsuitable  in  another.  Questions  of  this  kind 
involve  the  fundamentals  of  society,  are  of  the  most  deli- 
cate nature  with  which  courts  must  deal,  and  each  case 
must  rest  upon  its  own  peculiar  facts  and  circumstances. 
Clubb  V.  Clubb,  23  Rep.  650,  63  S.  W.  587 ;  Klein  v.  Klein, 
29  Rep.  1042,  96  S.  W.  848;  Spafford  v.  Spafford,  — 
Ala.  — ,  74  Sou.  354,  L.  R.  A.  1917D,  773. 

This  right  of  selection  on  the  husband's  part  should 
not  be  unreasonably  or  arbitrarily  exercised.  He  should 
have  due  regard  for  the  comfort,  welfare,  safety  and 
peace  of  mind  of  his  wife.  Abandonment  of  the  husband 
will  not  be  attributed  to  mere  wilfulness  on  the  wife^s 
part,  when  she  is  forced  to  leave  his  home  to  protect  her 
life  or  health,  or  even  where  she  has  reasonable  grounds 
for  believing  that  injury  might  result  from  her  remain- 
ing there. 

Furthermore,  the  husband  should  do  all  he.  reason- 
ably can  to  protect  his  wife  from  insult  or  abuse,  regard- 
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less  of  the  source  from  which  it  may  come.  It  was  ap- 
pellee's duty  to  so  control  the  conduct  of  his  children  as 
to  accord  to  his  wife  at  least  decent  treatment  at  their 
hands,  and  if  unwilling  or  unable  so  to  do,  then^  if  pos- 
sessed of  ample  .means,  he  must  provide  a  home  where 
his  wife  will  not  be  the  victim  of  such  domestic  tyranny. 
In  Day  v.  Day,  84  Iowa,  221,  50  N.  W.  979;  Friend  v. 
Friend,  53  Mich.  543, 19  N.  W.  176,  51  Am.  St.  Eep.  161, 
and  Hall  v.  Hall,  9  Ore.  452,  will  be  found  facts  similar 
to  those  contained  in  the  record  before  us  and  in  each 
of  which  the  wife  was  granted  relief.  See  also  William- 
son V.  Williamson,  183  Ky.  435,  209  S.  W.  503. 

Appellee's  estate  is  hardly  sufficient  to  permit  the 
maintenance  of  two  homes.  His  eldest  daughter,  the 
chief  cause  of  the  trouble,  has  married  and  is  not  living 
at  home.  A  married  son  is  living  with  his  father,  but 
offers  to  leave  when  appellant  returns.  Appellee's  re- 
fusal to  allow  his  wife  to  return  with  her  niece  and 
nephew  is  not  of  itself  a  sufficient  cause  for  her  remain- 
ing away  from  appellant;  these  children  have  about 
reached  their  majority  and  their  father  is  living  and  they 
liave  a  home  to  which  they  can  go. 

Before  entering  final  judgment  the  chancellor  put 
the  parties  on  probation,  and  having  concluded  appellant 
had  made  no  effort  towards  reconcilation  the  relief  she 
sought  was  denied.  We  are  not  satisfied  that  appellee 
had  fulfilled  his  obligations  in  this  respect.  He  must  put 
his  house  in  order,  so  to  speak,  and  having  done  so,  it  is 
appellant's  duty  to  return.  Both  husband  and  wife  pro- 
fess their  anxiety  and  desire  to  live  together;  we  trust 
they  are  both  sincere  in  these  expressions.  We  are  dis- 
posed to  grant  their  wish,  or  at  least  make  its  realiza- 
tion possible. 

When  the  married  son  shall  have  removed  himself 
and  family  from  his  father's  home,  the  eldest  daughter 
living  elsewhere,  the  way  for  appellant  to  re-enter  and 
repossess  herself  as  the  mistress  of  the  home  will  be 
open  and  she  should  avail  herself  of  the  opportunity 
thus  afforded.  With  the  more  objectionable  features 
eliminated  the  couple  should  live  in  peace  and  harmony. 

As  said  in  Martin  v.  Martin,  33  W.  Va.  695,  11  S.  E. 
12: 

''The  best  interests  of  society,  decency  and  morality 
combine  in  demanding  that  the  obligations  taken  upon 
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tbemselves  by  the  parties  who  enter  into  the  marriage 
contract  should  not  be  abandoned  and  disregarded  upon 
the  mere  whim  or  caprice  of  either  party,  or  upon  slight 
cause,  real  or  imaginary/' 

The  cause  will  be  remanded  to  the  circuit  court  with 
instructions  to  allow  appellant  alin^ony  in  the  sum  of 
twelve  and  50/100  ($12.50)  dollars  per  month  from  this 
date  (April  23,  1920),  until  such  time  as  appellee  has 
conformed  his  home  to  the  suggestions  found  herein,  and 
duly  notified  his  wife  to  that  effect,  nor  should  he  attach 
any  improper  conditions  to  her  return. 

The  chancellor  will  retain  jurisdiction  over  this  suit 
for  the  entry  of  such  orders  as  may  from  time  to  time  be 
deemed  necessary. 

In  a  letter  written  his  wife  in  October,  1918,  appellee 
said  he  belonged  to  the  red,  white  and  blue.  Just  what 
he  meant  by  this  statement  is  not  clear,  unless  it  was  to 
express  his  patriotic  tendency.  His  patriotism  is  further 
evidenced  in  the  names  bestowed  upon  his  five  children, 
tp-wit :  Louisiana,  Minnesota,  Georgia,  Mary  and  Kenie 
(the  last  two  doubtless  for  Maryland  and  Kentucky). 
Compliance  with  the  views  herein  expressed  and  due  re- 
gard for  the  sanctity  of  the  marriage  vows,  will  assist 
greatly  in  the  preservation  of  the  union,  the  ultimate 
aim,  the  supreme  purpose,  the  ideal  of  the  true  patriot. 

Wherefore  the  judgment  is  reversed  for  further  pro- 
ceedings in  accordance  herewith. 


Rice  V.  McNeilli  et  al. 

(Decided  AprU  23,  1920.) 

Appeal  from  'Fulton  Circuit  Court. 

1.  Deeds — Undue  Influence — Mental  Capacity. — In  an  action  to  set 
aside  a  deed  upon  grounds  of  mental  incapacity  and  undue  In- 
fluence, where  the  evidence  is  so  contradictory  that  some  doubt 
necessarily  remains  in  the  mind  of  the  court  whichever  way  it 
may  be  decided,  the  conclusion  of  the  chancellor  will  be  affirmed. 

2.  Deeds — Undue  Influence — Mental  Capacity. — ^Where,  contrary  to 
his  oft-expressed  purpose,  and  at  her  urgent  and  often  ill-tem- 
pered solicitation,  decedent  conveyed  property  to  a  daughter  prac- 
tically to  the  exclusion  of  other  children,  evidence  as  to  mental 
incapacity  and  undue  influence  being  about  equally  divided,  the 
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conclusion  of  the  chancellor  that  the  deed  was  procured  by  ur.- 
due  ii;iflu-ence  was  sot  "be  oyeiTaled. 

W.  J.  WEBB  and  B.  T.  DAVIS  for  appellant. 

F.  S.  MOOHE,  DEB  McNEILL,  BOBBINS  &  ROBBINS  and  S.  H. 
CROSSLAND  for  appellees. 

Opinion  of  the  Coubt  by  Judge  Clarke — ^Affirming. 

In  1914,  A.  N.  King,  then  sixty-two  years  of  age,  con- 
veyed to  his  daughter,  Mrsi  Jessie  Eice,  the  appellant, 
his  home  farm  of  156  acres,  in  consideration,  as  stated 
in  the  deed,  of  $400.00  a  year  so  long  as  he  or  his  wife 
lived,  and  the  payment  of  a  mortgage  on  the  land  for 
$1,750.00.  As  the  proof  shows  the  land  was  at  that  time 
worth  about  $15,000.00,  and  as  the  annual  payments  were 
less  than  its  rental  value,  the  stated  consideration  was 
entirely  inadequate.  Mr.  King  died  February  25,  1918, 
and  his  wife  on  March  18,  1918.  Thereafter  this  action 
was  instituted  by  his  other  daughter,  Mrs.  Hattie  Mc- 
Neill and  the  two  infant  sons  of  a  deceased  son,  by  their 
guardian,  seeking  to  set  aside  the  deed  from  Mr.  King 
to  his  daughter,  Jessie  Rice,  upon  the  grounds  of  mental 
incapacity  and  undue  influence.  Upon  the  latter  ground 
the  chancellor  set  the  deed  aside  and  from  that  judgment 
Mrs.  Rice  has  prosecuted  this  appeal. 

In  addition  to  the  home  place  conveyed  to  Mrs.  Rice, 
Mr.  King  owned  another  farm,  known  in  the  record  as 
the  Wilson  farm,  which  according  to  the  evidence  was 
in  1914  worth  aproximately  $6,000.00.  These  two  farms 
were  all  the  real  estate  decedent  owned,  and  at  his  death 
his  personalty  was  about  equal  to  his  indebtedness. 

For  more  than  thirty-five  years  Mr.  King  had  hab- 
itually used  intoxicants  excessively  and  to  such  an  ex- 
tent that  a  number  of  witnesses,  including  Dr.  Phelps, 
who  saw  him  in  his  last  illness,  were  convinced  that  he 
was  not  of  sound  mind  in  December,  1914,  when  he  made 
the  conveyance  to  his  daughter,  Mrs.  Rice.  A  large 
number  of  witnesses  for  the  other  side  testify  that  at 
that  time  in  their  opinion  he  was  of  sound  mind. 

Within  a  short  time  before  the  conveyance  was  made 
to  Mrs.  Rice,  Mr.  King's  oldest  son  and  the  latter 's  wife 
had  died,  leaving  two  small  children ;  his  wife  had  been 
adjudged  a  lunatic  on  January  16,  1914,  and  when  the 
deed  was  made  was  confined  iii  the  Hopkinsville  asylum 
and  did  not  sign  the  deed;  on  April  29,  1914,  his  only 
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other  son  had  committed  suicide,  and  it  was  two  days 
after  the  death  of  this  son  that  Mrs.  Rice  says  her  father 
agreed  to  make  her  the  deed  if  she  would  move  upon  the. 
home  place,  which  she  did  in  August  or  September  of 
that  year.  He  did  not  make  her  the  deed,  however,  until 
December  5,  1914,  and  there  is  proof  that  from  the  time 
of  the  death  of  the  son  until  the  deed  was  made  Mrs.  Kice 
was  frequently  insisting  and  sometimes  ill-temperedly, 
that  her  father  make  the  conveyance,  which  he  would  re- 
fuse to  do,  saying  that  he  couldn't  do  that  as  he  wanted 
to  divide  his  property  equally  among  all  of  his  children. 
Then,  too,  there  is  proof  that  in  July,  1914,  Mr.  King  had 
agreed  with  his  two  daughters,  Mrs.  Rice  and  Mrs.  Mc- 
Neill, that  he  would  convey  the  home  place  to  Mrs.  Rice, 
the  Wilson  farm  to  the  sons  of  his  deceased  son,  and  that 
Mrs.  Rice  and  his. two  grandsons  would  pay  to  Mrs.  Mc- 
Neill a  sufficient  amount  to  make  her  equal  with  them. 
There  is,  therefore,  much  proof  to  show  that  it  was  Mr. 
King's  purpose  to  divide  his  property  equally  among 
his  children,  and  there  is  no  proof  whatever  in  the  rec- 
ord, except  in  the  deed  complained  of,  that  he  desired  to 
favor  one  child  almost  to  the  exclusion  of  his  other  chil- 
dren. If  the  deed  stands  Mrs.  Rice  will  receive  of  her 
father's  estate  upon  the  valuation  of  same  at  his  death, 
when  the  home  farm  sold  for  $17,800.00  and  the  Wilson 
farm  for  $7,400.00,  approximately  $16,000.00  out  of  the 
home  place  and  nearly  $2,500.00  out  of  the  Wilson  place, 
making  a  total  of  nearly  $18,500.00,  whereas  the  share 
of  the  other  daughter  and  that  of  the  sons  of  the  deceased 
son  will  amount  to  less  than  $2,500.00  each. 

There  is  some  evidence  to  show  that  Mrs.  Rice  was 
Mr.  King's  favorite  child,  and  he  could,  of  course,  if  it 
was  his  desire  and  he  had  the  mental  capacity  to  do  so, 
make  this  kind  of  a  division  of  his  property,  but  in  view 
of  evidence  of  his  impaired  mental  condition  in  1914  as 
a  result  of  his  long  continued  excessive  use  of  intoxi- 
cants and  the  many  family  sorrows  of  that  year,  to- 
gether with  the  evidence  that  he  made  this  conveyance 
of  nearly  all  of  his  property  to  one  of  his  two  suryivingr 
children  at  her  urgent  and  often  ill-tempered  solicitation 
contrary  to  an  oft-expressed  purpose  to  make  an  equal 
division  of  his  property  among  his  children,  we  cannot 
overrule  the  chancellor's  decision  upon  these  questions 
of  fact,  even  though  the  evidence  is  so  contradictory  as 
to  create  some  doubt  as  to  its  correctness.    As  in  most 
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such  cases,  the  decision  turns  largely  upon  which  set  of 
witnesses  is  to  be  believed  upon  the  questions  of  mental 
incapacity  and  undue  influence,  which  are  hardly  ever 
susceptible  of  being  conclusively  established,  and  there 
is  nearly  always  much  diversity  in  the  opinions  of  wit- 
nesses and  necessarily  some  doubt  in  the  mind  of  the 
court  whichever  way  it  may  be  decided ;  and  upon  the  evi- 
dence in  this  case  we  have  no  more,  if  as  much,  doubt  jof 
the  correctness  of  the  chancellor's  conclusion  that  the 
deed  was  procured  by  imdue  influence  than  we  would 
have  had  he  reached  a  contrary  conclusion.  This  is  there- 
fore peculiarly  a  case  where  this  court  must  rely  upon 
and  affirm  the  judgment  of  the  chancellor. 
Wherefore  the  judgment  is  affirmed. 


Maxey  v.  Board  of  Trustees  of  Elizabethtown  Graded 
School  District. 

(Decided 'April  23.  1920.) 

Appeal  from  Hardin  Circuit  Court. 

1.  Schools  and  School  Districts — Employment  and  Dismissal  of 
Teachers. — Where  the  schools  of  a  city  of  the  fourth  class  are 
organized  and  operated  under  the  general  school  laws  of  the 
state  rather  than  as  city  schools  under  section  3588,  of  the 
statutes,  or  the  optional  commission  form  (sec.  3587a,  Ky.  Stat- 
utes), the  power  of  the  school  board  to  employ  and  dismiss 
teachers  is  defined  by  section  4474  rather  than  section  3591  or 
sub-section  14  of  section  3587a,  Kentucky  Statutes. 

2.  Schools  and  School  Districts — Removal  of  Teachers. — Under  sec- 
tion 4474,  Kentucky  Statutes,  the  board  of  trustees  of  graded 
common  school  districts  has  the  power  to  dismiss  or  remove  a 
principal  or  teachers  without  notice  or  cause.  Hence,  a  prin- 
cipal of  a  graded  common  school  district  who  was  dismissed  with- 
out notice  after  being  employed  by  the  Board  of  Trustees  has 
no  right  of  action  for  breach  of  contract  since  this  provision  of 
the  statute  must  be  read  into  his  contract  of  employment. 

D.  M.  COOPER  and  L.  A.  FAUREST  for  appellant. 

H.  L.  JAMES  for  appellee. 

Opinion  of  the  Court  by  Judge  Clarke — ^Affirming. 

Alleging  that  he  was  on  May  8th,  1907,  employed  by 
appellee  as  superintendent  of  the  Elizabethtown  graded 
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schools  for  the  following  year  at  a  salary  of  $1,600.00, 
and  that  he  had  been  discharged  without  notice  or  cause 
on  September  25th,  1917,  the  appellant  instituted  this 
action  against  the  appellee  to  recover  as  damages  for 
the  alleged  breach  of  contract  the  sum  of  $1,433.33. 
After  issue  had  been  joined,  upon  a  trial  before  a  jury, 
a  verdict  was  returned  in  his  favor  in  the  sum  of 
$700.00.  Thereupon  the  appellee  entered  a  motion  for  a 
judgment  in  its  favor  notwithstanding  the  verdict,  which 
was  sustained  and  the  petition  dismissed,  from  which 
judgment  the  plaintiff  appeals. 

Although  Elizabethtown  is  now  a  city  of  the  fourth 
class  it  is  apparent  from  this  record,  as  is  practically 
conceded  by  appellant,  that  its  schools  are  organized  and 
operated  under  the  general  school  laws  of  the  state 
rather  than  as  a  city  school  imder  section  3588  of  the 
statutes  or  under  the  optional  commission  form  provided 
for  by  section  3587a  of  the  statutes.  As  a  consequence 
section  4474  rather  than  section  3591  or  subsection  14  of 
section  3587a  of  the  statutes  defines  the  power  of  the 
school  board  to  employ  and  dismiss,  teachers.  Insofar 
as  applicable  this  section  reads : 

**Said  trustees  shall  appoint  and  employ  a  princi- 
pal and  all  teachers  and  fix  their  compensation,  and  may 
suspend  or  dismiss  them  or  any  other  person  appointed 
or  employed  by  them.'* 

It  will  be  noticed  that  by  this  section  the  power  to 
suspend  or  dismiss  is  unqualified  and  in  general  terms. 

In  the  case  of  Adams  v.  Thomas,  12  S.  W.  940,  this 
court  in  construing  a  special  act  which  provided  that 
'*said  board  shall  have  entire  control  of  appointment 
and  removal  of  teachers''  expressed  the  opinion  that 
the  board  had  the  power  to  remove  the  superintendent 
at  pleasure  without  the  revision  or  approval  of  the 
county  superintendent,  and  denied  his  right  of  recovery 
for  the  alleged  breach  of  contract.  This  case,  however, 
as  authority  here  is  very  much  weakened  by  reason  of 
the  fact  that  the  court  finally  rests  its  decision  upon  the 
terms  of  the  contract  rather  than  its  construction  of  the 
statute. 

In  no  other  case,  so  far  as  we  have  been  able  to  find, 
has  this  court  had  before  it  the  question  of  the  power  of 
the  trustees  of  a  school  district  to  discharge  a  teacher 
without  notice  or  cause,  but  in  the  case  of  South  v.  Sink- 
ing Fund  Commissioners,  86  Ky.  186,  it  was  held  that 
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the  commissioners  of  the  state  penitentiary  could  dis- 
charge employees  without  notice  or  cause  where  the 
authority  of  the  commissioners  to  employ  and  discharge 
employees  is  expressed  in  language  not  materially  dif- 
ferent from  thfit  in  the  section  now  before  us.  It  was 
further  held  in  that  case  that  as  the  commissioners  had 
the  power  of  removal  without  trial  in  their  discretion 
their  action  is  not  subject  to  judicial  investigation. 

The  other  Kentucky  case  cited — Todd,  Mayor  v.  Dun- 
lap,  et  al.,  99  Ky.  449,  36  S.  W.  541 — is  not  analogous  or 
applicable  because  the  court  was  there  considering  the 
right  of  the  mayor  to  remove  city  officers,  with  reference 
to  which  a  very  different  rule  prevails  both  generally 
and  because  of  a  constitutional  provision  with  reference 
thereto. 

In  construing  a  very  similar  Idaho  statute  to  ours, 
in  the  case  of  Ewin  v.  Independent  School  District  No. 
8,  10  Idaho  113,  77  Pac.  222,  the  court  said: 

V  After  an  examination  of  the  various  authorities 
citied  by  respective  counsel,  as  well  as  others,  we  con- 
clude that  the  general  principle  running  through  them 
all  is  that  where  the  power  to  remove  is  restricted  or 
limited  to  certain  reasons  or  causes  the  final  determina- 
tion as  to  whether  the  case  falls  within  any  of  those 
causes  rests  with  the  courts  and  may  be  reviewed  or' in- 
quired into  by  them,  and  on  the  other  hand  where  the 
power  is  general,  unlimited  and  imrestricted,  and.  is  once 
exercised,  it  cannot  and  will  not  be  questioned  or  ex- 
amined into  by  the  courts.  It  may  be  exercised  either 
with  or  without  notice.'* 

To  the  same  effect  are  Herman  v.  Independent  School 
District  No.  1,  Bonner  County,  —  Idaho  — ,  135  Paa 
1159;  School  District  No.  18  v.  Davies,  69  Kans.  166, 
76  Pac.  409;  Ward  v.  Kansas  State  Agricultural  Col- 
lege, 70  C.  C.  A.  512, 138  Federal  377;  Gillan  v.  Board  of 
Kegents  of  Normal  Schools,  88  Wise.  7,  58  N.  W.  1042, 
24  L.  E.  A.  336. 

In  the  case  of  Eckloff  v.  District  of  Columbia,  135  TJ. 
S.  240,  the  Supreme  Court  in  discussing  this  question 
said:  **The  grant  of  a  general  power  of  removal  carries 
with  it  the  right  to  remove  at  any  time  or  in  any  manner 
deemed  best,  without  notice." 

In  the  Gillan  case,  supra,  construing  a  Wisconsin 
statute  very  similar  to  our  statute  except  that  it  includes 
the  words  **at  pleasure,"  the  court  said:  **This  statute 
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that  gives  the  board  the  power  of  removal  of  all  teach- 
ers at  pleasure  becomes  a  part  of  every  contract  the 
board  makes  with  the  teacher  for  his  employment  in  a 
normal  school.  This  is  an  old  and  incontestable  prin- 
ciple of  the  law  of  contracts.*' 

We  are  therefore  of  the  opinion  that  under  section 
4474  of  Kentucky  Statutes  the  appellee  had  the  power 
to  dismiss  appellant  without  notice  or  cause  and  that 
this  provision  of  the  statute  must  be  read  into  his  con- 
tract of  employment.  As  a  consequence  the  petition  did 
not  state  a  cause  of  action  and  the  court  did  not  err  in 
rendering  a  judgment  for  the  appellee  notwithstanding 
the  verdict.  The  fact  that  the  legislature  in  other  stat- 
utes with  reference  to  other  schools  than  graded  com- 
mon schools  has  expressly  limitecj  the  power  of  removal 
for  cause  and  upon  notice  does  not  suggest  a  reason  for 
reading  a  similar  limitation  into  this  statute,  but  rather 
indicates  a  design  upon  the  part  of  the  legislature  to 
grant  larger  power  to  the  trustees  of  graded  common 
schools  in  the  matter  of  dismissal  of  teachers  than  to 
trustees  of  other  schools,  and  we  would  not  be  author- 
ized to  read  into  this  statute  a  limitation  not  placed  there 
by  the  legislature,  even  though  there  does  not  appear  to 
be  any  reason  for  the  distinction  made. 

Wherefore  the  judgment  is  affirmed. 


Holbrodu,  et  aL  v.  Wright,  et  aL 

(Decided  Novemfber  14,  1919.> 

Appeal  from  Letcher  Circuit  Court. 

Frauds,  Statute  of— Agreement  Esta/blislilng  Boundary.^^Wliere 
the  diyiding  line  is  uncertain  and  there  is  a  bona  fide  dispute  as 
to  its  location  between  adjoining  landowners,  who  agree  on  the 
dividing  line  and  execute  the  agreement  by  marking  the  line  or 
building  a  fence  thereon,  such  agreement  is  not  prohibited  by 
the  statute  of  frauds,  nor  is  it  within  the  meaninc:  of  the  pro- 
visions of  the  law  regulating  the  manner  of  conveying  real  estate, 
since  the  narties  do  not  thereby  undertake  to  acquire  and  pass 
title  to  real  estate,  as  must  he  done  by  written  contract  or  con- 
veyance, but  simply  by  agreement  to  fix  and  determine  the  situa- 
tion and  location  of  the  thing  that  they  already  own,  the  pur- 
pose being  to  identify  their  several  holdings  by  something  agreed 
oup  and  to  make  certain  that  which  they  regarded  as  uncertain. 
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2.  Boundaries— Agreement — Possession  Thereunder. — ^An  agreement 
fixing  boundaries,  followed  by  possession  with  reference  to  tlie 
boundary  so  fixed,  is  conclusive  on  the  parties,  although  the  pos- 
session may  not  have  been  for  the  lull  statutory  period,  it  being 
sufficient  to  show  that  the  dividing  line  was  actually  established, 
and  thereafter  recognized  and  acquiesced  in  by  the  parties  for 
&  considerable  time. 

3.  Boundarites— Adtion— Agreemei^t — ^Evidence. — ^In  ceitain  consoli- 
dated actions  involving  the  title  to  land,  evidence  considered  and 
held  to  show  that  the  grantors  of  plaintiffs  and  defendants  agreed 
upon  and  established  a«  dividing  line  between  their  farms. 

FELIX  G.  PIBU)S,  R.  MONROE  FIELDS,  D.  D.  FIELDS  and  G. 
W.  KILGORE  for  appellants. 

W.  H.  MAY,  DAVID  HAYS,  L.  E.  HABVIE,  S.  E.  BAKER,  JESSE 
MORGAN  and  EDWARD  C.  O'REAR  for  appellees. 

Opinion  of  the  Court  by  Willia]vj[  Rogers  Clay, 
Commissioner — Reversing. 

This  is  an  appeal  from  the  judgment  of  the  Letcher 
circuit  court  in  four  consolidated  actions,  and  the  prin- 
cipal question  presented  is  whether  Joseph  Craft  and 
Joel  Wright  agreed  on  the  division  line  between  their 
lands. 

The  first  suit  was  an  ordinary  action  brought  by 
Samuel  J.  Wright  against  the  Burt  &  Brabb  Lumber 
Company  to  recover  $450.00  as  the  value  of  forty-five 
poplar  trees  alleged  to  have  been  cut  and  removed  by  the 
defendant  from  a  tract  of  land  owned  by  plaintiff  and 
described  in  the  petition.  Thereafter,  a  second  suit, 
which  was  likewise  an  ordinary  action,  was  brought  by 
Samuel  J.  Wright  g^gainst  the  Burt  &  Brabb  Lumber 
Company  and  others,  seeking  to  recover  the  sum  of 
$288.00  as  the  value  of  twenty-four  marketable  trees 
alleged  to  have  been  cut  and  removed  by  the  defendant 
from  lands  claimed  to  have  been  owned  by  the  plaintiff 
and  described  in  the  petition.  The  third  suit  ^  was  an 
ordinary  action  instituted  by  the  Northern  Coal  &  Coke 
Company  and  Samuel  J.  Wright  against  the  Burt  & 
Brabb  Lumber  Company  and  A.  B.  Potter,  defendants, 
to  recover  the  sum  of  $2,060.00  as  the  value  of  186  saw 
logs.  In  each  of  these  cases,  F.  M.  Osborne  and  wife  filed 
n  petition,  asking  to  be  made  parties  defendant,  and  al- 
leging that  they  owned  a  nine-tenths  interest  in  the 
timber  in  controversy,  and  seeking  to  recover  that  por- 
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tion  of  the  value  of  the  timber.  The  fourth  suit  was  an 
equitable  action  by  George  W.  Holbrooks  and  wife,  and 
F.  M.  Osborne  and  wife,  against  Samuel  J.  Wright  and 
the  Consolidation  Coal  Company,  to  quiet  their  title  to 
the  lands  from  which  the  timber  was  cut.  The  evidence 
was  taken  by  deposition,  and  the  parties  agreed  that  the 
depositions  in  each  case  should  be  read  in  ail  the  cases. 
On  final  hearing  the  court  was  of  the  opinion  that  no 
dividing  line  between  the  lands  of  Joseph  Craft  and  Joel 
Wright  had  been  fixed  and  marked  between  the  lands  in 
controversy,  and  entered  a  judgment  adjusting  the  rights 
of  the  parties  on  that  basis.  George  W.  Holbrooks  and 
wife,  F.  M.  Osborne  and  wife,  A.  B.  Potter  and  Burt  & 
Brabb  Lumber  Company  appeal. 

Joseph  Craft  and  Joel  Wright  were  brothers-in- 
law,  and  occupied  adjacent  farms  in  Letcher  county  on 
the  north  fork  of  the  Kentucky  river.  Craft  lived  at  the 
mouth  of  Laurel  branch  on  the  west,  and  Wright  lived  at 
the  mouth  of  Holbrooks  branch  on  the  east  Their  homes 
were  about  a  mile  a  part.  Craft  and  Wright  moved  on 
the  lands  some  time  in  the  early  *' forties. ''  At  that  time 
the  lands  were  wild  and  uncultivated,  with  the  exception 
of  a  little  space  here  and  there.  The  patents,  which  Craft 
and  Wright  procured,  covered  the  lands  lying  on  both 
sides  of  the  north  fork  of  the  Kentucky  river.  A  short 
distance,  from  the  south  side  of  the  river  there  is  a  ridge 
which  runs  south  until  it  reaches  almost  to  the  limestone 
cliff,  which  is  near  the  top  of  Cumberland  mountain.  At 
*rtie  base  of  this  cliff  there  is  a  bench  which  runs  nortU 
and  south,  and  constitutes  a  watershed  running  from  the 
beginning  of  the  formation  to  the  limestone  cliff.  This 
ridge  divides  the  waters  of  the  Laurel  branch  on  the  west 
from  the  waters  of  Holbrooks  branch  on  the  east.  At 
the  top  of  the  limestone  cliff,  there  is  a  second  flat  or 
bench,  called  **Big  Bench,'*  which  extends  south  to  with- 
in a  few  hundred  feet  of  the  top  of  the  mountain.  It  is 
the  contention  of  appellants  that  the  agreed  line,  called 
the  ''conditional  line/'  begins  at  a  beech  and  sycamore 
standing  on  the  south  bank  of  the  north  fork  of  the  Ken- 
tucky river,  about  half  way  between  the  mouth  of  Laurel 
branch  and  the  mouth  of  Ilolbrooks  branch ;  thence  run- 
ning south  with  an  old  fence  across  a  narrow  bottom; 
{hence  in  the  same  direction  up  a  hill  a  short  distance  to 
a  beech ;  thence  with  the  top  of  the  ridge  to  a  sugar  tree 
on  the  north  edge  of  the  upper  **Big  Bench"  above  the 
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limestone  cliff;  thence  a  straight  line  to  the  top  of 
Cumberland  mountain.  It  appears  that  the  patents  laid 
by  Craft  and  Wright  overlapped  at  certain  places,  but 
that  with  respect  to  the  lands  in  controversy  Wright *s 
patents  are  older  than  Craft  *s. 

For  appellants,  Sam  Webb  testified  that  he  was  at 
his  uncle  Joe  Craft's  cutting  oats.  Joel  Wright  came  up, 
and  after  asking  witness  if  he  knew  whose  land  he  was 
working  on,  sai^  that  the  fence  was  the  conditional  line ; 
that  the  line  ran  to  the  top  of  the  mountain  and  to  the 
top  of  the  ridge  on  the  other  side.  Joel  Wright  stated 
that  the  reason  he  and  Craft  had  made  the  line  was  that 
Jie  had  a  little  land  that  lapped  on  Craft,  and  Craft  had 
a  little  that  lapped  on  him.  At  that  time  Wright  and 
Craft  were  on  friendly  terms,  though  they  had  had  a 
dispute  over  their  land  prior  to  that  time.  John  A. 
Craft,  a  son  of  Joseph  Craft,  testified  that  he  had  heard 
liis  father  and  Joel  Wright  talk  about  the  conditional 
line  between  their  farms  some  time  in  the  ** fifties^*  and 
before  the  year  1862,  and  according  to  their  talk,  the  line 
ran  from  the  sycamore  and  beech  up  Jo  the  top  of 
Cumberland  mountain.  As  he  understood  it,  all  the  land 
on  the  west  side  of  this  line  was  his  father's,  and  the  land 
on  the  east  side  was  Joel  Wright's.  No  one  but  his  father 
and  his  father's  tenants  ever  claimed  or  occupied  the 
land  west  of  the  agreed  line  between  the  years  1849  and 
1880.  He  did  not  know  whether  there  was  any  marked 
timber  between  the  beech  which  stood  on  the  hillside  and 
the  top  of  the  spur,  but  all  the  way  ,up  the  spur  to  the 
**Big  Bench"  of  the  mountain,  the  line  ran  with  the 
watershed  or  top  of  the  ridge,  and  could  be  easily  found. 
eT.  N.  Webb  stated  that  he  had  known  Wright  and  Craft 
ever  since  he  could  recollect,  and  had  often  been  over 
the  land  Vhere  they  lived.  His  uncle,  Joseph  Craft, 
willed  his  land  to  his  children,  and  witness  and  his  uncle, 
Wiley  Webb,  witnessed  the  will.  At  that  time  his  uncle, 
Joseph  Craft,  stated  that  he  and  Wright  had  made  a 
conditional  line,  which  ran  across  from  top  to  top.  He 
had  also  heard  Joel  Wright  say  that  was  the  conditional 
line  between  him  and  Craft.  E.  T.  Webb  stated  that  he 
knew  Joel  Wright  and  Joseph  Craft  a  lifetime,  and 
worked  for  them.  About  forty-seven  or  forty-eight  years 
before  he  testified,  he  was  cutting  timber  for  Joseph 
Craft.  Craft  showed  him  where  to  cut,  and  stated  that 
his  line  ran  up  the  spur.    He  told  witness  not  to  cut  on 
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the  other  side.  W.  R.  Craft,  another  son  of  Joseph 
Craft,  stated  that  he  moved  on  the  farm  on  Lanrel  branch 
abont  the  year  1849,  and  lived  there  until  1881.  He 
stated  that  he  had  often  heard  his  father  speak  of  the 
conditional  line,  and  fixed  the  line  according  to  the  loca- 
tion claimed  by  appellants.  Hiram  Wright  testified  that 
just  before  the  war  Joel  Wright  told  him  where  the  con- 
ditional line  was  between  him  and  Joseph  Craft,  and 
fixed  the  line  at  the  place  now  claimed  by  appellants.  In 
his  first  deposition,  Wilbum  Greer  filed  a  map  showing 
the  land  in  litigation,  and  stated  that  the  conditionsd 
line  between  the  lands  of  Joseph  Craft  and  Joel  Wright 
was  correctly  shown  on  the  map  to  the  best  of  his  knowl- 
edge. He  first  heard  of  the  conditional  line  when  Joseph 
Craft  put  him  in  possession  of  the  land  about  the  year 
1878.  The  greater  part  of  the  conditional  line  runs 
along  the  top  of  the  ridge  between  the  waters  of  Laurel 
branch  and  the  waters  of  Holbrooks  branch.  During  the 
time  that  he  was  acquainted  with  the  land,  no  one  except 
Joseph  Craft,  and  those  claiming  under  him,  used  any  of 
the  land  on  Laurel  branch  and  tinted  in  yellow  on  the 
map.  David  Blair,  a  surveyor,  testified  that  he  traced 
the  conditional  line  from  the  point  marked  ''A*'  on  the 
map,  up  the  ridge  to  the  point  marked  by  black  letters 
'*D.  B.'^  Farther  up  the  njountain  he  found  a  marked 
sugar  tree  on  the  lower  edg«  of  the  upper  **Big  Bench'* 
of  the  mountain.  The  sugar  tree  was  marked  with  three 
axe  marks  on  the  south  side  of  the  tree,  and  three  axe 
marks  on  the  north  side.  It  was  marked  to  agree  with 
the  conditional  line.  From  other  observations  he  con- 
cluded that  the  marks  must  have  been  somewhere  about 
fifty  years  old.  He  could  not  distinguish  any  difference 
in  the  marks  on  the  beech  at  the  river  and  those  on  the 
sugar  tree.  He  traced  the  line  from  the  sugar  tree  on 
to  the  top  of  the  mountain  for  a  distance  of  about  960 
feet.  A  portion  of  the  Joseph  Craft  survey  of  January 
23,  1860,  lies  east  of  the  conditional  line.  The  fence  is 
located  along  what  is  said  to  be  the  conditional  line.  A 
portion  of  the  Joseph  Craft  200  acre  survey  of  Septem- 
ber 20,  1854,  lies  east  of  the  conditional  line.  S.  H. 
Fields,  a  surveyor,  after  describing  the  conditional  line 
on  his  map,  testified  that  it  was  a  marked  line  up  to  the 
point  indicated  by  '*2  Sug.  &  D.  Wood  at  dividing  point 
bet.  Wright  and  Craft,  ^^  but  did  not  remember  whether 
the  line  was  marked  above  that  point  or  not;    In  his 
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opinion,  the  marks  were  over  thirty  years  of  age.  There 
was  a  small  boundary  south  of  the  Joel  Wright  200  acre 
survey  of  March  19, 1869,  and  south  of  the  Joseph  Craft 
300  acres  survey  of  April  20, 1869,  which  was  not  covered 
by  any  patent.  The  Joseph  Craft  patent  for  200  acres, 
dated  September  20,  1854,  extended  beyond  the  condi- 
tional line.  Numerous  patents  obtained  by  Joel  Wright 
and  Joseph  Craft  were  filed,  and  their  position  on  the 
map  explained. 

In  1881,  Joseph  Craft  conveyed  the  lands  in  con- 
troversy to  Wilbum  Greer  and  Nancy  Greer.  The 
habendum  of  the  deed  contained  the  following:  **To 
have  and  to  hold  all  the  land  I  own  within  the  above  de- 
scribed boundary  with  its  appurtenances  to  the  said 
Wilbum  Greer  and"  Nancy  Greer,''  etc.  In  his  second 
deposition,  Greer  stated  that  his  father-in-law  had  told 
him  he  did  not  know  whether  he  owned  all  the  land  in- 
side the  boundary  or  not.  At  first  the  witness  took  pos- 
session of  the  whole  boundary,  but  later  relinquished  his 
claim  and  possession  to  part  of  it,  because  of  the  claim 
of  Joel  Wright.  Witness  further  stated  that  when  he 
went  to  mak6  a  deed  to  Holbrooks,  his  father-in-law  told 
him  not  to  convey  all  the  land  as  it  might  get  him  into 
trouble.  One  time  he  was  present  when  Joel  Wright  and 
Joseph  Craft  sent  for  their  patents  to  determine  where 
their  lines  were.  Craft  claimed  that  Wright  should  not 
rim  across  the  top  of  the  ridge,  but  the  parties  went  and 
ran  the  lines  of  the  Joseph  Craft  patent  to  the  beech 
and  lynn  on  the  branch,  which  was  on  the  west  side  of 
the  ridge.  Samuel  J.  Wright  testified  that  he  had  never 
heard  of  any  agreed  line  between  his  father,  Je^l  Wright, 
and  Joseph  Craft ;  that  there  were  only  a  few  marks  on 
the  top  of  the  ridge  and  they  were  comer  trees  to  old 
patents ;  that  no  agreed  line  was  ever  marked,  and  that 
all  the  marking  done  along  that  ridge  was  by  later  sur- 
veys made  since  his  father's  death.  He  further  stated 
that  he  was  present  on  the  occasion  referred  to  by  Wil- 
bum Greer,  and  corroborated  Greer  as  to  what  then  took 
place.  On  cross-examination,  however,  witness  was  ask- 
ed the  following  question:  **I  will  ask  you  to  state,  Mr. 
Wright,  whether  this  division  line,  so  far  as  you  know, 
this  division  line  between  Joseph  Craft  and  Joel  Wright, 
is  the  western  boundary  line  of  your  sister  Susan's  land 
from  where  it  strikes  that  line  on  up  to  the  top  of  the 
mountain f".  Whereupon,  witness  replied:     *'It  is  the 

Vol.   187—24  Digitized  by  C:rOOglC 


^ 


738  KENTUCKY  REPORTS.  [Vol.  187. 

western  boundary  lino  of  the  land  conveyed  by  the  heirs 
to  Susan  Wright.''  J.  Martin  Wright,  a  son  of  Joel 
Wright,  also  corroborated  Greer  as  to  what  took  place 
between  Joseph  Craft  and  Joel  Wright  when  the  discus- 
sion over  their  patents  arose.    He  further  stated  that 
he  had  never  heard  his  father  recognize  any  division 
dr  conditional  line  made  by  him  and  his  uncle  Joseph 
Craft,  nor  had  he  ever  heard  his   uncle   Joseph   Craft 
claim  that  he  and  his  father  had  made  a  division  line. 
Alexander  Venters,  another  witness  for  appellees,  corro- 
borates the  other  witnesses  as  to  the  conversation  be- 
tween Joel  Wright  and  Joseph  Craft  at  the  time  their 
lines  were  run  across  the  hill.   James  P.  Marrs  stated 
that  he  was  an  intimate  friend  of  the  families  of  both 
Joel  Wright  and  Joseph  Craft.    At  one  time  he  and  W. 
H.  Nickles  bought  some  poplar  timber  from  Randolph 
Holbrooks,  a  vendee  of  Joseph  Craft,  standing  just  be- 
low the  limestone  cliff  on  the  land  in  controversy.  After 
they  made  the  purchase  it  developed  that  Joseph  Craft ^s 
patent  did  not  cover  it.    A  surveyor  was  sent  for  and 
the  land  run  out,  and  Holbrooks  let  witness  and  Nickles 
have  other  timber  to  make  up    for   that    standing   on 
Wright's  patent  boundary.    The  timber  deed  was  made 
to  Marrs  and  Nickles  on  August  14, 1889,  ten  years  after 
Joel  Wright  died.   He  further  stated  tliat  he  wrote  the 
deed  from  Joseph  Craft  to  Wilbuni  Greer.    The  ques- 
tion arose  as  to  whether  Joseph  Craft  owned  all  the  land 
described  in  the  deed.    Mrs.  Craft  suggested  that  they 
make  a  quit  claim  deed  for  fear  they  might  not  own  all 
the  land  up  there,  and  might  be  sued  on  their  warranty. 
The  widow'^and  children  of   Randolph    Holbrooks,    the 
vendee  of  Wilburn  Greer,  stated  that  they  never  claimed 
to  own,  or  asserted  any  title  to,  that  part  of  the  land 
covered  by  the  Joel  Wright  patent.    Susan  Mnllins,  a 
sister  of  Samuel  J.  Wright  and  a   daughter   of   Joel 
Wright,  testified  that  she  knew  nothing  of  any  condi- 
tional line  between  her  father  and  Joseph  Craft,  and 
that  her  father  had  told  her  that  they  had  never  made, 
any  conditional  line.     She  further  stated  that  she  had 
never  heard  her  uncle  Joseph  Craft,  or  any  of  his  chil- 
dren, say  anything  about  a  conditional  line  between  him 
and  her  father.    John  W.  Wright,  a  son  of  Joel  Wright, 
stated  that  he  never  heard  of  any  conditional  line  be- 
tween his  father  and  Joseph  Craft,  and  that  he  never 
saw  any  marked  timber  along  said  line  until  after  he 
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had  made  some  surveys.  He  admitted,  howeyer,  .that  he 
afterwards  took  out  a  patent  for  his  father  which  called 
for  the  conditional  line. 

Appellants  furthei  proved  by  a  number  of  witnesses 
that  Susan  Mullins  (Susan  Venters)  told  them  that 
there  was  a  division  line  between  her  father,  Joel  Wright, 
and  her  uncle  Joseph  Craft,  and  stated  where  the  line 
was.  J.  Dixon  Craft  also  stated  that  J.  Martin  Wright 
told  him  of  the  conditional  line  and  pointed  it  out  to 
him  as  they  were  going  up  the  mountain. 

In  addition  to  the  foregoing  evidence,  we  find  that 
certain  patents,  surveys  and  deeds  call  for  the  division 
line.  On  the  north  side  of  the  river  the  Joel  Wright  200 
acre  survey  of  April  15,  1873,  contains  the  following 
call:  ** Beginning  on  the  north  side  of  sd.  river  on  top 
of  the  spur  below  a  little  branch  that  runs  in  at  the  con- 
ditional line  between  sd.  right  and  Joseph  Craft,  about 
30  poles  from  sd.  river  on  2  black  oaks  and  2  hickories 
and  a  W.  oak ;  N.  76  W.  26  po.  to  a  chestnut  oak,  spotted 
oak  and  sour  oak.^'  On  the  south  side  of  the  river,  the 
Joel  Wright  50  acre  survey  of  April  15th,  1873,  contains 
the  following  call:  *' Thence  at  a  conditional  line  be- 
tween sd.  Right  and  Joseph  Craft ;  thence  with  said  line 
N.  31  W.  20  poles  to  a  beech. ' ' 

The  Joseph  Craft  100  acre  survey  of  April  14,  1873, 
contains  the  following  call:  '* Beginning  on  the  south 
side  of  sd.  river  about  30  po.  from  sd.  river  on  the  side 
of  a  hill  on  a  sugar  tree,  d.  wood  and  W.  oak  to  a  condi- 
tional line  between  sd.  Craft  and  Joel  Rite;  thence  run- 
ning with  said  conditional  line  N.  12  W.  34  po.  to  a  W.  oak 
on  the  north  bank  of  sd.  river. ' ' 

The  Joel  Wright  200  acre  survey  of  April  19,  1869, 
which  is  located  on  the  upper  **Big  Ben^h''  of  Cumber- 
land mountain,  contains  the  following:  ** Beginning  on 
the  bench  of  said  mountain  on  a  dividing  point  between 
said  Wright  and  Joseph  Craft  in  a  line  of  a  100  acre  sur- 
vey made  in  the  name  of  said  Wright  on  two  sugar  trees 
and  dogwood,  thence,"  etc. 

On  March  6,  1882,  the  heirs  of  Joel  Wright  made  a 
deed  for  certain  lands  to  their  mother,  Eliza  Wright.  The 
description  begins  as  follows:  '^Beginning  at  a  condi- 
tional line  made  between  Joseph  Craft,  Sr.,  and  Joel 
Wright,  deceased,  thence  with  said  line  southward  to 
the  top  of  the  hill."  The  last  call  is:  ** Thence  back  with 
the  top  of  said  ridge  to  the  conditional  line  made  between 
Joseph  Craft  and  Joel  Wright,  deceased.' \^^,^^^,^^(^oog[(> 
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On  March  6,  1882,  the  heirs  of  Joel  Wright  convey- 
ed certain  lands  to  their  sister,  Susan  Wright.  The  deed 
contains  the  following:  "Beginning  at  the  mouth  of 
Lick  fork  of  Holbrooks  branch  and  running  thence  up 
the  right  hand  point  to  the  divide  between  Joel  Wright 
and  Joseph  Craft,  and  thence,'*  etc. 

On  February  17,  1881,  Joseph  Craft  and  wife  con- 
veyed a  tract  of  land  to  Vincent  Boreing.  One  of  the 
calls  of  this  deed  is  as  follows:  "Thence  S.  70  E.  38 
poles  to  chestnut  oak  and  two  hickory  saplings,  thence 
S.  29  E.  19  poles  to  a  chestnut  oak  sourwood  on  the 
agreed  line  between  the  said  Joseph  Craft,  Sen.,  and  Joel 
Wright's  heirs." 

On  January  17,  1890,  George  Venters  and  Susan' 
V^enters  (formerly  Susan  Wright)  conveyed  to  George 
V.  Cross  certain  timber  located  on  certain  land.  The 
first  call  of  this  deed  is:  ** Beginning  at  the  mouth  of 
Lick  fork  of  Holbrooks  branch,  and  running  thence  up 
the  right  hand  point  to  the  divide  between  Joel  Wright 
and  Joseph  Craft. '* 

Where  the  dividing  line  is  uncertain  and  there  is  a 
bona  fide  dispute  as  to  its  location  between  adjoining 
landowners,  who  agree  on  the  dividing  line  and  execute 
the  agreement  by  marking  the  line  or  building  a  fence 
thereon,  such  agreement  is  not  prohibited  by  the  statute' 
of  frauds,  nor  is  it  within  the  meaning  of  the  provisions 
of  the  law  regulating  the  manner  of  conveying  real  es- 
tate, since  the  parties  do  not  thereby  undertake  to  ac- 
quire and  pass  title  to  real  estate,  as  must  be  done  by 
written  contract  or  conveyance,  but  simply  by  agreement 
fix  and  determine  the  situation  and  location  of  the  thing 
that  they  already  own,  the  purpose  being  to  identify  their 
Fieveral  holdings  by  something  agreed  on,  and  to  make 
certain  that  which  they  regarded  as  uncertain.  And  such 
an  agreement,  followed  by  possession  with  reference  to 
the  boundary  so  fixed,  is  conclusive  on  the  parties,  al- 
though the  possession  may  not  have  been  for  the  full 
statutory  period,  it  being  sufficient  to  show  that  the  di- 
viding line  was  actually  established,  and  thereafter 
recognized  or  acquiesced  in  by  the  parties  for  a  con- 
siderable time.  Garvin  v.  Threlkeld,  173  Ky.  262,  190  S. 
W.  1092. 

Since  Greer  and  the  Holbrooks  were  engaged  in  an 
effort  to  slander  their  ovm.  title,  and  since  the  Wright 
heirs  were  either  interested,  or  related  to  those  who  were 
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interested,  in  the'  outcome  of  the  ease,  and  were  impeach- 
ed by  a  number  of  witnesses  and  circumstances,  and 
since  the  sons  of  Joseph  Craft,  who  were  no  longer  in- 
terested in  the  matter,  and  were  in  a  position  to  know, 
testified  to  the  agreement  fixing  the  dividing  line,  and 
to  the  subsequent  acquiescence  therein  by  the  parties, 
it  may  be  doubted  if  the  oral  testimony  alone  is  not  suf-^ 
ficient  to  show  that  the  chancellor  erred  in  his  conclu- 
sion. But  there  is  other  evidence  of  even  a  more  per- 
suasive character.  At  various  points  covering  a  dis- 
tance of  about  a  mile,  the  agreed  line  is  called  for  by 
patent  after  patent,  and  deed  after  deed.  Three  of  these 
patents  were  taken  out  by  Joel  Wright  and  one  of  them 
*by  Joseph  Craft.  Several  of  the  deeds  were  executed 
by  the  Wright  heirs,  who  now  claim  that  no  conditional 
line  was  ever  established.  Not  only  so,  but  the  eastern 
boundary  of  the  land  conveyed  by  Joseph  Craft  to  Wil- 
bum  Greer  coincides  with  the  agreed  line;  and  though 
it  be  true  that  Craft  conveyed  only  the  land  which  he 
owned  in  that  boundary,  we  do  not  regard  this  circum- 
stance as  of  controlling  importance,  in  view  of  the  fact 
that  there  was  a  small  tract  of  unpatented  land  in  the 
l)oundary,  and  Joseph  Craft  was  therefore  unwilling  to 
warrant  the  entire  title.  It  appears  that  the  top  of 'the 
ridge  itself  made  a  clear  dividing  line  between  the  lands, 
and  that  the  line  along  the  ridge  was  marked  for  almost 
the  entire  distance.  When  we  consider  that  Joseph 
Craft  and  Joel  Wright  were  brothers-in-law,  and  lived 
on  adjoining  farms,  that  their  claims  and  patents  over- 
lapped, that  they  took  out  patents  calling  for  the  agreed 
line,  that  they  acquiesced  in  the  location  of  the  agreed 
line  until  their  deaths,  that  the  Wright  heirs  recognized 
the  line  by  the  deeds  which  they  executed,  that  the  land 
on  the  west  side  of  the  dividing  line  was  occupied  by  ap- 
pellants and  those  under  whom  they  claim,  and  that  no 
effort  was  made  by  appellees  or  those  under  whom  they 
claim  to  take  actual  possession  of  any  land  on  the  west- 
ern side  of  the  ridge  until  many  years  after  the  death  of 
both  Joel  Wright  and  Joseph  Craft,  we  conclude  that 
the  evidence  clearly  shows  that  Joseph  Craft  and  Joel 
Wright  agreed  upon  and  established  the  dividing  line 
between  their  farms  along  the  line  now  claimed  by  ap- 
pellants. 

Judgment  reversed  and  cause  remanded  with  direc- 
tions to  enter  judgment  in  conformity  with  this  opinion. 
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New  York-Kentucky  Oil  &  Gas  Company,  et  aL  v. 

MUler,  et  al. 

(Decided  February  27»  1920.) 

Appeal  from  Estill  Circuit  Court. 

1.  Forefi>le  Entry  and  Detainer— Actual  PossessioiL — To  sustain  a 
charge  of  forcible  entry  plaintiffs  must  prove  actual  possession  of 
land  inTolved  when  the  forcible  entry  is  aUeged  to  have  been 
made.    (Ciyil  Code,  Sec.  452.) 

2.  Forcfble  Entry  and  Detainer — Evidence — ^Possession* — A  proceed- 
ing of  forcible  entry  involves  only  the  possession  of  land  and  the 
title  thereto  is  not  involved  in  any  way,  but  title  pai>ers  are  com- 
pcrteni  evidence  to  show  the  extent  of  possession* 

3.  Forcible  Entry  and  Detainer — Boundaries — Possession. — ^Where  a 
claimianit  holds  under  a  deed  describinc;  a  boundary  with  sufficient 
accuracy  that  it  can  be  run  by  a  surveyor  and  the  boundary  lines 
have  been  marked,  he  is  in  actual  possession  to  the  full  extent 
of  the  boundary  described  in  his  deed  so  long  as  he  is  in  actual 
possession  of  any  part  thereof  claiming  the  whole. 

4.  Forcible  Entry  and  Detainer — Possession — Title. — ^The  same  kind 
of  actual  possession  that  will  in  time  ripen  into  good  title  will 
maintain  an  action  of  forcible  entry. 

6.  Forcible  Entry  and  Detainer — Boundaries — Constnictive  and 
Actunl  Possession. — ^The  term  "constructive  actual  possession" 
applied  to  land  within  a  claimed  boundary  but  beyond  the  portions 
actually  occupied  and  used  by  cliaiimiant,  and  whidh  was  always 
recognized  as  an  actual  possession,  has  been  dropped  by  the  court 
as  being  confusing,  and  a  possession  is  either  constructive  or 
actual  and  cannot  be  both  constructive  atid  actual. 

6.  Landlord  and  Tenant — Repudiation  of  Lease. — A  tenant  who  re- 
pudiates his  lease  and  his  landlord's  title  cannot  rely  upon  the 
description  in  the  lease  to  show  the  extent  of  an  adverse  holding 
he  intends  to  assert  against  his  landlord. 

7.  Forcible  Entry  and  Detainer — Possession — Evidence. — Since  evi- 
dence of  adverse  possession  of  defendants'  vendor  was  very  con- 
flicting and  the  question  of  possession  vfBs  •submitted  upon  in- 
structions of  which  there  is  no  complaint,  the  verdict  cannot  be 
said  to  be  flagrantly  against  the  evidence. 

8.  Landlord  and  Tenant — ^Evidence. — Held  not  error  to  permit'  plain- 
tiffs, who  claim  the  land,  to  testify  that  there  had  been  no  time 
within  thirty  years  that  they  had  not  had  tenants  thereon,  since 
it  i«  reasonaible  to  presume  that  they  knew  and  so  stated  as  a  fact 
and  not  as  a  mere  conclusion  or  opinion. 

9.  Adverse  Possesalon — Grazing  Stock— Evidenxie.—lEvidence  that  de- 
fendant had  permiitted  certain  persons  to  graze  stock  upon  the 
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land  was  incompetent  since  occasional  trespasees  or  acts  of  owners 
ship  are  insufficient  to  sustain  a  claim  of  adyerse  possession. 

WORTHINGTON  &  BROWNING  and  MARTIN  T.  KBI4LY  for  ap- 
pellants. 

B  a  O'RBAR,  HENRY  R.  PREWITT,  CHABLBS  KIMBALL, 
BENTON  &  DAVIS  and  J.  C.  JONES  for  appellees. 

Opinion  of  the  Court  by  Judge  (Clarke— -Affirming. 

This  is  an  appeal  by  the  defendants  from  the  verdict 
and  judgment  of  the  circuit  court,  upon  a  traverse  from 
the  verdict  of  the  quarterly  court,  convicting  them  of  a 
forcible^  entry  upon  about  fifteen  acres  of  land,  of  which 
the  plaintiffs,  now  appellees,  had  possession. 

To  sustain  their  charge  it  was  necessary  for  plain- 
tiffs to  prove  actual  possession  of  the  fifteen  acres  of 
land  involved  when  defendants  made  the  entry  upon 
same  without  their  consent.  Civil  Code,  section  452.  The 
defendants  contend  upon  this  appeal  that  the  plaintiffs 
failed  to  prove  that  they  had  actual  possession  of  the 
fifteen  acres  involved  when  defendants  admittedly  enter- 
ed thereupon,  and  that  the  court  therefore  erred  in  not 
directing  a  verdict  in  their  favor,  and  that  the  verdict  is 
flagrantly  against  the  evidence.  They  also  complain 
that  the  court  erred  in  the  admission  of  incompetent  evi- 
dence. 

1.  To  sustain  their  claim  of  possession  plaintiffs  in- 
troduced several  deeds  under  which  they  claim  to  ^ave 
entered  upon,  and  been  in  the  actual  possession  of,  a 
large  boundary  of  land  containing  6,918  acres,  which  is 
known  in  the  record  as  the  Townsend  tract.  The  earliest 
of  these  deeds  is  dated  October  13, 1871,  in  which  the  6,918 
acre  tract  is  accurately  described  by  metes  and  bounds 
and  courses  and  distances,  and  there  is  proof  that- the 
boundary  lines  are  plainly  marked  by  a  line  of  blazed 
trees  which  as  early  as  1899  appeared  to  be  old  marks 
and  to  have  been  there  long  enough  for  the  places  to  heal 
and  grow  over  on  large  trees.  It  is  also  in  evidence  for 
the  plaintiffs  that  they  and  their  predecessors  in  title 
have  at  all  times  since  about  the  date  of  this  deed  and 
for  forty  years  or  more  had  agents  and  tenants  living 
within  the'  boundary.  It  is  admitted  that  the  land  in- 
volved in  this  action  lies  within  this  large  boundary  of 
land.   This  deed  was  made  by  the  master  commissioner 
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pursuant  to  a  judgment  in  an  action  by  James  Town- 
send 's  administrator  against  James  Townsend's  heirs, 
and  purported  to  convey  whatever  title  he  had  to  plain- 
tiffs'  predecessors  in  title;  they  thereafter  pur- 
chased and  took  deeds  from  five  of  the  nine  or  ten 
heirs  of  James  Townsend  for  their  undivided  interests  in 
this  same  tract  of  land,  and  later  also  took  a  deed  for 
the  same  tract  from  the  Haggin  heirs,  but  whether  any 
or  all  of  these  deeds  to  plaintiffs  and  those  under  whom 
they  claim  conveyed  a  good  title  is  inmiaterial  upon  this 
inquiry  in  which  only  their  possession  is  involved.  How- 
ever, these  title  papers  are  competent  evidence  to  show 
the  extent  of  possession.  Holman  v.  Parsons,  162  Ky. 
454, 172  S.  W.  920. 

The  fact  that  plaintiffs'  evidence  was  sufficient  to 
show  some  kind  of  possession  of  the  entire  6,918  acre 
tract  not  adversely  held  against  them  at  the  time  of  the 
complained  of  entry  of  the  defendants  is  not  combatted, 
but  it  is  insisted  that  such  possession  as  they  had  of  the 
hind  within  the  boundary  not  actually  occupied  and  used 
by  their  agents  or  tenants  was  only  a  constructive  pos- 
session and  not  the  actual  possession  necessary  to  main- 
'  tain  an  action  of  forcible  entry. 

The  rule  is  thoroughly  established  in  this  state  that 
where  a  claimant  enters  upon  land  under  a  deed  describ- 
ing a  boundary  with  sufficient,  accuracy  that  it  can  be 
run  by  a  surveyor,  and  the  boundary  lines  have  been  lo- 
cated and  plainly  marked,  he  is  in  actual  possession  to 
the  full  extent  of  the  boundary  described  in  his  deed  so 
long  as  he  is  in  the  actual  possession  of  any  part  thereof 
claiming  the  whole,  except  insofar  as  ^portions  thereof 
are  held  adversely  by  actual  occupancy  and  user.  Burt 
&  Brabb  Lumber  Co.  v.  Sackett,  147  Ky.  232 ;  Sackett  v. 
Burt  &  Brabb  Lumber  Co.,  150  Ky.  748 ;  Lipps  v.  Turner, 
364  Ky.  629. 

The  actual  possession  that  will  support  an  action  for^ 
forcible  entry  or  detainer  is  the  same  kind  of  actual  pos- 
session that  will  in  time  ripen  into  a  good  title,  and  is 
determined  by  the  same  rules  as  in  any  other  action. 
Henderickson  v.  Linville,  31  B.  967, 104  S.  W.  688;  Henry 
V.  Clark,  4  Bibb  426;  Bnimfield  v.  RejTiolds,  4  Bibb  388; 
Howard  v.  Whitaker,  ^2  R.  1775,  61  S.  W.  355;  Wall  v. 
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Nelson,  3  Litt.  395;  Chiles  v.  Stephens,  1  A.  K.  Marsh 
334;  Eichey  v.  Owsley,  137  Ky.  63. 

The  possession  such  as  plaintiffs  had  within  their 
claimed  boundary  but  beyond  the  portions  they  were 
aikually  occupying  and  using  by  tenants  and  agents  was 
at  one  time  designated  as  a  ^*  constructive  actual  posses-  * 
sion,"  but  it  was  always  recognized,  as  an  actual  posses- 
sion as  distinguished  from  constructive  possession  which 
accompanies  title  in  the  absence  of  actual  possession; 
and,  its  use  having  been  found  to  be  confusing  rather 
than  helpful  in  designating  character  of  possession,  the 
court  has  dropped  the  word  *' constructive"  in  connec- 
tion with  an  actual  possession,  and  but  two  characters 
of  possession  are  recognized  in  the  more  recent  opinions, 
A  possession  is  either  constructive  or  actual  and  can- 
not be  both  constructive  and  actual.  As  plaintiffs'  proof 
showed  that  they  had  agents  and  tenants  living  upon  and 
Using  parts  of  the  Townsend  tract  claiming  the  whole 
continuously  for  about  forty  yea^s  and  covering  the 
time  of  defendants'  entry  upon  the  fifteen  acres  within 
that  boundary,  it  is  apparent  the  court  did  not  err  in 
overruling  the  defendants'  motion  for  a  directed  verdict, 
unless,  as  contended  by  defendants,  plaintiffs'  proof  es- 
tablished the  further  fact  that  defendants  and  those 
under  whom  they  claim  had  been,  for  more  than  fifteen 
years  before  the  suit  was  filed,  in  the  actual  adverse 
possession  of  a  tract  of  1,636  acres  known  as  the  Puckett 
tract  within  the  larger  Townsend  tract  and  in  which 
the  fifteen  acres  involved  is  conceded  to  lie. 

The  proof  which  defendants  claim  established  the 
fact  that  the  Puckett  tract,  within  the  Townsend  tract, 
had  been  held  adversely  to  plaintiffs  by  the  defendants 
rnd  those  under  whom  they  claim  for  more  than  fifteen 
years  before  the  institution  of  the  suit,  is  in  substance 
as  follows: 

The  land  which  had  been  actually  occupied  and  used 
by  plaintiffs'  agents  and  tenants,  while  within  the  Town- 
send  boundary,  was  outside  of  the  Puckett  boundary. 
James  Townsend,  prior  to  his  death,  and  in  1859,  leased 
to  his  son-in-law,  William  Puckett,  the  Puckett  tract 
and  William  Puckett  lived  on  the  Puckett  tract  until  his 
death  about  1886,  leaving  a  widow,  Minerva  Puckett,  who 
was  a  daughter  of  James  Townsend,  and  two  sons,  Wil- 
liam and  Willis. 
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Prior  to  his  death,  however,  William  Puckett  and  his 
wife,  Minerva,  on  July  24,  1875,  conveyed  to  the  plain- 
tiffs their  every  interest  in  the  entire  Townsend  tract  of 
6,918  acres,  which  included,  of  course,  the  Puckett  tract, 
but  William  Puckett  remained  upon  a  very  smaU  portion 
of  this  land  until  his  death,  as  did  his  wife,  Minerva,  until 
her  death,  under  a  deed  for  a  life  estate  in  this  small 
tract ;  and  after  her  death  the  two  sons,  William  and 
Willis,  remained  for  a  time  in  the  house  which  she  oc- 
cupied. Thereafter,  on  September  25,  1888,  the  Haggin 
heirs,  claiming  to  own  the  whole  Townsend  tract,  de- 
manded possession  of  Willis  Puckett,  and  shortly  there- 
after instituted  suit  against  plaintiffs  to  recover  the 
whole  Townsend  tract.  Willis  Puckett  was  not  a  party 
to  this  action,  which  was  settled,  and  the  Haggin  heirs 
conveyed  the  entire  tract  to  plaintiffs. 

When  the  Haggin  heirs  demanded  possession  of 
Willis  Puckett  he  surrendered  same  to  them  and  they 
leased  to  him  the  Puckett  tract  of  1,636  acres  for  a  term 
of  five  years,  it  being  stated  in  the  lease  that  at  its  ex- 
piration he  was  to  have  a  deed  for  a  hundred  acres  of 
the  land,  but  while  he  was  occupying  the  Puckett  tract 
as  a  tenant  of  the  Haggin  heirs  the  latter  conveyed  the 
whole  to  the  plaintiffs,  which  of  course  made  Willis 
Puckett  the  tenant  of  plaintiffs  for  so  much  of  the  five 
year  term  as  had  not  expired  when  his  landlord  convey- 
ed to  plaintiffs. 

It  is  the  contention  of  the  defendants,  who  claim 
under  Willis  Puckett,  that  this  lease  to  him  by  Haggin 's 
heirs  was  repudiated  by  Puckett,  and  he  so  testifies,  after 
its  expiration  and  upon  the  failure  to  convey  to  him  the 
100  acres  as  stipulated  in  the  lease,  an^  that  he  has  since 
been  continuously  living  within  the  Puckett  boundary 
claiming  to  the  extent  thereof,  and  that  he  has  therefore 
been  in  the  actual  possession  of  the  whole  of  the  Puckett 
boundary  upon  the  same  principle  and  in  the  same  way 
that  plaintiffs  have  had  possession  of  the  Townsend 
tract  beyond  the  portions  actually  used  by  their  agents 
and  tenants;  that  the  Puckett  tract  had  been  separated 
from  the  Townsend  tract  by  the  lease  which  accurately 
described  it,  and  by  the  fact  that  the  deed  from  Haggin 's 
heirs  to  plaintiffs,  in  addition  to  describing  and  convey- 
ing the  entire  Towsend  tract,  separately  described  and 
conveyed  the  Puckett  tract. 
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This  is  to  us  a  novel  contention.  Evidences  of  title 
such  as  deeds,  &c.,  purporting  to  convey  title,  whether 
valid  or  not,  under  which  an  entry  is  made,  constitute 
color  of  title  and  accompanied  by  actual  possession  evi- 
dence possession  to  the  extent  of  the  boundary  described 
tisercin,  but  we  have  never  heard  of  a  lease,  when  repudi- 
ated by  a  tenant,  being  color  of  title  against  the  land- 
lord so  as  to  give  the  tenant  adverse  possession  not  only 
of  such  portions  of  the  land  as  he  may  occupy  and  use 
adversely,  but  to  the  full  extent  of  the  boundary  de- 
scribed in  the  repudiated  lease.  We  are  cited  to  no  au-* 
thority  whatever  so  holding  and  we  are  sure  there  is 
2ione,  nor  is  there  any  analogy  between  the  possession  of 
a  grantee  under  a  deed  which  purports  to  convey  the 
title  and  the  possession  of  a  tenant  who  holds  over  after 
the  repudiation  of  a  lease. 

The  tenant  who  repudiates  his  lease  and  his  land- 
lord's title  certainly  cannot  insist  that  lease  is  yet  ef- 
fective and  at  his  disposal  to  show  the  extent  of  an  ad- 
verse holding  he  intends  to  assert  against  his  landlord, 
and  not  under  but  against  the  lease.  His  position  is 
more  nearly  an  antithesis  than  an  analogy  to  that  of  a 
grantee  in  possession  under  color  of  title.  Except  as  to 
the  100  acres,  at  least,  which  by  the  terms  of  the  leas© 
Avere  to  be  conveyed  to  Willis  Puckett  when  the  lease  ex- 
pired,, he  was  a  squatter  without  color  of  claim  of  title 
by  which  he  might  extend  his  possession  beyond  his 
actual  occupancy  and  user.  To  the  100  acres  he  may 
have  had  color  of  title  if  he  had  remained  on  this  portion 
of  the  land  under  the  lease  (1  E.  C.  L.  711,  2  C.  J.  174), 
and  the  description  was  sufficiently  accurate,  but  with 
this  100  acres  we  are  not  concerned,  as  the  15  acres  in- 
volved in  this  action  is  not  claimed  to  be  within  same, 
and  we  do  not,  of  course,  venture  an  opinion  whether  or 
not  he  had  color  of  title  thereto  under  a  lease  he  says  he 
repudiated.  Hence  we  think  it  is  clear  the  court  did  not 
err  in  overruling  defendants '  motion  for  a  directed  ver- 
dict on  the  evidence  introduced  by  plaintiffs. 

2.  Neither  were  defendants  entitled  to  such  an  in- 
struction upon  all  of  the  evidence  since  the  evidence  of 
Puckett 's  possession,  both  as  to  its  extent  and  character, 
was  very  conflicting.  Plaintiffs  .proved  their  actual  pos- 
session of  the  entire  Townsend  boundary  except  as  to 
certain  portions  not  involved  here  unless  defendants 
proved  Puckett 's  adverse  possession  of  the  Puckett  tract 
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within  same.  To  onr  minds  it  is  extremely  doubtful  if 
defendants'  evidence  even  tended  to  prove  adverse  pos- 
session in  Puekett  of  this  Puekett  tract,  upon  which  alone 
they  must  depend  to  defeat  plaintiffs'  possession  of  the 
tract  involved.  But  they  got  the  benefit  of  this  doubt 
when  the  lower  court  submitted  the  question  of  posses- 
sion to  the  jury  upon  instructions  of  which  there  is  no 
complaint ;  and  there  is  ample,  and  to  us  convincing,  evi- 
dence to  support  the  verdict. 

3.  Defendants  also  complaiu  of  the  court's  action 
m  permitting  counsel  for  plaintiffs  to  ask  each  of  the 
several  plaintiffs  the  following  question:  "Has  there 
been  any  time  within  the  last  thirty  years  that  there  has 
not  been  tenants  living  within  that  boundary  of  land 
as  the  tenants  of  you  and  your  co-plaintifFsf"  and  in 
permitting  the  witnesses  to  answer  the  question  "No, 
sir," 

It  is  insisted  that  the  question  called  for  and  the  wit- 
aesses  gave  only  their  conclusions  or  opinions  rather 
than  facts  pertinent  to  the  inquiry.  This  we  do  not 
ihink  is  true.  The  witnesses  were  the  plaintifFs  who 
claimed  the  land  and  placed  tenants  thereon,  and  it 
seems  reasonable  to  presume  that  they  knew  and  stated 
as  a  fact,  not  as  a  mere  conclusion  or  opinion,  whether 
there  had  been  any  time  that  they  had  not  had  tenants 
upon  the  land. 

Complaint  is  also  made  that  JefF  Bush,  when  asked 
if  Willis  Puekett,  while  living  upon  Puekett 's  creek,  did 
not  have  deeds  from  plaintiffs  for  the  particular  parcel 
upon  which  he  lived,  was  permitted  to  answer,  "Well, 
yes,  I  suppose  so." 

If  this  evidence,  because  not  the  best  evidence,  which 
would  have  been  the  deeds  themselves,  was  incompetent, 
(he  answer  "Well,  yes,  I  suppose  so,"  is  so  lacking  in 
probative  value  that  its  admission  could  hardly  have 
influenced  the  jury  upon  the  issue  submitted  to  them  and 
was  surely  not  prejudicial. 

Defendants  also  complain  that  the  court  would  not 
permit  them  to  prove  by  Willis  Puekett  that  he  had  some- 
times let  people  graze  their  stock  upon  the  left-hand  fork 
of  Puekett 's  creek,  upon  which  the  15  acres  lies,  and  re- 
ceived pay  therefor.  This  evidence  was  incompetent, 
not  because  the  parties  to  whom  he  claimed  to  have 
rented  it  were  dead,  but  because  occasional  trespasses 
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or  acts  of  ownership  are  insufficient  to  sustain  a  claim 
of  adverse  possession. 

Finding  no  error  prejudicial     to     appellants'  sub- 
etantial  rights,  the  judgment  is  affirmed. 


Commonwealth,  By,  Etc  v.  Bingham's  Admr. 

(Decided  March  26,  1920.) 

Appeal  from  JefiFerson  Circuit  Court 
(Common  Pleas  Branch,  Third  Division). 

1.  Taxation — ^Inheritance  Taxes— Callection. — ^The  'Commonwealth  is 
authorized  through  its  revenue  agent  to  institute  euch  proceedings 
as  may  be  necessary  to  secure  the  collection  of  inheritance  taxes, 
provided  that  the  estate  is  delinquent  in  the  payment  of  said 
taxes 

2.  Taxation — Inheritance  Taxes — Appointment  of  Appraiser. — On  the 
motion  of  a  co-administrator  an  inheritance  tax  appraiser  was  ap- 
pointed and  his  appointment  was  recognized  by  the  Common- 
wealth, the  court  in  which  the  proceedings  were  pending,  the 
fiduciary  and  the  beneficiaries.  Held,  that  said  appraiser  was  a 
de  jure  officer  and  his  actions  as  such  appraiser  are  valid,  though 
the  administrator  upon  whose  motion  he  was  appointed  was  later 
removed. 

3.  Taxation — ^Inheritance  Taxes — ^Appraiser — ^Proceedin^  to  Collect 
Tax. — ^Within  eighteen  months  after  his  appointment  as  an  in- 
heritance tax  appraiser  in  pending  proceedings  the  appointee 
filed  his  report  fixing  the  value  of  the  estate,  to  which  excep- 
tions were  filed.  At  the  expiration  of  eigihteen  months  these 
proceedinge  were  still  pending  on  the  exceptions,  as  likwlse  on 
a  motion  by  the  county  attorney  to  confirm  the  appraiser's  report: 
Held  that  it  being  impossible  to  kn<ow  the  amount  of  taxes  pay- 
able by  the  fiduciary  or  beneficiaries  the  estate  was  not  delin- 
quent at  the  end  of  eighteen  months  following  the  death  of  de- 
cedent. 

4.  Taxation — ^Inheritance  Taxes — ^When  Estate  Not  Delinquent  in 
Payment. — The  fiduciary,  within  three  months  after  the  court  had 
confirmed  its  appointment,  as  administrator,  filed  a  cami>lete 
report  of  the  estate  of  its  decedent,  together  with  the  charges 
thereon  and  paid  the  inheritance  tax  on  pecuniary  l^acies  and 
legacies  of  securities.  The  value  oi  the  remainder  of  the  estate 
(for  inlherttance  tax  purposes  being  undertermined  at  the  exiptra- 
tlon  of  eighteen  months,  through  no  fault  on  its  part,  the  estate 
was  not  delinquent  in  the  payment  of  Inheritance  taxes. 

5.  Taxation— Inheritance  Tax  Appraiser— Appointment— An  Inheri- 
tance tax  appraiser  may,  under  certain  circumstances,  be   ap- 

.  pointed  within  three  months  following  the  death  of  decedent. 
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6.  Taxation— Inheritance  Tax  Appraisei^-Appointment— Proceedings 
to  Collect  Tax. — ^Where  the  statute  authorizes  the  appointment 
of  an  inheritance  tax  appraiser  by  the  court,  in  which  tax  pro- 
ceedings are  pendin*?,  appoiutnuent  by  the  court  in  which  the  will 
was  probated  and  various  motions  and  orders  made  and  entered 
relative  to  the  estate,  participated  in  by  the  Ck>mmonwealth,  the 
fiduciary  and  beneficiaries  are  such  tax  proceedings  as  are  con- 
templated by  Ky.  Stats.,  sec.  4281k. 

7.  Taxation — How  Suits  in  Name  of  Commonwealth  May  be  Brought. 
— Suits  instituted  in  the  name  of  the  Commonwealth  and  for  its 
benefit  must  be  brought  on  the  relation  of  thoee  authorized  to 
act  for  the  Comm<mwealth,  but  no  relator  was  necessary  in  the 
tax  proceedings  pending  before  the  county  court  in  the  Instant 
suit,  as  a  suit  may  never  be  necessary  in  the  settlement  of  said 
taxes. 

BENJ.  F.  WASHER,  M.  M;  LOGAN,  SHACK£Lf*ORD  MILLER, 
D.  O.  MYATT  and  J.  M.  CHILTON  for  appeUant 

HELM  BRUCE  and  BRUCQB  &  BULLITT  for  appellee. 

Opinion  of  the  Court  by  Judge  Quin — ^Affirming. 

Mary  Lily  Flagler  Bingham  died  testate  July  27, 
1917,  a  resident  of  Jefferson  county,  Kentucky,  Octo- 
ber 8, 1917,  on  motion  of  the  Louisville  Tmst  Company, 
at  that  time  one  of  the  administrators  with  the  will  an- 
nexed of  said  decedent,  G.  W.  Hardin  was  appointed  in- 
heritance tax  appraiser  of  said  estate.  He  qualified  as 
such  October  10,  1917. 

November  16,  1917,  the  order  appointing  the  Louis- 
ville Trust  Company  as  co-administrator  was  set  aside, 
and  the  appellee.  Fidelity  &  Columbia  Trust  Company, 
was  appointed  administrator  with  the  will  annexed  of 
Mrs.  Bingham.  This  order  was  sustained  on  appeal.  See 
Louisville  Trust  Company,  et  al.  v.  Bingham,  et  al.,  178 
Ky.  573, 199  S.  W.  58. 

Hardin  promptly  entered  upon  the  duties  of  his  oflBoe 
and  from  the  date  of  his  appointment  until  the  filing  of 
his  original  and  supplemental  report,  the  latter  on  Feb- 
ruary 25,  1919,  much  of  his  time  was  devoted  to  said 
work.  Proof  was  taken  before  him  in  several  states. 
In  the  meantime  various  orders  were  entered  and  steps 
taken  in  the  county  court  relative  to  said  estate. 

The  present  proceedings  were  instituted  January  27, 
1919,  when  appellant  filed  a  statement  in  the  county 
court,  alleging  that  Mrs.  Bingham  died  seized  and 
possessed  of  an  estate  of  $99,584,866.44  all  of  which  was 
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subject  to  inheritance  taxes,  none  of  which  had  been 
paid.  The  assessment  of  an  inheritance  tax  in  the  sum 
of  $4,537,418.98  was  sought,  likewise  the  statutory  penal- 
ty for  non-payment. 

To  a  proper  understanding  of  the  questions  present- 
ed we  will  give  the  substance  of  the  allegations  of  the  sub- 
sequent pleading. 

Answer  (1)  The  appointment  of  Hardin  as  in- 
heritance tax  appraiser.  The  filing  by  appellee,  in  the 
county  court,  on  February  23,  1918,  of  a  detailed  report 
of  the  property  owned  by  testatrix,  giving  the  items  of 
eaid  property  and  the  value  thereof.  An  amended  and 
corrected  report  on  August  24,  1918,  giving  the  charges 
against  the  estate.  That  Hardin  entered  upon  the  per- 
formance of  his  duties  by  investigating  the  facts  to  enable 
liim  to  make  his  report.  The  report  filed  December  31, 
3918.  Appellee  and  certain  legatees,  filed  exceptions  to 
ihis  report,  none  of  which  have  as  yet  been  passed  upon, 
same  are  still  pending  and  undetermined.  The  court  has 
never  assessed  or  fixed  the  cash  value  of  the  estate  nor 
the  tax.  That  neither  the  appellee  nor  legatees  were 
delinquent. 

(2)  That  within  eighteen  months  after  the  death 
of  testatrix,  appellee  paid  the  inheritance  taxes  due  from 
named  legatees,  aggregating  a  total  payment  ot 
$853,258.84. 

(3)  This  paragraph  puts  in  issue  the  value  of  the 
estate.  It  admits  that  no  property  or  estate  of  Mrs. 
Bingham  has  been  assessed  for  inheritance  taxes  because 
the  value  thereof  had  not  been  ascertained. 

(4)  None  of  the  property  set  forth  in  the  foregoing 
paragraph  was  ever  in  the  state  of  Kentucky  except 
that  specified,  and  only  the  latter  has  a  taxable  situs 
here. 

Reply.  After  denying  the  material  allegations  of 
the  answer  it  is  affirmatively  alleged  that  the  proceed- 
ings referred  to  are  shown  by  the  orders  of  October  Ist, 
and  8th,  1917.  That  no  proceeding  for  any  purpose  was 
pending  when  appellant  filed  its  statement.  The  ap- 
1  "Ointment  of  Hardin  was  not  made  in  any  pending  pro- 
ceeding and  was  therefore  void.  That  the  Louisville 
Trust  Company  on  whose  motion  Hardin  was  appointed 
was  not  an  interested  party,  the  order  of  its  appoint- 
ment as  co-administrator  having  been  set  aside.  That 
the  attempted  appointment  of  an  appraiser  within  three 
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months  after  the  qualification  of  the  personal  represent- 
ative was  of  no  effect.  Hardin  never  qualified  by  taking 
the  oath  required  of  him. 

Bejoinder.  The  orders  referred  to  in  the  reply  were 
by  no  means  all  the  orders  in  the  county  court  relative 
to  Mrs.  Bingham  ^s  estate  and  the  matter  of  inheritance 
taxes.  It  was  in  said  court  that  the  will  was  probated 
and  the  administrator  appointed.  This  court  by  many 
acts  exercised  jurisdiction  over  the  estate  and  the  pro- 
ceeding in  which  Hardin  was  appointed  to  determine  the 
amount  of  inheritance  taxes  due.  In  said  proceedings 
the  Commonwealth  of  Kentucky  several  times  appeared, 
by  special  counsel  and  by  the  county  attorney  and  made 
motions  therein.  That  Hardin,  as  appraiser,  has  been 
acting  in  that  capacity  since  October  8,  1917,  and  dur- 
ing all  that  time  had  been  recognized  by  the  Conamon- 
wealth,  the  court  and  those  interested  in  Mrs.  Bingham's 
estate.  That  said  court  received  the  appraiser's  two  re- 
ports, and  the  Commonwealth  by  the  county  attorney 
moved  the  court  to  confirm  the  appraiser's  report,  which 
motion  is  still  pending.  With- said  pleadings  copies  of 
orders  of  the  county  court,  twenty-five  in  number,  are 
filed,  beginning  with  an  order  of  September  6,  1917,  and 
ending  with  an  order  of  I'ebruary  27,  1919. 

The  affirmative  allegations  of  the  reply  were  denied. 

In  overruling  a  motion  of  appellant  to  appoint  an 
appraiser,  the  county  court  held  that  the  proceedings 
shown  by  all  but  three  of  the  foregoing  orders  were  had 
within  eighteen  months  after  Mrs.  Bingham's  death. 
That  Hardin  was  recognized  as  appraiser  by  the  Com- 
monwealth, the  personal  representative  and  a  number 
of  the  beneficiaries  under  the  will  and  it  could  not  be 
urged  the  estate  was  delinquent  in  the  payment  of  taxes 
when  the  appraiser  in  the  performance  of  his  duties, 
with  the  assistance  of  counsel  representing  the  Common- 
wealth, had  done  ajl  in  his  power  to  ascertain  the  nature 
and  character  of  the  estate  subject  to  the  inheritance 
tax. 

An  appeal  was  taken  to  the  circuit  court  and  there 
submitted  upon  an  agreed  stipulation  of  facts  in  sub- 
stance as  follows: 

(1)  The  exhibits  to  be  considered  as  proof  read  in 
the  case. 

(2)  That  appellee  paid  to  the  sheriff  of  Jefferson 
county  the  amount  set  forth  in  the  second  paragraph  of 
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its  answer,  claiming  same  as  payments  on  account  as 
inheritance  taxes  under  and  as  shown  by  a  county  court 
order  of  January  2,  1919,  the  Commonwealth  insisting 
5?aid  payments  could  not  be  legally  considered  payments 
of  inheritance  taxes  in  the  absence  of  previous  assess- 
ment and  ascertainment  of  taxes  due, 

(3)  The  cause  was  submitted  upon  the  law  and 
facts  with  reservation  of  all  questions  of  valuation. 

(4)  .The  purpose  of  submission  being  to  determine 
whether  the  Commonwealth  by  its  revenue  agent  has  the 
right  to  maintain  the  action  to  have  the  estate  of  Mrs. 
Bingham  estimated  and  causing  the  collection  thereon 
of  the  inheritance  taxes  due  the  Commonwealth. 

The  circuit  court,  in  a  well  reasoned  opinion,  ordered 
a  dismissal  of  the  proceedings  by  the  revenue  ageiil,  and 
it  is  to  reverse  said  judgment  that  the  present  appeal    . 
has  been  prosecuted. 

While  not  intended  as  a  complete  resume .  of  the 
record  the  foregoing  substantially  shows  the  main  issues 
involved. 

The  right  of  the  Connnonwealth  through  its  revenue 
agent  to  institute  such  proceedings  as  may  be  necessary 
to  collect  inheritance  taxes  cannot  be  questioned.  Ken- 
tucky Statutes,  sees.  4263  and  4267;  Commonwealth  v. 
Gaulbert's  Admr.,  134  Ky.  157, 119  S.  W.  779. 

Under  Kentucky  Statutes,  sec.  4281d,  the  tax  is  due 
and  payable  at  the  death  of  the  decedent  and  if  paid 
within  eighteen  months  no  interest  shall  be  charged  or 
collected  thereon.  If  not  so  paid  it  is  subject  to  an  in- 
terest charge  of  ten  per  centum  from  the  time  the  tax 
accrued.  Payment  within  nine  months  from  the  accru- 
ing thereof  entitles  'the  payor  to  a  discount  of  five  per 
cent. 

Subject  to  the  exceptions  presently  noted,  after  the 
expiration  of  eighteen  month-s,  if  the  tax  is  unpaid,  not 
only  does  a  penalty  attach  bmt  the  Commonwealth  bv  its 
revenue  agent  may  then  institute  proceedings  seeking 
its  collection  and  the  penalties  incident  thereto. 

By  Kentucky  Statutes,  sec.  4281b,  it  is  provided  that 
an  estate  in  remainder,  reversion  or  expectancy  shall  be 
appraised  immediately  after  the  death  of  decedent,  it» 
value  estimated  according  to  the  provisions  of  section 
4281k,  and  the  tax  due  shall  be  immediately  due  and  pay- 
able. If,  however,  the  person  beneficially  interested 
elects  not  to  pay  the  tax  until  he  comes  into  actual  en- 
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joyment  or  possession  of  the  property  the  payment  may 
be  thus  postponed  upon  the  execution  of  a  bond  with  ap- 
proved stiretifes  in  a  sum  twice  the  amojant  of  the  tax. 

The  extension  of  time  is  further  instanced  by  Ken- 
tucky Statutes,  sec.  4281e.  It  is  brief  and  has  an  im- 
portant bearing  upon  this  case,  and  we  quoite  it  in  full : 

^*The  penalty  of  ten  per  cent  per  annum  imposed  by 
section  4  (4281d)  hereof,  for  the  non-payment  of  said 
tax,^  shall  not  be  charged  in  case  where,  by  reason  of 
claims  made  upon  the  estate,  necessary  litigation,  or 
other  unavoidable  cause  of  delay,  the  estate  of  any  de- 
cedent, or  a  part  thereof,  can  not  be  settled  at  the  end 
of  eighteen  months  from  the  death  of  the  decedent;  and 
in  such  case  only  six  per  centum  per  annum  shall  be 
charged  upon  the  said- tax  from  the  expiration  of  said 
eighteen  months  until  the  cause  of  such  delay  is  re- 
moved.*' 

It  is  contended  by  appellant  that  the  estate  is  de- 
linquent because  the  tax  due  was  not  paid  within  the 
eighteen  months  during  which  it  should  have  been  paid 
and  because  the  fiduciary  made  no  effort  in  that  time  to 
comply  with  the  law.  Appellee  insists  the  estate  was 
not  delinquent  when  the  statement  was  filed  by  the  reve- 
nue agent. 

Unless  an  estate  is  delinquent  in  the  payment  of  in- 
heritance taxes  an  action  or  proceeding  by  a  revenue 
agent  to  collect  such  tax  is  not  maintainable. 

On  behalf  of  the  Commonwealth  it  is  argued  that  the 
record  discloses  no  facts  bringing  the  case  within  the 
provisions  of  section  4281e;  that  appellee  filed  no  re- 
port for  inheritance  tax  purposes  and  did  not  execute  a 
bond.  No  bond  was  required.  It  is  not  necessary  in  all 
cases.  Except  in  the  instances  mentioned  in  section 
4281e,  the  estate  would  be  delinquent  after  eighteen 
months  unless  a  bond  was  executed  as  provided  in  sec- 
tions 4281b  and  4281d.  It  is  clear  the  facts  of  this  case 
are  not  embraced  by  the  provisions  of  the  two  last  let- 
tered sections,  and  equally  plain  that  it  does  come  under 
the  provisions  of  section  4281e. 

Delinquency  imports  the  failure  or  neglect  in  the  per- 
formance of  some  duty.  It  is  the  imperative  duty  of  the 
fiduciary  to  pay  the  tax  due  (Kv.  Stats.,  sec.  4281a}.  In 
Richter  v.  Commonwealth,  180  Ky.  4,  201  S.  W.  456,  we 
said  that  this  liability  attaches  whether  or  no,t  the  prop- 
orty  subject  to  the  tax  comes  into  the  fiduciary's  posses- 
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sion  or  under  his  control.  But,  how  can  it  be  said  ap- 
pellee was  delinquent  when  the  amount  of  taxes  pay- 
able had  not  been  ascertained?  On  what  valuation  was 
it  taxable?  Appellee  concedes  it  is  subject  to  the  pay- 
ment of  taxes  on  a  stated  sum.  Appellant  insists  it 
£'hould  pay  taxes  on  a  far  greater  amount.  The  Com- 
monwealth through  the  county  attorney  is  asking  that 
the  estate  be  taxed  on  the  valuation  found, by  the  ap- 
praiser, the  oflScer  whose  appointment  the  Common- 
wealth by  its  revenue  agent  insists  is  a  nullity. 

The  appellee  has  filed  exceptions  to  the  appraiser's 
report.  On  these  exceptions  and  the  motion  of  the  Com- 
monwealth to  confirm  the  report  the  matter  is  still  under 
submission  before  the  county  judge.  The  law  neither 
demands  nor  expects  the  impossible,  nor  will  a  court  by 
its  decree  penalize  a  person  for  the  non-payment  of  a 
tax,  the  amount  of  which  is  not  only  uncertain,  but  at 
the  present  time  is  still  undetermined  and  this  through 
no  fault  of  the  party  sought  to  be  charged. 

The  fiduciary  filed  a  full  and  complete  report  of  the 
estate  together  with  the  charges  against  same.  The 
original  report  was  filed  February  23,  1918,  and  within 
three  months  after  this  court  decided  its  appointment  as 
administrator  was  proper.  It  attended  the  taking  of 
proof  before  the  appraiser  between  the  time  of  bis  ap- 
pointment and  the  filing  of  his  report.  It  paid  the  in- 
heritance tax  on  the  pecuniary  legacies  and  upon  legacies 
of  securities.  It  filed  exceptions  to  the  appraiser's  re- 
port. This  was  all  done  within  the  period  of  eighteen 
months  following  Mrs,  Bingham's  death. 

In  what  then  can  it  be  said  to  be  delinquent?  It  was 
the  Commonwealth  that  was  dissatisfied  with  the  valua- 
tions fixed  in  the  administrator's  report.  The  state, 
however,  was  not  bound  to  accept  these  valuations;  it 
was  privileged  to  examine  into  them  and  to  take  proof 
thereon.  And  may  we  not  with  entire  propriety  assume 
that  a  considerable  portion  of  the  eighteen  months  was 
occupied  by  the  Commonwealth's  representatives  in  pre- 
paring their  case,  and  can  we  deny  the  right  to  appellee 
to  take  counter  proof,  and  thus  prepare  its  defense  or 
support  its  grounds  of  objections?  It  was  impossible  to 
execute  a  bond  as  provided  in  section  4281b,  as  the  value 
of  the  estate  had  not  been  fixed,  hence  those  beneficially 
interested  could  not  have  complied  with  this  section 
which  requires  the  execution  of  a  bond  in  a  sum  twice 
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the  amount  of  the  tax,  a  further  proof  that  the  facts  of 
tliis  case  are  not  those  contemplated  by  that  section. 

We  are  told  th^t  a  wide  expanse  of  time  and  territory 
was  covered  in  the  proof  taking,  after  which  the  ap- 
praiser filed  a  voluminous  report..  This  being  truie, 
should  we  charge  a  dereliction  of  duty  to  appellee  be- 
cause the  overworked  court  to  whom  the  matter  was  sub- 
mitted has  not  had  time  to  render  a  decision?  We  think 
not.  Appellee  is  without  fault  in  the  premises  and  we 
are  unable  to  find  wherein  it  has  failed  or  neglected  to 
perform  any  duty  required  of  it. 

The  views  herein  expressed  are  in  accord  with  the 
opinion  in  Commonwealth  v.  Southern  Pacific  Company, 
1(59  Ky.  296, 183  S.  W.  925,  which  involved  successive  as- 
sessment of  the  railroad  company  for  each  of  the  five 
years  from  1909  to  1913,  inclusive.  As  each  assessment 
was  made  the  company  within  the  time  provided  by  stat- 
ute, appealed  from  the  action  of  the  board  of  supervisors 
to  the  quarterly  court.  The  latter  court  in  December, 
.  1913,  acted  upon  all  five  appeals  at  the  same  time. 
Shortly  thereafter  the  company  paid  the  taxes  for  all 
five  years  upon  the  assessment  fixed  by  the  quarterly 
court,  but  without  interest  or  penalties.  Neither  the 
Commonwealth  nor  the  company  took  any  aggressive 
action  until  1913. 

We  take  the  following  excerpts  from  the  opinion: 

^*In  this  case,  as  we  have  seen,  the  board  of  super- 
visors assessed  the  property  for  each  year  msuiy  million 
dollars  in  excess  of  its  true  valuation  as  finally  ascertain- 
ed, and  as  long  as  the  appeals  were  pending  in  the  quart- 
erly court  it  was  impossible  for  the  company  to  know 
what  the  final  amount  of  the  assessment  might  be  and  it 
would  have  been  nothing  short  of  a  reckless  guess  for  it 
to  have  undertaken  to  approximately  fix  the  amount  of 
its  taxes  for  any  one  of  the  years  involved,  so  as  to  have 
tendered  the  same  before  the  interest  and  penalty  at- 
tached. ...  At  any  rate,  the  state  agency  charged 
with  the  duty  of  finally  assessing  this  property  on  the  ap- 
peal failed  to  discharge  that  duty,  for  some  reason  not 
entirely  apparent  from  this  record,  before  the  time  fixed 
for  the  interest  and  penalties  to  attach,  and  that  failure 
should  not  be  permitted  to  operate  so  as  to  penalize  a 
taxpayer  for  not  paying  his  taxes  before  his  property 
has  been  finally  assessed  and  before  he  could  possibly 
know  their  amount.  To  do  so  would  be  to  penalize  a  tax- 
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payer  for  exercising  the  right  of  appeal  which  the  stat- 
ute expressly  gives  him. 

*^  Clearly  it  could  not  have  been  the  legislative  pur- 
pose to  exact  from  a  taxpayer  a  penalty  for  failure  to 
pay  his  taxes  when  the  agency  selected  by  the  state  for 
that  purpose  has  not  assessed  his  property  in  time  for 
him  to  have  voluntarily  paid  the  tax  in  time  to  escape 
the  penalty/' 

As  said  in  State  v.  Certain  Lands  in  Redwood  County, 
40Minn.  512,  42N.  W.  473: 

*'A  penalty  for  the  non-payment  of  a  tax  cannot  be 
imposed  until  the  person  has  an  opportunity  to  pay  it, 
and  fails  to  do  so.'' 

We  are  satisfied  that  the  appointment  of  Hardin  and 
the  proceedings  to  fix  a  proper  valuaition  for  the  as- 
sessment of  the  inheritance  tax,  participated  in  by  the 
Commonwealth,  the  fiduciary,  and  the  beneficiaries  and 
recognized  by  the  court,  were  within  the  intendment  of 
Kentucky  Statutes,  section  4281e,  and  the  orders  and 
steps  in  and  the  pendency  of  said  proceedings  caused 
such  delay,  unavoidable  on  appellee's  part,  as  prevented 
the  payment  or  settlement  of  said  tax  within  eighteen 
months  from  Mrs.  Bingham's  death,  and  therefore  ap- 
pellee is  not  chargeable  with,  the  penalty  of  ten  per 
centum  imposed  by  section  4281d ;  in  other  words,  at  the 
time  of  the  filing  of  appellant's  statement  the  estate  was 
not  delinquent. 

In  Kentucky  Statutes,  section  4281k,  it  is  provided  in 
part  as  follows: 

**When  the  value  of  any  inheritance,  devise,  bequest 
or  other  interest  subject  to  the  payment  of  said  tax  is 
uncertain,  the  county  court  in  which  the  said  tax  settle- 
ment proceedings  are  pending,  on  the  application  of  any 
biterested  party,  or  upon  his  own  motion,  shall  appoint 
some  competent  person  as  appraiser,  as  often  as  and 
whenever  occasion  may  require.    .    .    .  " 

It  is  contended  the  county  court  neither  upon  its  own 
motion  nor  that  of  an  interested  party  can  appoint 
an  inheritance  tax  appraiser  except  when  tax  proceed- 
ings are  pending  as  provided  in  the  foregoing  section. 
And  further  that  no  character  of  proceeding  for  the  col- 
lection of  the  inheritance  tax  was  pending  at  the  time  of 
Hardin's  appointment,  and  he  was  appointed  on  the  mo- 
tion of  a  non-interested  party.  It  is  true  the  order  ap- 
pointing the  Louisville  Trust  Company  co-administrator 
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was  later  set  aside,  but  at  the  time  Hardin  was  appointed, 
said  trust  company  had  been  duly  appointed  by  the 
county  court  and  had  qualified  (September  8,  1917),  as 
administrator  by  executing  bond  as  such,  with  approved 
surety.  The  very  object  of  the  motion,  as  recited  there- 
in, was  for  the  appointment  of  an  appraiser  for  the  in- 
heritance tax  in  accordance  with  sections  4281a  to  4281t, 
Kentucky  Statutes,  and  the  order  recites  that  the  ap- 
pointment was  made  under  section  4281k.  The  right  of 
appointment  was  in  the  county  court,  the  same  court  in 
which  the  will  had  been  probated,  and  the  administrators 
appointed,  where  motions  were  made  and  orders  entered 
and  proceedings  were  had  relative  to  this  estate.  By 
section  4281m  of  the  statutes,  the  county  court  is  given 
jurisdiction  to  hear  and  determine  all  questions  relating 
to  inheritance  taxes. 

If  the  various  steps  taken  in  that  court  fis  disclosed 
by  the  record  are  not  tux  proceedings,  then  we  do  not 
kiiow  by  what  other  term  or  name  they  could  be  desig- 
nated. 

The  statute  does  not  point  out  with  precision  and  ex- 
actness the  procedure  to  be  followed,  nor  does  it  specify 
the  time  within  which  the  appraiser  shall  be  appointed. 

It  is  said  the  order  was  void  because  made  within 
ninety  days  from  the  death  of  decedent.  Commonwealth 
v.  Gaulbert's  Admr.,  supra,  is  cited  as  sustaining  this 
point.  Commenting  upon  the  duty  of  a  personal  rep- 
resentative under  Kentucky  Statutes,  section  3855,  as 
to  the  filing  of  an  inventory  the  court  there  says  that 
reading  said  section  in  connection  with  the  inheritance 
tax  law,  it  would  seem  that  ninety  days  is  a  reasonable 
tmae  within  which  a  statement  showing  the  character  and 
value  of  the  property  subject  to  the  inheritance  tax 
should  be  filed.  And  then,  referring  to  section  4281k,  it 
is  said: 

''Under  this  section  the  court  may  upon  its  own  mo- 
tion, or  that  of  an  interested  party,  have  an  appraise- 
ment of  the  estate  made  at  any  time  after  the  expiration 
of  ninety  days  from  the  date  of  the  death  of  the  de- 
cedent, or  even  before  this  time,  if  it  should  appear  nee- 
egisary  to  secure  the  payment  of  the  tax." 

From  this  it  would  seem  that  the  very  authority  re- 
lied upon  to  support  appellant's  position  in  reality  sus- 
tains the  actions  taken  by  the  county  court.  The  opin- 
ion recognizes  that  circumstances  may  arise  or  instances 
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exist  in  which  an  appointment  within  ninety  days  would 
be  proper.  The  Gaulbert  case  related  to  a  tax  due  on  the 
j>art  of,  an  estate  that  had  been  distributed,  and  counsel 
concede  that  the  fiduciary  may  have  made  its  report  for 
inheritance  tax  at  any  time  before  the  expiration  of 
eighteen  months. 

Underwood  v.  Underwood's  Admr.,  Ill  Ky.  966,  65 
S.  W.  130,  and  Jackson  v.  Asher  Coal  Company,  153  Ky. 
537, 156  S.  W.  136,  are  also  cited,  but  the  questions  there 
considered  are  not  in  point.  They  relate  to  references 
of  estates  to  a  public  administrator,  the  court  holding  in 
each  instance  that  estates  can  not  be  placed  in  the  hands 
of  such  officer  except  as  provided  in  Kentucky  Statutes, 
section  3905.  That  it  is  a  jurisdictional  fact  to  be  shown 
fjiat  decedent  had  been  dead  more  than  three  months  and 
no  one  else  had  applied  for*  letters  of  administration. 
There  is  no  such  statute  applicable  here. 

We  hold  that  the  steps  taken  in  the  county  court  con- 
curred and  participated  in  by  the  Commonwealth,  the 
fiduciary  and  the  beneficiaries  were  tax  proceedings 
within  the  meaning  of  the  statute  and  that  the  appoint- 
ment of  Hardin  within  ninety  days  was  not  invalid.  The 
very  purpose  of  his  appointment  was  to  ascertain  the 
character  and  value  of  the  estate  so  that  the  amount  of 
the  inheritance  tax  could  be  fixed.  . 

Though  the  appointment  of  the  Louisville  Trust 
Company  was  revoked,  it  will  be  remembered  that  the 
appointment  of  its  co-administrator,  the  appellee,  Fidel- 
ity &  Columbia  Trust  Company,  has  never  been  set  aside. 
The  Fidelity  &  Columbia  Trust  Company  was  appointed 
and  qualified  before  the  order  as  to  Hardin  was  entered. 
At  the  time  of  Hardin's  appointment,  prior  thereto  and 
up  to  the  present  date  appellee  was  duly  qualified  and 
empowered  to  act  as  administrator  with  the  will  annexed 
of  Mrs.  Bingham,  and  though  it  at  the  time  objected  to 
the  appointment  of  Hardin,  appellee  has  since  acquiesced 
therein,  and  is  now  insisting  upon  the  validity  of  the 
order. 

It  is  next  insisted  there  is  no  relator  in  the  present 
proceeding;  none  was  required.  Suits  instituted  in  the 
name  of  the  Conamonwealth  and  for  its  benefit  must  be 
brought  on  the  relation  of  those  authorized  to  act  for 
the  Commonwealth.  Commonwealth  v.  Helm,  163  Ky. 
69, 173  S.  W.  389.  But  a  suit  is  not  contemplated  by  sec- 
lion  4281k ;  its  reference  is  to  tax  proceedings.  A  suit  may 
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never  be  necessary,  nor  is  the  appointment  of  an  ap- 
praiser dependent  upon  the  institution  or  pendency  of 
a  suit.  We  are  not  prepared  to  hold  as  illegal  and  void 
proceedings  such  as  those  under  consideration,  covering 
a  period  of  about  eighteen  months,  where  mtTch  time  has 
been  occupied  and  expense  incurred  in  an  effort  to  fix 
the  valuation  for  assessment  purposes  of  the  estate.  Pro- 
ceedings recognized  by  (1)  the  court  of  probate  and  ap- 
pointment; (2)  the  Commonwealth  through  its  special 
counsel  and  county  attorney;  (3)  the  fiduciary,  and  (4) 
t]}e  beneficiaries.  Proceedings  consisting  of  many  steps 
and  now  under  submission  to  the  court  on  exceptions  as 
to  the  report  filed  by  the  appraiser.  A  relator  was  not 
necessary. 

Stating  our  conclusions  concretely,  we  are  of  the 
opinion  that  the  circumstances  presented  by  this  appeal 
are  those  contemplated  by  Kentucky  Statutes,  section 
4281e,  and  appellant  was  not  required  to  execute  a  bond 
to  secure  the  payment  of  inheritance  taxes  unpaid  at  the 
expiration  of  eighteen  months  following  Mrs.  Bingham's 
death. 

The  cause  being  undetermined  and  the  value  of  the 
property  uncertain,  the  estate  was  not  delinquent  when 
the  statement  was  filed  by  appellant.  The  proceedings 
were  those  contemplated  by  Kentucky  Statutes,  section 
4281k.  6.  W.  Hardin  was  a  de  jure  officer  and  his  acts  in 
that  capacity  are  valid. 

These  views  beiag  in  accord  with  those  expressed  by 
the  lower  court  the  judgment  appealed  from  is  affirmed. 


Jackson  and  Sims  v.  Commonwealth. 

(Decided  April  27,  1920.) 

Appeal  from  Grant  Circuit  Court. 

Criminal  Law— <3oiiviction  of  Youth  Over  £)iig<hteen  Years  of  Age — 
Judgment. — Young  men  over  eighteen  years  of  age,  convicted  of 
felony,  should  not  be  sentenced  to  the  house  of  reform  at  Green- 
dale  but  to  the  reformatory  at  Frankfort;  but  if  the  trial  court 
at  the  instance  of  such  defendants  sentence  them  to  the  house 
of  reform  and  they  obtain  their  discharge  from  that  institution  by 
habeas  corpus  before  the  expiration  of  the  term,  the  trial  coui^. 
may,  upon  motion  of  the  Commonwealth's  attorney,  at  a  subsequent 
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term,  enter  a  jud^meiit  to  conlonm  to  the  .statutes  in  such  oases, 
sentencing  the  defendants  to  the  reformatory  at  Frankfort. 

2.  Criminal  Law — Conviction  of  Youth  over  Eighteen  Years  of  Age — 
Jurisdiction. — The  trial  court  does  not  lose  jurisdiction  to  enter 
a  proper  sentence  where  It  erroneously  sentenced  a  youth  over 
eighteen  years  of  age  to  the  hojuse  of  reform  at  Greendale,  but 
may,  upon  application  of  the  Commonwealth's  attorney  and 
proper  notice  to  the  defendant,  enter  a  proper  sentence  at  a  sub- 
sequent term.  \ 

3.  Criminal  Law — Improper  Sentence  to  House  of  Reform — Judgment. 
— Wh^re  one  ip  improperly  sentenced  to  the  house  of  reform  in- 
stead of  to  the  reformatory  at  Frankfort  and  serves  some  part 
of  the  sentence  in  the  house  of  reform,  and  the  judgment  is  there- 
after corrected  ^nd  the  defendant  is  sentenced  to  the  reformatory 
at  Frankfort,  he  should  be  given  credit  for  the' time  served  in  the 
house  of  reform. 

J.  J.  BLACKBURN  and  L.  M.  ACKMAN  for  appellants. 

CHARLES  I.  DAWSON,  Attorney  General,  and  JOHN  J.  HOWE, 
Commonwealth's  Attorney,  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Sampson — ^Reversing. 

Two  young  men,  Jackson  and  Sims,  were  jointly  in- 
dicted in  the  Grant  circuit  court  for  the  crime  of  grand 
larceny,  to  which  charge  they  pleaded  guilty.  A  trial  bo- 
ing  had,  the  jury  returned  a  verdict  reading: 

*'We,  the  jury,  find  the  defendants  guilty  and  fix  their 
punishment  at  eighteen  months  in  the  penitentiary/' 

Jackson  was  only  nineteen  and  Sinrs  eighteen  years 
of  age,  and  these  facts  having  been  made  known  to  the 
court,  the  defendants  were  sentenced  to  the  house  of  re- 
form at  Greendale,  instead  of  the  penitentiary,  at  Frank- 
fort. From  the  orders  of  the  circuit  court  we  learn  that 
this  was  done  at  the  instance  of  the  defendants  and  by  the 
consent  of  the  attorney  for  the  Commonwealth.  The 
defendants  were  carried  to  the  reform  school  and  there 
confined  under  its  rules  for  ten  days.  In  the  meantime 
they  applied  to  the  judge  of  the  Fayette  circuit  court  for 
a  writ  of  habeas  corpus,  which  was  granted,  and  upon 
hearing  they  were  discharged  from  the  institution  be- 
cause of  their  age,  and  remanded  to  the  Grant  county 
jail.  When  this  was  done,  the  judge  of  the  Grant  cir- 
cuit court  called  a  special  term,  and  the  Commonwealth's 
attorney  gave  notice  to  the  defendants  that  he  would  on 
a  day  named,  move  the  court  to  correct  that  part  of  the 
original    judgment    whereby     the     defendants    were 
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sentenced  to  the  house  of  reform  instead  of  the  peni- 
tentiary. On  a  hearing  before  the  court  on  the  day 
named  in  the  notice,  the  defendants  objected  to  the  mo- 
tion of  the  Commonwealth's  attorney,  and  filed  a  plea  of 
former  jeopardy  and  former  conviction,  to  which  the 
Commonwealth  demurred  and  the  demurrer  was  sus- 
tained, the  objection  of  the  defendants  overruled  and  the 
motion  to  correct  the  sentence  and  again  sentence  the  de- 
fendants was  sustained.  The  court  then  pronounced 
sentence  upon  the  defendants  in  accordance  with  the  ver- 
dict, sentencing  them  to  the  penitentiary  for  eighteen 
months  each,  and  directed  the  sheriff  of  the  county  to 
transport  them  to  the  state  penitentiary,  'Hhere  to  be 
confined  at  hard  labor  for  a  period  of  eighteen  months.'' 
To  all  this  proceeding  the  defendants  objected  and  their 
objection  being  overruled,  they  excepted  and  prayed  and 
are  now  prosecuting  an  appeal  to  this  court. 
Appellants  contend: 

(1)  That  the  Grant  circuit  court  lost  jurisdiction 
of  this  case  after  it  adjourned  its  trial  term,  and  had  no 
power  to  enter  any  order  in  the  case  at  the  special  or  any 
subsequent  term. 

(2)  They  having  served  time  in  the  house  of  reform 
under  the  first  judgment,  the  tria-l  court  is  barred  from 
entering  a  second  judgment  which  would  operate  as  a 
second  jeopardy  in  violation  of  defendants  constitutional 
rights. 

After  the  verdict  of  the  jury,  the  court  immediately 
pronounced  sentence  upon  them  and  they  were  soon 
thereafter  carried  to  the  house  of  reform ;  the  orders 
were  signed  and  court  closed  in  due  course.  Appellants 
insist  that  the  court  did  not  thereafter  have  jurisdiction  * 
to  enter  any  order  in  the  case.  This  is  ordinarily  true, 
but  in  a  criminal  case  of  this  nature  the  rule  is  different. 
Most  courts  are  averse  to  discharging  criminals  who 
have  been  duly  convicted  when  the  application  for  their 
release  is  by  petition  for  habeas  corpus',  based  on  some 
error,  omission  or  mistake  in  the  sentence  which  might 
have  been  cured  or  corrected  by  appeal,  and  this  rule  is 
more  in  consonance  with  reason  and  justice  than  that 
which  recognizes  the  right  of  the  defendant  to  be  dis- 
charged for  some  technical  error  committed  by  the  trial 
court.  This  question  was  before  this  court  in  the  case  of 
Combs  V.  Commonwealth,  160  Ky.  396,  and  in  passing 
upon  it,  we  said : 
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**  Appellant  also  complains  of  thje  action  of  the  trial 
court  in  setting  aside  so  much  of  the  judgment  entered 
at  the  trial  term  as  sentenced  him  to  the  house  of  reform 
until  he  should  be  twenty-one  years  of  age.  At  the  trial 
term,  February,  1914,  appellant,  on  his  own  motion,  was 
sentenced  to  the  house  of  reform  until  he  should  arrive 
at  the  age  of  twenty-one  years;  and  at  the  June  term, 
1914,  the  Commonwealth's  attorney  gave  notice  and 
entered  a  motion  for  a  correction  of  that  part^  of  the 
original  judgment.  The  court  granted  the  motion,  and 
reformed  the  judgment  in  so  far  as  it  ordered  his  con- 
finement in  the  house  of  reform  until  he  should  arrive  at 
the  age  of  twenty-one  years.  Appellant  contends  that 
this  action  of  the  court  was  prejudicial ;  but  we  think  not. 
It  would  not  have  been  lawful  to  have  sent  appellant  to 
the  house  of  reform,  and  the  prison  commissioners  would 
have  transferred  him  to  the  reformatory.  Thompson  v. 
Commonwealth,  159  Ky.  8.  And  the  order  having  been 
made  on  appellant's  own  motion,  he  will  not  be  heard  to 
complain  thereof." 

The  general  rule  as  laid  down  by  text  writers  and 
courts  is  much  as  stated  in  the  Combs  case:  ''Changes 
in  the  sentence,  however,  which  do  not  alter  the  punish- 
ment but  only  change  the  time  or  place  of  its  infliction 
may  be  made  at  a  subsequent  term.  16  C.  J.  1316."  Sup- 
porting this  text  cases  from  New  York,  North  Carolina, 
Wyoming  and  Kentucky  are  cited. 

The  rule  in  this  jurisdiction  is  well  stated  in  the 
Combs  case  above  cited,  and  we  do  not  incline  to  the  rule 
of  discharging  defendants  for  errors  made  by  the  trial 
court  in  the  sentence  pronounced.  The  trial  and  verdict 
in  this  case  were  regular  and  no  complaint  is  made  of 
either  by  appellants.  Only  that  part  of  the  judgment 
which  sentenced  the  prisoners  to  the  house  of  reform  in- 
stead of  to  the  penitentiary  was  erroneous,  and  the  judg- 
ment went  so  far  as  to  properly  provide  in  case  the  de- 
fendants, or  either  of  them,  arrived  at  the  age  of  twenty- 
one  years  before  they  had  served  the  full  eighteen 
months'  sentence  imposed  by  the  verdict,  the  keeper  of 
the  house  of  reform  should  deliver  defendants  to  the 
state  penitentiary,  ''there  to  be  confined  at  hard  labor 
for  the  balance  of  said  eighteen  months  confinement  im- 
posed by  the  jury  in  said  case." 

Looking  to  the  substance  rather  than  to  form,  and  to 
the  merils  rather  than  to  useless  rules  of  procedure,  this 
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court  has  adhered  to  the  doctrine  of  allowing  the  trial 
court  at  a  subsequent  term  to  corr^jct  an  erroneous 
sentence  to  conform  to  the  law,  and  thus  meet  the  ends  of 
justice  rather  than  cling  to  a  form  or  rule  which  ob- 
structs justice  and  gives  the  criminal  the  advantage  on 
some  technical  error.  The  only  substantial  error  the  trial 
court  made  at  the  special  term  in  entering  the  judgment 
sentencing  appellants  to  the  penitentiary,  wa^  in  failing 
to  allow  them  credit  for  the  time  served  in  the  house  of 
i-eform.  It  would  be  an  injustice  as  well  as  a  flagrant  in- 
vasion of  their  legal  rights  to  require  them  to  serve  their 
terms  or  any  part  thereof,  twice.  Since  they  served  ten 
days  in  the  house  of  reform,  they  were  entitled  to  ten 
days'  credit  on  their  eighteen  months'  sentence  in  the 
penitentiary,  and  the  court  should  have  adjudged  their 
terms  of  eighteen  months  to  begin  with  the  date  of  their 
entering  into  the  house  of  reform  at  Greendale.  On  a 
return  of  the  case  the  court  will  enter  a  judgment 
sentencing  the  appellants  to  the  penitentiary  for  a  term 
of  eighteen  months  to  begin  as  of  the  date  of  their  con- 
iinement  in  the  house  of  reform.  In  all  other  respects 
the  judgment  is  aflSrmed. 
Judgment  reversed. 


Johnston,  et  al.  v.  Williams,  et  aL 
Braswelli  et  al.  v.  Williams,  et  aL 

(Decided  April  27.  1920.) 

Appeals  from  Allen  Circuit  Court. 

1.  Appeal  and  Error — Finding  of  Chancellor. — In  an  equity  cause 
thifl  court  will  examine  the  evidence  for  itself  and  determine  the 
truth  of  the  matter  in  issue,  but  if  the  evidence  as  to  the  facts  is 
so  contradictory  that  upon  a  consideration  of  it  the  mind  is  left 
in  doubt  as  to  the  truth,  weight  will  be  given  to  the  opinion  of 
the  chancellor  upon  an  issue  as  to  the  facts  and  his  judgment 
will  not  be  disturbed. 

2.  New  Trial — Newly  Discovered  Evidence. — When  a  new  trial  l3 
sought  upon  the  ground  of  evidence  having  been  discovered  since 
the  trial,  it  must  be  shown  that  the  evidence  is  material  and  is 
such  as  to  be  calculated  to  exercise  a  decisive  influence  in  favor 
of  the  party  ofFering  it  upon  ai\other  trial. 

JOHN  H.  GILLIAM,  PRANK  GOAD  and  GILLIAM  &  GILLIAM  foi 
appellants. 

SIMS,  RODES  &  SIMS  and  JOHN  B.  RODES  for  appellees. 
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-  Opinion  of  the  Coubt  by  Judge  Hubt — ^Affirming  in 
both  cases. 

These  actions  are  between  the  same  parties  and  have 
been  heard  and  decided  together.  The  first  above  stated 
action  was  instituted  by  the  appellees.  James  B.  Wil- 
liams and  his  wife,  P.  A.  Williams,  against  the  appel- 
lants, R:  C.  Huntsman,  Harry  Meredith,  J.  R.  Johnston 
and  A.  G.  Bras  well,  and  in  which  the  appellees  sought  to 
have  declared  void,  an  oil  and  gas  lease  which  the  appel- 
lants, or  some  of  them,  claimed  to  hold  upon  the  lands  of 
Williams,  and  to  remove  the  cloud  put  upon  the  title  to 
his  land  by  reason  of  the  existence  and  the  claim  of 
ownership  to  the  lease  by  the  appellants.  Previous  to 
the  institution  of  this  action  on  May  18,  1918,  Williams 
had  brought  an  action  against  J.  R.  Johnston  and  Harry 
Meredith,  seeking  relief  touching  the  alleged  lease  upon 
his  lands,  as  Johnston  and  Meredith  were  then  claiming 
to  hold  a  lease  upon  Williams'  lands  as  assignees  of  R. 
0.  Huntsman.  In  that  action  Williams  asserted  that  he 
had  executed  a  lease  to  R.  C.  Huntsman,  which  bore  the 
date  of  March  13, 1916,  and  that  the  same  had  since  been 
assigned  to  Johnston  and  Meredith,  and  that  Huntsman 
bad  procured  his  execution  of  the  lease  by  fraudulently 
representing  to  him,  and  pretendedly  reading  the  lease 
to  that  effect,  that  the  terms  of  the  lease  required  the 
lessee  to  sink  a  well  for  oil  or  gas  upon  the  lands  within 
twelve  months  from  the  date  of  its  execution,  or  in  de- 
fault of  drilling  a  well,  to  pay  to  the  lessor  a  rental  of 
twenty-five  cents  (25c)  per  acre  before  the  expiration 
of  the  year  following  the  execution  of  the  lease,  and  upon 
the  failure  of  the  lessee  to  either  sink  a  well  or  to  pay  the 
rental,  within  the  year,  the  rights  of  the  lessee  under  the 
lease  terminated,  but,  that  the  lease  in  fact  did  not  con- 
tain the  terms  ^bove  stated,  but  provided  that  the  lease 
might  be  kept  in  force  by  the  lessee  by  the  payment  of  a 
rental  for  each  year  for  five  years  following  the  termi- 
nation of  the  first  year,  and  at  any  time  during  said 
years.  In  the  latter  part  of  September,  1918,  and  while 
that  action  was  yet  undetermined,  Williams  was  inform- 
ed by  Braswell,  that  he  had  become  the  owner  of  the  lease 
and  exhibited  a  lease  to  Williams,  which  he  represented 
vi^as  the  lease,  which  Williams  had  executed  upon  his 
lands  to  Huntsman.  Braswell  read  a  portion  of  the 
lease,  which  he  exhibited  to  Williams,  to  him,  and  Wil- 
liams claims  that  it  was  urlike  the  lease  which  he  had 
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given  to  Huntsman,  and  that  it  was  also  snbscribecl  with 
his  name  and  that  of  his  wife's,  with  purple  ink,  and  that 
the  signatures  thereto  were  not  in  their  handwritings. 
On  February  1st,  1919,  Williams  dismissed  that  action 
^yithout  prejudice  to  his  right,  to  bring  a  future  action, 
and  on  March  13,  following,  he  and  his  wife  instituted  the 
first  above  styled  case,  averring  that  the  appellants  were 
claiming  to  hold  a  lease  upon  his  lands  for  oil  and  gas 
purposes,  but- that  the  lease,  under  which  they  were  as- 
serting title  was  not  the  act  nor  deed  of  either  himself 
or  his  wife,  and  further  averring,  that,  if  the  appellants 
held  a  lease  which  had  been  executed  by  him,  its 
execution  had  been  procured  by  fraud,  as  averred  in  his 
first  suit,  and  prayed  for  a  judgment  declaring  the  lease 
to  be  void.  The  appellants  answered  denying  the  aver- 
ments of  the  petition  and  affirmatively  alleging  that 
Johnston  and  Braswell  were  the  owners  of  the  lease  by 
assignment  from  Meredith,  who  was  an  assignee  of 
Huntsman,  and  that  the  lease  had  been  duly  executed  by 
Williams  and  his  wife,  and  was  then  in  full  force  and 
effect  from  their  compliance  with  its  terms,  in  offering  to 
pay  the  rental  provided  in  it,  which  Williams  had  refused 
to  receive.  Johnston  and  Braswell  also,  claimed  to  be  in 
good  faith  purchasers  of  the  lease  for  value,  and  without 
notice  of  any  fraud  or  infirmity  arising  from  its  execu- 
tion. The  original  of  the  lease,  under  which  Johnston 
and  Braswell  were  claiming,  was  not  exhibited  in  the 
first  action  brought  by  Williams  and  his  wife,  though 
ihat  action  was  pending  for  nearly  a  year  before  its  dis- 
missal, nor  was  it  produced  or  put  in  the  record  in  the 
first  styled  action,  the  appellants  claiming  that  it  was 
lost  or  mislaid,  but  a  copy  of  the  lease  from  the  record 
of  it  in  the  office  of  the  county  court  clerk  was  exhibited 
from  which  it  appeared  to  have  been  recorded  on  the  27th 
day  of  January,  1917,  and  bore  a  certificate  of  acknowl- 
edgment by  Williams  and  his  wife,  as  having  been  made 
on  the  8th  day  of  January,  1917,  before  L.  P.  Huntsman, 
a  deputy  of  the  county  court  clerk.  This  purported  copy 
of  the  lease  did  not  contain  the  stipulations  which  Wil- 
liams and  his  wife  claimed  that  B.  C.  Huntsman  repre- 
sented to  them,  that  the  one  executed  by  Williams  con- 
lained,  touching  the  drilling  of  a  well  and  the  payment 
of  the  rental,  but  only  required  the  lessee  to  pay  the 
rental  for  each  year  succeeding  the  first  after  its  execu- 
tion in  order  to  keep  the  lease  in  force.  Williams  is  an 
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illiterate  man  and  unable  to  read  and  unable  to  write 
anything  except  his  own  signature.  It  is  very  satisfac- 
torily proven  that  Huntsman  made  the  representations 
which  the  lessors  claimed  that  he  did  as  to  the  conditions 
which  the  lease  contained,  and  that  Williams  was  induced 
to  sign  the  lease  which  he  di(i  execute,  upon  the  faith  of 
those  representations,  but  it  is  not  clear  that  the  as- 
signees of  Huntsman  had  any  knowledge  of  the  fraud 
perpetrated  upon  Williams,  when  they  purchased  the 
assignment  of  the  lease,  but  Braswell  procured  his  in- 
terest in  the  lease  while  the  first  suit,  brought  by  Wil- 
liams, was  pending,  and  Johnston  knew  that  Williams 
was  claiming  that  the  lease  had  expired  when  he  became 
the  purchaser  of  a  portion  of  his  interest.  The  claim  of 
Williams,  however,  is  that,  the  lease  which  Huntsman 
assigned  to  Meredith,  and  under  which  Johnston  and 
Meredith  now  claim  and  assert  their  interests  in  his 
lands,  and  the  one  which  was  recorded  was  never  exe- 
cuted by  him,  nor  by  his  wife,  and  if  not,  their  right  to 
escape  liability  upon  it  is  not  affected  by  the  fact  that 
the  assignees  of  Huntsman  were  innocent  purchasers, 
as  they  claimed  to  be.  The  lease  which  Williams  admits 
executing  was,  as  claimed  by  them,  never  either  signed  or 
acknowledged  by  his  wife  and  as  he  claims  was  sub- 
scribed by  him  with  a  lead  pencil  and  the  terms  and  con- 
ditions contained  in  it,  were  not  the  same  as  those  em- 
braced in  the  lease  under  which  appellants  claim  title, 
or  else  that  Huntsman  fraudulently  represented  that 
it  did  contain  such  conditions,  and  induced  him  thereby 
to  subcribe  the  lease;  while  the  lease  under  which  the 
appellants  asserted  title,  in  the  first  styled  case,  appear- 
ed to  have  been  executed  and  acknowledged  by  both  Wil- 
liams and  his  wife,  and  their  names  appeared  to  have 
')een  subscribed  thereto  with  ink,  and  in  addition  to  the 
signature  of  Williams,  a  deputy  clerk,  before  whom  the 
appellants  claimed  that  it  was  acknowledged,  deposed 
that  the  names  of  Williams  and  his  wife  were  written 
in  ink,  and  that  Williams,  also,  signed  the  paper,  in  his 
presence,  by  mark,  while  Williams  asserts  that  the 
names  of  himself  and  his  wife  were  subscribed  to  the 
lease,  which  Braswell  exhibited  to  him,  with  ink.  The 
chancellor  was  of  the  opinion  and  so  decided  that  the 
lease,  under  which  the  appellants  are  asserting  title, 
was  never  executed  by  Williams  nor  his  wife  and  ad- 
judged it  void,  and  this  court  is  asked  to  reverse  that 
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judgment.  Before  reciting  the  facts  testified  to  by  the 
witnesses,  itis  necessary  to  say  that  while  objections 
were  made  before  the  examiner  as  to  the  testimony  of 
certain  witnesses  and  certain  portions  of  the  testimony 
of  others,  the  attention  of  the  trial  court  was  never  called 
to  these  exceptions  and  it  was  not  requested  to,  nor  did 
it  pass  upon  the  exceptions  and  the  objections,  and  the 
objections  to  the  evidence  will  now  have  to  be  considered 
as  having  been  waived,  if  in  reality  the  objections  were 
founded  on  any  merit.  Hatfield's  Admr.  v.  Hatfield,  166 
Ky.  761;  Lewis  v.  Wright,  3  'Bush  311;  Bronston  v. 
Bronston,  141  Ky.  639;  Patterson  v.  Hensel,  4  Bush  654; 
Fears  v.  United  Loan  &  Deposit  Bank,  172  Ky.  256;  Wil- 
liamson V.  Justice,  174  Ky.  32T. 

Mrs.  Williams  in  her  evidence  deposed,  emphatically, 
that  she  never  at  any  time  executed  a  lease  to  Huntsman, 
or  acknowledged  any  such  lease,  though  she  testifies  that 
at  her  home  Huntsman  sought  a  lease  from  her  and  her 
husband,  which  they  declined  to  give,  and  in  this  she  is 
corroborated  by  her  husband  and  other  members  of  her 
family,  who  testify  that  she  neither  subscribed  nor  ac- 
knowledged a  lease  at  the  time  Huntsman  claims  that 
she  did.  Huntsman,  who  was  engaged  in  securing  leases 
and  selling  them  to  other  parties,  testified  that  he  was  at 
the  home  of  the  Williams,  who  lived  ten  miles  from 
Scottsville,  the  home  of  Huntsman,  and  while  there  Mrs. 
Williams  subscribed  and  acknowledged  a  lease  to  him 
upon  her  husband's  land,  although  the  husband,  who  was 
present,  was  refusing  to  agree  to  the  lease,  and  that  she 
subscribed  her  name  with  pen  and  ink  in  his  presence, 
and  he  left  the  lease  with  Williams  and  returning  in  a 
day  or  two,  Williams  presented  the  lease  to  him  and  it 
was  then  subscribed  with  Williams'  name,  who  also  at 
that  time  acknowledged  it.  Huntsman  was  a  notary  pub- 
lic and  executed  a  certificate  of  the  acknowledgments 
upon  the  lease.  He  further  deposed  that  Meredith  ob- 
jected to  the  lease  executed  by  Williams  and  his  wife, 
as  well  as  other  leases  which  Huntsman  held,  because, 
they  were  acknowledged  before  Huntsman  as  a  notary 
public,  and  w^ho  was,  also,  the  lessee,  and  that  he  had  in- 
formation that  L.  P.  Huntsman  was  secured  to  retake 
the  acknowledgments,  but  disclaimed  any  knowledge  of 
L.  P.  Huntsman  ever  having  done  so;  that  he  was  sick 
while  the  re-acknowledgments  were  supposed  to  have 
been  taken  by  L.  P.  Huntsman,  although  the  certificate 
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made  by  L.  P.  Huntsman  bears  the  date  of  January  8th, 
1917,  and  R.  C.  Huntsman  sold  and  assigned  the  lease  to 
Meredith  in  the  state  of  West  Virginia,  on  January  10, 
1917.  Williams  deposed,  that,  at  his  residence,  Hunts- 
man endeavored  to  procure  him  to  execute  a  lease  to 
him,  but  that  he  refused  to  do  so,  but  that  Huntsman  did 
not  leave  the  lease  with  him,  and  his  wife  did  not  sign  or 
acknowledge  it,  nor  did  Huntsman  return  to  his  residence 
in  a  day  or  two  nor  at  any  other  time,  nor  did  he  deliver 
the  lease  to  him  with  his  name  subscribed  thereto,  nor 
acknowledge  it  then  nor  at  any  other  time,  nor  did  he 
procure  any  other  person  to  do  so  for  hiip;  that  shortly 
thereafter  he  was  at  the  store  of  Huntsman,  in  Scotts- 
vJUe,  when  Huntsman  again  requested  him  to  execute  a 
lease  to  him  and  upon  the  representations  of  Huntsman 
as  to  what  the  terms  of  the  lease  were,  he  subscribed  his 
name  with  a  pencil  to  a  blank  form  of  a  lease  and  de- 
livered it  to  Huntsman.  The  form  he  subscribed  was  one 
which  Huntsman  had  furnished  to  him  upon  which  to 
procure  another  to  execute  a  lease  to  Huntsman;  that, 
when  according  to  the  terms  of  the  lease  as  Huntsman 
had  represented  to  him  the  rental  of  the  land  became  due, 
ho  repeatedly  requested  Huntsman  to  either  pay  the 
rental  or  give  up  the  lease,  when  Huntsman  said  he  had 
sold  the  lease,  but  Williams  could  not  find  out  from  him 
to  whom  he  had  transferred  it,  as  Hmitsman  represented 
that  he  did  not  know,  or  had  forgotten  who  held  the  lease, 
but  that  Huntsman  admitted  that  if  a  well  had  not  been 
bored,  nor  the  rental  paid,  the  lease  had  then  expired. 
Jn  the  latter  statement,  Williams  was  corroborated  by  a 
witness,  who  was  present  at  one  of  the  interviews  be- 
tween him  and  Huntsman.  L.  P.  Huntsman  whose  certifi- 
cate as  a  deputy  clerk  was  attached  to  the  lease,  a  copy  of 
which  was  on  file,  and  the  one  under  which  the  appellants 
were  claiming,  deposed  that  Huntsman  and  Williams 
were  together  and  requested  him  to  take  the  acknowledg- 
ment of  Williams  to  the  lease,  upon  which  he  afterwards 
placed  his  certificate,  and  going  into  Huntsman's  store, 
with  them  he  saw  the  lease  lying  upon  a  table  with  the 
names  of  Williams  and  his  wife  subscribed  to  it  with  ink, 
and  then  that  Williams,  also,  subscribed  in  his  presence 
by  mark ;  that  Huntsman  said  to  him  that  the  lease  had 
been  subscribed  by  Williams  and  his  wife  with  a  pencil, 
but  that  he  wanted  it  done  with  ink;  that,  then  in  the 
presence  of  Williams  and  Huntsman,    he    called    Mrs. 
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Williams  over  the  telephone  and  inquired,  if  the  papei* 
was  all  right,  and  that  she  answered  that  if  it  was  the  one 
which  her  husband  had  signed  it  was  all  right ;  that  Wil- 
liams had  a  previous  conversation  at  that  time  over  the 
telephone  with  his  wife;  and  that  he,  L.  P.  Huntsman, 
then  put  a  certificate  of  their  acknowledgment  upon  it. 
Williams  deposed  that  the  statements  made  by  L.  P. 
Huntsman  were  altogether  untrue,  that  no  fact  or  cir- 
cumstance mentioned  by  him  ever  occurred  and  that  at 
the  time  it  appears  from  the  certificate  that  He  acknowl- 
edged  the  lease  that  he  was  not  so  much  as  acquainted 
Avith  or  had  ever  seen  L.  P.  Huntsman,  and  in  the  above 
statements  Williams  is  corroborated  by  the  lessee,  R.  C. 
Huntsman,  who  deposes  that  no  part  of  the  statement  of 
L.  P.  Huntsman  was  true,  or  ever  occurred.  Mrs.  Wil- 
liams deposed  that  upon  an  occasion  some  one,  whom  she 
did  not  know,  spoke  to  her  over  the  telephone  and  in- 
quired if  a  paper  was  all  right  and  she  inquired  what 
paper,  and  received  an  answer  that  it  was  the  one  which 
Williams  had  signed,  and  she  replied  that  she  reckoned 
it  would  be  all  right,  if  he  signed.  Her  husband  was 
not  then  at  Scottsville,  but  was  at  their  home  and  that 
she  did  not  sign  or  acknowledge,  nor  was  requested  to 
sign  any  paper!  Williams  furthermore  deposed  that  in 
the  latter  part  of  September,  1918,  when  Braswell  show- 
ed him  the  lease,  which  the  appellants  we^e  claiming 
under,  and  read  a  portion  of  it  to  him  that  it  did  not 
''read  like"  the  one  which  he  signed  with  a  pencil,  and 
that  both  his  and  his  wife's  names  appeared  to  be  sub- 
scribed to  it  with  ink,  and  that  he  at  once  protested  to 
Braswell  that  he  never  executed  it,  and  that  the  signa- 
ture thereto  was  not  his,  but  was  in  a  much  better  hand- 
writing than  his,  and  requested  Braswell  to  take  the 
lease  to  a  nearby  bank  and  that  the  persons  at  the  bank 
would  tell  him  that  it  was  not  his  signature.  He,  further- 
more, deposed  that  at  that  time,  he  had  given  an  option 
to  one  Kenney  for  a  lease  upon  the  land,  and  that  Bras- 
well said  to  him  that  he  had  purchased  the  interests  of  the 
other  parties,  and  to  call  the  transaction  a  trade,  and  if 
Kenney  was  not  able  to  secure  the  money  to  purchase  the 
lease  that  ho,  Braswell,  would  do  so,  and  that  he  would 
then  send  for  Williams,  if  he  needed  him,  and-' 'help  him 
pull  the  wool  over  the  eyes  of  these  fellows.''  Braswell 
in  his  deposition  in  the  first  styled  action  does  not  deny 
any  of  these  statements,  nor  does  he  deny  that  the  lease 
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which  he  exhibited  to  Williams  was  signed  in  ink.  Bras- 
well  does  testify  that  he  thereafter  compared  the  lease 
which  he  had^  with  a  blank  form  of  the  lease  which  Wil- 
liams had  and  that  the  terms  of  them  were  the  same; 
that  he  only  owned  a  1/6  interest  in  the  lease  and  that  he 
thought  Oliver  &  Dixon  owned  1/6 ;  that  he  did  not  know 
what  had  become  of  the  lease;  that  it  was  lost  while  the 
first  suit  brought  by  Williams  was  pending,  because  at 
that  time  he  made  a  search  for  it.  It  was  further  shown 
that  a  bundle  containing  leases  in  which  the  other  ap- 
pellants were  interested  with  Braswell,  wasjn  Bras- 
well's  office  in  the  bundle  which  had  contained  the  Wil- 
liams lease,  as  well  as  the  others,  when  Braswell  became 
a  part  owner  in  them  and  the  Williams  lease  only  was 
missing.  The  name  of  Mrs.  Williams,  whose  Christian 
name  is  Ada,  and  who  can  read  and  write,  was  spelled, 
as  signed  to  the  copy  of  the  lease  on  file,  '^Ader.'*  An- 
other lease,  which  had  been  executed  to  Huntsman,  at 
nbout  the  time,  the  Williams  lease  bore  date  the  ac- 
knowledgment to  which  was  certified  by  Huntsman  to 
have  been  made  before  him,  and  which  in  addition  bore 
a  certificate  of  acknowledgment  made  by  L.  P.  Hunts- 
man upon  the  same  date  as  his  certificate  upon  the  Wil- 
liams lease  bears  date,  was  put  in  the  evidence  by  ap- 
pellants, and  the  lessoi:  was  then  called  and  testified,  that 
he  never  made  any  acknowledgment  before  L.  P.  Hunts- 
man, and  had  never  seen  him.  R.  C.  Huntsman  claimed 
that  he  had  given  a  copy  of  the  lease,  which  Williams  had 
executed  to  him,  to  Williams,  but  this  appears  to  have 
been  a  blank  form  of  a  lease  which  he  had  given  to  Wil- 
liams for  the  purpose  of  having  Williams  secure  some 
other  person  to  execute  it.  A  copy  of  the  lease  claimed 
by  appellants  contained  the  same  terms  as  the  form  held 
by  Williams,  but  it  seems  that  Williams  believed  that 
the  Blank  form  held  by  him  contained  the  terms  of  the 
lease  executed  by  him,  as  such  terms  were  represented 
to  be  by  Huntsman.  Williams  is  strongly  corroborated  in 
his  statement  as  to  what  Huntsman  represented  the 
terms  of  the  lease  which  William^  executed  to  be,  and 
Huntsman  does  not  directly  deny  that  he  made  such  rep- 
resentations. 

It  thus  appears  that  the  issue  in  this  case  is  purely 
one  of  fact,  the  matter  for  decision  is,  ''Is  the  lease, 
under  which  the  appellants  assert  title,  the  act  or  deed 
of  the  appellees?''   The  chancellor  was  of  the  opinion, 
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from  the  evidence,  that  it  was  not.  Of  course,  if  they  did 
not  execute  the  lease,  no  one  can  have  any  rights  under 
if.  If  a  claim  was  made  under  the  lease  which  Williams 
executed,  although  he  may  have  been  fraudulently  pro- 
cured to  do  so,  a  different  question  might  be  presented. 

It  is  not  necessary  to  comment  upon  the  facts  in  evi- 
dence. They  speak  for  themselves.  That  Williams  ex- 
ecuted a  lease  to  Huntsman,  there  is  no  dotibt,  but,  upon 
(he  issue,  as  to  whether  the  one  which  was  recorded,  and 
under  which  the  appellants  are  asserting  claim,  is  the 
act  or  deed  of  Williams  or  his  wife,  the  evidence  is  ex- 
tremely contradictory,  and  leaves  the  mind  in  doubt,  as 
to  the  truth.  In  an  equity  cause,  the  court  will  examine 
the  evidence  and  determine  the  facts  for  itself,  but,  where 
the  chancellor  has  determined  a  question  of  fact  and  the 
evidence  is  contradictory  and  when  all  is  considered,  the 
mind  is  in  doubt  as  to  the  truth,  a  certain  degree  of 
weight  is  given  to  the  decision  of  the  chancellor  upon  a 
question  of  fact,  and  his  judgment  upon  the  facts  will  not 
be  disturbed.  Haydon's  Committee  v.  Cash,  157  Ky.  55; 
Stephens  v.  May,  158  Ky.  126;  Hazle  v.  Hazle,  155  Ky. 
232;  Bond  v.  Bond,  150  Ky.  389;  Byasse  v.  Evans,  143 
Ky.  415;  Ahrns  v.  Ahms,  160  Ky.  345;  Harris  v.  Me- 
Reynolds,  155  Ky.  450;  Carpenter  v.  Carpenter,  158  Ky. 
1 71 ;  Gusler  v.  Hays,  154  Ky.  306.    . 

The  judgment  from  which  the  first  above  styled  ap- 
l^eal  was  rendered  in  April,  1919,  and  thereafter  on 
August  21,  1919,  the  second  above  styled  action  was 
brought  by  the  appellants,  in  which  they  sought  to  set 
aside  the  judgment  rendered  against  them  in  the  first 
action,  and  to  obtain  a  new  trial  averring  that  smce  tl^e 
judgment  was  rendered,  the  origiaal  of  the  lease,  under 
which  they  claimed  and  which  had  been  lost  and  could 
not  be  found  during  the  pendency  of  the  suit  by  Williams 
and  his  wife,  to  have  same  adjudged  void,  had  been  found 
and  that  it  constituted  material  evidence  in  support  of 
its  genuineness,  and  such  evidence  as  to  be  of  controlling 
cflfect  in  determining  the  result  of  another  trial,  and  that 
its  loss  was  a  misfortune  which  no  ordinary  prudence 
could  have  prevented.  Williams  and  wife  by  answer 
denied  that  the  lease  produced  was  executed  by  either 
of  them  and  charged  that  it  was  a  forgery.  It  was 
proved  by  Johnston  to  be  the  same  lease  which  Meredith 
assigned  in  part  to  him  and  in  part  to  Bras- 
well,    and    appears    to    have    been    the    same     one 
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which  Huntsman  assigned  to  Meredith  in  West 
Virginia  on  January  10,  1917,  and  was  recorded  in 
Ihe  clerk's  office  of  the  Allen  county  court  on  January  27, 
1917,  so  far  as  it  could  be  determined  from  the  record. 
The  deposition  of  Meredith  was  not  taken.  A  certificate 
of  Huntsman  was  upon  it,  certifying  that  it  had  been 
acknowledged  before  him  as  a  notary  public,  by  Williams 
and  wife,  and  over  this  was  pasted  a  certificate  of  L.  P. 
Huntsman  certifying  that  as  a  deputy  clerk  it  had  been 
acknowledged  before  him  by  Williams  and  wife  on  Jan- 
uary 8th,  1917.  Braswell  deposed  that  it  was  the  same 
lease,  an  interest  in  which  he  transferred  to  Oliver  & 
Dixon,  and  in  this  he  was  corroborated  by  Oliver.  Bras- 
well,  although,  he  could  not  account  for  the  loss  of  the 
l(;ase,  when  giving  his  deposition  in  the  first  action, 
stated  that  the  lease  had  disappeared  during  the  pend- 
ency of  the  first  action  brought  by  Williams,  and  which 
was  dismissed  on  February  1st,  1919,  although  it  was 
proven  by  Oliver  that  the  transfer  had  been  made  by 
Braswell  to  him  on  Febiniary  5, 1919.  C.  T.  Johnston  nad 
testified  that  he  had  seen  the  lease  in  Bras  well's  office  in 
the  latter  part  of  January,  1919.  Oliver  who  had  no 
knowledge  of  the  execution  of  the  lease,  nor  any  of  the 
circumstances  attending  it,  deposed  that  on  February  5, 
1919,  Braswell  in  his  office  made  an  assignment  to 
him  and  Dixon  of  a  1/6  interest  in  the  lease,  as  well  as 
an  interest  in  several  other  leases,  but  Oliver  does  not 
remember  that  the  lease  was  in  his  office  when  the  assign- 
ment was  made,  nor  does  he  remember  ever  to  have  seen 
the  lease  until  while  searching  for  another  paper  among 
the  files  of  his  office  in  the  month  of  August,  1919,  he  dis- 
covered the  lease  sticking  in  the  pigeon  hole  of  a  desk 
v/hich  was  very  little  used,  and  delivered  the  lease  to 
Braswell.  The  other  leases  in  which  Braswell  had  as- 
signed an  interest  to  Oliver  &  Dixon  on  February  5th, 
3919,  were  not  found  in  Oliver's  office  and  if  Braswell 
had  them  present  on  that  occasion,  he  took  the  others 
with  him  and  left  only  the  lease  in  controversy,  and 
which  must  have  been  put  into  the  pigeon  hole,  without 
(he  knowledge  of  what  it  was,  by  Oliver,  or  by  some  other 
person  in  his  office.  There  appears  to  be  no  reason  to 
doubt  the  sincerity  of  the  statements  of  Oliver,  and  con- 
ceding that  it  is  the  same  lease  which  Huntsman  assigned 
to  Meredith,  and  Meredith  to  Johnston  and  Braswell, 
it  is  yet  impossible  to  see  how  the  lease  itself,  and  the 
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facts  in  regard  to  it,  has  any  controlling  influence  as  evi- 
dence in  favor  of  the  appellants.  It  should  be  borne  in 
mind  that  Williams  has  persistently  stated  that  he,  alone, 
without  his  wife  joining  him,  executed  a  lease  to  Hunts- 
man, but  that  same  is  not  the  lease  under  which  appel- 
lants claim,  and  that  its  terms  were  different  from  the 
lease  relied  upon.  The  lease  produced,  with  the  petition 
for  a, new  trial,  bore  the  signatures  of  Williams  and  his 
wife,  and  instead  of  the  name  of  Mrs.  Williams  having 
been  subscribed  with  ink,  as  Huntsman  testified  in  the 
original  action,  and  instead  of  both  signatures  being 
made  with  ink,  with  Williams'  mark  attached  to  his  sig- 
nature, as  L.  P.  Huntsman  deposed,  and  instead  of  both 
signatures  being  in  ink  as  Williams  deposed  that  the 
signatures  to  the  lease  .which  Braswell  showed  to  him, 
the  signatures  to  the  lease  now  offered  were  made  with 
n  pencil  and  the  mark  of  Williams  does  not  appear  there- 
on. R.  C.  Huntsman  now  testified  that  Mrs.  Williams 
subscribed  the  lease  with  a  pencil  at  her  home,  and  in 
his  presence,  instead  of  with  pen  and  ink,  and  he  further 
deposed  that  Williams  acknowledged  the  lease  before 
him,  in  his  store,  at  Scottsville,  instead  of  at  Williams' 
home,  ten  miles  away,  as  Huntsman  stated  in  the  orig- 
inal action.  Mrs.  Williams  again  deposed  that  she  did 
not  sign  nor  acknowledge  the  lease  produced,  nor  any 
other  lease,  to  Huntsman,  and  no  one  deposes  that  she 
did  except  Huntsman.  In  this  statement  she  is  corro- 
borated by  the  witnesses  heretofore  adverted  to,  certam 
of  whom  acquainted  with  her  handwriting  deposed  that 
the  signature  of  her  name  to  the  offered  lease  was  not 
genuine.  William  continues  to  depose,  as  in  the  original 
action,  that,  he  alone  executed  a  lease  to  Huntsman,  and 
that  his  wife  never  did  execute  any  lease,  and  that  the 
certificate  of  L.  P.  Huntsman  w^as  not  correct,  in  that, 
he  never  acknowledged  a  lease  before  him,  and  had  never 
seen  him  at  that  time,  and  while  L.  P.  Huntsman  testi- 
fied that  the  acknowledgment  before  him  was  taken  in 
the  presence  of  R.  C.  Huntsman,  and  at  his  request,  the 
latter  assigning  as  a  reason  for  retaking  the  acknowl- 
edgment, that  Williams  had  subscribed  the  lease  in  pencil 
and  that  he  wanted  it  done  with  ink.  R.  C.  Huntsman  still 
deposes  that  nothing  of  the  kind  occurred  between  him 
and  L.  P.  Huntsman,  nor  in  his  presence.  In  addition 
to  the  testimony  of  several  neighbors,  who  testified  to 
their  acquaintance  with  the  handwriting  of  Williams, 
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that  the  name  subscribed  to  the  lease  was  not  the  signa- 
ture of  Williams,  five  disinterested  witnesses,  each  of 
whom  had  had  much  experience  as  cashiers  and  tellers 
of  banks,  for  periods  of  from  ten  to  thirty  years,  in  ex- 
amining and  testing  the  genuineness  of  signatures,  and 
one  of  whom  was. the  teacher  of  penmanship  in  a  busi- 
ness university,  after  comparing  the  genuine  signatures- 
made  by  Williams,  to  65  checks  executed  by  him  within 
the  three  or  four  years  last  passed,  and  comparing  them 
with  the  signature  of  Williams  to  the  lease,  unreservedly 
gave  it  as  their  opinion  that  the  signature  to  the  lease  was 
not  that  of  Williams.  The  court  dismissed  the  action  for 
a  new  trial,  and  the  appellants  have  appealed,  also,  from 
that  judgment.  A  well  known  rule  for  the  guidance  of 
courts  in  an  action  for  a  new  trial  upon  the  grounds  of 
newly  discovered  evidence,  is  that  where  the  new  evi- 
dence is  claimed  to  be  material  upon  an  issue  in  the 
former  action,  the  discovered  evidence  must  be  of  such 
character  as  to  have  a  decisive  influence  upon  the  re- 
sult of  the  trial  in  favor  of  the  party,  who  is  seeking  for 
an  opportunity  to  use  it  in  another  trial.  Torian  v. 
Terill,  122  Ky.  745;  Ousley  v.  Ousley,  117  Ky.  47;  Mer- 
cer V.  Mercer,  87  Ky.  21;  Mitchell  v.  Berry,  1  Met.  602; 
Allen  V.  Perry,  6  Bush  85. 

The  chancellor  was  evidently  of  the  opinion  that  the 
lease  offered  as  the  original,  which  had  been  executed  by 
Williams  and  wife,  was  not  their  act  nor  deed  and  his 
judgment  seems  to  be  sustained  by  a  preponderance  of 
the  evidence.  Instead  of  the  lease  and  the  proof ,  in  re- 
gard to  its  genuineness,  tending  to  support  the  defense 
of  the  appellants  to  the  original  action,  it  seems  rather 
to  give  greater  weight  to  the  contentions  of  the  appel- 
lees. 

Both  of  the  judgments,  appealed  from,  are  therefore 
affirmed. ' 


Wallace  v.  Commonwealth. 

(Decided   April    27,    1920.) 

Appeal  from  Carlisle  Circuit  Court. 

Criminal  Law — ^Accomplices —  Evidence  — Corroboration — Submis- 
sion to  Jury. — Where  there  is  evidence  other  than  that  of  an  ac- 
complice which  connects  a  defendant  with  the  commission  of  a 
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crime,  and  is  not  mere  evidence  of  the  crime  having  been  com- 
mitted and  the  circumstances  of  it,  the  evidence  of  an  accomplice 
is  sufficiently  corroborated  to  require  submission  to  a  jury. 

2.  Criminal  Law — Continuance. — ^After  the  term  of  court  at  which 
an  indictment  is  found  if  the  defendant  asks  for  a  continuance  on 
account  of  the  absence  of  witnesses,  and  the  attorney  for  the 
Commonwealth  agrees  that  the  affidavit  of  the  defendant  may 
be  read  as  the  depositions  of  the  witnesses,  it  is  not  an  abuse 
of  discretion  on  the  part  of  the  court  to  overrule  the  motion 
for  a  continuance,  in  the  absence  of  anything,  which  would 
indicate  the  presence  of  the  absent  witnesses  was  necessary,  in 
order  that  the  full  effect  of  their  testimony  may  be  had. 

3.  '  Criminal  Law — New  Trial. — It  is  not  an  abuse  of  discretion  to 

overrule  the  motion  of  a  convicted  defendant  to  postpone  the 
rendering  of  Judgment  until  the  next  term  in  order  to  enable  the 
defendant  to  perfect  his  grounds  for  a  new  trial,  on  the  ground 
of  newly  disfcovered  evidence  where  the  affidavit  for  the  post- 
ponement shows  that  a  new  trial  would  not  be  granted  on  account 
of  the  evidence  of  such  witnesses. 

R.  B.  FLATT  for  appellant. 

CHARLES  I.  DAWSON,  Attorney  General,  THOMAS  B.  McGRK- 
GOR.  Assistant  Attorney  General,  W.  P.  HUGHES,  BEN  S.  ADAMS  and 
ROY  SHELBOURrsiii  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 

The  appellant,  Jack  Wallace,  was  jointly  indicted 
with  Dewey  Goins,  for  the  crime  of  feloniously  breaking 
into  a  storehouse,  with  the  intent  to  steal  therefrom.  He 
was  found  guilty  of  the  crime  by  a  verdict  of  a  jury,  and 
in  accordance  with  the  verdict  sentenced  to  serve  a  term 
of  three  years,  in  the  penitentiary.  He  appeals  from  the 
judgment  and  seeks  a  reversal  upon  the  following 
grounds : 

(1)  The  verdict  of' the  jury  is  against  the  law  and 
evidence. 

(2)  The  court  failed  to  properly  instruct  the  jury. 

(3)  The  court  erred  to  his  prejudice  in  refusing  him 
a  continuance  of  the  prosecution,  when  it  was  called  for 
trial. 

(4)  The  court  erred  to  his  prejudice  in  overruling 
his  motion  to  postpone  passing  judgment  upon  the  ver- 
dict of  the  jury,  until  the  following  term  of  the  court. 

The  grounds  will  be  considered  in  the  order  stated, 
(a)  The  basis  for  the  contention,  that  the  verdict  is 
n  gainst  the  evidence,  is  really  a  claim,  that  there  was  not 
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sufficient  evidence  to  sustain  the  verdict,  in  that,  Dewey 
Goins  testified  upon  the  trial  to  all  such  facts  as  were 
necessary  to  prove  the  appellant's  guilt,  and  that  Goins 
heing  an  accomplice,  there  was  not  sufficient  evidence 
from  any  other  source  to  connect  appellant  with  the  com- 
mission of  the  crime.     Goins  testified,  that  he  and  ap- 
pellant together  broke  and  entered  the  storehouse,  which 
v:as  in  the  town  of  Bard  well,  at  night,  with  the  intent 
to  steal  therefrom,  and  took  from  the  storehouse,  coats, 
shoes,  coat  suits,  underwear,  pants,  etc.,  to  the  value,  as 
proven  of  about  $400.00-5  that  they,  also,  took  therefrom 
a  suit  case  each,  in  which  they  put  the  stolen  goods,  each 
of  them  among  other  things  having  taken  two  pairs  of 
shoes;  they  walked  to  a  deep  *'cut,''  through  which  the 
railroad  passes  near  Wickliffe,  arriving  there  about  the 
rising  of  the  sun,  on  the  following  morning.    They  hid 
the  suit  cases  containing  the  fruits  of  their  burglarious 
venture,  in  a  hollow,  in  the  woods  near  the  **cut,'*  and 
then  proceeded  to  the  residence  of  Mrs.  Bass,  who  lived 
several  hundreds  of  yards  distant,  and  on  the  way,  saw 
and  bespoke  James  Manning,  who  was  engaged  at  a  to- 
bacco bam,  in  curing  the  tobacco  with  fire;  and  on  re- 
turning upon  that  afternoon  about  three  o'clock,  they 
saw  a  colored  man,  engaged  in  working  in  the  ^'cuf 
Manning  and  the  colored  man  corroborate    the    above 
statements,  and  the  colored  man  testified,  that  Wallace 
when  he  left  the  '*cuf  on  the  afternoon  was  carrying 
a  suit  case.  Manning  and  the  colored  man  fix  the  time, 
when  they  thus  saw  appellant  and  Goins,    in    company 
with  each  other,  as  being  about  the  time,  they  heard  of 
the  store  being  broken  and  entered.    The  goods  were  re- 
covered, and  among  other  things  a  coat  suit,  from  a 
woman,  with  whom  appellant  was  at  that  time,  associate 
jng.    The  crime  was  committed,  on  the  night  of  Septem- ' 
ber  25th,  and  the  appellant  when  arrested,  thereafter  on 
December  25th,  was  wearing  one  of  the  pairs  of  shoes, 
which  were  taken  from  the  storehouse,  on  the  night  of 
the  burglary.    The  latter  circumstance,  alone,  would  be 
a  sufficient  corroboration  of  the  testimony  of  Goins  to 
require  the  submission  of  the  case  to  the  jury,  as  it  tends 
to  connect  the  appellant  with  the  commission    of    the 
crime,  and  if  the  testimony  of  Goins  was  eliminated,  the 
fact  that  appellant  had  in  his  possession  a  portion  of  the 
stolen  goods  would  be  evidence,  which  would    tend    to 
connect  him  with  the  commission  of  the  crime. 
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(b)  The  contention  that  the  court  refused  to  prop- 
erly instruct  the  jury,  is  based,  upon  the  fact,  that  in  ad- 
dition to  denial  of  participation  in  the  crime,  the  appel- 
lant testified  and,  also,  produced  other  testimony  to  the 
effect,  that  the  night,  upon  which  the  crime  was  com- 
mitted, he  spent  at  the  dwelling  -of  his  brother  in  the 
state  of  Missouri,  and  hence  could  not  have  been  at  Bard- 
well  at  that  time,  and  it  is  now  insisted  for  him,  that  the 
court  should  have  instructed  the  jury,  touching  this 
claim  of  an  alibi  on  the  part  of  appellant.  This  evidence 
offered  by  appellant,  as  to  his  being  elsewhere,  when  the 
cj'ime  was  committed  was  competent  upon  the  issue  as 
to  his  guilt,  and  the  instruction  of  the  court,  that  before 
finding  him  to  be  guilty,  the  jury  must  believe  beyond 
a  reasonable  doubt,  that  he  broke  and  entered  the  store 
with  the  intent  to  steal,  and  to  find  him  not  guilty,  if 
entertaining  a  reasonable  doubt  as  to  his  guilt,  were  all 
the  instructions  necessary  to  protect  his  rights  upon  the 
issue  as  to  his  guilt.  The  only  issue  in  the  case  was 
whether  the  appellant  participated  in  the  commission  of 
the  crime. 

(c)  The  trial  was  not  had,  at  the  same  term  of  the 
court,  at  which  the  indictment  was  found.  The  appel- 
lant in  his  affidavit  set  out  the  facts,  which  he  proposed 
to  proYe  by  his  brothers,  who  had  been  summoned  and 
were  absent,  and  the  attorney  for  the  Commonwealth 
.having  agreed  to  the  reading  of  the  affidavit,  as  the 
depositions  of  the  absent  witnesses,  the  motion  for  con- 
tinuance was  overruled.  The  affidavit  was  read  upon  the 
trial  and  appellant  received  the  benefit  of  the  testimony 
of  the  absent  witnesses.  There  is  no  circumstance  that 
indicates  that  the  court  abused  its  discretion  in  denying 
the  motion  for  a  continuance. 

(d)  Ten  days  after  the  trial,  the  appellant  was 
brought  into  court  for  the  purpose  of  sentencing  him,  in 
accordance  with  the  verdict  of  the  jury.  He  entered  a 
motion  for  a  postponement  of  the  rendering  of  judgment 
upon  the  verdict  until  the  next  term  of  the  court,  as  ap- 
pears from  the  affidavit,  for  the  purpose  of  presenting, 
as  a  ground  for  a  new  trial,  that  he  had  discovered  ma- 
terial evidence  in  his  behalf,  which  with  ordinary  dili- 
gence, he  could  not  have  discovered  and  presented  upon 
his  trial.  The  affidavit,  however,  discloses  that  he  knew 
of  the  witnesses  and  the  facts,  which  they  would  prove, 
if  they  would  prove  such  facts,  before  and  at  the  time  of 
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his  trial  as  well  as  thereafter,  and  made  no  effort  to  se- 
cure the  testimony  of  these  witnesses,  and  did  not  present 
same  as  a  ground  of  continuance  before  the  trial.  He 
does  not  pretend,  that  he  was  surprised  by  anything, 
which  transpired  upon  the  trial,  and  his  trial  did  not 
occur  for  over  fifty  days  after  his  arrest,  and  no  reason 
is  shown,  as  to  why,  he  did  not  make  an  effort  to  secure 
the?  evidence  of  the  witnesses,  whose  testimony  he  now 
desires,  nor  is  any  reason  shown,  why  he  did  not  ask  for 
a  continuance  to  procure  their  evidence,  if  he  desired  it. 
The  grounds  presented  by  him  for  a  postponement  of 
the  judgment  would  have  been  valueless  to  him,  in  an 
effort  to  procure  a  new  trial,  and  hence  there  was  no 
reason  for  the  postponement. 

The  judgment  is  therefore  afl5rmed.  , 


Commonwealth  v.  Donovan. 

(Decided  April  27,  1920.) 

Appeal  from  Mercer  Circuit  Court. 

1.  Infants — Abandonment — Jurisdiction. — ^Under  the  provisions  of 
Kentucky  Statutes,  section  ^31i-l,  making  it  a  felony  for  the 
parent  of  any  child  or  children  residing  in  this  state  to  "leave, 
desert  or  abandon"  such  child  or  children,  the  father  of  a  child 
in  the  sole  custody  of  the  mother  having  an  actual  residence  m 
this  state,  who, wilfully  fails  or  refuses  to  contribute  anything 
to  the  support  of  such  child  may,  notwithstanding  his  residence 
and  citizenship  in  anciher  state,  be  indicted  for  the  abandonment 
of  such  chila  by  a  grand  jury  of  the  county  of  the  child's  resi- 
dence in  this  state  and  tried  for  such  offense  in  the  circuit  court 
of  such  county,  if  jurisdiction  of  his  person  for  purposes  of  the 
trial  be  legally  obtained  through  its  process. 

2.  Infants — ^Abandonment — Ingredients  of  Offense  Denounced  by  (Stat- 
ute.—Abandonment  of  the  child  by  the  parent  to  constitute  the 
criminal  offense  denounced  by  the  statute,  supra,  must  contain 
two  essential  ingredients,  viz.:  Separation  from  the  child,  and 
failure  to  supply  its  needs;  mere  absence  from  one's  child  does 
not  constitute  the  offense,  but  it  begins  with  and  continues 
through  the  duration  of  the  child's  dependence  and  as  long  as 
there  is  a  failure  on  the  part  of  the  father  to  perform  his  parental 
duty  to  the  child. 

3.  Infants — Abandonment. — The  fact  that  the  mother  of  the  chiM 
and  wife  of  the  father,  while  they  and  the  child  were  on  a  visit 
to  her  parents  in  this  slate,  insisted  upon  his  becoming  a  resi- 
dent of  this  state  or  refused  to  return  with  him  or  take  the  child 
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to  his  home  in  Ohio,  whatever  may  have  been  its  effect  upon  their 
marital  relations,  did  not  justify  his  abandonment  of  the  child, 
or  relieve  him  of  the  duty  of  continuing  to  provide  for  its  support. 

C.  I.  DAWSON,  EMMETT  PURYEAR,  C.  E.  RANKIN  and  T.  R 
McGregor  for  appellant. 

E.  H.  GAITHER  for  appellee. 

Opinion  of  the  Coubt  by  Judge  Settle — Certifying 
tlie  law. 

Appellee  was  indicted  by  the  grand  jury  of  Mercer 
county  for  the  felonious  desertion  of  his  infant  son, 
James  Donovan,  and  leaving  him  in  destitute  and  in- 
digent circumstances  without  suitable  provision  for  his 
support,  etc. ;  the  offense  being  one  defined  and  made  a 
felony  by  Kentucky  Statutes,  section  331i-L.  On  his 
trial  in  the  Mercer  circuit  court  the  jury,  in  obedience  to 
a  peremptory  instruction  from  the  court  so  directing,  re- 
turned a  verdict  finding  him  **not  guilty,'*  and  by  the 
judgment  entered  thereon  he  was  discharged  from 
custody.  The  Commonwealth  being  dissatisfied  with  the 
trial  court's  interpretation  of  the  statute  under  which 
appellee  was  indicted  and,  also,  with  its  action  in  direct- 
ing the  verdict  of  acquittal,  after  moving  for  and  being 
refused  a  new  trial,  was  granted  and  is  now  prosecuting 
this  appeal  from  the  judgment  entered  on  the  verdict 
for  the  purpose  of  having  this  court  declare  the  law  of 
the  case. 

The  facts  in  brief  were  that  the  appellee,  who  is  by 
occupation  a  machinist,  in  1917  married  a  young  woman 
of  Harrodsburg,  Mercer  county,  Ky.  He  at  that  time 
lived  at  Dayton,  Ohio,  and  immediately  following  the 
marriage  the  couple  became  residents  of  the  latter  city 
and  state,  where  they  remained  until  the  following  year, 
and  the  wife  then  becoming  pregnant,  she  and  her  hus- 
band returned  to  the  home  of  the  wife's  parents  at  Har- 
rodsburg, Ky.,  for  her  confinement.  Appellee  remained 
with  his  wife  at  Harrodsburg  for  a  few  weeks  and  unjil 
after  the  birth  of  the  child,  and  then  returned  to  Dayton, 
Ohio,  where  he  has  since  remained  with  the  exception  of 
one  or  two  visits  to  his  wife  and  child  at  Harrodsburg. 
Nothing  appears  to  have  been  contributed  by  appellee 
to  the  support  of  the  child  since  its  birth  or  that 
of  the  mother,  although  he  appears  to  have  promised  to 
amply  provide  for  both  if  they  would  return  to  Dayton, 
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Ohio,  and  there  reside  with  him.  It  is  apparent  from  the 
evidence  that  whatever  friction  occurred  between  the 
husband  and  wife  was  largely  contributed  to  by  tne 
luother  of  the  latter,  who  was  evidently  unwilling  that 
her  daughter  should  live  elsewhere  than  at  Harrodsburg. 
The  wife,  however,  refused  to  go  to  or  live  with  her  hus- 
band in  the  state  of  his  residence,  and  thus  the  matter 
has  stood  since  the  birth  of  the  child  who  is  the  innocent 
sufferer  of  the  marital  troubles  between  the  parents. 
Neither  parent  has  sued  for  a  divorce  nor  for  the  custody 
of  the  child.  The  husband  after  being  indicted  for  the 
desertion  of  the  child  was  arrested  on  a  bench  warrant 
while  on  a  visit  to  his  wife  at  Harrodsburg,  but  as  on  the 
trial  the  circuit  court  was  of  the  opinion  that  the  stat- 
ute applied  only  to  a  parent  or  parents  residing  ici  Ken- 
tucky, appellee's  trial  resulted  in  his  acquittal,  as  al- 
ready stated.  The  question  to  be  determined,  therefore, 
is,  whether  the  court  was  right  in  thus  construing  the 
statute. 

It  will  be  observed  that  the  language  of  the  statute 
is  **the  parent  of  any  child  or  children  residing  in  this 
Commonwealth  who  shall  leave,  desert,  abandon  such 
child  •  .  .  ''  shall  be  subjected  to  the  penalty  thereby 
imposed.  It  is  a  well  known  rule  of  grammar  that  the 
verb  of  a  sentence  will  be  regarded  as  agreeing  with  the 
noun  nearest  it,  unless  there  is  something  else  appearing 
to  indicate  a  contrary  intention.  It  would  seem  therefore 
that  the  verb  ** residing''  is  to  be  regarded  as  referring 
to  the  noun  ** child"  or  ** children,"  instead  of  the  previ- 
ous noun  ** parent."  It  is  the  manifest  object  of  the  stat- 
ute to  protect  any  dependent  or  destitute  child  residing 
in  this  Conmionwealth,  and  it  cannot  be  made  to  extend 
its  protecting  arms  to  destitute  children  residing  else- 
where ;  so  its  purpose  is  to  protect  any  child  or  children 
permanently  located  within  the  borders  of  the  state  and 
to  force  upon  parents,  whether  residing  in  or  out  of  the 
state,  the  performance  of  the  moral  and  legal  duty  rest- 
ing upon  them  to  support  and  provide  for  their  children. 
This  is  necessarily  so  because  of  the  vital  interest  the 
state  has  in  the  welfare  of  its  children  who,  if  not  pro- 
vided for  by  the  parents,  must  become  charges  upon  the 
state;  therefore,  any  child  which  could  become  a 
charge  upon  the  state,  may  reasonably  be*  said  to  be  with- 
in the  provisions  of  the  statute.  It  certainly  was  not 
intended  to  apply  alone  to  a  parent  residing  in  this  state, 
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for  a  parent  residing  in  this  state  could  not  be  convicted 
under  the  statute  for  the  desertion  of  a  child  residing  in 
another  state,  ^s  the  courts  of  this  state  would  not  in 
such  case,  have  jurisdiction  of  the  offense. 

Obviously,  the  offense  was  committed  in  Kentucky 
because  the  desertion  of  the  child  and  failure  to  provide 
for  it  occurred  in  this  state  and  not  elsewhere.  In  words 
and  phrases,  second  series,  volume  1,  page  4,  it  is  said: 
"Abandonment  as  a  criminal  offense  contains  two  es- 
sential ingredients,  separation  from  the  child  and  fail- 
ure to  supply  its  needs;  mere  absence  from  one's  child 
does  not  constitute  the  offense,  but  it  begins  and  con- 
tinues as  long  as  there  is  a  failure  on  the  part  of  the 
father  to  perform  his  parental  duty  and  consequent  de- 
pendence of  his  child.'' 

It  is  unquestionably  the  duty  of  the  father  to  sup- 
port his  child  and  this  duty  is  absolute  and  continues 
with  him  even  though  it  be  shown  that  the  mother  left 
inm,  whether  with  or  without  fault  on  her  part,  taking 
the  child  with  her;  and  while  friends  and  relatives  may 
l^revent  the  child  from  suffering,  this  is  no  defense  to 
the  father.  Donaby  v.  State,  100  A.  696;  Spicer  v.  State, 
179  S.  W.  R.  712;  Adams  v.  State,  159  N.  W.  726  (Wis.). 

It  is  not  material  to  determine  whether  or  not  appel- 
lee could  have  been  extradited  under  the  facts  of  this 
case  as  his  arrest  under  the  indictment  occurred  in  this 
state.  It  would  seem  however  that  as  the  crime  charged 
in  this  case  is  a  felony  it  would  have  authorized  the  ex- 
tradition of  appellee. 

It  is  our  conclusion  that  the  crime  for  which  appellee 
was  indicted  was  committed  in  Mercer  county,  this  state, 
and  that  the  trial  court  erred  in  holding  otherwise. 

Wherefore  this  opinion  is  certified  to  the  court  below 
as  the  law  of  this  case. 


King  V.  Commonwealth. 

(Decided  April  27,  1920.) 

Appeal  from  Perry  Circuit  Court. 

1.  Criminal  Law— Instruct ionB— Duty  of  Court  to  Instruct  on  Whole 
Law  of  Case.— Although  not  so  requested  to  do,  it  is  the  duty 
of  the  trial  -ourt  in  a  criminal  cise  to  instruct  the  jury  on  the 
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whole  applicable  law  of  the  case,  and  the  failure  to  do  this  will 
be  prejudicial  error.  , 

2  Criminal  Law — Instructions — Should  be  Confined  to  Issues  Made 
by  Evidence. — It  is  the  duty  of  the  court  to  instruct  the  jury 
upon  every  material  issue  that  is  supported  by  evidence;  direct 
or  circumstantial,  sufficient  to  warrant  the  jury  in  considering 
it  as  a  distinct  issue,  in  the  case;  but  it  is  not  the  duty  of  the 
court  to  give  an  instruction  upon  an  issue  developed  by  counsel 
concerning  which  there  is  no  evidence,  direct  or  circumstantial, 
or  reasonable  inference  that  could  be  drawn  therefrom. 

3.  Criminal  Law — Instructions — No  Eye-Witness  to  Killing  Except 
Accused. — When  there  was  no  eye-witness  to  the  killing  except 
the  accused,  who  testified  that  the  deceased  killed  herself,  and 
there  was  <;ircumstantlal  evidence  sufficient  to  show  that  he  killed 
her,  the  court  properly  confined  the  instructions  to  murder,  man- 
slaughter, and  accidental  or  intentional  killing. 

4  Criminal  Law — Trial-7 Witnesses  May  Be  Interrogated  by  Court. — 
The  trial  judge  has  the  right  to  ask  any  witness  a  relevant  and 
competent  question,  although  he  has  no  more  right  than  counsel 
to  ask  irrelevant  or  Incompetent  questions;  nor  should  he  by  the 
questions  that  he  does  ask,  or  in  his  manner  of  propounding  them, 
indicate  that  he  has  any  bias  or  prejudice  one  way  or  the  other. 
It  is  not  only  the  right,  but  the  duty  of  the  trial  judge  to  interro- 
gate witnesses,  although  his  questions  may  result  in  developing 
evidence  that  would  be  prejudicial  to  one  party  and  beneficial  to 
the  other. 

EVERSOLE  &  TURNER  for  appellant. 

CHARLES  I.  DAWSON,  Attorney  General,  T.  B.  McGREGOR,  As- 
sistant  Attorny  General,  and  W.  P.  HUGHES  for  appellee. 

Opinion  of  the  Coubt  by  Chief  Justice  Cabboll — 
Affirming. 

Appellant,  King,  was  indicted  by  the  grand  jury  of 
Perry  county  for  the  murder  of  his  wife,  Amanda  King, 
by  shooting  and  killing  her  with  a  loaded  pistol.  When 
put  upon  a  trial,  he  was  found  guilty  by  the  jury  of  man- 
slaughter, and  his  punishment  fixed  at  confinement  in 
the  state  penitentiary  for  a  term  of  twenty-one  years. 

On  this  appeal,  he  asks  a  reversal  of  the  judgment 
upon  the  grounds  that:  (1)  the  verdict  was  palpably 
against  the  weight  of  the  evidence;  (2)  that  the  court 
erred  in  failing  to  instruct  the  jury  as  to  the  whole  law 
of  the  case;  (3)  and  that  the  conduct  and  statements  of 
the  trial  judge  during  the  trial  and  in  the  presence  of  the 
jury  were  prejudicial  to  the  substantial  rights  of  the  ac- 
cused. 
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It  appears  from  the  record  that  King  and  his  wife, 
who  were  colored  people,  were  married  in  October,  1917, 
and  lived  together  as  man  and  wife  at  Hazard,  Perry 
county,  until  her  death  on  the  23rd  day  of  February, 
1919.  King  had  been  working  in  Hazard  from  the  time 
of  his  marriage  until  about  February  17,  1919,  when  he 
went  to  Lexington,  remaining  there  about  a  week,  when 
he  returned  to  Hazard  on  the  23rd,  in  response  to  a 
letter  written  him  by  his  wife,  who  remained  at  Hazard. 

It  further  appears  from  the  evidence  for  the  Com- 
monwealth that  when  King  arrived  at  Hazard,  he  went 
first  to  the  pressing  or  barber  shop  of  Dan  Dorum,  at 
which  place  he  had  worked  before  going  to  Lexington, 
and  there  he  and  two  or  three  others  drank  some  whiskey 
that  he  had  brought  with  him  from  Lexington.  His  wife 
was  at  the  place  of  Dorum  when  he 'got  there,  but  she  left 
within  a  few  minutes  afterwards. 

Soon  after  she  left.  King  went  to  his  residence,  ex- 
pecting to  find  his  wife  there,  but  not  doing  so  went  to 
the  residence  of  one  Miller,  who  lived  nearby,  where  he 
found  her  and  together  they  came  back  to  their  home. 
Very  shortly  after  this  a  pistol  shot  was  heard,  and  al- 
most immediately  King  came  to  Dorum^s  door,  saying 
that  he  wanted  to  call  a  doctor  as  his  wife  had  shot  her- 
self. • 

When  the  doctor  came  within  a  few  minutes  he  found 
that  Amanda  King  had  been  fatally  wounded,  and  she 
died  shortly  after  the  arrival  of  the  doctor  without  mak- 
ing in  his  presence  or  that  of  any  other  person  any 
declaration  or  statement. 

The  evidence  for  the  Commonwealth  further  shows 
that  King  on  his  way  from  the  railroad  depot  to  Dorum 's 
shop  inquired  where  his  wife  was,  and  upon  being  told 
by  someone  that  she  was  probably  at  his  house,  he  said : 
**I  am  going  to  find  out  where  she  is  at,  and  if  I  can*t 
live  with  her  by  God  nobody  else  can.''  Another  witness 
testified  that  he  said  in  the  barber  shop  of  Dorum,  in 
response  to  the  suggestion  that  he  had  a  good  wife  and 
should  take  her  home,  that:  **When  I  leave  here  this 
damn  court  house  will  be  painted  in  blood,  and  I  aiu't 
here  for  no  long  time.''  When  he  went  to  the  house  of 
Miller  to  inquire  if  his  wife  was  there,  he  said,  after  hav- 
ing called  for  her,  that : '  'I  want  to  see  her,  she  is  my  wife 
and  I  have  paid  and  bought  her."  Another  witness  tes- 
tified that  he  saw  a  pistol  in  the  hip  pocket  of  Bang,  saw 
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him  take  it  out  of  his  pocket  and  put  it  in  his  pants 
pocket  up  under  his  vest,  and  the  pistol  found  in  the 
room  whe^e  his  wife  was  killed  was  identified,  as  the 
pistol  that  King  had  transferred  from  one  pocket  to  an- 
other,       :  ♦ 

Other  witnesses  for  the  Commonwealth  said  that 
when  King  came  out  of  his  house  after  the  pistol  shot 
was  fired^he  said:  **0h,  my  wife,  my  wife,  I  didn't  mean 
to  do  it,  Lord  have  mercy.  Lord  have  mercy''  *'he  didn't  •  ^ 
mean  to  do  it;"  ''my  wife  shot  herself.  Lord  have  mercy 
on  a  poor  widow's  son,  I  wouldn't  have  done  it  for  any- 
thing in  the  world. ' ' 

It  might  be  further  said  that  during  the  trial,  a  let- 
ter was  introduced  purporting  to  have  been  written  by 
his  wife  to  him,  in  which  she  said,  in  substance,  that  she 
had  killed  herself.  The  evidence  concerning  this  letter, 
the  time  when  it  was  written,  who  wrote  it  and  the  man- 
ner in  which  it  was  found,  as  well  as  other  circumstances 
connected  with  it,  are  so  contradictory,  confusing  and  un- 
satisfactory as  to  leave  the  impression  that  it  was  a 
forgery.  It  should  also  be  said  that  there  was  some  evi- 
'  dence  conducing  to  show  that  his  wife  believed  that  King 
had  another  wife  and  children,  and  that  King  suspected 
that  improper  relations  existed  between  his  wife  ,  and 
Dorum. 

Testifying  in  his  own  behalf.  King  denied  that  he  had 
any  pistol  on  his  person  at  any  time  after  his  return  to 
Hazard,  or  before  his  wife  was  killed,  or  that  he  made 
any  of  the  statements  attributed  to  him  by  the  witnesses 
for  the  Commonwealth,  except  that  his  wife  had  shot 
lierself. 

Further  testifying  in  his  own  behalf.  King,  in  relat- 
ing the  circumstances  immediately  preceding  and  at- 
tending the  death  of  his  wife,  said  that  when  he  got  off 
the  train  at  Hazard,  he  went  to  the  barber  shop  of 
Dorum  where  his  wife  was,  and  after  he  had  «aid  a  few 
words  to  her  and  kissed  her,  she  walked  out  the  door 
leaving  him  in  the  room,  and  after  she  left  he  and  some 
of  the  others  there  drank  what  whiskey  he  had;  that 
he  did  not  have  any  pistol  in  his  possession ;  that  after 
staying  in  the  shop  of  Dorum  a  little  while,  he  went  to 
his  house  where  he  thought  his  wife  had  gone,  but  as  she 
was  not  there  he  went  to  the  house  of  Miller  where  he 
found  her,  and  together  they  came  back  to  his  house; 
that  he  remained  in  the  front  room  and  she  went  into 
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the  kitchen  and  appeared  to  be  writing  something,  but 
in  a  little  while  came  in  the  room  where  he  was  and  said 
something  to  him  about  a  nmaor  that  she  had  Jieard  that 
he  had  another  wife  and  children;  that  while  he  was 
standing  in  the  front  door,  he  heard  a  shot  fired  in  the 
room  and  turning  around  found  his  wife  with  the  pistol 
in  her  hand,  sitting  on  the  bed;  that  he  then  ran  for  the 
doctor;  that  he  was  in  love  with  his  wife  and  did  not  - 
Ehoot  or  kill  her;  that  the  pistol  was  her  pistol. 

The  direct  evidence  that  we  have  related  clearly  and 
convincingly  shows  that  the  wife  of  King  either  inten- 
tionally or  accidentally. shot  and  killed  herself,  while  the 
circumstantial  evidence  leaves  the  conviction  that  he  in- 
tentionally shot  and  killed  her.  But  whichever  theory 
may  be  accepted,  it  cannot  be  doubted  that  there  was 
ample  circumstantial  evidence  to  authorize  the  jury  to 
find  King  guilty  of  either  murder  or  manslaughter.  The 
verdict  is  not  palpably  or  at  all  against  the  weight  of  the 
evidence. 

Coming  how  to  the  instructions,  the  court  instructed 
the  jury  upon  the  subjects  of  murder  and  manslaughter 
and  also  told  them  that  if  they  believed  ''from  the  evi- 
dence in  this  case  that  the  shot  that  took  the  life  of 
Amanda  King  was  fired  by  her,  either  accidentally  or  in- 
tentionally, then  the  jury  will  acquit  the  defendant.^* 

No  complaint  is  made  of  the  instructions  given,  which 
correctly  submitted  to  the  jury  the  issues  set  forth  in  the 
instructions,  but  it  is  insisted  that  the  court  should  have 
further  instructed  the  jury  on  the  subjects  of  involuntary 
manslaughter  and  self-defense,  although  no  instructions 
on  these  subjects  were  offered  by  counsel  for  King. 

The  failure,  however,  of  his  counsel  to  offer  instruc- 
tions on  the  subjects  indicated  is  not  so  material,  because 
it  is  the  duty  of  the  trial  court  in  a  criminal  case  to  in- 
struct the  jury  whether  requested  so  to  do  or  not  upon 
the  whole  applicable  law  of  the  case.  Therefore,  if  Bang 
was  entitled  to  instructions  on  the  subjects  of  self-de- 
fense or  involuntary  manslaughter,  or  either  of  them, 
the  failure  of  the  court  to  so  instruct  would  be  preju- 
dicial error.  Gordon  v.  Com.,  136  Ky.  508;  Thomas  v. 
Com.,  146  Ky.  790;  Buckles  v.  Com.,  113  Ky.  795. 

It  is,  as  we  have  said,  the  duty  of  the  trial  court  in 
a  criminal  case  to  instruct  the  jury  upon  the  whole  law- 
applicable  to  the  facts  of  the  case  under  investigation, 
but  what  is  the  whole  applicable  law  depends  on  the  facts 
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and  circumstances  of  the  case.  In  other  words,  it  is  the 
duty  of  the  court  to  instruct  the  jury  upon  every  material 
issue  that  is  supported  by  evidence,  direct  or  circum- 
stantial, sufficient  to  warrant  the  jury  in  considering  it 
as  a  distinct  issue  in  the  case.  This  is  as  far  as  the  rule 
goes.  It  would  be  an  idle  as  well  as  an  absurd  thing  to 
give  an  instruction  upon  an  issue  developed  by  counsel 
concerning  which  there  was  no  evidence,  direct  or  cir- 
cumstantial, or  reasonable  inference  that  could  be  drawn 
therefrom.  It  is  elementary  that  the  law  applicable  to 
the  pase  depends  on  the  facts  6nd  circumstances  de- 
veloped in  the  evidence,  and  it  would  be  as  great  an  error 
on  the  part  of  the  trial  court  to  give  an  instruction  on  a 
subject  totally  unsupported  by  evidence  as  it  would  be 
to  fail  to  give  an  instruction  on  an  issue  that  was  sup- 
ported by  evidence.  Stanley  v.  Com.,  184  Kj.  237; 
Hunter  v.  Com.,  171  Ky.  438;  Lewis  v.  Com.,  140  Ky.  652 ; 
Minnard  v.  Com.,  158  Ky.  210;  Steely  v.  Com.,  129  Ky. 
524;  Anderson  v.  Com.,  144  Ky.  215;  Bast  v.  Com.,  124 
Ky.  747;  Gamble  v.  Com.,  151  Ky.  372;  Curtis  v.  Com., 
.169  Ky.  727. 

Before  the  statute  allowing  a  defendant  in  a  criminal 
case  to  testify  in  his  own  behalf,  it  was  held  in  several 
homicide  cases  that  if  there  was  no  eye-witness  to  ^the 
killing,  except  the  accused,  or  circumstantial  evidence 
sufficient  to  establish  with  reasonable  certainty  how  it 
occurred,  the  court  should  instruct  the  jury  upon  every 
possible  feature  of  the  case,  such  as  self-defense,  invol- 
untary manslaughter  and  accidental  killing;  and,  per- 
haps since  the  defendant  has  been  allowed  to  testify  in 
his  own  behalf,  a  few  isolated  cases  may  be  found  ad- 
hering to  the  old  rule,  but  of  late  years  the  court  has 
consistently  followed  the  sensible  practice  that  no  in- 
struction should  be  given  in  any  case  unless  there  is 
some  evidence,  direct  or  circumstantial,  to  ^support  it. 

Applying  these  briefly  stated  principles  to  the  case 
we  have,  it  is  perfectly  plain  that  there  was  no  evidence 
whatever  of  any  kind  or  character  presenting  the  issue  . 
of  self-defense  or  that  would  authorize  an  instmction 
on  the  subject  of  involuntary  manslaughter.  There  was 
no  eye-witness  to  the  homicide  except  the  accused  King. 
He  was  the  only  person  who  oould  or  did  describe  what 
happened,  and  his  evidence  leaves  no  possible  roopa  for 
doubt  or  speculation  that  Amanda  King  shot  and  killed 
herself,  either  accidentally  or  intentionally.  The  jury, 
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however,  was  not  4>ound  to  accept  nor  did  they  accept  his 
version  of  the  killing,  as  there  were  other  facts  and  cir- 
cumstances amply  sufficient  to  establish  that  he  shot  and 
killed  his  wife.  These  facts  and  circumstances  the  jury 
had  the  right  to  weigh  and  consider  in  connection  with 
his  exculpating  statements,  and  determine  for  them- 
selves whether  his  wife  killed  herself  or  she  was  killed 
by  him. 

Under  all  the  facts  and  circumstances,  he  was  either 
guilty  of  murder  or  manslaughter  or  had  not  committed 
any  offense.  The  issue  presented  to  the  jury  was  a  very 
simple  one  and  the  court  gave  the  whole  law  applicable 
to  the  case. 

It  is  further  complained  that  error  was  committed 
by  the  trial  court  in  interrogating  witnesses.  This  al- 
leged error  consists  in  the  fact  that  during  the  trial,  the 
trial  judge  asked  witnesses  a  number  of  questions  for 
the  purpose  of  developing  facts  that  appeared  to.  him 
and  that  were  competent  and  pertinent. 

We  have  carefully  examined  the  record  and  do  not 
™d  that  the  judge,  in  the  interrogation  of  witnesses, 
abused  his  sound  discretion.  The  trial  judge  has  the 
right,  as  much  so  as  counsel  on  either  side  of  the  case, 
to  ask  any  witness  a  relevant  and  competent  question, 
although,  of  course,  he  has  no  more  right  than  counsel 
to  ask  irrelevant  or  incompetent  questions,  nor  should 
he  by  the  questions  that  he  does  ask,  or  in  his  manner 
of  propounding  them  indicate  that  he  has  any  bias  or 
prejudice  one  way  or  the  other. 

It  often  happens  in  the  trial  of  a  case  that  the  judge, 
who  occupies  an  impartial  attitude,  may  be  of  great  as- 
sistance to  the  jury  in  asking  questions  that  will  develop 
the  truth  of  the  case,  and  this  it  is  not  only  his  right  but 
his  duty  to  do,  even  though  questions  asked  may  result 
in  developing  evidence  that  would  be  beneficial  to  one 
party  and  prejudicial  to  the  other. 

It  also  sometimes  happens  that  counsel  on  one  side 
of  the  case  may  fail  to  ask  questions  that  would  be  help- 
ful to  the  jury  in  reaching  a  just  conclusion  for  fear  that 
the  answers  to  such  questions  might  be  prejudicial  to 
their  side,  and  then  again  it  may  occur  that  counsel, 
without  so  intending,  will  overlook  or  forget  to  ask  a 
question  or  questions  that  he  w^anted  to  ask. 

But  however  this  may  be,  and  without  reference  to 
the  desires  or  purposes  of  counsel,  the  trial  judge,  in  the 
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interest  of  justice  and  to  the  end  that  a  trial  fair  to  both 
parties  may  be  had,  may  in  an  impa,rtial  manner,  free 
from  any  evidence  of  bias,  ask  such  questions  and  as 
many  as  he  pleases  as  are  relevant  and  competent. 

Upon  the  whole  case,  we  are  convinced  that  the  de- 
fendant had  a  fair  trial,  and  the  judgment  is  aflfirmed. 


Cky  of  Richmond  v.  Shackelford. 

(Decided  April  27,  1920.) 

Appeal  from  Madison  Circuit  Court. 

1.  Appeal  and  Error—Amount  In  Controversy — ^Jurisdiction  to  En- 
force Tax  Lien. — In  a  suit  by  a  city  to  enforce  a  statutory  lien 
for  taxes  amounting  to  $85.00,  this  court  has  jurisdiction  of  the 
appeal  of  the  city  under  section  950,  of  the  Kentucky  Statutes, 
providing  that  appeals  may  be  taken  as  a  matter  of  right  in  all 
casQs  where  the  right  to  enforce  a  statutory  lien  is  directly  in- 
volved. 

2.  Taxation — Board  of  Supervisors — Appointment  and  Meeting. — 
Although  section  3542,  of  the  statutes,  provides  that  the  board  of 

-  council  in  cities  of  the  fourth  class  shall,  before  the  Thursday  fol- 
lowing the  second  Monday  in  May  in  each  year,  appoint  a  board 
of  supervisors  who  shall  meet  on  that  day  and  perform  their 
duties,  if  the  council  fails  to  appoint  a  board  before  the  date  fixed 
or  the  board  appointed  fails  to  act,  the  council  inay  thereafter 
and  during  the  year  appoint  a  board  and  the  board  so  appointed 
may  act,  as  unaer  the  statute  any  failure  or  informality  in  tho 
appointment,  meetings  or  proceedings  of  the  boi  rd  does  not  affect 
the  validity  of  the  tax. 

3.  Taxation — Board  of  Supervisors— Appointment  and  Meeting  of. — 
If  the  supervisors  appointed  fail  to  qualify  or  meet,  others  may  be 
appointed  in  their  place  as  often  as  the  necessity  requires  until 
supervisors  are  found  who  will  meet  and  perform  the  duties  of 
the  office.  The  essential  things  are  that  the  supervisors  shall 
be  appointed  by  the  board  of  council,  and  that  notice  of  the  time 
and  place  of  their  meeting  shall  be  given,  as  required  by  the 
statute. 

J.   P.   CHENAULT  for  appellant, 

A.  R.  BURNAM,  JR.,  for  appellee. 

Opinion  op  the  Coitbt  by  Chief  Justice  Carroll — 
Reversing. 
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The  city  of  Richmond,  a  city  of  the  fourth  class, 
brought  this  suit  against  D.  B.  Shackelford  to  recover 
$239.81,  city  tax  for  the 'year  1918,  alleged  to  be  due  it 
by  him.  Shackelford  admitted  that  he  owed  and  tendered 
to  the  city,  and  in  court,  $154.13,  which  the  city  refused 
to  accept,  so  that  the  actual  amount  in  controversy  in 
this  case  is  $85.71. 

A  motion  is  made  to  dismiss  the  appeal  of  the  city 
upon  the  ground  that  this  court  has  no  jurisdiction  ot 
tile  amount  in  controversy ;  but  this  motion  must  be  over- 
ruled, because  in. section  950,  of  the  Kentucky  Statutes, 
it  is  provided  that:  *^An  appeal  may  be  taken  to  the 
Court  of  Appeals  as  a  matter  of  right  from  the  judgment 
of  the  circuit  court  in  all  cases  in  which  the  title  to  land 
or  the  right  to  an  easement  therein,  or  the  right  to  en- 
force a  statutory  lien  thereon  is  directly  involved;"  and, 
clearly  under  sections  3544  and  3546,  of  the  statutes,  this 
tax  bill  is  a  statutory  lien,  and  this  being  so  the  court 
has  jurisdiction  of  the  appeal. 

It  appears  that  the  assessor  of  the  city  of  Richmond 
returned  his  assessment  of  the  property  of  Shackelford, 
according  to  law,  and  that  thereafter  the  board  of  super- 
visors increased  the  assessment  returned  by  the  assessor, 
and  the  controversy  in  this  case  grows  out  of  the  right 
of  the  city  to  recover  the  taxes  levied  on  the  increased 
assessment  made  by  the  board  of  supervisors. 

We  gather  from  the  briefs  of  counsel  that  the  lower 
court  dismissed  the  suit  of  the  city,  seeking  to  recover 
these  taxes,  upon  the  ground  that  the  board  of  super- 
visors who  had  increased  the  taxes  was  irregularly  ap- 
pointed and  convened  and  made  the  increase  at  a  time 
when  it  was  not  authorized  by  the  statute  to  convene  or 
increase  taxes. 

Section  3542,  of  the  statute,  provides  in  substance 
that  the  board  of  council  shall,,  in  every  year,  appoint 
three  men  as  supervisors  of  taxes ;  that  this  board  shall 
meet  at  the  oflBce  of  the  assessor  on  the  Thursday  follow- 
ing the  second  Monday  in  May  in  each  year,  for  the  pur- 
pose of  performing  their  duties,  which  involve,  among 
other  things,  the  right  to  increase  any  list ;  that  they  may 
adjourn  from  day  to  day  until  their  work  is  completed, 
not  exceeding  two  weeks.  It  is  further  provided  that : 
*'Any  failure  or  informality  in  the  election  of  said  sup- 
ervisors, in  their  meetings  or  proceedings,  shall  not  af- 
fect the  validity  of  the  tax." 
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It  will  be  seen  that  under  this  statute,  it  is  made  the 
duty  of  the  council,  some  time  prior  to  the  Thursday  fol- 
lowing the  second  Monday  in  May  in  each  year,  to  ap- 
point the  supervisors,  and  that  it  is  their  duty  to  meet 
for  the  purpose  of  performing  their  duties  on  that  day. 

It  seems,  however,  that  the  supervisors  appointed  by 
the  council  prior  to  the  Thursday  following  the  second 
Monday  ill  May,  in  1918,  failed  and  refused  (for  some 
reason  not  disclosed  by  the  record),  to  accept' the  office 
or  perform  or  attempt  to  perform  any  of  the  duties  of 
the  board ;  that  some  time  after  this  and  before  July  9, 
1918,  the  council  appointed  a  new  board  and  this  board 
did  meet,  and  after  notice  required  by  law,  did  on  or 
shortly  after  this  date  increase  the  assessment  of  Shakel- 
ford. 

On  this  appeal,  the  argument  in  support  of  the  judg- 
ment of  the  lower  court  is  that  the  action  of  the  board 
that  assembled  in  July,  in  so  far  as  it  increased  the  as- 
sessment of  Shackelford,  was  void,  because  the  sujper- 
visors  were  not  appointed  at  the  time  provided  in  the 
statute,  nor-  did  they  convene  and  proceed  with  the  di&- 
cJiarge  of  their  duties  at  the  time  required  by  the  statute. 
So  that  the  only  question  in  the  case  is,  may  a  board  of 
supervisors  in  cities  of  the  fourth  class  l3e  appointed  and 
meet  at  a  time  different  from  that  prescribed  by  law  and 
when  so  convened  increase  assessments? 

In  support  of  the  contention  that  the  board  cannot 
do  this,  our  attention  is  called  to  the  case  of  Slaughter 
V.  City  of  Louisville,  89  Ky.  112.  In  that  case,  it  ap- 
pears that  the  act  provided  for  the  appointment  of  a 
board  of  equalization,  by  the  mayor,  with  the  consent  of 
the  board  of  aldermen  in  September,  1882,  but  the  board 
that  acted  in  that  year  was  not  appointed  until  Novem-  - 
ber,  and  the  appointment  was  made  without  the  consent 
and  approved  by  the  board  of  aldermen. 

Under  these  circumstances,  the  court  held  that  during 
the  sittings  of  this  board  in  November,  1882,  it  was  with- 
out authority  to  raise  or  revise  any  assessments.  This 
is  the  only  Kentucky  case  to  which  our  attention  is  called 
by  counsel,  although  authority  from  other  states  that 
gives  support  to  the  proposition  is  referred  to. 

It  does  not  appear  from  the  opinion  in  the  Slaughter 
case  that  the  statute  there  under  consideration  contained 
the  provision  found  in  section  3542,  of  the  Kentucky 
Statutes,  that  ''any  failure  or  informality  in  the  elec- 
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tion  of  said  supervisors,  or  in  their  meetings  or  proceed- 
ings, shall  not  affect  the  validity  of  the  tax.*'  Therefore, 
that  case. is  not  pertinent  or  controlling  authority  in  the 
disposition  of  this  one. 

Under  the  words  of  the  section  just  quoted,  we  are 
of  the  opinion  that  it  is  not  essential  to  the  validity  of 
the  acts  of  the  board  of  supervisors  that  they  should  be 
appointed  prior  to  the  Thursday  following  the  second 
Monday  in  May,  or  that  they  should  meet  for  the  per- 
formance of  their  duties  on  that  day.  On  the  contrary, 
we  think  that  supervisors  may  be  appointed  and  may 
proceed  with  the  performance  of  their  duties  at  any  time 
during  the  year,  and  that  if  the  supervisors  "appointed 
fail  to  qualify  or  meet,  that  others  may  be  appointed  dur- 
ing the  year  in  their  place  as  often  as  the  necessity  re- 
quires until  supervisors  are  found  who  will  meet  and 
perform  the  duties  of  the  oflfice. 

Of  course,  the  city  authorities  and  the  board  should 
observe  the  law  and  act  within  the  time  provided,  but  if 
they  or  either  of  them  fail  or  neglect  to  do  this,  sudi 
failure  or  neglect  wiU  not  prevent  other  appropriate  ac- 
tion by  the  one  that  is  delinquent. , 

The  very  purpose  of  inserting  in  section  3542  the  pro- 
vision quoted  was  to  save  the  city  from  any  loss  that 
might  be  occasioned  by  any  failure  or  inlormaiity,  or 
irregularity  in  the  appointment  of  the  supervisors,  or 
in  the  time  of  their  meeting,  or  the  manner  of  their  pro- 
ceedings. Under  this  statute  the  essential  things  are: 
(a)  that  the  supervisors  shall  be  appointed  by  the  board 
of  council;  (b)  that  notice  of  the  time  and  place  of  their 
-meeting  shall  be  given  as  required  by  the  statute. 

In  Anderson  v.  City  of  Mayfield,  93  Ky.  230,  it  was 
sought  to  enjoin  the  collection  of  taxes  upon  the  ground 
that  the  assessor  had  not  returned  his  lists  to  the  proper 
oflSce  within  the  time  prescribed,  but  the  court  said: 
•^This  provision  is  not,  however,  for  the  benefit  of  the 
taxpayer.  It  is  not  important  to  him.  Its  object  is  to 
secure  for  the  city  order  and  dispatch  in  the  collection 

of  its  taxes  and  the  transaction  of  its  business 

The  requirement  being  merely  directory,  the  making  of 
the  assessment  at  a  later  period  did  not  render  it  and 
proceedings  based  upon  it  void.*' 

In  Mossett  v.  Newport  &  Cincinnati  Bridge  Company, 
106  Ky.  518,  the  bridge  company  sought  to  enjoin  the 
board  of  supervisors  of  Campbell  county  from  increasing 
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the  assessment  of  its  bridge,  upon  the  grounds,  first,  that 
the  order  appointing  the  supervisors  was  void,  because 
made  at  Newport  on  the  third  Monday  in  November, 
1898,  in  place  of  at  Alexandria,  the  county  ^seat,  on  the. 
first  Monday  in  November;  and  second,  that  the  board 
of  supervisors  failed  to  meet  at  the  county  seat,  Alex- 
andria, on  the  first  Monday  in  January,  but  instead  met 
at  Newport. 

It  appeared  that  under  a  literal  and  mandatory  In- 
terpretation of  the  statute,  these  grounds  were  well 
taken,  but  the  court  held  the  action  of  the  board  to  be 
valid,  saying  that  the  statute  provided  that  **any  inform- 
ality or  irregularity  in  the  execution  of  their  duties  as 
supervisors,  and  any  failure  of  duty  on  their  part  shall 
not  render  an  assessment  invalid;'^  and,  further,  that 
the  provisions  of  the  statute  not  observed  in  the  appoint- 
ment or  meeting  place  of  thQ  board  were  merely  di- 
rectory. 

See  also  U.  S.  Fidelity  &  Guaranty  Company  v.  Board 
of  Education  of  Somerset,  27,  Ky.  Law  Bep.  863;  Star 
Milling  Company  v.  Board  of  Councilmen,  125  S.  W. 
1051 ;  Caldwell  County  v.  First  National  Bank,  151  Ky. 
720. 

Wherefore,  the  judgment  appealed  from  is  reversed 
with  directions  to  the  lower  court  to  overrule  the  de- 
murrer to  the  petition  as  amended,  and  for  further  pro- 
ceedings not  inconsistent  with  this  opinion. 


Logan  V.  Commonwealth. 

(Decided  April  27,  1920.) 

Appeal  from  Carter  Circuit  Court. 

Homicide — ^Arrest — Instruction  on  Prosecution  of  Deputy  Sheriff 
for  Murder. — In  a  prosecution  of  a  deputy  sheriff  for  murder  of 
a  woman  while  engaged  In  a  difficulty  with  her  husband,  where 
it  did  not  appear  that  the  husband's  pistol  was  concealed,  or  that 
he  had  theretofore  attempted  to  use  it,  evidence  that  the  deputy 
sheriff  said,  "You  have  a  pistol;  give  it  up,"  did  not  entitle  him 
to  an  instruction  on  his  right  to  arrest  the  husband,  no  crime 
having  b^en  committed  in  his  presence,  and  the  circumstances 
not  being  sufficient  to  show  that  he  even  intended  to  arrest  the 
husband,  much  less  that  the  husband  knew  or  was  informed  oi' 
such  intention. 
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2.  Homicide— Appeal  and  Error — Evidence — Character  of  One  with 
Whom  Accused  is  Engaged  in  Difficulty  at  the  Time  of  the  Homi- 
cide of  Another. — In  a  prosecution  for  homicide  the  Common- 
wealth contended  that  the  accused  either  shot  the  deceased  in- 
tentionally, or  shot  her  accidentally  while  shooting  at  her  hus- 
band. The  accused  claimed  that  he  did  not  shoot  the  deceased 
at  all,  but  if  he  did  shoot  her,  he  shot  her  while  acting  in  self 
defense  as  against  the  husband.  The  husband  testified  that  he 
fired  the  first  shoU  but  not  until  after  the  accused  had  attempted 
to  draw  his  pistol:  Held,  that  the  reputation  of  the  husband  as 
a  violent  and  dangerous  man  was  admissible  on  the  question 
whether  the  accused  believed,  and  had  reasonable  grounds  to 
believe,  that  he  was  then  and  there  in  danger  of  death  or  great 
bodily  harm  at  the  hands  of  the  husband,  and  the  case  being 
a  doubtful  one  on  the  facts,  the  rejection  of  such  evidence  was 
prejudicial  error. 

WOLFORD  &  LITTLETON  for  appellant. 

J.  M.  WAUGH,  T.  S.  YATES  and  CHARLES  I.  DAWSON,  Attor- 
ney General,  for  appellee. 

Opinion  of  the  Court  by  William  Rogers  Clay, 
Commissioner — Reversing. 

Ledford  Logan,  who  was  indicted  for  the  murder  of 
Sarah  King,  was  found  guilty  of  manslaughter  and  his 
punishment  fixed  ai!  three  years'  confinement  in  the  state 
reformatory.    He  appeals. 

At  the  time  of  the  homicide  appellant  was  a  deputy 
sheriff  of  Carter  county,  and  he  and  the  Kings  were 
.  neighbors.  A  day  or  two  before  the  difficulty,  their  chil- 
dren had  had  some  trouble  at  school.  According  to  ap- 
pellant, he  and  Thomas  King,  the  husband  of  the  de- 
ceased, adjusted  the  trouble  by  agreeing  to  correct  their 
children  and  let  the  matter  drop.  On  Thursday,  the  day 
of  the  tragedy.  King  and  his  wife  passed  appellant's 
house  on  their  way  for  a  load  of  lumber.  On  their  sec- 
ond trip  they  passed  by  appellant's  house  and  then 
stopped.  According  to  King,  appellant,  who  had  come 
out  on  the  road,  carried  a  pistol  in  his  hand  behind  him. 
King  and  his  wife  then  got  off  the  wagon,  and  Mrs.  King 
started  towards  appellant.  Mrs.  King  tried  to  persuade 
appellant  to  put  his  pistol  back  in  his  pocket.  While  ad- 
mitting that  he  shot  first,  King  says  that  he  did  not  shoot 
until  he  saw  appellant  make  an  attempt  to  use  his  pistol. 
At  that  time  Mrs.  King  was  ten  or  twelve  feet  away  from 
appellant.   King  says  that  appellant,  who  was.  lying  on 
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his  face,  rose  up  on  his  knees  and  aimed  and  fired  at 
Mrs.  King,  who  faced  him.  During  the  difficulty  four  or 
live  shots  were  fired  by  each  of  the  parties.  Mrs.  King 
made  a  dying  declaration,  in  which  she  stated  that  she 
had  her  face  to  appellant  and  her  back  to  her  husband, 
and  that  appellant  shot  her.  On  the  other  hand  appel- 
lant testified  that  he  was  preparing  to  go  across  the 
road  to  fix  his  wagon.  On  seeing  the  Kings  he  waited 
for  them  to  pass,  and  then  started  toward  his  wagon. 
When  he  reached  the  road,  Mrs.  King  got  off  the  wagon 
and  came  towards  him.  with  a  rock  in  her  hand.  Then  Tom 
King  got  off  the  wagon  and  came  back.  Tom  jerked  out 
Lis  revolver.  When  Tom  pulled  out  his  pistol  appellant 
said,  **You  have  a  pistol;  give  it  up,''  and  started  to 
take  it  out  of  his  hand.  When  Mrs.  King  was  shot,  she 
was  facing  her  husband  and  appellant  was  lying  on  the 
ground,  face  down^yard.  Other  witnesses  present  cor- 
roborated appellant  on  this  point.  Mrs.  King  was  shot 
in  the  stomach,  and  the  bullet,  which  lodged  in  her  back, 
went  straight  through,  which  could  not  have  occurred  if 
ijippellant  had  been  lying  on  his  face.  There  was  also 
evidence  'to  the  effect  ,thac  King  was  using  a  32  Iver- 
Johnson  revolver  with  a  short  cartridge,  loaded  with 
black  powder  and  a  lead  bullet,  and  that  appellant  was 
using  a  32  special  Smith  &  Wesson  revolver  with  a  long 
cartridge,  loaded  with  smokeless  powder  and  a  steel  ball 
with  a  copper  jacket,  and  the  post-mortem  showed  that 
Mrs.  King  was  shot  with  a  32  short  leaden  bullet.  Just 
as  soon  as  the  firing  was  over  Tom  King  left  the  scene 
of  the  difficulty  and  went  after  his  team.  Upon  his  re- 
turn he  asked  his  wife  who  shot  her,  and  also  stated  that 
he  did  not  know  for  sure  that  she  had  been  shot.  King 
was  also  indicted  for  the  murder. 

It  is  first  insisted  that  the  court  erred  in  not  giving 
an  instruction  defining  appellant's  duties  as  a  deputy 
sheriff  and  his  right  to  arrest  Thomas  King,  who,  it  is 
claimed,  was  committing  an  offense  in  his  presence.  In 
our  opinion  the  difficulty  was  simply  a  personal  one  be- 
tween the  parties.  It  does  not  appear  that  the  pistol  was 
concealed,  or  that  King  attempted  to  use  it  before  ap- 
pellant requested  him  to  give  it  up.  Under  these  circum- 
stances. King  did  not  know  that  he  had  committed  an  of- 
fense in  appellant's  presence,  and  the  mere  request  for 
the  pistol  did  not  show  that  appellant  intended  to  arrest 
him,  much  less  that  King  was  informed  of,  or  knew  of 
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snch  intention.  It  follows  that  appellant  was  not  entitled 
to  an  instruction  on  the  question  of  arrest. 

Another  ground  urged  for  reversal  is  the  refusal  of 
the  trial  court  to  permit  appellant  to  show  King's  repu- 
tation as  a  violent  and  dangerous  man.  We  have  fre- 
quently held  that  the  reputation  of  the  deceased  in  this 
respect  is  admissible  in  homicide  cases.  Lucas  v.  Com- 
monwealth, 141  Ky.  281, 132  S.  W.  416;  Trabune  v.  Com- 
monwealth,  17  S.  W.  186,  13  Ky.  L.  Rep.  343;  Ferrell  v. 
Commonwealth,  23  S.  W.  344,  15  Ky.  L.  Rep.  321.  The 
theory  of  the  Commonwealth  was  that  appellant  either 
gjhot  Mrs.  King  intentionally,  or  shot  her  accidentally 
while  engaged  in  a  diflSculty  with  her  husband.  Hence,  if 
iippellant  shot  at  King  and  missed  him,  and  accidentally 
struck  Mrs.  King  appellant  was  entitled  to  an  acquittal 
if  he  acted  in  his  necessary  or  apparently  necessary  self- 
defense  as  against  King.  Though  King  claims  that  he 
fired  the  first  shot,  he  says  that  he  did  not  fire  until  he 
saw  appellant  attempt  to  draw  his  pistol.  Under  these 
circumstances,  evidence  that  King's  reputation  was  that 
of  a  violent  and  dangerous  man  was  just  as  material  on 
the  question  whether  the  appellant  believed,  and  had  . 
reasonable  grounds  to  believe,  that  he  was  then  and  there 
in  danger  of  death  or  great  bodily  harm  at  the  hands  of 
King,  as  it  would  have  been  if  King,  and  not  his  wife, 
had  been  killed,  and  since  the  case  is  a  close  one  on  the 
facts,  we  regard  the  exclusion  of  such  evidence  as  preju- 
dicial error. 

In  instruction  No.  1,  the  court  told  the  jury  in  sub- 
stance to  find  appellant  guilty  of  wilful  murder  if  they 
believed  from  the  evidence,  beyond  a  reasonable  doubt, 
that  before  the  finding  of  the  indictment  he  did  '^unlaw- 
fully, wilfully,  feloniously,  and  of  his  malice  afore- 
thought, shoot  and  wound  Sarah  King,  or  shoot  at 
Thomas  King  and  missed  him,  but  hit  Sarah  King,"  etc. 
In  view  of  another  trial  we  deem  it  proper  to  say  that 
the  words,  '*  unlawfully,  wilfully,  feloniously  and  of  his 
malice  aforethought,"  should  be  repeated  after  the  word, 
•*or,"  and  before  the  word,  ''shoot,"  in  the  clause,  "or 
shoot  at  Thomas  King  and  missed  him,"  so  that  the  jury 
may  clearly  understand  that  before  they  can  convict 
appellant  of  murder  on  the  ground  that  he  shot  at 
Thomas  King  and  hit  Sarah  King,  they  should  further 
believe  that  he  unlawfully,  wilfully,  feloniously  and  of 
his  malice  aforethought,  shot  at  Thomas  King.    For  the 
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same  reason,  the  qualifying  words,  *^  without  malice,  did 
wilfully  and  feloniously,  in  sudden  affray,  or  in  sudden 
heat  and  passion*'  in  the  instruction  on  manslaughter, 
should  be  repeated  after  the  word,  ''or,"  and  before  the 
word,  *' shoot,"  in  the  clause,  ''or  shoot  at  Thomas  King 
and  missed  him." 

In  view  of  a  similar  provision  in  tlie  manslaughter 
instruction  it  would  also  hi  well  to  incorporate  in  the 
instruction  on  murder  the  words,  "not  in  his  necessary 
or  apparently  necessary  self-defense,  as  defined  in  in- 
struction No.  5." 

Judgment  reversed  and  cause  remanded  for  a  new 
trial  consistent  with  this  opinion. 


Petriei  et  al.  v.  Winn,  et  al. 

(Decided  April  27,  1920.) 

Appeal  from  Mulilenberg  Circuit  Court. 

Contracts — Conveyance  of  Real  Property  In  Consideration  of  Care 
and  Attention. — a  father  and  mother  conveyed  their  real  property 
to  two  sons, in  consideration  of  the  sons  providing  the  parents 
a  home,  care  and  attention;  the  father  went  to  visit  a  daughter 
and  while  there  fell  sick,  and  shortly  thereafter  died.  During 
his  sickness  vae  sohs  promised  the  daughter,  who  was  tlien  wait- 
ing upon  the  fattier,  in  his  sickness,  that  they  would  pay  her  for 
her  services  in  taking  care  of  him,  and  she  rendered  the  services 
with  the  expectation  of  receiving  compensation.  Such  facts  do 
not  bring  the  case  within  the  familiar  rule  prohibiting  a  recovery 
of  one  ro-ative  of  another  for  care  and  attention,  where  they  live 
together  as  one  family  for  the  mutual  advantage  of  all. 
Contracts — Conveyance  of  Real  Property  In  Consideration  of  Care 
and  Attention. — As  the  evidence  for  the  plaintiff,  uncontradicted, 
establishes  an  unconditional  promise  on  the  part  of  the  sons  to 
pay  their  sister  for  the  care  and  attention  furnished  the  father 
whom  they  were  bound  to  support,  maintain  and  care  for,  the 
plaintiffs  made  out  a  prima  facie  case  which  the  court  should  have 
suomltted  to  the  jury. 

T.  D.  JONES  and  W.  J.  ROSS  for  appellants. 

TAYLOR,  EAVES  and  SPARKS  for  appellees. 

Opinion  of  the  Court  by  Judge  Sampson — Reversing. 
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Some  time  before  May,  1917,  George  Wimi  and  wife, 
aged  and  infirm,  conveyed  to  u,heir  sons,  Andy  and 
Clay  Winn,  two  tracts  of  land  in  Muhlenberg  county  in 
consideration  of  the  grantees  caring  for  the  grantors 
and  furnishing  them  a  suitable  home,  board,  clothing, 
medical  attention  and  nursing  so  long  as  the  parents,  or 
either  of  them,  lived.  The  sons  took  charge  of  the  lands 
and  began  to  carry  out  their  contract  by  providing  their 
father  and  mother  with  a  home  and  such  things  as  were 
necessary  and  satisfactory  to  the  parents  under  the  con- 
tract. Along  in  May,  1917,  the  father,  George  Winn, 
went  to  visit  the  daughter,  Mrs.  Maude  Petrie,  and  while 
there  fell  sick,  lingered  about  three  or  four  weeks  and 
died.  During  his  sickness  he  required  a  great  deal  of  at- 
tention which  was  largely  supplied  by  the  daughter,  Mrs. 
Petrie,  and  her  husband.  Mr.  Petrie  made  several  trips 
to  a  nearby  village  to  procure  food,  medicine  and  ice 
required  by  the  patient.  The  sons  to  whom  the  lands 
had  been  conveyed  came  to  see  about  their  father  and 
brought  certain  provisions,  and  during  the  last  week  of 
liis  sickness  one  of  them  remained  with  him  and  assist- 
ed in  waiting  upon  him.  The  defendants  paid  the  doctor 
bills,  gave  him  a  decent  burial  and  paid  to  Mr.  and  Mrs. 
Petrie  thirty  ($30.00)  dollars  in  cash.  Shortly  there- 
after the  Petries  brought  this  action  against  Andy  and 
Clay  Winn  to  recover  $300.00  for  care  and  attention 
^iven  to  George  Wimi  during  his  last  sickness  and  death. 
On  a  trial  before  a  jury,  in  addition  to  the  above  facts, 
the  plaintiffs  introduced  evidence  showing  that  they  had 
provided  the  deceased  with  many  necessities  and  had 
jiiven  him  constant  care  and  attention,  and  further  that 
the  defendants  came  to  their  house  for  the  purpose  of 
taking  the  father  home,  but  the  father  was  to  ill  to  be 
moved  and  decided  to  remain  at  the  Petrie  home,  where- 
upon said  defendants  asked  the  plaintiffs  to  take  care  of 
Mr.  Winn  and  agreed  and  promised  to  pay  them  for  their 
.services.  Plaintiff  Ballard  Petrie 's  evidence  concerning 
the  express  promise  to  pay  for  the  services  rendered,  is 
as  follows : 

*'Q.  Did  you  have  to  sit  up  with  him  at  night,  nurs- 
ing him  day  and  night  too?  A.  We  did  for  a  week  or 
more,  but  my  wife  was  up  all  through  the  night.  She 
lay  on  a  bed  close  to  him  where  she  watched  him  and 
got  up  and  waited  on  him.  Q.  Did  the  defendants,  Andy 
and  Clay  Winn  promise  to  pay  you  and  your  wife  for 
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nursing  and  taking  care  of  George  Winn?  A.  They  cer- 
tainly did ;  they  said  they  would  pay  us  and  pay  us  well 
for  our  trouble.  Q.  Did  they  say  that  more  than  once? 
A.  Yes,  I  heard  them  say  it  several  times. ,  Q.  You  and 
your  wife  were  expecting  it?  A.  Certainly.  We  thought 
it.  was  their  duty  to  take  care  of ^ them.  I  don't  think 
there  is  airy'  case  that  ever  come  up  before —  .  .  .  Q. 
Now  did  both  Clay  and  Andy  Winn  tell  you  they  were 
going  to  pay  for  this  service?  A.  Yes,  sir;  they  said  if 
the  old  man  wanted  to  stay  up  there  they  would  pay  us 
well  for  our  service ;  the  old  man  deeded  them  the  place 
and  they  said  they  would  pay  us  for  our  trouble.  Q. 
That  was  the  consideration  for  which  your  mother-in- 
law,  Mrs.  Winn,  and  your  father-in-law,  Mr.  Winn,  con- 
veyed this  property  to  Andy  and  Clay  Winn,  that  they 
would  take  care  of  them?  A.  Yes,  sir.  .  .  .  Q.  Mr. 
Petrie,  how  long  had  Mr.  George  Winn  been  at  ybur 
house  before  these  two  boys,  Andy  and  Clay  Winn,  told 
you  they  were  going  to  pay  you  for  services  rendered 
him  there?  A.  How  long?  Q.  Yes?  A.  They  told  me 
several  different  times ;  I  do  not  remember  the  time.  Q. 
Had  he  been  there  as  much  as  three  weeks?  ...  A.  I 
could  not  tell  you  how  long  he  had  been  there  because  I  do 
not  remember.  Q.  They  did  not  tell  you  they  were  going 
to  pay  you  anything  for  his  staying  there  or  for  your 
services  performed  for  him,  until  after  he  got  sick,  did 
tliey?  A.  They  wanted  to  take  him  home,  and  they  said 
'We  will  take  you  home  if  you  feel  like  you  can  stand  it.' 
and  he  said  he  did  not  want  to  go  and  they  said  'we  will 
pay  you  for  your  trouble.'  Q.  How  long  was  that  after 
he  went  there?  A.  I  could  not  tell  you,  I  do  not  remem- 
ber." 

Thomas  Winn,  a  brother  of  the  defendants  and  also 
of  the  plaintiff,  Maude  Petrie,  testified  for  the  plain-    . 
tiff,  saying: 

*'Q.  I  talked  with  Andy  a  great  deal.  I  remember 
Andy  telling  me  before  he  died  that  he  ought  to  pay  her, 
«nd  then -after  he  died  he  came  out  where  we  were  and 
I  said :  'You  ought  to  pay  Maude  for  what  she  has  done,' 
and  he  said :  'I  am  going  to  pay  her  well  for  what  she  has 
done. '  .  .  .  Q.  Did  you  ever  hear  Clay  say  they  was 
going  to  pay  her  for  the  services?  A.  No,  I  never  heard 
him  say  anything  about  it." 

Another  witness  named  Tom  Welbom  testified: 
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*^Me  and  Tom  and  Andy  had  a  conversation,  but  Clay 
wasn't  there.  Me  and  Andy  and  Tom  went  down  to  the 
well,  some  hundred  yards  from  the  house,  and  Tom  asked 
Andy  why  his  mother  didn't  come  and  help  wait  on 
father,  and  he  said  she  wasn't  well,  but  he  asked  him 
where  she  was  Sunday  before,  and  she  went  to  a  Holy 
Roller  baptizing.  He  said  he  would  see  that  he  needed  no 
attention;  it  was  hard  on  Maude,  Petrie's  wife,  but  he 
would  see  that  they  were  taken  care  of  and  it  wasn't  any 
of  Tom's  business,  and  they  would  pay  her  well.  Q.  He 
would  see  that  Mr.  Petrie  and  Mrs.  Petrie  were  paidt 
A.  Yes,  sir." 

At  the  conclusion  of  the  evidence  for  the  plaintiff  the 
court,  upon  motion  of  the  defendants,  peremptorily  in- 
structed the  jury  to  find  and  return  a  verdict  for  de- 
fendants, Andy  and  Clay  Winn.  Judgment  being  entered 
in  accordance  with  the  verdict,  the  Petries  appeal. 

We  infer  from  statements  contained  in  briefs  of 
counsel  that  the  trial  court  concluded  the  facts  in  this 
case  brought  it  within  the  rule  announced  in  the  case  of 
Armstrong's  Admr.  v.  Shannon,  177  Ky.  547,  where  we 
held  that  where  relatives  live  together  as  one  family  for 
mutual  convenience,  neither  can  have  a  recovery  for 
services  or  entertainment  furnished  the  other  except 
upon  clear  proof  of  an  express  promise  or  agreement 
to  pay  therefor.  An  implied  contract  is  not  sufficient  to 
Eupport  such  a  claim.  This  case,  however,  does  not  come 
within  that  rule,  because  the  evidence  for  plaintiffs 
clearly  shows  an  express  agreement  on  the  part  of  the 
defendants  to  pay  for  the  entertainment  and  services 
performed  for  George  Winn  for  -which  'the  defend- 
ants were  liable.  The  evidence  above  quoted  leaves 
no  doubt  that  such  an  agreement  existed.  Of 
course,  it  is  subject  to  be  contradicted  by  evidence  for 
defendants,  but  there  was  sufficient  evidence  to  have  war- 
ranted  the  trial  court  in  submitting  the  case  to  the  jury 
under  proper  instructions.  It  was  the  duty  of  Andy  and 
Clay  Winn  to  care  for,  lodge,  feed,  clothe  and  nurse  the 
deceased,  George  Winn,  and  when  they  engaged  the 
Petries  to  perform  these  duties  for  them,  they  were  re- 
sponsible therefor  to  the  Petries,  and  the  statutes  ot 
fraud,  under  the  facts  of  this  case,  would  not  be  an 
available  defense. 

Complaint  is  made  that  the  court  did  not  allow  Mrff. 
Maude    Petrie,    wife    of     plaintiff,  -  Ballard     Petrie, 
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to  testify  after  the  husband  had  testified,  but  we 
think  the  court  :made  no  error  in  this,  because 
under  section  606  Civil  Code,  in  a  case  like  this,  either 
the  husband  or  the  wife  could  testify  but  not  both. 

Upon  another  trial  if  the  evidence  is  similar  to  that 
upon  the  last  trial,  the  court  will  submit  the  case  to  thq 
jury  under  proper  instructions.  Appeal  granted  and 
judgment  reversed. 


Chatham  v.  Davenport,  Judge. 

(Decided  April  27,  1920.^ 

Appeal  from  Mercer  Circuit  Court. 

1.  Officers — Highways — Delivery  by  Road  Engineer  of  Records  of 
Books  and  Papers — Injunction. — Injunction  will  He,  at  the  suit  of 
the  county  judge,  to  compel  a  county  road  engineer  whose  term  of 
office  has  expired  and  right  to  continue  therein  ceased,  to  surren- 
der to  the  former  all  books,  voucherrand  other  property  belonging 
to  the  county  relating*  to  or  used  In  the  performance  of  his  work 
on  its  public  roads  while  in  office;  and^lso  to  prevent  him  from 
Interfering  with  th^  work  of  the  agents  of  the  county  appointed 
by  the  judge  of  the  county  court  to  control  and  maintain  its 
public  roads. 

2.  Officers — County  Road  Engineer — De  Facto  Officer. — Notwith- 
standing the  appellant's  previous  appointment  by  the  county 
judge  to  the  office  of  county  road  engineer  and  the  approval  of 
such  appointment  by  the  fiscal  court,  he  was  not  entitled  to  con- 
tinue in  the  performance  of  its  duties,  as  a  de  facto  officer,  during 
such  vacancy  as  may  have  resulted  from  the  expiration  of  the 
term  for  which  he  was  appointed,  as  he  failed,  before  taking 
the  office  under  the  appointment  or  during  his  incumbency  thereof 
and  before  the  expiration  of  the  term  of  his  appointment,  to 
either  execute  the  bond  or  take  the  oath  of  office  required  by 
law  and  the  order  of  the  county  court. 

3.  Officers — De  Facto  Officers. — A  de  facto  officer  Is  one  who  dis- 
charges the  duties  of  an  office  under  color  of  title.  One  who, 
having  been  elected  or  appointed  to  an  office,  assumes  to  exercise 
its  duties  without  having  qualified  or  attempted  to  qualify,  is 
without  color  of  title,  and  is  not  a  de  facto  officer. 

J.  F.  VANARSDALL,  R.  L.  BLACK  and  R.  W.  KEENON  for  ap- 
pellant. 

E.  H.  GAITHER  for  appellee. 
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Opinion  of  the  Court  by  Judge  Settle — ^Afl5mijng. 

By  the  judgment  of  the  Mercer  circuit  court  rendered 
in  this  action  brought  against  him  by  the  appellee,  as 
county  judge  of  Mercer  county,  the  appellant  was  perma- 
nently enjoined  from  further  performing  any  of  the 
duties  of  the  office  of  county  road  engineer  for  that 
county,  or  interfering  with  the  road  work  in  charge  of 
agent^  of  appellee's  appointment  and  ordered  to  deliver 
to  the  appellee  as  judge  of  the  Mercer  county  court  all* 
property,  books  and  vouchers  in  his  possession  belonging 
to  the  county  or  appertaining,  in  any  manner,  to  the 
construction,  repair,  maintenance  or  operation  of  its 
public  roads.  Appellant  insists  that  the  judgment  was 
unauthorized  and  by  this  appeal  seeks  its  reversal. 

The  facts  presented  by  the  record  show  that  in  Sep- 
tember or  October,  1919,  a  vacancy  occurred  in  the  office 
of  county  road  engineer  for  Mercer  county,  to  fill  which 
until  January  1,  1920,  the  appellee,  acting  in  his  official 
capacity  as  judge  of  the  Mercer  county  court,  in  October, 
J  919,  nominated  and  appointed  appellant  to  the  position 
subject  to  the  approval  of  the  fiscal  court    of    Mercer 
counify,  which  approval  was  at  once  duly  given  by  that 
court  through  the  votes  of  its  members,  or  a  majority  of 
them.    The  order  of  the  fiscal  court  regarding  the  ap- 
pointment of  appellant  to  the  office  in  question  by  ap- 
pellee and  the  approval  thereof  by  that  court  expressly 
limited  his  tenure  of  office  to  the  period  intervening  be- 
tween the  date  of  his  appointment  and  January  1,  1920. 
Although  appellant  was  present  when  his  appointment 
to  the  office  of  county  road  engineer  by  appellee  was  re- 
ported to  the  fiscal  court  by  the  latter  and  when  that 
court  approved  the  appointment,  he  did  not  then  or  at 
any  time  thereafter,  either  before  or  during  his  incum- 
bency of  the  office,  execute  the  bond  or  take  the  oath 
required  of  him  by  law  and  the  order  of  the  fiscal  court 
before  undertaking  the  performance  of  the  duties  there- 
of, but  notwithstanding  such  failure  took  possession  of 
llie  office  and  began  and  continued  the  performance  of 
the  duties  thereof  until  restrained  and  stopped  by  the 
injunction  granted  by  the  circuit  court.    On  or  shortly 
after  January  J,  1920,  appellee  as  county  judge  demand- 
ed of  appellant  that  he  cease  to  act  as  county  road  engi- 
neer and  deliver  to  appellee   all  property    of    Mercer 
county  held  by  him  in  that  capacity,  also  all  books,  papers 
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and  voucHers  relating  to  the  maintenance  of  the  public 
roads  of  Mercer  county  during  his  performance  of  the 
duties  of  county  road  engineer;  and,  further,  that  he 
cease  to  interfere  with  the  agents  and  employees  of  the 
county  put  in  charge  of  its  roads  by  order  of  the  county 
court  or  judge  thereof  after  January  1, 1920,  in  the  per- 
formance of  their  duties.  Appellant  refused  to  obey 
these  demands  of  the  county  judge  or  any  of  them  and, 
claiming  to  be  rightfully  in  possession  of  the  oflfice  of 
county  road  engineer,  attempted  to  continue  the  per- 
lOrmauce  of  the  duties  thereof,  which  conduct  of  appel- 
lant led  to  the  institution  by  appellee,  as  county  judge, 
of  this  action  in  equity  to  compel  of  him,  by  injunction, 
obedience  to  the  appellee's  demands. 

The  facts  so  far  stated  are  not  denied  by  the  appel- 
lant, but  it  is  insisted  by  him  and  alleged  in  his  answer 
and  counterclaim,  first:  that  having  been  elected  to  the 
office  in  question  and  put  in  possession  thereof  he  was 
entitled  to  retain  it,  unless  sooner  removed  for  mal- 
feasance or  misfeasance  charged  and  proved,  until  an- 
other engineer  was  elected  to  take  his  place,  neither  of 
which  was  done.  Second,  that  although  by  his  appoint- 
ment and  election  to  the  office  the  term  was  made  to  end 
January  1,  1920,  as  he  continued  in  possession  of  the 
office  after  that  date  and  certain  necessary  work  which 
he  as  county  engineer  had  caused  to  be  done  on  the  roads 
of  the  county  was  approved  by  the  fiscal  court  after  Jan- 
uary 1,  1920,  he  became  by  reason  thereof  a  de  facto  offi- 
cer and  was  recognized  by  the  fiscal  court  as  such,  which 
should  have  protected  him  from  the  injunction  granted 
by  the  circuit  court,  and  permitted  him^o  remain  in 
possession  of  the  office  until  removed  for  cause  or  by  the 
election  of  a  successor. 

The  circuit  court  being  of  the  opinion  that  the  mat- 
ters set  up  by  the  answer  and  counterclaim  did  not  bar 
the  right  of  appellee  to  the  relief  prayed  in  the  petition, 
sustained  the  general  demurrer  filed  to  that  pleading  by 
the  latter.  Our  view  of  the  law  controlling  this  case 
constrains  us  to  concur  in  the  conclusion  reached  by  the 
circuit  court. 

The  general  assembly  in  1914,  after  adopting  various 
amendments  to  the  then  existing  road  laws  of  the  state, 
embraced  and  re-enacted  the  whole  in  a  single  statute 
containing  numerous  sections  and  subsections.  Certain 
provisions  of  the  act,  found  in  what  is  now  section  4325 
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Kentucky  Statutes,  creates  the  office  of  county  road  engi- 
neer, fixes  his  term  of  office,  prescribes  his  qualifications 
and  duties  and  empowers  the  county  judge  to  fill  the  office 
by  appointment  with  the  consent  of  the  fiscal  court.  The 
section  also  provides  that  within  ten  days  after  receiving 
notice  of  his  appointment  the  county  road  engineer  shall 
qualify  by  giving  such  bond  as  the  county  court  may  di* 
rect  for  the  faithful  performance  of  his  duties  and  by 
faking  an  oath  to  well  and  truly  perform  the  same.  The 
section  further  provides  that  in  the  event  of  the  failure 
of  the  county  court  to  appoint,  or  the  fiscal  court  to  con- 
sent to  the  appointment  of  a  county  road  engineer,  the 
services  required  to  be  performed  by  such  officer  shall 
bo  performed  by  the  county  surveyor,  or  some  other  per- 
son designated  by  the  county  court. 

Other  provisions  of  the  act,  contained  in  what  is  now 
section  4329,  Kentucky  Statutes,  empower  the  fiscal 
c  ourt  or  the  county  judge  to  employ  such  agent  or  agents 
in  the  different  road  precincts  of  the  county  as  may  be 
necessary  to  carry  out  the  provisions  of  the  statute,  and 
to  summarily  discharge  such  employees  at  pleasure,  etc. 
By  an  act  of  the  general  assembly,  passed  in  1918,  see- 
.  tion  4325,  supra,  was  amended  by  the  addition  of  a  clause 
at  the  end  thereof  extending  the  term  of  the  county  road 
engineer  then  in  office  until  the  first  of  January,  1919; 
and  section  4329,  amended  by  adding  a  clause  providing 
for  an  eight  hour  day.  Considering  the  provisions  of  the 
two  sections  as  a  whole  it  is  clearly  their  object  to  place 
the  management  of  road  construction  and  maintenance 
in  the  control  of  the  county  judge  where  the  fiscal  court 
makes  no  provision  for  an  engineer,  or  where  the  fiscal 
court  made  such  provision  but  the  county  judge  did  not 
exercise  the  right  conferred  on  him  by  section  2325,  of 
appointing  a  county  road  engineer,  then  either  the  fiscal 
court  or  the  county  judge  may  employ  such  agent  ^r 
agents  in  the  diflferent  road  precincts  of  the  county  as 
may  be  found  necessary  to  carry  out  the  requirements 
of  the  statute,  who  shall  perform  services  upon  the  pub- 
lic roads  of  the  county  in  whatever  station  employed, 
according  to  the  direction  and  manner  prescribed  by  the 
fiscal  court  or  county  judge. 

It  is  manifest  that  the  appointment  of  a  county  road 
engineer  under  the  authority  conferred  by  section  4325 
is  permissive  or  discretionary,  although  if  made  by  the 
county  judge  the  appointment  must  be  consented  to  by 
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the  fiscal  court ;  but  that  the  appointment  of  the  agents 
authorized  by  section  4329  to  whom  the  construction  and 
maintenance  of  the  roads  shall  be  confided,  in  the  ab- 
sence of  a  county  road  engineer,  is  mandatory,  whether 
the  power  be  exercised  by  the  county  judge  or  fiscal 
court ;  but  while  it  may  be  exercised  by  either,  it  cannot 
be  exercised  by  both. 

As  appellant,  notwithstanding  his  appointment  by 
appellee  to  the  office  of  county  road  engineer  and  the  con- 
sent of  the  fiscal  court  thereto,  by  reason  of  his  failure 
to  execute  the  required  bond  and  take  the  necessary  oath, 
was  never  legally  in  the  possession  of.  the  office,  even  be- 
fore the  expiration  of  the  term  for  which  he  was  ap- 
pointed, namely,  January  1,  1920,  it  is  patent  that  his 
claim  of  right  to  continue  therein  and  to  perform  its 
duties  after  'that  date  as  n  de  facto  officer  is  wholly  un- 
tenable. Therefore  his  interference  with  the  agents  of 
appellee's  appointment  and  their  management  of  and 
work  upon  the  roads  of  the  county,  as  well  as  his  refusal 
to  deliver  to  appellee  or  to  them  the  pi:operty,  books  and 
vouchers  appertaining  to  his  past  control-  of  the  roads 
in  his  possession  was  unauthorized  and  so  illegal  as  to 
justify  the  granting  by  the  circuit  court  of  the  mandatory 
injunction  complained  of  by  him. 

Charges  presenting  grounds  for  his  removal  from 
the  office  of  county  road  engineer  were  not  necessary,  as 
by  reason  of  his  failure  to  give  bond  and  take  the  oath 
required  by  law  it  may  well  be  doubted  whether  he  was 
county  road  engineer,  de  facto,  even  prior  to  January  1, 
1920.  In  addition  to  the  requirements  as  to  his  giving 
of  a  bond  and  taking  of  an  oath,  contained  in  the  statute 
under  which  appellant  was  appointed  county  road  engi- 
neer, Kentucky  Statutes,  section  3753,  provides:  *'No 
officer  from  whom  a  covenant  is  required  shall  enter  upon 
the  duties  of  his  office  until  the  same  is  ^ven.'*  T^e 
same  section  also  prescribes  a  penalty  against  any  officer 
who  attempts  to  exercise  the  duties  of  the  office  without 
taking  the  oath  and  giving  the  bond  required  by  law; 
the  oath  being  prescribed  by  section  3756.  Moreover,  it 
is  declared  by  section  3?'55,  that  if  the  official  bond  re- 
quired to  be  given  and  the  oath  required  to  be  taken  by 
any  officer,  are  not  given  and  taken  by  him  within  thirty 
days  after  the  time  of  his  notification,  the  office  shall  be- 
come vacant,  etc. 
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In  Creighton  v.  Coiumonwealth,  83  Ky.  142,  we  held 
''that  a  de  facto  officer  is  one  who  discharges  tiie  duties 
of  an  office  under  color  of  title,  but  one  who,  having  been 
elected  to  an  office,  assumes  to  exercise  its  duties  without 
haying  qualified  or  attempted  to  qualify,  is  without  color 
of  title,  and  is  not  a  de  facto  officer." 

This  statement  of  the  law  has  been  approved  by  this 
court  in  numerous  other  cases.  Bodman  v.  Harcourt,  4 
B.  Monroe,  224;  C.  N.  0.  &  T.  P.  By.  v.  CundiflF,  166  Ky. 
594.  Under  the  test  furnished  by  the  principle  announced 
in  these  cases  appellant's  contention  that  he  should  have 
been  permitted  to  continue  the  duties  of  county  road 
engineer  of  Mercer  county  as  a  de  facto  officer,  is  wholly 
without  merit. 

It  is  strongly  insisted  by  appellant's  counsel  that  his 
special  demurrer  to  the  petition  should  have  been  sus- 
tained. This  contention  rests  upon  the  claim  that  the 
members  of  the  fiscal  court  were  necessary  parties  to 
the  action  and  that  it  could  not  properly  be  maintained 
by  appellee,  as  county  judge,  alone.  The  contention  is 
obviously  imsound.  If,  as  we  think  has  been  clearly 
demonstrated,  appellant  is  not  rightfully  in  possession 
of  the  office  of  county  road  engineer  and  not  entitled  to 
perform  its  duties,  the  agents  appointed  by  appellee  as 
county  judge  to  take  charge  of  and  maintain  the  roads 
of  the  county  may  do  so,  and  should  be  permitted  to  do 
so,  without  the  control  or  interference  of  appellant.  Ap- 
pelle  as  county  judge  had  the  authority,  independent  ot 
any  action  by  the  fiscal  court,  to  appoint  or  employ  such 
agents  and  to  control  their  work,  and  the  necessity  for 
his  doing  so  is  amply  alleged  and  shown  by  the  evidence. 
The  same  authority  was  possessed  and  might  have  been 
Exercised  by  the  fiscal  court  had  it  seen  proper  to  act, 
instead  of  the  county  judge ;  but  as  it  did  not  take  such 
action,  the  fact  that  it  was  taken  by  the  county  judge  led 
to  no  conflict  of  authority  between  that  officer  and  the 
fiscal  court.  The  interference  by  appellant  with  the 
agents  in  charge  of  the  county  road  work  complained  of 
in  this  case,  is  an  interference  with  appellee,  who  in  his 
official  capacity  is  entitled  to  control  such  agents  and 
their  work;  the  members  of  the  fiscal  court  were  not  in- 
terfered with  or  interested,  hence  were  not  necessary 
parties  to  the  action.  For  the  reasons  stated,  the  fic- 
tion of  the  circuit  court  in  overruling  the  special  de- 
murrer was  not  error.    Judgment  affirmed. 
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Commonwealth  v.  Vamneter. 

(Decided  April  27,  1920.) 

Appeal  from  Montgomery  Circuit  Court. 

1  Highways— Public  Highway— To  What  Word  Refers.— The  word 
public  highway  as  used  in  section  1308,  Ky.  Stats.,  refers  to 
highways,  without  the  limits  of  cities  and  towns,  and  not  to  the 
streets  within  cities  and  towns. 

2.  Statutes — Construction. — A  statute  should  be  construed,  if  prac- 
ticable, to  make  all  of  its  provisions  harmonious,  and  to  remove 
repugnancies  in  it. 

CHARLES  I.  DAWSON,  Attorney  General,  THOMAS  B.  MC- 
GREGOR, Assistant  Attorney  General,  and  W.  C.  HAMILTON,  Com- 
monwealth's Attorney,  for  appellant. 

JOHN  G.  WINN  for  appellee. 

Opinion  of  the  Couet  by  Judge  Hubt — ^Affirming. 

The  appellee,  Manuel  Vanmeter,  was  indicted  by  the 
grand  jury  of  the  Montgomery  circuit  court,  on  the  28th 
<lay  of  October,  1919,  for  the  oflFense  of  discharging  a 
deadly  weapon  on  a  public  highway,  other  than  in  the 
defense  of  his  person  or  property.  This  offense  is  one 
denounced  by  section  1308  Kentucky  Statutes,  which  is 
as  follows: 

*'If  any  person  shall  draw  a  deadly  weapon  upon  an- 
other, or  shall  point  a  deadly  weapon  at  another,  or  shall 
liold  or  flourish  whether  said  weapon  shall  be  loaded  or 
unloaded,  or  use  in  a  threatening  or  boisterous  manner, 
or  shall  on  a  public  highway  or  at  any  school  assembly, 
place  of  public  worship  or  business,  or  in  going  to  or 
from  any  place  of  public  worship,  fire  or  discharge,  ex- 
cept in  self-defense,  or  defense  of  property,  a  deadly 
weapon,  he  shall  be  deemed  guilty  of  a  misdemeanor  and 
upon  conviction  shall  be  fined  not  less  than  fifty  nor  more 
than  one  hundred  dollars,  or  imprisoned  not  less  than 
ten  nor  more  than  fifty  days  or  both.^' 

The  act,  which  constituted  the  offense,  for  which  the 
indictment  was  returned,  was  committed  by  the  appellee, 
on  the  fifth  day  of  September,  1919,  by  discharging  a 
pistol,  at  random,  and  not  in  defense  of  his  person  nor  of 
his  property,  on  Main  street,  in  the  city  of  Mt.  Sterling. 
At  the  time  of  the  occurrence  there  was  an  ordinance  of 
the  city,  in  full  force  and  effect,  which  was  as  follows : 


Digitized  by  V:rOOQlC 


808  KENTUCKY  REPORTS.         [Vol.187. 

**  Section  53.  No  person,  except  a  gunsmith  or  per- 
son with  a  license  on  his  own  premises,  shall  shoot  off 
a  gun,  pistol,  gum  sling,  air  gun  or  flobert  rifle,  within  tiie 
city  limits  of  Mt.  Sterling,  unless  necessary  for  the  pro- 
tection of  person  or  property;  provided  this  does  not 
apply  to  oflSecrs  in  discharge  of  d,uty,|  under  a  penalty 
not  exceeding  ($20.00)  twenty  dollars.'^ 

Vanmeter  was  charged  with  a  violation  of  the  above 
ordinance  in  the  police  court,  of  the  city,  in  a  prosecution 
in  the  name  of  the  Commonwealth  of  Kentucky,  for  the 
use  and  benefit  of  city  of  Mt.  Sterling,  and  under  a 
charge  of  ** shooting  in  the  city  .limits,"  and  was  tried 
and  adjudged  to  be  guilty  of  a  violation  of  the  ordi- 
nance, and  fined  the  sum  of  twenty  dollars.  When  he  was 
required  to  answer  the  indictment  against  him,  he  en- 
tered a  plea  of  a  former  trial  and  conviction.  The  act 
for  which  he  was  indicted,  and  the  one  constituting  the 
offense  for  which  he  was  tried  and  convicted,  as  for  a  vio- 
lation of  the  ordinance,  was  one  and  the  same.  The  cir- 
cuit court  adjudged  that  the  plea  of  a  former  trial  and 
conviction  was  a  good  defense  to  the  indictment  and 
ordered  it  to  be  dismissed. 

From  the  judgment  the  Commonwealth's  attorney 
has  appealed  and  insists  that  the  judgment  is  erroneous, 
upon  the  ground,  that  the  ordinance  for  a  violation  of 
which  Vanmeter  was  convicted  is  void,  because,  as  in- 
sisted, it  is  in  violation  of  section  168  of  the  Constitution, 
which  provides  as  follows : 

**No  municipal  ordinance  shall  fix  a  penalty  for  a 
violation  thereof  at  less  than  that  imposed  by  the  statute 
for  the  same  offense.  A  conviction  or  acquittal  under 
either  shall  constitute  a  bar  to  another  prosecution  for 
the  same  offense. ' ' 

It  will  be  observed  that  the  statute,  section  1308, 
supra,  provides  a  penalty  for  discharging  a  deadly 
weapon  upon  a  public  highway,  at  a  fine  of  not  less  than 
fifty  dollars,  nor  more  than  one  hundred  dollars,  or  im- 
prisonment for  a  period  not  less  than  ten  days,  nor  more 
than  fifty  days;  while  the  ordinance,  for  a  violation  of 
which  Vanmeter  was  convicted,  fixes  the  penalty  for  un- 
lawfully discharginof  firearms  within  the  limits  of  a 
town  .or  city  at  a  fine  of  not  exceeding  twenty  dollars, 
and  hence,  if  the  offense  for  which  Vanmeter  was  con- 
victed was  the  same  offense  as  unlawfully  discharging 
a  deadly  weapoil  on  a  public  highway,  denounced  by  sec- 
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tion  1308,  supra,  there  could  be  no  question  as  to  the  in-  - 
validity  of  the  ordinance  under  which  he  was  convicted 
and  the  void  character  of  the  proceedings  under  the  ordi- 
nance. Burdette  v.  Board  of  Council,  etc.,  125  S.  W.  275 ; 
Taylor  v.  Com.,  98  Ky.  271:  Keiper  v.  City  of  Louisville, 
152  Ky.  691;  City  v.  Sparks,  99  Ky.  351;  City  v.  Holly, 
108  Ky.  621. 

It  is  apparent,  however,  that  the  offense  for  which 
the  ordinance  fixes  a  penalty  of  a  fine  not  exceeding 
twenty  dollars,  is  not  the  offense  of  discharging  a  deadly 
weapon  upon  a  public  highway,  denounced  by  section 
1308,  supra,  but,  it  is  the  offense  of  discharging  firearms 
within  the  limits  of  a  city  or  town,  which  is  denounced  by 
section  1347,  Kentucky  Statutes,  and  which  provides  as 
follows : 

'*  Section  1347.  Discharging  firearms  in  city,  or 
town.  If  any  person  shall  shoot  or  discharge  firearms  in  . 
a  city  or  town,  unless  necessary  or  proper  for  the  pro- 
tection of  person  or  property,  he  shall  be  fined  not  ex- 
ceeding twenty  dollars ;  but,  the  city  or  town  authorities 
may  permit  shooting  outside  of  designated  limits,  or  on 
particular  occasions,  or  in  designated  places. '^ 

The  ordinance  fixes  the  same  penalty  for  its  violation 
as  section  1347,  supra,  fixes  for  an  offense  against  it,  and 
lience  the  ordinance  does  not  incur  the  constitutional  in- 
hibition, so  far  as  relates  to  an  offense  against  that  stat- 
ute. This  condition  precipitates  the  question,  whether 
section  1308,  supra,  or  section  1347,  supra,  is  applicable 
to  the  act  of  discharging  firearms  upon  a  street  of  a  city 
or  town.  If  the  former  statute  applies,  as  heretofore 
said,  the  ordinance  is  necessarily  invalid,  but,  if  the 
latter  statute  applies,  there  is  no  reason  to  urge  against 
the  validity  of  the  ordinance.  A  street  of  a  city  or  town, 
open  for  travel  by  the  general  public,  though  not  popu- 
larly so  Tcalled,  is  nevertheless  a  public  highway  within 
the  legal  meaning  of  that  term,  and  hence  to  unlawfully 
discharge  a  pistol,  not  in  defense  of  person  or  property 
upon  such  street  is  an  act,  which  falls  within  the  letter 
of  the  terms  of  section  1308,  supra.  Such  an  act,  also, 
falls  within  the  letter  of  the  terms  of  section  1347,  supra, 
which  prohibits  discharging  firearms,  not  in  protection 
of  person  or  property,  within  the  limits  of  a  city  or  town. 
Thus,  there  exists  an  apparent  repugnance  of  the  one 
statute  to  the  other.  As  early  as  February  8,  1854,  the 
general  assembly  enacted  a  statute,  which  was  very  sini- 
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ilar,  in  terms,  to  the  present  statute  embraced  in  section 
1347,  supra.  In  the  general  statutes  of  1873,  section 
1347,  appears  exactly  in  its  present  form,  and  it  has  con- 
tinued as  a  part  of  the  statutory  laws  of  the  state  since 
that  time.  Section  1308,  first  appears  as  a  statute  of 
the  state,  in  the  enactment  made  by  the  general  as- 
sembly on  April  10,  1893,  and  while  amended  on  March 
19, 1908,  the  legislative  purpose  to  punish  for  the  act  of 
discharging  deadly  weapons,  not  in  defense  of  person  or 
I)roperty,  upon  the  public  highways  was  unchanged  and 
has  remained  the  same  since  t'he  statute  was  first  enact- 
ed, in  1893.  That  the  legislature  did  not  intend  to  re- 
peal or  modify  section  1347  by  the  enactment  of  section 
1308,  is  apparent  from  the  fact,  that  such  express  in- 
tention is  not  anywhere  declared,  and  an  implied  inten- 
tion does  not  appear,  since,  the  two  statutes  were  sec- 
tions of  the  same  statute,  enacted  on  the  10th  day  of 
April,  1893.  Thus,. for  at  least  the  half  of  a  century,  the 
legislature  has  shown  a  consistent  purpose  and  inten- 
tion, that  the  subject  of  the  discharge  of  firearms  with- 
in the  limits  of  cities  and  towns  should  be  governed  by 
the  provisions  of  section  1347,  and  it  should  not  be  over- 
looked, that  this  statute  bestows  upon  the  governing  au- 
thorities of  such  municipalities  the  right  to  make  the 
discharge  of  firearms,  within  their  limits  lawful  within 
certain  limits,  or  at  certain  places  or  on  certain  occa- 
sions, thus,  bestowing  upon  such  authorities  a  discretiop 
as  to  the  times  and  the  places  where  firearms  may  be 
discharged,  without  incurring  the  penalties  fixed  by  sec- 
tion 1347.  Of  course,  the  cardinal  rule  for  determining 
whether  the  statute  embraced  by  section  1308,  or  the  one 
embraced  by  section  1347,  is  applicable  to  the  act  of  un- 
lawfully discharging  a  pistol  upon  the  streets  of  a  city 
or  town,  is  to  ascertain  which  the  legislature  intended 
should  apply  and  govern  and  to  follow  that  intention. 
To  ascertain,  that  intention,  the  two  statutes,  being 
merely  separate  clauses  of  the  same  act,  that  of  April 
10,  1893,  they  must  be  construed  together,  and  the  leg- 
islative intention  ascertained  from  a  consideration  of 
both.  It  must  be  presumed  that  the  legisliature  intended, 
that  every  provision  of  each  clause  of  the  act  should  have 
force  and  eflfect,  and  hence  the  duty  devolves  upon  the 
court,  so  far  as  is  practical,  to  reconcile  any  apparent 
inconsistencies  or  repugnancies  in  the  two  sections  and 
make  them  harmonious,  and  to  make  such  a  construction, 
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tliat  effect  shall  be  given  to  the  provisions  of  each. 
Maysville  Turnpike  Road  Co.  v.  How,  14  B.  M.  426 ;  Com. 
V.  International  Harvester  Co.,  131  Ky.  551;  Com.  v. 
Ledman,  127  Ky.  605.  The  words  used  must  be  given 
their  ordinary  signification,  but  where  to  strictly  adhere 
to  the  letter  of  a  statute  a  contradiction  will  follow  be- 
tween its  provisions,  the  meaning  intended  by  the  legis- 
lature must  be  sought  to  avoid  the  contradiction ;  if  pos- 
sible. James  v.  United  States  Fidelity  &  Guaranty  Co., 
117  S.  W.  406;  Maysville,  etc.,  R.  Co.  v.  Herrick,  13  Bush 
122 ;  Bailey  v.  Com.,  11  Bush  688 ;  Wildharber  v.  Lunken- 
meier,  128  Ky.  344.  The  legislative  policy  as  it  appears 
from  previous  legislation  and  the  purpose  and  necessity 
for  the  enactment  of  a  statute  may,  also,  be  invoked  to 
ascertain  the  legislative  intention,  where  the  meaning  is 
dubious  and  uncertain* 

Touching  the  question  under  consideration,  when  sec^ 
tion  1308  was  enacted  into  law,  in  1893,  a  statute  already 
existed,  section  1347,  prescribing  a  punishment  for  the 
unlawful  discharge  of  firearms,  upon  the  streets  of  a  city 
or  town,  and  had  been  in  force  for  many  years,  and  was 
re-enacted  at  the  same  time  section  1308  was  enacted, 
and  by  the  same  expression  of  the  legislative  will.  It 
can  not  be  assumed  that  the  legislature  intended  to  enact 
repugnant  provisions  in  a  statute,  when  its  purpose  was 
by  the  entire  statute,  which  it  enacted,  at  that  time,  to 
make  a  consistent  and  harmonious  body  of  criminal  and 
penal  laws.  Neither  can  it  be  assumed,  that  the  legisla- 
ture intended  to  prescribe  two  different  penalties  for  the 
same  offense.  It  is  a  matter  of  common  knowledge,  that 
in  common  and  ordinary  use,  the  word  highway  is  used 
to  signify  a  public  road  in  the  country,  and  where  a 
tlioroughfare  in  a  city  or  town  is  referred  to,  it  is  desig- 
nated as  a  street.  Hence,  considering  the  provisions  of 
sections  1308  and  1347,  together,  and  the  purpose  and 
necessity  for  the  enactment  of  1308,  the  language  used  to 
convey  the  legislative  meaning,  and  the  r^ugnance  aris- 
ing, if  construed  otherwise,  it  is  concluded  that  the  word 
highway  as  used  in  section  1308  has  reference  to  a  thor- 
oughfare, other  than  the  street  of  a  city  or  town,  and 
hence  that  statute  has  no  applicatiop.  to  the  oftense  com- 
mitted by  Vanmeter  and  his  act  was  not  an  offense 
against  it.  His  offense  was  against  the  provisions  of 
section  1347,  and  the  ordinatice  made  in  conformity 
thereto.    The  wisdom  or  unwisdom  of  fixing  a  penalty 
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upon  one,  who  discharges  firearms  upon  a  public  high- 
way outside  the  limits  of  a  town  or  city,  greater  than 
upon  the  one,  who  does  the  same  act  upon  the  streets  of 
a  town  or  city  is  a  matter  for  consideration  by  the  legis- 
lature, and  with  which  the  courts  have  nothing  to  do. 
The  judgment  is  therefore  affirmed. 


ElkhcNm  &  Beaver  Valley  Railway  G>mpany  v.  Dingua. 

(Decided  April  27,  1920.) 

Appeal  from  Floyd  Circuit  Court. 

1.  Railroads — Conveyances  to  Railroads — Failure  to  Comply  with 
Contract — Measure  of  Damages. — ^Where  one  conveys  to  a  railroad 
coWipany,  a  portion  of  a  tract  of  land,  for  a  right  of  way  for  the 
railroad,  and  the  consideration  of  the  conveyance  is  that  the 
railroad  company  will  erect  and  maintain  a  depot  upon  the  land 
conveyed  to  it,  and  establish  a  stopping  place  for  its  trains 
thereon,  upon  Its  failure  to  comply  with  its  contract  by  the  erec- 
tion of  a  depot,  the  measure  of  damages  to  which  the  one,  who 
conveyed  the  land  Is  entitled,  is  the  difference  between  the 
fair  market  value  of  the  residue  of  the  land  owned  by  him  at 
such  place,  without  a  depot,  at  the  time  the  depot  should  have 
been  erected,  and  wha^  its  fair  market  value  would  have  been, 
if  a  depot  had  been  erected  and  maintained. 

2.  Railroads — Contract  for  Right  of  Way — Measure  of  Damages.-- 
Under  a  contract  between  the  vendor  of  a  right  of  way  for  a  rail- 
road comp&ny  and  the  company,  in  consideration  of  the  convey- 
ance, the  company  covenants  to  build  a  depot  upon  the  land 
conveyed,  and  builds  a  depot,  but  not  such  a  one  as  the  contract 
provides  for,  the  damages  suffered  by  the  vendor  Is  the  differ- 
ence  between  the  market  value  of  the  residue  of  his  lands  with 
the  depot,  which  was  erected,  and  what  their  market  value  would 
be,  with  such  a  depot  thereon,  as  the  contract  provided  for. 

3.  Railroads — Consideration  for  Conveyance — Failure  to  Erect  Depot 
as  Provided — ^Damages. — Where  In  consideration  of  the  convey- 
ance of  a  porUon  of  a  tract  of  land  to  a  railroad  company,  the 
company  agrees  to  erect  and  maintain  a  depot  upon  the  land, 
and  does  erect  such  a  depot  as  is  agreed  upon,  but  not  within 
tlie  time  provided  for  by  the  contract,  the  damages  suffered  by 
the  owner  of  the  residue  of  the  lands  is  the  loss  sustained  by 
him  from  the  time  the  depot  should  have  been  erected,  until  it 
was  built. 

4.  Railroads— Contract  for  Erection  of  Depot. — Under  a  contract,  by 
which  a  railroad  company,  receives  a  conveyance  of  a  portion  of 
its  right  of  way,  in  consideration  of  the  erection  by  it  tK  a  depot 
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upon  the  lands  conveyed,  without  any  stipulation  as  to  the  tinie, 
when  it  will  erect  the  depot,  it  is  an  agreement  on  its  part,  to 
erect  a  depot,  within  such  a  time  as  is  reasonably  necessary  for 
the  purpose,  after  the  completion  of  its  road,  so  that  trains  may 
operate  thereon. 
5.  Railroads — Conveyance  in  Consideration  of  Erection  of  Depot. — 
Under  a  contract  by  which  a  railroad  company  receives  a  con- 
veyance of  a  portion  of  its  right  of  way,  in  consideration  that 
it  will  erect  a  depot  upon  the  land  conveyed,  in  the  absence  of 
any  stipulations  as  to  the  style  or  dimensions  of  the  depot  to 
be  erected,  it  is  a  covenant  to  erect  a  depot,  which  will  be  reason- 
ably adequate  for  the  accommodation  of  the  normal  number  of 
passengers  and  the  transaction  of  the  normal  freight  business, 
at  such  place,  in  the  ordinary  and  usual  way,  in  which  a  depot 
is  made  use  of  for  such  purposes. 

HARKINS  &  HARKINS  and  WORTHINGTON,  COCHRAN  & 
BROWNING  for  appellant.    - 

WILLIAM  DINGUS  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — Reversing. 

This  appeal  is  from  a  judgment  in  favor  of  the  ap- 
pellee, D.  C.  Dingus,  against  the  appellant,  Elkhom  and 
Beaver  Valley  Railway  Company,  for  an  alleged  breach 
by  the  latter  of  a  contract,  which  it  had  entered  into  with 
the  former  for  the  erection  and  maintenance  of  a  de- 
pot upon  its  line  of  railroad,  between  Beaver  Creek  and 
Wayland,  upon  a  parcel  of  land,  which  had  been  convey- 
ed to  the  Railway  Company  by  Dingus.  Dingus  owned  a 
tract  of  land  at  the  place  and  the  parcel  conveyed  by 
him  was  a  portion  of  the  tract  and  was  conveyed  to  the 
railway  company  for  a  right-of-way  over  which  it  pro- 
posed to  construct  and  operate  its  railroad  and  upon 
which  to  erect  and  maintain  a  depot  and  necessarily  to 
make  a  stopping  place  for  its  trains.  The  deed  by  which 
the  conveyance  was  made  was  executed  in  the  year  1911 
and  the  consideration  for  its  execution  recited  was  *'one 
dollar  and  other  good  and  valuable  considerations." 
The  deed,  also,  contained  the  following  stipulations: 
'•The  Elkhom  and  Beaver  Valley  Railway  Company 
agrees  to  build  a  depot  on  the  strip  of  land  herein  con- 
veyed,'' and,  **It  is  understood  that  the  foregoing  strip 
or  parcel  of  land  is  purchased  for  the  purpose  of  con- 
struction  and  operating  thereon  a  standard  gau^e  rail- 
road and  facilities  appurtenant  thereto.''  The  habendum 
contained  a  clause  of  general  warranty. 
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The  action  was  begun  on  the  21st  day  of  April,  1915, 
})y  a  petition,  which  averred,  that  the  railway  company, 
as  the  consideration  for  the  sale  and  conveyance  of  the 
strip  of  land,  covenanted,  that,  as  soon  as  its  road  was 
built  and  ears  operating  thereon,  it  would  erect  a 
depot  upon  the  land  conveyed,  and  make  a  stopping  place 
thereon  for  its  trains  and  maintain  same  thereafter.  It 
was,  also,  averred  that,  although  the  railway  company 
had  long  since  constructed  its  road  over  the  land  and 
had  been  operating  its  trains  thereon  for  more  than  a 
year,  it  had  wholly  failed  to  comply  with  its  contract  to 
erect  and  maintain  a  depot  upon  the  land,  and  by  rea- 
son of  its  failure  so  to  do,  he,  Dingus,  had  suffered  large 
damages  in  the  loss  of  the  enhanced  value,  which  would 
have  accrued  to  the  residue  of  his  lands  from  the  erec- 
tion and  maintenance  of  the  depot.  The  railway  ad- 
mitted its  obligation  to  erect  and  maintain  a  depot  upon 
the  land  conveyed  to  it,  but  denied  that  it  had  failed  to 
do  so  within  the  time  provided  by  the  contract  for  the 
erection  of  the  depot,  or  that  the  residue  of  the  lands  of 
Dingus  had  failed  to  appreciate  in  value  on  that  account, 
or  that  he  had  suffered  any  damages;  but,  affirmatively 
alleged  that  it  had  fully  complied  with  the  contract  by 
the  erection  of  a  depot  upon  the  land  within  a  reason- 
able time  after  the  construction  of  its  road.  Dingus  by 
a  reply  admitted  that  after  the  institution  of  his  action 
the  railway  company  had  pretendedly,  only,  complied 
with  its  contract  by  the  erection  of  a  depot,  but,  averred 
that  the  building  was  too  small,  temporary,  inadequate, 
and  not  such  a  depot  as  was  contemplated  by  the  con- 
tract, and  therefore  denied  that  the  railway  company 
bad  complied  with  the  contract. 

The  trial  resulted  in  a  verdict  by  the  jury  in  favor  of 
Dingus  and  a  judgment  in  accordance  therewith.  The 
railway  company's  motion  for  a  new  trial  being  over- 
ruled, it  seeks  a  reversal  of  the  judgment  upon  several 
grounds  of  which  it  is  not  necessary  to  consider  any, 
except  its  contention  that  the  court  erred  to  its  prejudice 
in  giving  and  refusing  instructions  to  the  jury  and  in 
the  admission  of  incompetent  evidence  against  it  upon 
the  trial. 

(a)  The  instructions  of  the  court  to  the  jury  were 
erroneous,  in  that  they  submitted  issues  which  did  not 
oxist,  either  in  the  pleadings  or  in  the  evidence.  They 
were  furthermore  so  drawn  as  to  submit  to  the  jury  and 
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leave  it  to  determine  for  itself  what  the  contract  was,  as 
well  as  what  constituted  a  breach  of  it,  and  thus  left  to 
the  jury  to  determine  what  the  law  of  the  case  was,  a» 
well  as  the  facts.  The  instruction  by  which  it  was  at- 
tempted to  define  the  measure  of  damages  was  involved, 
confusing,  and  misleading,  and  applied  oAly  to  the 
measure  of  damages  in  such  character  of  a  case,  when 
there  is  no  issue  made  as  to  whether  the  railroad  com- 
pany has  complied  with  the  contract  by  the  erection  of 
a  depot.  The  railway  company  offered  an  instruction 
covering  and  defining  the  measure  of  damages  when  a 
railroad  company  has  erected  a  depot  as  agreed  upon, 
but  not  within  the  time  provided  for  by  the  contract,  and 
while  the  instruction  offered  was  not  correct,  and  was 
properly  refused,  the  duty  then  devolved  upon  the  court 
to  give  a  correct  instruction  upon  the  subject.  Taylor 
Sons  Oo.  V.  Hunt,  163  Ky.  120;  Chicago  Veneer  Co.  v. 
Jones,  143  Ky.  26;  L.  &  N.  E.  R.  Co.  v.  Harrod,  115  Ky. 
877 ;  L.  H.  &  St.  L.  R.  Co.  v.  Roberts,  144  Ky.  820. .      ^ 

To  determine  what  the  instructions  should  have  been, 
it  is  necessary  to  consider  the  facts  which  the  evidence 
conduced  to  prove.  The  construction  of  the  railroad  be- 
gan in  the  early  part  of  the  year  1913,  but  there  is  a 
conflict  of  testimony  as  to  when  it  arrived  at  such  a  state 
of  completion  that  trains  were  operated  over  it  carrying 
passengers  and  freight.  The  testimony  offered  by 
Dingus  tended  to  prove  that  trains  began  to  pass  over 
the  road  in  the  latter  part  of  1913,  or  in  the  early  part 
of  1914,  while  the  evidence  for  the  railway  company  was 
to  the  effect  that  the  road  was  not  completed  for  the  op- 
eration of  trains  until  July  1st,  1914.  No  pretense  was 
made  by  the  railway  company  of  the  erection  of  a  depot 
upon  the  land  conveyed  to  it  by  Dingus  until  the  5th  day 
of  June,  1915,  when  it  let  a  contract  for  that  purpose, 
and  the  building  which  the  railway  company  now  In- 
sists was  the  one  which  it  had  contracted  to  erect,  was 
built  during  the  months  of  June  and  July,  1915.  An 
agent  was  not  maintained  at  the  depot  for  some  months 
after  its  erection,  the  door  was  not  kept  locked,  and  any 
one  could  enter  at  his  pleasure.  The  building  was  six- 
teen (16)  feet  in  width  and  twenty-four  (24)  feet  in 
length,  and  after  a  time  it  was  separated  into  two  rooms 
by  a  partition  wall,  one  of  which  rooms  was  used  as  a 
ticket  office,  and  the  other  for  a  waiting  room,  arid 
freights  could  not  be  put  into  it  at  all,  but  two  box  cars 
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were  placed  in  close  proximity  to  the  building  and  were 
used  as  receptacles  for  freights,  and  such  were  the  con- 
ditions at  the  time  of  the  trial.  The  railway  conapany 
insists  that  the  building,  and  the  box  cars  provided  by  it, 
fully  complies  with  its  contract,  and  indicates  no  pur- 
pose of  making  any  further  provision  for  a  depot.  The 
evidence  is  conflicting  as  to  whether  the  building  is  ade- 
quate for  the  accommodation  of  the  normal  number  of 
I^assengers  and  the  transaction  of  the  normal  freight 
business  at  the  place.  As  used  by  the  railway  company 
freights  are  not  stored  in  the  biiildi^tg  at  all.  The  evi- 
dence is,  also,  contradictory,  as  to  whether  an  enhance- 
ment of  the  value  of  the  lands  was  prevented  by  the  fail- 
ure of  the  railway  company  to  erect  a  depot  adequate  to 
the  demands  of  the  passenger  and  freight  business  at 
the  place. 

The  contract  did  not  express  any  time  within  which 
the  railway  company  should  erect  a  depot,  and  neither 
did  it  define  the  style  or  dimensions  of  the  depot,  which 
was  agreed  to  be  erected  and  maintained.  As  no  reason 
would  exist  for  a  depot  unless  and  until  the  railroad  was 
so  completed,  that  trains  could  be  operated  over  it,  it 
must  be  concluded  that  the  parties  intended  by  the  con- 
tract, that  the  depot  should  be  erected  within  a  reason- 
able time  after  the  operation  of  trains  began  over  the 
road,  and  that  it  should  be  maintained  thereafter.  In 
the  absence  of  any  stipulation  in  the  contract,  as  to  the 
style  and  dimensions  of  the  depot,  the  parties  in  making 
the  contract  must  have  contemplated  that  it  should  be 
such  a  depot  as  was  suitable  and  adequate  for  the  rea- 
tionable  requirements  of  the  normal  passenger  and 
freight  business  at  the  station  where  the  depot  was  to 
be  situated.  In  Ecton  v.  Lexington  &  Eastern  Ry.  Co., 
59  S.  W.  864,  in  considering  a  similar  question  this  court 
said:  *'A  deed  providing  that  the  grantee  railroad  should 
establish  and  maintain  a  station  on  the  land  conveyed 
and  erect  a  depot  thereon,  imports  that  the  company 
will  build  such  a  depot  and  maintain  such  a  station  as 
is  fairly  adequate  to  the  business  to  be  done  at  the  place 
and  this  depends  on  many  circumstances,  etc.     .     .     ." 

Where  a  landowner  conveys  a  portion  of  a  tract 
of  land  to  a  railroad  company  in  consideration  of  the 
agreement  of  the  latter,  to  construct  its  railroad  over 
and  to  erect  and  maintain  a  depot  on  the  land  conveyed 
to  it,  which  necessarily  includes  the  establishment  of  a 
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stopping  place  for  the  trains  at  &uch  a  depot,  and  the 
railroad  company  accepts  the  conveyance  and  constructs 
its  railroad  over  the  land  conveyed  to  it,  but  wholly  fails 
to  erect  and  maintain  a  depot  thereon  at  the  place  agreed 
upon,  the  damages  to  which  the  landowner  is  entitled 
for  the  breach  of  the  contract  is  the  loss  which  he  sus- 
tains on  account  of  such  breach  and  the  loss  sustained 
is  the  difference  between  the  market  value  of  the  portion 
of  the  tract  of  land  owned  by  him  at  the  time  of  the 
breach  and  what  the  market  value  of  the  lands  would  be, 
if  the  depot  had  been  erected  thereon.  L.  H.  &  St.  L.  By. 
Co.  V.  Baskett,  121  S.  W.  957;  Same  v.  Same,  104  S.  W. 
G95;  L.  &  P.  V.  Elec.  By.  Co.  v.  Whipps,  118  Ky.  121; 
Sedgewick  on  Damages  V.  2  Sec.  630;  Sutherland  V.  2 
Sec.  576.  In  Louisville,  etc.,  B.  B.  Co.  v.  Neafus,  93  Ky. 
57,  it  was  held  that  the  owner  was  entitled  to  recover  for 
the  value  of  the  land  conveyed  by  him  to  the  railroad 
company  where  the  consideration  was  nominal  as  well 
as  for  the  loss  of  what  the  residue  of  his  lands  would 
have  enhanced  in  value  if  the  depot  had  .been  built,  but 
Ihe  opinion  in  that  case  was  overruled  to  the  extent  that 
a  recovery  was  allowed  for  the  value  of  the  land  con- 
veyed to  the  railroad  company  by  the  opinion  in  L.  &  P. 
V.  Elec.  By.  Co.  v.  Whipps,  supra,  and  the  measure  of 
damages  was  determined  to  be  as  above  stated. 

It  is  apparent,  however,  that  upon  the  issues  in  the 
instant  case,  that  an  instruction,  which  merely  defines 
the  measure  of  damages  for  a  breach  of  a  contract  to 
erect  and  maintain  a  depot,  where  there  is  an  entire  fail- 
ure to  erect  a  depot,  does  not  suffice.  If  within  the  time 
provided  for  by  the  contract  the  railway  company  had 
erected  a  depot,  but,  not  such  a  one  as  the  contract  pro- 
vided for,  the  damages  suffered  by  Dingus  would  be  the 
difference  between  the  market  value  of  the  lands  owned 
by  him,  at  the  place,  at  the  time  of  the  breach,  with  such 
a  depot  as  was  erected  thereon,  and  what  their  market 
value  would  have  been,  with  such  a  depot  thereon  as  the 
contract  provided  for;  and  if  a  depot  such  as  the  con- 
tract provided  for  should  have  been  erected,  but  not 
within  the  time  required  by  the  contract,  the  damages, 
suffered  by  Dingus,  would  hav^  been  the  loss  sustained 
by  him,  if  anything,  because  of  the  delay  in  erecting  the 
depot.  L.  H.  &  St.  L.  By.  Co.  v.  Baskett,  104  S.  W.  695. 
This  loss  would  not  have  been  the  difference  between 
what  the  market  value  of  the  lands  were  at  the  time,  the 
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breach  occurred,  without  such  a  depot  thereon  as  the 
contract  required,  and  what  their  market  value  would 
have  been  with  such  a  depot,  because  Dingus  would  then 
receive  both  the  damages  sustained  as  though  a  depot 
was  never  erected,  and  the  enhanced  value  of  the  lands, 
when  the  depot  was  erected.  Hence,  the  instructions, 
which  should  have  been  and  which  should  be  given  upon 
another  trial,  if  the  facts  in  proof  are  similar,  are  as 
follows : 

(1)  In  accordance  with  the  contract  between  the 
plaintiflF  and  the  defendant,  it  was  the  duty  of  the  de- 
fendant, within  such  a  time  after  the  defendant  complet- 
ed its  road,  so  as  to  operate  trains,  thereon,  as  was  rea- 
sonably necessary  for  the  purpose,  to  erect  and  maintain 
upon  the  land  conveyed  to  defendant  by  plaintiff  a  de- 
pot, which  was  reasonably  adequate  for  the  accommoda- 
tion of  the  normal  number  of  passengers  and  the  trans- 
action of  the  normal  freight  business,  at  said  place,  in 
the  ordinary  and  usual  way  in  which  a  depot  is  made  use 
of,  and  if  the. jury  believes  from  the  evidence,  that  the 
defendant  failed  within  such  a  reasonable  time,  after 
the  completion  of  its  road,  so  as  to  operate  trains  over 
it,  to  erect  and  maintain  such  a  depot  as  above  defined ; 
or  if  it  erected  and  maintained  such  a  depot  as  above 
defined,  but,  did  not  do  so  within  a  reasonable  time  for 
the  purpose,  after  the  completion  of  its  road  so  as  to 
operate  trains  thereon,  the  jury  will  find  for  the  plain- 
tiff, and  will  assess  the  damages,  to  which  he  is  entitled, 
as  hereinafter  directed  by  instructions,  two  and  three. 

(2)  If  the  jury  believes  and  finds  from  the  evi- 
dence, that  the  depot  erected  and  maintained  by  the  de- 
fendant was  not  such  a  depot  as  it  was  required  to  erect, 
as  defined  by  instruction  No.  1,  but,  was  erected  within 
tlie  time,  it  was  required  to  erect  a  depot,  as  set  out  in 
instruction  No.  1,  it  will  find  for  plaintiff  the  difference, 
if  any,  between  the  fair  market  value  of  the  residue  of 
the  lands  owned  by  plaintiff,  at  said  place,  at  the  time 
the  depot  was  erected,  with  the  depot  thereon  which  was 
erected,  and  what  the  fair  market  value  of  said  lands 
would  have  been,  at  said  time,  with  such  a  depot  thereon, 
as  is  defined  in  instruction  No.  1 ;  but,  if  the  jury  believes 
from  the  evidence  that  the  depot  erected  and  maintained 
by  defendant  was  neither  erected  within  the  time  re- 
quired, nor  was  such  a  depot  as  required,  as  set  out  and 
defined  in  instruction  No.  1,  it  will  find  for  plaintiff  the 
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ilifFerence,  if  any,  between  the  fair  market  value  of  said 
lands,  with  the  depot  thereon  which  was  erected,  and 
what  the  fair  market  value  of  same  would  have  been 
with  a  depot  thereon  as  defined  in  instruction  No.  1  and 
in  addition  thereto,  a  sum  equal  to  the  interest  at  6% 
per  annum  from  the  time  a  depot  should  have'been  erect- 
ed as  set  out  in  instruction  No.  1,  up  to  the  time,  the  de- 
pot was  erected,  upon  the  difference,  if  any,  between  the 
market  value  of  said  lands,  with  the  depot  thereon,  which 
was  erected,  and  what  the  market  value  of  said  lands 
\^  ould  have  been  with  a  depot  thereon,  as  defined  by  in- 
struction No.  1. 

(3)  If  the  jury  believes  and  finds,  from  the  evi- 
dence, that  the  depot  erected  and  maintained  by  defend- 
ant was  such  a  depot  as  the  contract  required,  as  defined 
in  instruction  No.  1,  but,  was  not  erected  within  the 
time  required  by  the  contract  as  set  out  in  instruction 
No.  1,  it  will  find  for  the  plaintiff  a  sum  equal  to  the  in- 
terest at  6%  per  annum,  from  the  time  the  depot  should 
have  been  erected,  as  set  out  in  instruction  No.  1,  to  the 
time  of  the  erection  of  said  depot,  upon  the  difference, 
if  any,  betw:een  the  fair  market  value  of  the  lands  owned 
by  plaintiff,  at  said  place,  without  the  depot,  at  the  time 
the  depot  should  have  been  erected,  as  set  out  in  in- 
struction No.  1,  and  what  their  fair  market  value  would 
have  been  with  said  depot  thereon,  and  no  more. 

(4)  In  any  event,  the  damages  found  for  plaintiff 
must  not  exceed  the  sum  of  $10,000.00,  the  amount  claim- 
ed in  the  petition. 

(5)  If  the  jury  believes  from  the  evidence,  that  the 
defendant  within  such  a  time,  as  was  reasonably  neces- 
sary -for  the  purpose  after  the  completion  of  its  road,  so 
as  to  operate  trains  thereon,  erected  and  thereafter 
maintained  upon  the  land  conveyed  to  it  by  defendant, 
a  depot,  which  was  reasonably  adequate  for  the  accom- 
modation of  the  normal  uumber  of  passengers  and  the 
transaction  of  the  normal  freight  business,  at  said  place, 
in  the  ordinary  and  usual  way  in  which  a  depot  is  made 
use  of,  the  law  is  for  the  defendant  and  the  jury  will  find 
for  it. 

(6)  Any  number  of  the  jurors,  not  less  than  nine 
may  make  a  verdict,  but,  if  less  than  the  whole  number 
make  a  verdict,  each  of  those  agreeing  thereto  should 
sign  the  verdict.  If  all  the  jurors  agree  to  the  verdict, 
it  may  be  signed  by  any  one  of  them. 
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(b)  In  view  of  another  trial,  it  is  necessary  to  con- 
sider objections,  which  were  made  upon  the  trial  to  cer- 
tain testimony.  It  was  competent  for  the  plaintiff  to 
prove  the  prices,  at  which  he  had  sold  the  lots  in  the 
year,  1913,  and  thereafter,  and  that  he  sold  the  lots  upon 
the  representation,  that  the  defendant  had  covenanted 
to  build  and  maintain  a  depot,  there,  when  its  road 
should  have  been  completed  for  the  operation  of  trains, 
and  that  he  exhibited  to  the  purchasers  a  blue  print 
showing  the  location  of  the  lots  and  that  of  the  proposed 
depot.  It  was  likewise  competent  for  him  to  prove  the 
rescission  of  the  contracts  of  sale,  not  for  the  purpose 
of*  showing  his  losses  on  account  of  a  particular  sale  and 
rescission,  but,  as  tending  to  prove  the  market  value 
of  the  lands  without  a  depot  and  what  they  would  be 
worth  with  a  depot.  The  proof  of  the  rescission  can  be 
made  as  explanatory  of  the  reason,  why  the  plaintiff  was 
the  owner  of  the  land,  at  the  time  of  the  alleged  breach 
of  the  contract  by  defendant.  He  may  make  proof  of  his 
loss  of  the  enhancement,  if  any,  in  the  market  value,  if 
any,  of  the  lands  owned  by  him,  at  that  place,  at  the  time 
the  depot  should  have  been  erected  under  the  contract, 
whether  he  was  the  owner  of  same  by  either  legal  or 
equitable  title.  The  sales  and  rescissions  must,  however, 
be  proven  by  competent  evidence  for  that  purpose. 
While  he  cannot  prove  any  profits  which  he  might  have 
made  in  any  business  he  might  have  engaged  in  upon 
the  lands,  after  the  conveyance  by  him  to  defendant  of 
the  portion  conveyed  to  it,  he  may  prove  the  adaptation 
of  the  residue  of  the  lands  for  business  or  other  useful 
purposes  and  by  which  its  value  might  be  enhanced. 

For  the  reasons  stated  the  judgment  is  reversed  and 
cause  remanded  for  proceedings  not  inconsistent  with 
tills  opinidn. 


Pond  Gre^  Coal  Company  v.  Day,  et  aL 

(Decided  April  30,  1920.) 

Appeal  from  Pike  Circuit  Court. 

1.  Appeal  and  Error — When  Ceurt  Will  Not  Remand  Equity  Case. — 
This  court  will  not  remand  an  equity  case  to  enable  parties  to 
take  prdof  uiion  an  issue  directly  involved  and  essential  to  the 
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right  of  recovery  or  defense,  when  the  one  upon  whom  the  burden 
rested  to  establish  such  issue  declined  and  failed  to  introduce 
any  proof  whatever,  although  in  some  special  cases,  in  which 
peculiar  equitable  grounds  exist,  there  may  be  a  direction  for 
further  preparation. 

2.  Judgment — Correction  and  Review. — A  judgment  will  not  be  cor- 
rected after  the  expiration  of  the  term  at  which  it  was  rendered, 
either  upon  motion  or  petition,  for  a  mistake  or  oversight,  un- 
less such  mistake  or  oversight  is  shown  by  the  record  to  exist. 
The  manifestation  of  such  mistake  or  oversight  by  evidence 
aliunde  the  record  is  not  permissible  in  the  absence  of  fraud. 

3.  Action — Splitting  Causes  of  Action — Parties. — Parties  are  not 
permitted  to  split  their  cause  of  action  or  defense,  and  when  the 
parties  are  the  same,  or  in  privity,  a  second  suit  may  not  be 
maintained  upon  a  cause  which  existed  at  the  time  of  a  former 
one  between  the  same  parties  or  their  privies  involving  the  same 
subject-matter. 

4.  Vendor  and  Purchaser — Forfeiture — Restriction  Contained  in  Deed. 
— The  right  to  insist  upon  a  forfeiture  because  of  a  conveyance 
by  the  vendee  in  violation  of  a  restriction  contained  in  his  deed 
forbidding  sucn  conveyance  during  the  lifetime  of  the  vendor  is 
possessed  only  by  the  vendor  and  ceases  at  his  death,  unless 
otherwise  barred,  before  then,  and  no  such  proceeding  can  be 
maintained  by  his  assignee  after  his  death. 

AUXIER,  HARMAN  &  FRANCIS  for  appellant. 

J.  J.  MOORE  for  appellees. 

Opinion  of  the  Court  by  Judge  Thomas — Reversing. 

On  August  12,  1884,  Asa  Runyon  and  wife  executed 
a  deed  'c'o  their  son,  Jacob  Runyon,  and  his  wife,  to  a 
tract  of  land  in  Pike  county,  Kentucky,  containing  about 
four  hundred  acres,  but  described  in  the  deed  as  con- 
taining about  three  hundred  and  fifty  aci*es.  The  deed 
contained  this  clause:  **The  party  second  is  bound  to 
not  sell  said  land  during  said  Asa  H.  Runyon 's  life  time 
without  his  consent,  party  of  the  second  part." 

On  May  18, 1889,  Jacob  Runyon  and  wife  conveyed  to 
Arthur  Bright,  trustee,  all  of  the  coal  and  mineral  under 
one  hundred  and  eighty-five  acres  of  the  above  tract, 
being  that  portion  lying  east  of  a  certain  branch  run- 
ning through  it.  On  the  same  day  they  executed  an- 
other deed  to  Bright  as  trustee,  conveying  to  him  the 
mineral  under  one  hundred  and  ninety-five  and  one-half 
acres  lying  west  of  the  branch,  thus  leaving  about  twenty 
acres  along  the  branch  in  which  no  mineral  rights  were 
conveyed.    Asa  Runyon  learned  of  the  sale  of  the  min- 
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eral  rights  by  his  son,  contrary  to  the  restriction  in  the 
deed  to  him,  about  one  year  after  the  sales  were  made, 
but  he  took  no  steps  to  assert  his  rights  until  April  25, 
1912,  when  he  brought  suit  in  the  Pike  circuit  court 
against  the  Pond  Creek  Coal  Company,  who  had  be- 
come the  owner  of  the  mineral  rights  attempted  to  be 
conveyed  by  Jacob  Runyon  and  wife  through  interven- 
ing conveyances  from  Bright,  trustee,  and  in  his  peti- 
tion he  alleged  that  he  was  the  owner  of  and  entitled  to 
the  possession  of  the  mineral  under  the  entire  tract  con- 
veyed by  him  to  his  son,  and  alleged  that  the  latter,  in 
violation  of  the  restrictions  in  his  deed,  had  conveyed 
the  minerals  (on  the  east  side  of  the  branch)  under  one 
iiundred  and  eighty-five  acres  of  the  land,  and  that  such 
deed  constituted  a  cloud  upon  plaintiff's  title,  and  that 
the  defendant  was  claiming  to  be  the  owner  of  the  min- 
erals under  the  land  described  in  that  deed.*  The  prayer 
in  the  petition  asked  for  a  cancellation  of  the  deed  from 
Jacob  Runyon  and  wife  to  Bright,  trustee,  conveying 
the  minerals  under  the  one  hundred  and  eighty-five 
acres  as  a  cloud  on  plaintiff's  title.  That  suit  will  here- 
after be  referred  to  as  the  Runyon  case. 

Various  defenses  were  made  by  the  defendant  there- 
in, Pond  Creek  Coal  Company,  among  which  was  a  plea 
of  limitations,  but  all  of  the  defenses  were  disallowed, 
and  a  judgment  was  rendered  in  which  the  land  conveyed 
))y  Asa  Runyon  and  wife  to  Jacob  Runyon  and  wife  was 
described  in  a  general  way,  and  the  plaintiff  was  then  ad- 
judged this  relief: 

*'The  court  is  further  of  the  opinion  that  the  deed 
-  from  Jacob  Runyon  and  Sally  Runyon  to  Arthur  D. 
Bright,  trustee,  which  deed  bears  date  the  8th  day  of 
May,  1889,  and  now  of  record  in  the  Pike  county  court 
clerk's  office,  in  deed  book  *U,'  page,  497,  was  executed 
by  said  Runyon  and  wife  without  the'  consent  of  the 
grantor,  Asa  11.  Runyon,  and  that  the  same  did  not  pass 
title  to  the  said  Arthur  D.  Bright,  trustee,  and  it  is  there- 
fore adjudged  by  the  court  that  the  said  deed,  in  so  far 
as  it  conveys  the  coal  and  minerals  and  other  privileges 
in  and  under  said  land  is  hereby  cancelled  and  held  for 
naught." 

The  Pond  Creek  Coal  Company  prosecuted  an  ap- 
peal to  this  court,  and  the  judgment  was  affirmed  in  an 
opinion  reported  in  161  Ky.  64.  Since  that  opinion  was 
rendered  this  court,  in  the  case  of  Kentland  Coal  Com- 
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pany  v.  Keen,  168  Ky.  836,  overruled  that  opinion  in  so 
far  as  it  held  a  conveyance  in  violation  of  such  restric- 
tion was  void  and  not  voidable.  The  doctrine  of  the 
latter  case  was  followed  with  approval  in  the  subsequent 
cases  of  Francis  v.  Big  Sandy  Co.,  171  Ky.  209,  and 
Price  V.  Virginia  Iron,  Coal  &  Coke  Co.,  idem.  523.  No 
question  of  limitation  was  involved  in  the  Keen  case, 
and  the  court  had  no  occasion  to  review  the  soundness 
of  the  opinion  in  the  Runyon  case  upon  that  question, 
and  we  do  not  now  express  an  opinion  upon  tha't'  sub- 
ject, since  it  is  likewise  not  presented  by  this  appeal. 

On  December  21,  1917,  the  present  suit  was  brought 
by  appellees,  P.  W.  Day  and  Fon  Rogers,  against  the 
Pond  Creek  Coal  Company  and  other  individual  de- 
fendants, alleging  in  their  petition  that  plaintiffs  were 
the  owners  and  entitled  to  the  possession  of  five- 
sevenths  undivided  interest  in  all  of  the  minerals  under 
the  entire  tract  conveyed  by  Asa  Runyon  and  wife  to 
their  son,  Jacob  Runyon  and  wife,  and  that  the  other 
individual  defendants  were  the  owners  of  the  other  two- 
sevenths  undivided  interest  in  such  minerals.  They 
further  alleged  that  the  Pond  Creek  Coal  Company  was 
claiming  to  own  the  minerals  under  the  one  hundred  and 
ninety-five  and  one-half  acres  lying  west  of  the  branch 
running  through  the  Asa  Runyon  tract  as  a  remote 
vendee  through  the  second  deed  above  mentioned  from 
Jacob  Runyon  and  wife  to  Bright,  trustee.  Reference  was 
also  made  in  the  petition  to  the  suit  of  Asa  Runyon  v. 
Pond  Creek  Coal  Company,  the  entire  record  of  which 
was  filed  as  an  exhibit,  and  then  follows  this  allegation : 

*' Plaintiffs  state  that  by  inadvertence  or  mistake  on 
the  part  of  the  draftsman  of  said  judgment  that  the 
same  only  refers  to  deed  from  Jacob  Runyon  and  Sally 
Runyon  to  Arthur  D.  Bright,  trustee,  of  date  May  8, 
1889,  and  of  record  in  deed  book  *U,'  at  page  497,  when 
in  truth  and  in  fact  the  court  adjudged  that  each  of 
said  deeds  be  canceled  and  held  for  naught  that  were 
so  executed  to  Arthur  D.  Bright,  trustee,  but  by  mistake 
of  the  draftsman  the  same  was  not  inserted  in  the'  judg- 
ment, but  that  in  fact  the  lands  described  in  said  judg- 
ment embraced  the  entire  Asa  H.  Runyon  tract  and  all 
of  the  property  embraced  within  each  of  said  deeds  to 
the  said  Bright,  trustee,  and  it  was  the  intention  of  the 
court  to  and  the  court  did  in  fact  cancel  each  of  said 
deeds.'' 
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The  petition  closed  with  a  prayer  that  plaintiffs  and 
Ihe  individual  defendants  be  adjudged  the  owners  of  the 
undivided  interest  in  the  mineral  under  the  entire  Asa 
Kunyon  tract,  as  set  out  in  the  petition,  and  that  the 
judgment  in  the  Runyon  case  be  corrected  so  as  to 
cancel  both  of  the  deeds  executed  by  Jacob  Runyon  and 
wife  to  Bright,  trustee,  instead  of  only  one  of  them. 
The  deed  of  Jacob  Runyon  and  wife  to  Bright,  trustee, 
conveying  the  minerals  under  the  one  hundred  and 
eighty-five  acres  is  recorded  in  deed  book  *'XJ,'*  page 
497",  in  the  Pike  county  court  clerk's  office,  and  the  deed 
conveying  the  minerals  under  the  one  hundred  ninety- 
five  and  one-half  acres  is  recorded  in  the  same  book, 
page  517. 

The  answer  of  the  defendant,  Pond  Creek  Coal  Com- 
pany, denied  that  the  plaintiffs  owned  or  were  entitled 
to  the  possession  of  any  interest  in  the  minerals  under 
the  one  hundred  and  ninety-five  and  one-half  acre  tract, 
but  admitted  that  they  were  entitled  to  their  alleged  in- 
terest in  the  minerals  under  the  one  hundred  and  eighty- 
five  acre  tract.  It  denied  any  mistake  in  the  rendition 
of  the  judgment  in  the  Runyon  case  and  pleaded  that 
judgment  in  bar  of  plaintiffs '  right  to  the  relief  sought. 

Upon  submission  of  the  case  the  court  adjudged  that 
plaintiffs  and  the  individual  defendants  were  the  owners 
of  all  minerals  in  the  entire  Asa  Runyon  tract  in  the  pro- 
portions alleged  in  the  petition,  and  that  appellant's 
right  to  any  of  said  minerals  was  involved  and  adjudged 
in  the  Runyon  case,  and  ordered  and  directed  a  can- 
cellation of  the  deed  recorded  in  deed  book  "U/*  page 
517,  and  to  reverse  that  judgment  the  appellant  prose- 
cutes this  appeal. 

It  is  first  urged  for  a  reversal  that  plaintiff's  title 
to  the  minerals  under  the  one  hundred  and  ninety-five 
and  one-half  acre  tract  (which  is  the  only  matter  in- 
volved in  this  suit)  was  denied  by  the  answer,  and  they 
failed  to  introduce  any  evidence  on  that  issue,  and  for 
this  reason,  alone,  the  judgment  should  be  reversed. 
With  this  contention  we  are  compelled  to  agree.  There 
is  absolutely  no  testimony  of  any  character  in  the  en- 
tire record  showing  any  title  in  plaintiffs,  or  any  of  the 
individual  defendants,  to  the  minerals  involved.  Coun- 
sel for  appellees  seek  to  avoid  this  failure  of  proof  by 
saying: 
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**The  court  will  observe  that  each  of  the  parties  to 
this  litigation  rested  their  case  upon  the  theory  that  the 
only  issue  involved  was  the  validity  of  the  deed  of  record 
in  book  *U,'  page  517,  and  should  the  court  be  of  the 
opinion  that  the  denial  of  ownership  is-  such  as  to  re- 
quire the  introduction  of  title  papers,  and  should  this 
necessitate  a  reversal,  we  then  ask  the  court  not  to  pre- 
clude appellants,  or  either  party,  from  doing  this  upon 
a  return  of  the  case  to  the  lower  court.'' 

It  may  be  true  that  in  the  preparation  of  the  case 
the  appellant  sought  to  establish  its  right  to  the  min- 
erals involved  by  contending  that  the  deed  to  the  one 
hundred  and  ninety-five  and  one-half  acres  was  not  in- 
volved in  the  Runyon  cas3,  and  it  might  likewise  be 
tnie  that  appellees  contented  themselves  with  the  con- 
tention that  such  deed  was  involved,  and  was  in  fact 
cancelled,  but  by  mistake  or  oversight  it  was  not  in- 
cluded in  the  judgment,  but  these  respective  contentions 
would  not  relieve  appellees  from  establishing  their  right 
to  maintain  the  suit  when  their  title,  which  is  the  basis 
.>f  their  right,  was  expressly  denied.  Appellant  did  not 
waive  its  right  to  insist  upon  such  denial  by  contending 
that  the  deed  involved  in  this  suit  was  not  involved  in 
the  Runyon  case.  The  fade  that  it  was  not  so  involved, 
if  true,  was  but  an  additional  defense  to  its  denial  of 
plaintiff's  title. 

We  are  not  inclined  to  remand  the  case  for  further 
preparation.  The  very  foundation  of  the  suit  was  the 
appellee's  alleged  title  or  interest  in  the  subject  mat- 
ter involved.  To  remand  this  case  for  further  prepara- 
tion would  pave  the  way  for  like  practice  in  all  equity 
cases  where  there  was  a  total  or  a  partial  failure  of 
proof  upon  a  contested  issue,  and  which  would  result 
in  a  paralysis  of  that  wholesome  rule  of  public  policy, 
that  ** there  should  be  an  end  to  litigation."  Litigants 
are  entitle  to  their  day  in  court,  but  not  to  more  tJian 
one  if  they  have  had  a  fair  chance  to  be  heard.  It  may  be 
true  that  in  some  cases,  where  the  testimony  is  so  ob- 
scure that  it  would  be  manifestly  inequitable  and  unjust 
as  well  as  impossible  to  undertake  to  adjudicate  the 
rights  of  the  parties,  further  preparation  will  be  order- 
ed upon  a  return  of  the  case,  but  before  such  a  practice 
is  authorized,  there  must  exist  some  equitable  ground 
therefor,  which  is  wholly  lacking  in  this  case. 
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We  are  furthermore  convinced  that  the  judgment  In 
the  Runyon  case  is  a  bar  to  this  suit.  The  only  relief 
sought  in  that  case  was  the  cancellation  of  the  deed  by 
Jacob  Runyon  and  wife,  recorded  in  deed  book  *'XJ/' 
page  497,  conveying  the  minerals  under  the  one  hundred 
and  eighty-five  acre  tract.  It  is  true  that  plaintiff  in  that 
suit  alleged  ownership  to  the  minerals  under  the  entire 
tract,  but  he  had  the  right  to  waive  any  cause  of  action 
which  he  might  have  had  because  of  any  conveyance 
made  by  bis  son  in  violation  of  the  restrictions  contained 
in  his  deed  of  August  12, 1884.  If  he  saw  proper,  because 
of  consent  given  or  for  other  reasons,  to  proceed  for  the 
cancellation  of  only  one  of  two  or  more  deeds  made  by 
his  son,  he  had  a  perfect  right  to  do  so,  since  he  was  the 
only  one,  under  the  doctrine  of  the  Keen  case,  supra, 
who  had  the  right  to  proceed  for  any  violation  of  the 
restrictions  contained  in  his  deed.  It  might  be,  for 
aught  that  appears,  that  he  was  willing  and  had  given 
his  consent  for  his  son  to  convey  the  minerals  under  the 
one  hundred  and  ninety-five  and  one-half  acres,  but  un- 
willing for  him  to  convey  the  minerals  under  the  one 
hundred  and  eighty-five  acres.  But,  if  otherwise,  it  was 
his  duty  to  include  in  his  suit  all  of  the  causes  of  action 
existing  between  himself  and  the  Pond  Creek  Coal  Com- 
pany affecting  his  title  to  the  mineral  under  the  entire 
tract.  Dils  v.  Justice,  137  Ky.  822. 

Nor  is  this  a  case  calling  for  the  correction  of  the 
Judgment  because  of  a  mistake  or  oversight.  Such  a 
right  is  in  the  nature  of  one  for  relief  because  of  a 
clerical  misprision,  the  grounds  for  which  must  be  shown 
])y  the  record.  There  is  nothing  in  the  record  of  the 
Runyon  case  to  show  any  oversight  or  mistake  of  the 
court  in  rendering  its  judgment  therein,  since  nowhere 
bi  that  record  is  the  deed  to  the  one  hundred  and  nine- 
ty-five and  one-half  acres  mentioned,  and  the  facts 
showing  the  mistake,  if  any,  are  attempted  to  be  estab- 
lished by  evidence  aliunde  tho  record,  which  is  not  per- 
missible in  the  absence  of  fraud. 

However,  if  this  suit  could  be  treated  as  an  original 
one  to  cancel  the  deed  omitted  from  the  petition  and 
the  judgment  in  the  Runyon  case,  then  the  plaintiffs 
would  be  in  no  better  attitude,  unless,  perhaps,  the  suit 
had  been  brought  before  tli-'  death  of  Asa  Runyon,  which 
occurred  before  the  filing  of  this  .suit,  at  which  time  his 
right  to  insist  upon  the  violation  of  the  restrictions  in 
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his  deed  ceased,  and  the  deed  by  his  son  became  abso- 
lute and  immune  from  attack  by  any  assignee  of  Asa 
Runyon  after  the  latter 's  death  since  he  could  not  by  as- 
signjncnt  prolong  the  right  to  forfeit  beyond  his  life. 

We  therefore  conclude  that  the  judgment  should  be, 
and  it  is,  reversed,  with  directions  to  dismiss  the  peti- 
tion. 


Miller  v.  Edwards,  et  al. 

(Decided  AprU  30,  1920.? 

Appeal  from  Ballard  Circuit  Court. 

Champerty  and  Maintenance — Deeds. — The  widow  and  all  of  the 
children  of  decedent,  except  a  minor  daughter,  conveyed  their 
Interest  in  decedent's  farm  to  A.  The  minor  daughter,  after  be- 
coming of  age,  conveyed  her  undivided  one-fifth  interest  to  B 
who  brought  an  action  for  partition.  There  being  no  proof  that 
A  ever  indicated  to  the  minor  daughter,  his  co-tenant,  that  he 
was  holding  the  land  adversely,  the  chancellor  did  not  err  in 
refusing  to  hold  that  the  deed  to  B  was  champertous. 

W.  A.  ANDERSON  for  appellant. 

J.  B.  WICKLIFFE  and  HENRY  F.  TURNER  for  appellees. 

Opinion  of  the  Ooubt  by  Judge  Clabke — Affirming. 

Sam  Hicks  died  intestate  prior  to  1898  the  owner 
and  in  possession  of  about  100  acres  of  land.  He  left 
surviving  him  a  widow  and  five  children.  In  1898  the 
widow  placed  the  appellant  in  possession  of  the  land, 
and  in  1904  he  purchased  of  the  widow  and  the  children, 
other  than  Sammio  Hicks,  who  was  then  a  minor,  an  un- 
divided four-fifths  interest  in  the  land.  In  1914  Sammle 
Hicks,  havino:  arrived  at  her  majority,  conveyed  the  un- 
divided one-fifth  interest  which  she  had  inherited  from 
her  father,  Sam  Hicks,  to  J.  C.  Dupoyster.  Thereafter 
Dupoyster  instituted  this  action  for  partition,  alleging 
that  he  was  the  owner  of  an  undivided  one-fifth  interest 
in  the  land ;  that  the  appellant.  Miller,  was  the  owner  ot 
an  undivided  four-fifths  interest  therein,  and  that  the 
land  was  divisible.  Appellant  filed  answer  pleading  that 
at  the  time  the  deed  was  made  by  Sammie  L.  Hicks  to 
the  plaintiff,  Dupoyster,  he  was  in  the  adverse  posses- 
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sion  of  the  whole  of  the  tract,  claiming  the  same  as  his 
own,  and  that  the  deod  to  I)uix)yster  was  therefore 
champertous  and  void.  By  reply  plaintiff  denied  that 
the  defendant's  possession  was  adverse  to  Sammie 
Hicks  and  sotting  up  the  facts  with  reference  to  the  title, 
alleged  that  his  possession  was  amicable  at  all  times. 
Defendant  filed  rejoinder  traversing  the  affirmative  al- 
legations of  the  reply  with  reference  to  possession.  The 
plaintiff  having  died  intestate  the  cause  was  revived  in 
the  names  of  his  heirs.  Upon  submission  the  chancellor 
disallowed  appellant's  plea  of  champerty  and  adjudged 
the  partition  of  the  land  in  kccordance  with  the  prayer 
of  the  petition,  from  which  judgment  the  defendant  ap- 
peals. 

It  does  not  appear  when  Sammie  Hicks  reached  her 
majority  and  defendant  simply  proves  that  he  had  been 
in  possession  and  living  upon  the  land  continuously 
since  1898,  but  he  offered  no  proof  of  any  word  or  act 
of  his  that  would  have  apprised  Sammie  Hicks,  after 
she  became  of  legal  age,  that  he  was  holding  or  claiming 
adversely  to  her,  or  otherwise  than  as  her  co-tenant 
under  the  deed  he  had  procured  from  the  other  heirs  of 
her  father,  which  purported  to  convey  to  him  only  an 
uudivided  four-fifths  interest  in  the  land. 

As  was  said  in  Wall  v.  Wayland,  2  Met.  155,  the 
champerty  act  '^applies  as  well  to  deeds  made  by  co- 
tenants  as  to  other  conveyances  whenever  the  tenant  In 
possession  at  the  time  of  such  deeds  is  holding  the  land 
attempted  to  be  conveyed  adversely  to  the  rights  of  the 
grantors  in  such  deeds.  But  before  applying  the  act  to 
such  conveyances  there  should  be  clear  and  satisfactory 
evidence  of  his  adverse  holding  by  the  tenant  in  common. 
He  should  by  specific  and  unequivocal  acts  have  re- 
nounced his  allegiance  to  his  co-tenants.  The  law  pre- 
sumes his  possession  to  be  that  of  his  co-tenants  and  to 
refute  that  presumption  he  should  do  some  act  that 
would  be  equivalent  to  an  ouster  of  those  with  whom 
he  has  been  associated  in  tenancy.  Nothing  else  ought 
to  or  will  suffice." 

To  the  same  effect  are  Barrett,  et  al.  v.  Cobum,  3 
Met.  511;  Russell,  &c.  v.  Doyle,  &c.,  84  Ky,  386,  1.  S.  W. 
(504;  Adkins  v.  Whalen,  87  Ky.  153,  7  S.  W.  912,  10  A. 
S.  R.  470. 

But  even  if  we  might  assume  that  Sammie  Hicks  was 
a  party  to  the  title  bond  from  the  widow  and  children  of 
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Sam  Hicks,  under  which  the  defendant  claims  to  have 
entered  upon  the  land  in  1898,  which  does  not  clearly 
appear,  that  fact  would  not  be  sufficient  to  make  his 
possession  adverse  to  her,  or  the  champerty  act  applica- 
ble here,  since  she  was  then  an  infant.  Moore  v.  Baker, 
9^  Ky.  518,  18  S.  W.  363;  Vallandingham  v.  Johnscm, 
85  Ky.  288,  3  S.  W.  173. 

Wherefore  the  judgment  is  affirmed. 


Brown  v.  Commonwealth. 

(Decided  April   30,  1920.) 

Appeal  from  Jefferson  Circuit  Court 
(Criminal  Division). 

1.  Criminal  Law—Appeal  and  Error.—A  verdict  of  guilty  will  not  be 
reversed  where  upon  a  consideration  of  the  whole  case  it  satis- 
factorily appears  that  accused  has  had  a  fair  and  impartial  trial 
and  his  substantial  rights  have  not  been  prejudiced. 

2.  Criminal  Law — Identification  of  Accused  by  Voice. — The  voice  is 
a  competent  means  of  identification  and  may  be  made  the  basis 
of  the  conviction  of  one  charged  with  a  criminal  offense,  especially 
where  accused  wore  a.  mask  at  the  time  the  crime  was  committed. 

S.  A.  ANDERSON  for  appellant. 

CHARLES  I.  DAWSON,  Attorney  General,  and  T.  B.  McGREGOR, 
Assistant  Attorney  General,  for  appellee. 

Opinion  of  the  Co^bt  by  Judge  Quin — ^AJBSrming. 

Appellant  was  indicted  and  upon  trial  found  guilty 
of  the  crime  of  rape  and  sentenced  to  the  penitentiary 
for  a  term  of  twenty  years.  If  guilty,  the  sentence  was 
none  too  severe. 

A  reversal  is  asked  on  the  grounds  that  the  verdict 
is  contrary  to  the  evidence  and  that  accused  did  not  have 
a  fair  and  impartial  trial.  Under  section  271  Criminal 
Code  the  trial  court  is  authorized  to  grant  defendant  a 
new  trial  when  his  substantial  rights  have  been  preju- 
diced in  certain  enumerated  cases,  and  upon  appeal  a 
judgment  of  conviction  will  be  reversed  for  error  com- 
mitted by  the  trial  court,  when,  upon  a  consideration  of 
the  whole  case  the  court  is  satisfied  defendant  has  been 
prejudiced  in  said  rights,  Criminal  Code,  section  340. 
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We  fail  to  find  in  this  record  anything  justifying  or  au- 
thorizing a  reversal  of  the  judgment  appealed  from. 

The  unfortunate  victim  is  a  married  woman  with  six 
children.  She  was  ravished  in  the  presence  of  her  hus- 
band after  the  perpetrator,  a  nocturnal  intruder  bent  on 
robbery  had  been  foiled  in  the  attempted  robbery.  It 
doth  abhor  one  to  think  a  person  would  even  attempt 
such  a  deed  under  the  circumstances ;  its  accomplishment 
makes  one  shudder. 

The  revolting  facts  have  no  place  in  a  published 
opinion  and  for  the  sake  of  decency,  morality  and  the 
good  of  society  they  will  not  be  stated. 

According  to  testimony  in*£roduced  in  defendant's 
behalf  on  his  motion  for  a  new  trial,  the  prosecuting 
witness  said  she  thought  the  man  first  brought  before 
her  by  the  police  was  the  guilty  party,  but  later  she 
modified  this  statement.  She  denied  this  and  says  she 
immediately  told  the  police  it  was  not  the  man  and  they 
thereupon  released  him.  When  the  defendant  was 
brought  before  her  a  few  hours  later  she  positively 
identified  him  as  the  one.  She  so  testified  in  the  police 
court  and  again  upon  the  present  trial.  During  the 
hearing  on  the  motion  for  a  new  trial  she  was  asked  and 
made  the  following  response  to  a  question  by  the  at- 
torney for  the  Commonwealth: 

*'Q.  Finally  when  this  man  was  brought  in  with  an- 
other man,  did  you  have  any  hesitation  in  your  mind 
about  identifying  him  ?  A.  No,  sir ;  I  said  all  the  time  he 
was  the  man  and  I  say  so  yet  he  is  the  one.'* 

Her  testimony  finds  corroboration  in  the  evidence 
given  by  the  police  officers.  Identification  was  made  (a) 
by  a  pin  worn  by  the  assailant — one  of  the  same  descrip- 
tion was  found  on  defendant  when  arrested;  (bj  by  his 
neigh t,  and  (c)  by  his  voice. 

It  was  a  question  for  the  jury  whether  the  testimony 
sufficiently  established  the  matter  of  identification  and 
we  are  unable  to  say  the  conclusion  reached  by  them  was 
not  justified  by  the  evidence.  The  face  is  not  the  only 
means  of  identification;  the  voice  is. competent  as  such 
and  by  such  means  alone  may  one  be  sufliciently  identi- 
fied. The  distinguishability  of  the  voice  has  been  made 
the  basis  of  convictions  in  criminal  courts.  Wharton's 
Crim.  Evid.,  sec.  803.  A  person  can  ascertain  and 
know  facts  by  and  through  the  exercise  of  their  percep- 
tive faculties,  the  five  senses,'  and  such  facts  they  may 
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etate.  In  the  nature  of  'I'hings  this  must  be  so,  where  as 
here  the  intruder  wore  a  mask  which  so  dis^ised  his  f  a/- 
cial  appearance  as  to  prevent  identifica'rion  by  this  means. 
]6  C.  J.  549;  Underbill  on  Criminal  Evidence,  sec.  56; 
Ogden  V.  The  People,  134  111.  599,  25  N.  E.  755;  State  v. 
Herbert,  63  Kan.  517,  66  Pac.  235;  Commonwealth  v. 
Williams,  105  Mass.  62;  Commonwealth  v.  Hayes,  138 
Mass.  185;  State  v.  Hopkirk,  84  Mo.  278;  Pritchett  v. 
Johnson,  5  Neb.  (unofficial)  49,  97  N.  W.  233;  State  v. 
Karas,  43  Utah  506. 

When  arrested  defendant  was  unable  to  give  a 
coherent  account  of  his  whereabouts  the  night  of  the 
crime  and  for  two  or  three  days  before;  he  made  con- 
laicting  statements  in  this  regard. 

It  is  said  that  because  the  prosecuting  witness  was 
a  white  woman  and  the  accused  a  negro,  the  jury  was 
prejudiced  against  him.  There  is  no  ground  for  this 
argument.  Had  the  crime  been  committed  by  a  white 
man,  the  jury  should,  and  doubtless  would  have  meted 
out  the  same  punishment.  Had  the  jury  been  composed 
entirely  of  members  of  his  own  race,  they  could  not 
have  done  differently.  The  death  penalty  for  this  crime 
is  authorized  by  Kentucky  Statutes,  sec.  1154,  so  it 
would  seem  the  jury  was  most  temperate  in  their  ver- 
<iict  when  we  consider  the  heinousness  of  the  deed. 

Our  inquiry  is  directed  to  the  fairness  and  impartial- 
ity of  the  trial,  and  satisfied  as  we  are  that  defendant 
has  no  cause  to  complain,  the  record  being  free  of  error, 
the  judgment  must  be  affirmed. 


Denniston,  et  aL  v.  Kenova  Oil  Company,  et  al. 

(Decided  April  30,  1920.) 

Appeal  from  Meuefee  Circuit  Court. 

1*  Mines  and  Minerals — Rent — Estoppel — Forfeiture. — In  an  oil  and 
gas  lease  dated  January  28,  1916,  provision  was  made  for  the  pay- 
ment of  rent  quarterly  in  advance  until  the  completion  of  the 
well.  None  of  these  payments  was  made  as  specified,  one  being 
275  days  overdue;  all  the  payments  were  accepted  without  objec- 
tion; oil  was  discovered  on  an  adjoining  tract  of  land  July  30, 
1918;  the  installment  due  July  28,  1917,  reached  lessor  when 
about  twelve  days  overdue,  but  he  refused  to  accept  it;   Held, 
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that  by  their  course  of  dealing  the  lessor  was  estopped  from 
claiming  a  forfeiture  because  of  delay  in  the  payment  of  the  last 
installment,  in  the  absence  of  notice  that  he  would  elect  to  de- 
clare the  lease  forfeited. 

2.  Mines  and  Minerals — Rent — Forfeiture. — The  courts  generally 
hold  lessees  in  oil  and  gas  leases  to  a  strict  compliance  with  the 
terms  of  the  lease,  and  unless  the  lessor  by  his  acts  or  conduct 
has  induced  or  led  the  lessee  to  believe  that  the  payment  of  rentals 
will  not  be  required  when  due  the  lessor  has  the  right  in  the  case 
of  default  in  the  payment  of  any  installment  of  rent  to  declare 
the  lease  forfeited. 

3.  Mines  and  Minerals — Rent — Forfeiture. — ^Where  lessor  accepts 
rent  past  due  and  does  not  require  strict  conformity  to  the  lease 
as  to  payment  of  rentals,  if  he  desires  to  forfeit  the  lease  for 
failure  to  promptly  meet  these  payments,  equity  requires  that 
reasonable  notice  of  this  intention  be  given. 

4.  Mines  and  Minerals — Default  in  Payment  of  Rent — Waiver. — Re- 
ceiving rent  aiter  default  made  will  be  a  waiver  of  the  right  io 
declare  a  forfeiture  for  failure  to  pay  the  rent  at  the  time  stipu- 
lated in  the  lease. 

W.  B.  WHITE,  CHARLES  D.  GRUBBS  and  T.  L.  CAUDEL  for 
appellants. 

J.  B.  ADAMISON,  H.  R.  PREWITT  and  OLAY  &  HOGOE  tor  ap- 
pellees. 

Opinion  of  the  Coubt  by  Judge  Quin — ^Affirming. 

The  appellant,  Denniston  and  his  wife,  on  January 
28,  1916,  executed  to  Friend  &  Maple  an  oil  and  gas 
lease  upon  a  tract  of  about  100  acres  of  land  in  Menefee 
county,  for  a  consideration  of  $1.00.  In  the  event  a 
Avell  was  not  completed  within  one  year  from  that  date 
lessees  agreed  to  pay  a  yearly  rental  of  10c  per  acre, 
payable  quarterly  in  advance  during  the  life  of  the  lease, 
and  until  a  well  was  completed.  It  is  unnecessary  to 
mention  other  provisions  of  the  lease. 

March  7,  1916,  this  lease  was  assigned  to  the  ap- 
pellee, Kenova  Oil  Company,  which  company  on  August 
23,  1918,  assigned  it  to  the  appellees.  Back  and  Enoz. 
September  5,  1918,  Knox  assigned  to  appellee  Kash  an 
interest  in  said  lease.  Prior  to  August  23rd,  1918,  Knox 
secured  from  the  Kenova  Company  an  option  to  pur- 
chase this  and  o'ther  leases,  being  the  same  as  those  in- 
eluded  in  the  assignment  of  August  23rd.  August  5th, 
1918,  Denniston  and  wife  executed  to  the  appellant 
Chiles  a  lease  on  the  same  property  covered  by  the  lease 
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to  Friend  &  Maple,  for  the  recited  consideration  of 
$1.00.  The  real  consideration  was  $1,000.00,  which  was 
paid  August  17,  1918. 

The  present  suit  was  filed  by  Denniston  August  7, 
1918,  a  lis  pendens  notice  wasl  filed  in  the  county  clerk  ^s 
office  on  the  following  day.  A  cancellation  of  the  first 
lease  was  sought  on  the  ground  that  the  failure  to  pay 
the  installment  of  rent  due  July  28,  1918.  forfeited  the 
lease.  Chiles  was  made  a  defendant  in  the  answer  and 
cross-petition  filed  by  the  appellees.  In  his  answer 
Chiles  alleged  the  non-payment  of  the  rental  due  July 
28,  1918,  that  the  consideration  for  his  lease  was  not  to 
be  paid  until  it  was  determined  that  the  first  lease  had 
been  forfeited;  it  was  further  alleged  that  in  considera- 
tion of  advice  given  to  the  appellees  by  him,  which  en- 
abled them  to  keep  alive  certain  leases  which  they  were 
contemplating  purchasing,  appellees  had  agreed  to  waive 
any  claim  to  or  interest  in  the  first  lease  herein  mention- 
ed, and  they  are  now  estopped  from  asserting  any  claim 
or  right  thereto.  That  acting  upon  this  agreement  and 
lieing  satisfied  the  lease  had  become  forfeited  he  paid  to 
Denniston  the  agreed  consideration  of  $1,000.00. 

It  is  conceded  that  Knos^  was  not  present  wlien  his 
co-appellees  conferred  with  Chiles;  iBack  admits  the 
substance  of  the  agreement  as  contended  by  Chiles,  and 
adopts  the  Chiles  pleading  as  his  own.  Back  did  not 
claim  to  waive  or  give  to  Chiles  any  interest  of  Eoiox. 
We  are  satisfied  that  whatever  may  have  been  the  agree- 
ment between  Chiles  and  others  on  August  4th  "or  5th, 
nothing  was  said  or  done  in  any  wise  affecting  the  inter- 
est of  Knox  in  and  to  said  lease. 

The  main  question  at  issue  relates  to  the  status  of 
the  first  lease.  If  as  contended  by  appellant  it  had  be- 
come forfeited  because  of  the  non-payment  of  the  in- 
stallment due  July  28,  1918,  the  lessors  were  privileged 
to  execute  the  top  lease  to  Chiles,  but  if  at  the  time  of 
the  execution  of  the  lease  to  Chiles  the  first  lease  was 
still  in  existence  then  Chiles  acquired  no  right  by  the 
lease  of  August  5th,  and  is  entitled  only  to  such  interest 
as  he  may  have  received  under  the  agreement  with  or 
assignment  from  Back. 

The  lower  court  dismissed  the  petition,  cancelled  the 
second  lease,  held  that  Chiles  was  the  owner  of  an  un- 
divided one-half  interest  in  the  first  lease,  by  reason  of 
the  assignment  or  agreement  with  Back,  and  adjudged 
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to  Knox  and  Kasli  the  remaining  one-half  of  said  lease- 
hold. 

The  due  dates  of  the  Installments  of  rent  or  delay 
money  and  the  dates  when  paid  dre  shown  in  the  follow- 
ing statement: 

Installment  Due.  Paid. 

Jan.  28,  1917  Oct.    30,  1917 

Apr.  28,  1917  Aug.   13,  1917 

July  28,  1917  Aug.    13,  1917 

Oct.   28,  1917  Sept.  27,  1917 

Jan.  28,  1918  Mar.     4,  1918 

Apr.  28,  1918  Apr.    17,  1918 

A  check  for  the  installment  due  July  28,  1918,  was 
mailed  at  New  York,  August  5,  1918,  reached  lessor's 
])ostoffice  August  7th,  and  was  delivered  to  him  August 
9th,  but  he  declined  to  receive  it,  as  likewise  a  tender  of 
said  installment  made  to  him  on  October  30,  1918. 

The  Kenova  Company,  in  its  letter  dated  October  30, 

1917,  to  the  lessor  enclosing  the  installment  for  January 
28,  1917',  included  in  its  check  $10.00  as  the  total  rental, 
for  the  year  1916,  which  at  a  date  subsequent  to  the  ex- 
ecution of  the  lease  it  agreed  to  pay. 

From  the  foregoing  table  it  will  be  seen  the  parties 
entirely  disregarded  the  terms  of  the  lease  as  to  the  time 
c»f  payment.  Prior  to  the  execution  of  the  top  lease  to 
(Tillies  the  lessor  never  demanded  a  strict  compliance 
with  the  provision  of  the  lease,  but  accepted,  as  will  be 
seen,  rentals  in  some  instances  several  mouths  overdue. 
Of  the  six  installments  from  January,  1917,  to  April, 

1918,  two  of  them' were  paid  in  advance,  one  about  31 
days,  the  other  11  days;  bat  as  to  the  others,  they  were 
paid  and  received  without  question  when  16,  35, 107,  and 
275  days  overdue. 

Since  the  main  object  or  consideration  for  oil  and 
gas  leases  is  the  prospective  exploration  of  the  land,  the 
courts  generally  have  held  the  lessees  to  a  strict  com- 
pliance with  the  terms  and  conditions  of  the  lease,  and 
unless  the  lessor  has  lulled  the  lessee  into  a  feeling  of 
security  and  by  his  acts  or  conduct  induced  or  led  the 
lessee  into  the  belief  that  he  w^ould  not  be  required  to 
pay  the  delay  money  promptly  when  due,  the  lessor  has 
ilie  right,  whenever  default  has  been  made  by  the  lessee 
in  the  payment  of  the  installments  of  rent,  to  declare  a 
forfeiture  of  the  lease.  Where  the  rent  has  been  paid 
sxad  accepted  unconditionally  by  the  lessor  this  satisfies 
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the  demand  of  the  contract  up  to  that  date,  and  the  lessee 
has  the  right  to  assume  that  the  lessor  was  satisfied  to 
receive  the  rentals  in  lieu  of  the  development  of  the 
land.  Monarch  Oil,  Gas  &  Coal  Co.  v.  Eichardson,  124 
Ky.  604,  99  S.  W.  668. 

Where  the  lessor  accepts  past  due  installments  of 
rent  or  compensation  money  from  time  to  time  and  does 
not  require  the  lessee  to  strictly  conform  to  the  pro- 
visions of  the  lease  in  regard  to  the  payment  of  rentals, 
in  case  he  desires  to  forfeit  the  lease  for  failure  to 
promptly  meet  the  stipulated  demands  at  their  maturity, 
equity  requires  that  reasonable  notice  be  given  to  the 
iessee  of  his  intention  to  demand  strict  payment  or  for- 
feiture. Any  course  of  dealing  that  leads  lessee  to  be- 
lieve the  lessor  will  not  demand  the  forfeiture  growing 
out  of  the  failure  to  promptly  pay  the  rental,  offers  a 
reasonable  excuse  to  lessee  for  not  paying  promptly,  and 
where  the  lessor  under  such  circumstances  attempts  to 
declare  a  forfeiture,  without  reasonable  notice  to  the 
lessee  of  his  intention  so  to  do,  relief  against  forfeiture 
will  be  afforded  in  equity.  Archer's  Law  and  Practice 
in  Oil  and  Gas  Cases,  p.  239.  The  least  favored  of  all 
forfeitures  are  those  founded  upon  mere  delay  in  the 
payment  of  money. 

It  is  manifest  that  no  question  would  have  been 
raised  about  the  few  days  of  delay  in  the  payment  of 
the  July,  1918,  installment  had  not  the  owners  of  an  ad- 
joining lease  on  July  30,  1918,  discovered  oil  on  their 
premises.  At  this  time  lessees  had  no  notice  there  would 
be  any  change  in  the  policy  of  the  past  to  accept  pay- 
ments overdue.  Except  for  their  acquiesence  in  the 
receipt  of  rent  installments  when  long  past  due,  lessors 
would  have  had  the  right,  under  the  lease,  to  declare  a 
forfeiture  upon  non-payment  of  any  installment.  As 
said  in  Thornton  on  the  Law  of  Oil  and  Gas,  sec.  183 : 

**  Receiving  rent  after  default  made  will  be  a  waiver 
of  the  right  to  declare  a  forfeiture  for  failure  to  pay  the 
rent  at  the  time  stipulated  for  its  payment  in  the  lease." 

To  same  effect  see  Pomeroy's  Equity  Jurisprudence, 
sec.  451 ;  and  Taylor  on  Landlord  and  Tenant,  sec.  497, 
and  the  following  cases:  Orr  v.  Zimmerman,  et  al.,  63 
Mo.  72;  Hukill  v.  Myers,  36  W.  Va.  639;  Bellinger  v. 
Smith,  142  La.  1009,  77  So.  947;  Thropp,  etc.  v.  Field,  26 
N.  J.  Eq.  82;  Westmoreland,  etc.,  N.  Gas.  Co.  v.  De- 
Witt,  et  al.,  130  Pa.  St.,  335, 18  Atl.  724. 
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Great  stress  is  placed  by  respective  counsel  on  the 
case  of  Zeigler,  etc.  v.  Hopkins,  etc.,  258  Fed.  467,  and 
same  case  on  appeal,  259  Fed.  43.  In  that  case  there  was 
a  ten  days'  delay  in  the  payment  of  the  rental.  The  dis- 
trict court  held  that  this  delay  did  not  work  a  forfeiture 
of  the  lease,  but  the  circuit  court  of  appeals  reversed 
this  judgment.  Drawing  a  distinction  between  an  **or'' 
and  an  '* unless^'  lease,  it  held  that  the  lease  was  of  the 
latter  character,  and  the  failure  to  pay  the  rental  when 
due  forfeited  all  rights  of  the  lessee. 

In  Ohio  Valley  Oil  Co.  v.  Irvin  Development  Co., 
185  Ky.  517,  212  S.  W.  110,  there  was  a  three  days'  delay 
in  the  payment  of  the  rental  and  we  held  this  did  not 
forfeit  the  lease.  In  ^hat  case  the  rent  was  deposited  in 
the  bank  as  provided  in  the  lease ;  it  was  commingled 
with  other  money  belonging  to  the  lessor,  and  there  had 
been  no  return  or  offer  on  the  part  of  the  lessor  to  re- 
turn said  rental.  This  case  was  disposed  of  on  demurrer, 
and  w^e  held  that  under  tlie  allegation  of  the  pleading 
the  lower  court  should  have  overruled  the  demurrer  to  • 
the  answer  as  amended. 

In  Plummer  v.  Southern  Oil  Co.,  185  Ky.  243,  214  S. 
W.  896,  the  installment  fell  due  on  Sunday,  October  21, 
3917;  a  check  was  left  wi'th  the  depository  on  the  follow- 
ing day;  the  money  was  not  placed  to  the  credit  of  the 
lessor  because  he  had  instructed  the  cashier  not  to  re- 
ceive it.    The  payment  was  held  to  be  in  time. 

These  cases  are  not  directly  in  point  because  in  no 
one  of  them  does  it  appear  what  had  been  the  course  of 
dealing  betAveen  the  parties  regarding  the  payment  of 
delay  money,  the  vital  question  here.  Acceptance  of  one 
payment  one  day  late  was  held  in  Frank  Oil  Co.  v.  Belle- 
vue  Gas  &  Oil  Co.,  2£r  Okla.  719,  insufficient  to  show  the 
lessor  reasonably  indicated  to  lessee  it  would  w^aive 
strict  compliance  as  to  time  of  payment. 

In  the  instant  case,  instead  of  one,  several  rental 
periods  are  involved.  Not  a  single  payment  under  the 
lease  was  made  according  to  its  terms.  That  lessee  did 
not  make  and  lessor  did  not  demand  payment  quarterly 
evinces  such  a  departure  from  and  waiver  of  the  rigid 
provisions  of  the  lease  as  makes  it  inequitable  for  lessor, 
under  the  circumstances  to  insist  upon  a  forfeiture. 

Why  did  Denniston  on  several  occasions  willingly  ac- 
cept gales  of  rent  long  past  due,  if,  as  he  now  contends, 
a  forfeiture  for  non-papneut  had  taken  place?  By  re- 
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ceiving  the  rent,  when  he  could  have  insisted  upon  a  for- 
feiture, he  led  lessees  to  believe  that  strict  observance  of 
their  covenant  in  this  respect  would  not  be  insisted  upon, 
as  it  had  not  been  before. 

Having  failed  to  speak  when  he  should  have  spoken 
he  will  not  be  heard  now  when  he  attempts  to  declare  the 
lease  forfeited. 

For  the  reasons  herein  stated  the  judgment  will  be 
affirmed. 


Morris  Shoe  G>mpany  v.  Coleman. 

(Decided  May  4,  1920.) 

Appeal  from  McCracken  Circuit  Court. 

1.  Contracts— Construction. — ^The  cardinal  principle  in  the  construo* 
tion  of  a  contract,  1b  to  so  construe  it  so  as  to  effectuate  the  in- 
tention of  the  partiee. 

2.  Contracts — ^Intention  of  Parties. — ^When  the  terms  of  a  contract 
are  indefinite,  uncertain  or  ambiguouSi  the  9Ul>Ject  matter,  the 
purpose  d  its  maldng,  the  cHuation  of  the  parties  and  the  sur- 
rounding circumstances  may  be  considered,  in  arriving  e;t  the  in- 
tention of  the  parties,  and  suibeequent  acts  of  the  parties  in  the 
application  of  the  contract  may  be  looked  to. 

3.  Contracts— Discharge  of  Employe — ^Damagea— Burden  d  Proof. 
— ^Where  an  employe  under  a  contract  for  a  definite  term  of 
service  is  diecharged  by  the  employer,  in  a  suit  for  damages 
for  the  wrongful  discharge  by  the  employe,  the  burden  is  upon 
the  employer  to  allege  and  prove  the  incompetence  of  the  em- 
ploye, if  he  relies  upon  such  defense  as  a  Justification  for  the 
discharge. 

4.  Contracts— Failure  of  Performance.— Where  one  party  to  a  con- 
tract notifies  the  other  that  he  will  not  perform  his  part  of  it, 
the  other  party,  when  suing  upon  it  Is  relieved  from  the  necee- 
Bity  of  showing  a  performance  or  tender  of  performance  upon 
his  part  of  conditions,  which  he  would  otherwise  be  required  to 
perform  of  offer  to  do  so. 

5  Contracts — ^Discharge  of  Employe — Damages. — ^Where  an  employe 
undei*  a  contract  for  a  definite  period  of  service  is  wrongfully 
discharged,  the  damage  to  which  he  is  entitled  is  the  difference 
between  the  wages  ne  would  have  received  for  the  remainder  of 
the  term  at  the  agreed  wage,  less  the  sum  which  he  received  for 
similar  services  or  by  the  exercise  of  ordinary  diligence  would 
haV&  received  during  the  remainder  of  the  term. 

6.  Contracts — Discharge  of  Employe. — ^Where  an  employe  under  a 
contract  for  a  definite  term  is  wrongfully  discharged,  and  his 
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employer  offers  him  employment,  lie  should  accept  it,  unless  the 
acceptance  would  sacrifice  his  rights  under  the  contract,  from 
which  he  had'  been  discharg:ed. 

MOCQUOT,  BERRY  &  REED  for  appeUant. 

J.  R.  GROGAN  and  A,  M.  NICHOLS  for  appellee. 

Opinion  of  the  Court  by  Judge  Hurt — ^Affirming. 

The  appellee,  Coleman  as  plaintiflf  below,  instituted 
ll)is  action  against  the  appellant,  Morris  Shoe  Company, 
to  recover  damages  for  an  alleged  breach  of  contract  be- 
tween them,  whereby  the  defendant  had  employed  the 
yjlaintiflf  to  work  for  it  as  a  salesman  in  its  store  at 
Paducah.  Upon  a  trial  by  jury,  a  verdict  was  returned 
for  the  plaintiff  and  a  judgment  rendered  in  accordance 
therewith.  The  defendant's  motion  for  a  new  trial  hav- 
ing been  overruled,  it  has  appealed. 

Thle  terms  of  the  contract  relied  upon  by  the  plain- 
tiff are  embraced  by  a  letter,  which  he  had  received  from 
the  defendant,  and  which  proposed  terms  of  employment, 
and  which  he  had  accepted.  The  plaintiff  was  at  the  time 
of  the  receipt  of  the  letter  a  resident  of  the  state  of 
Alabama,  and  by  the  letter  the  defendant,  in  substance, 
proposed  to  him,  that  if  he  would  remove  to  Paducah. 
and  work  for  it,  beginning  on  the  15th  day  of  August, 
1918,  that  it  would  guarantee  to  him  a  salary  of  $1,800.00, 
based  upon  7%  of  the  net  sales  and  after  the  first  year 
of  service  would  arrange  for  him  to  take  an  interest  in 
the  company,  and  would  let  the  profits  of  the  business 
pay  for  the  interest.  The  letter,  further,  stated,  that,  it 
would  want  him  to  act  as  assistant  manager,  and  take 
control  of  the  business  when  the  manager  was  absent. 
The  letter  concluded  with  the  assurance  that  after  two 
years  the  plaintiff  would  **be  on  an  easy  road  to  make 
some  real  money."  The  plaintiff  averred  in  his  petition 
that  the  defendant,  by  a  contract  which  was  in  writing, 
had  employed  him  to  work  as  a  salesman  for  it  for  the 
period  of  one  year  from  August  15th,  1918,  and  promised 
to  pay  him  the  sum  of  $1,800.00  per  year,  payable  at 
$150.00  per  month.  He  further  averred  that  he  accepted 
the  contract  and  entered  into  the  service  of  the  defendant 
and  continued  in  it  until  the  first  day  ^of  January,  1919, 
when  the  defendant  broke  and  violated  its  contract  by 
discharging  him  from  its  service,  and  refusing  to  further 
permit  him  to  serve  it,  or  to  comply  with  his  contract 
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with  it.  The  writing  was  filed  with  the  petition  and  as 
a  part  of  it.  The  defendant  by  its  answer  denied  that 
the  writing  constituted  a  Contract  by  which  the  plaintiff 
was  employed  by  the  defendant  for  one  year  at  a  wage 
of  $1,800.00  for  the  year,  or  for  any  length  of  time.  The 
evidence,  without  contradiction,  proved  that  the  pro- 
posals contained  in  the  letter  were  accepted  by  the  plain- 
tiff, and  there  is  no  fact  nor  inference  to  be  drawn  from 
any  fact  in  evidence  which  tended  to  prove  that  plaintiff 
did  not  accept  the  terms  of  the  letter,  or  that  he  entered, 
upon  the  services  of  defendant  under  any  contract,  other 
than  one  containing  the  terms  embraced  by  the  letter 
when  accepted;  or  that  defendant  accepted  his  services 
under  any  other  contract.  It  was  further  shown,,  with- 
out dispute,  that  plaintiff,  in  accordance  with  the  time 
fixed  in  the  letter,  began  to  work  for  defendant  on  the 
]5th  day  of  August  and  continued  until  the  first  day  of 
January,  1919,  and  for  each  month  during  the  time,  the 
defendant  paid  to  him  the  sum  of  $150.00  for  his  services, 
which  was  in  accordance  with  the  rate  of  $1,800.00  for 
the  year.  The  evidence  showing  without  contradiction, 
that  the  letter  contained  the  terms  of  the  contract  be- 
tween the  parties  it  devolved  upon  the  court  to  determine 
and  declare  its  meaning.  Williams  v.  Hay,  10  E.  319, 
Dickerson  v.  Morgan,  Sno'id  312.  The  construction  giv- 
en by  the  court  was  that  plaintiff  had  agreed  to  serve  the 
defendant  under  the  contract  for  one  year,  and  hence 
the  contract  as  construed,  necessarily  obligated  the  de- 
fendant to  pay  the  plaintiff  $1,800.00  for  the  services. 

(a)  It  is  contended  by  the  defendant,  that,  the  court 
erred  in  holding  that  the  contract  provided  for  the  em- 
ployment of  the  plaintiff  for  the  duration  of  one  year, 
but  should  have  held  that  it  was  a  contract  terminable 
by  the  defendant,  at  its  pleasure,  and  hence  without  lia- 
bility for  damages  for  terminating  the  employment.  This 
contention  is  based  upon  the  fact  that  the  writing  did 
not  specifically  provide  that  the  employment  was  to  con- 
tinue for  one  year,  and  in  fact  did  not  provide  for  its 
continuance  for  any  specific  period  and  was  terminable 
at  the  will  of  either  party  after  reasonable  notice  of  the 
purpose  to  do  so.  We  cannot  concur  in  this  contention. 
The  cardinal  principle  to  be  guided  by  in  the  construction 
,of  a  contract  is  to  construct  it  so  as  to  carry  out  the  in- 
tentions of  the  parties  to  it,  and  this  must  be  done,  al- 
though it  may  be  found  necessary  to  depart  from  its 
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strict  letter  to  effectuate  their  intentions.  Conn  v.  Lewis, 
5  Litt.  66;  Hildreth  v.  Forrest,  4  J.  J.  M.  217;  Sehultz 
V.  Johnson,  5  B.  M.  497;  Hunter  v.  Miller,  6  B.  M.  612. 
When  the  terms  of  a  contract  are  indefinite  or  ambiguous 
the  subject  matter  of  the  contract,  the  purpose  in  view 
in  the  making,  the  situation  of  the  parties  and  the  sur- 
lounding  circumstances  are  pertinent  matters  for  con- 
sideration in  determining  its  terms.  Marshall  v.  Piles, 
3  B.  252;  Montgomery  v.  Fireman  Ins.  Co.,  16  B.M.  427; 
Crane  v.  Williamson,  111  Ky.  271.  Subsequent  acts  of 
the  parties  in  the  application  of  the  con^tract  may  be  con- 
sidered in  determining  their  intentions  when  making  it. 
Mason  v.  Cowan,  1  B.  M.  9;  L.  T.  P.  Co.  v.  Shadbume, 
1  Ky.  L.  R.  325.  The  day  upon  which  the  execution  of  the 
contract  was  to  begin  was  definitely  fixed.  The  wages  to 
be  paid  was  $1,800.00.  At  the  end  of  the  first  year  an  ar- 
rangement  was  to  be  made  by  .which  the  plaintiff  was  to 
become  the  owner  of  an  interest  in  the  business  After 
two  years  the  plaintiff  would  be  upon  an  '^easy  road  to 
make  some  real  money.''  The  above  expressions  are  con- 
tained in  the  writing.  From  these  it  may  be  fairly  in- 
ferred that  the  parties  intended  that  the  duration  of  the 
time  for  the  execution  of  the  contract  should  continue 
for  at  least  one  year,  if  not  for  two.  It  is  not  c(msistent 
with  common  sense  to  suppose  that  the  parties  con- 
templated that,  the  plaintiff  would  remove  his  family 
from  a  distant  state,  at  much  expense,  to  enter  upon  a 
contract  which  he  had^no  assurance  would  last  but  a 
week  or  month.  When  the  parties  commenced  to  exe- 
cute the  contract  the  defendant  began  to  pay  the 
$1,800.00  to  be  paid  plaintiff  in  monthly  installments  of 
$150.00  which  seems  conclusive  that  it  was  intended  by 
the  parties  that  the  employment  should  continue  for  one 
year  at  least.  It  has  been  held,  that,  where  one  is  em- 
ployed to  do  a  service  which  requires  constant  labor,  the 
presumption  is  that  the  employment  is  for  a  year.  Smith 
V.  Theobald,  86  Ky.  141.  The  defendant  was  not 
prejudiced  by  a  construction  of  the  contract,  to  the  ef- 
fect, that  it  provided  employment  for  plaintiff  for  one 
year  instead  of  two.  Further  the  construction  given  by 
the  court  to  the  contract  was  contained  in  the  instruc- 
tions to  the  jury  to  which  the  defendant  did  not  object 
and  of  which  he  cannot  now  be  heard  to  complain. 

(b)     The  appellant,  defendant  below,  insists  that  the 
petition  did  not  state  a  cause  of  action  nnd  hence  that 
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its  demurrer  should  have  been  sustained  and  the  error 
Ojl  the  court  in  overruling  the  demurrer  is  fatal  to  the 
judgment.  The  insufficiency  of  the  petition  is  said  to 
consist  in  the  following  defects : 

(1)  The  failure  to  allege  that  plaintiff  was  not  in- 
competent to  perform  the  service  for  which  he  was  em- 
ployed. 

(2)  The  failure  to  allege  in  the  petition  his  ability 
and  willingness  to  "perform  his  part  of  the  contract. 
Neither  of  the  objections  to  the  petition  seems  to' have 
merit,  at  least  after  a  verdict.  Without  passing  upon  the 
question  whether  it  was  necessary  for  the  plaintiff  to 
negative,  in  his  petition,  his  want  of  competency  to  per- 
form the  contract  upon  his  part,  it  will  suffice,  that,  he 
substantia:lly  did  so,  in  that  he  averred  that  he  was  a 
trained  and  expert  foot  and  shoe  fitter,  salesman  and 
merchant,  and  from  the  time,  he  entered  upon  the  exe- 
cution of  the  contract,  he  rendered  good  service  under 
it,  and  in  all  respects  fully  complied  with  it.  These  aver- 
ments are  not  denied  by  the  defendant  in  its  answer. 
Neither  does  the  defendant  allege,  in  its  answer,  as  a 
defense  or  otherwise,  that  the  plaintiff  was  incompetent 
to  perform  his  duties  under  the  contract.  The  general 
rule  applicable,  ^where  the  incompetence  of  a  servant  is 
relied  upon  as  a  justification  for  discharging  him  from 
service,  is  thus  stated  in  18  R.  C.  L.  516:  *'The  law  will 
not  assume  that  a  servant  has  been  derelict  in  duty  from 
the  fact,  that  his  employer  discharged  him;  and  the 
burden  rests  with  the  employer  in  an  action  for  damages 
for  an  alleged  wrongful  discharge  to  allege  and  prove 
disobedience,  misconduct,  incompetence,  or  any  other 
justification  of  the  dismissal."  Hayworth  v.  Haldeman, 
14  R.  202. 

Touching  the  second  alleged  insufficiency  of  the  peti- 
tion, it  is  true,  that  when  under  a  contract,  the  parties 
have  covenanted  to  perform  mutual,  concurrent  cove- 
nants, neither'  can  maintain  an  action  against  the  other 
for  the  failure  of  the  other  to  perform  his  covenant,  with- 
out the  one  suing  has  tendered  performance  of  the  cove- 
nant made  by  him,  and  must  allege  such  tender  to  make 
liis  petition  show  a  good  cause  of  action.  Soudly  v. 
Bums,  10  Bush,  87 ;  Hawley  v.  Mason,  9  Dana,  32 ;  Turner 
v.  Johnson,  7  Dana  437.  It  is,  however,  a  principle  ap-. 
plicable  to  all  contracts,  that  if  one  party  to  a  contract 
gives  notice  that  he  will  not  perform  his  part  of  it,  such 
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a  refusal  is  a  breach  of  the  contract,  and  relieves  the 
other  party^  when  suing  upon  the  contract,  of  the  neces- 
sity of  alleging  a  performance  or  a  readiness  to  perform 
conditions  which  he  would  otherwise  be  required  to  per- 
form, or  offer  to  do  so.  Home  Ins.  Co.  v.  Graddis,  3  R. 
1.57.  The  plaintiff  alleged  in  the  petition  that  he  was 
engaged  in  performing  his  part  of  the  contract,  and  had 
been  so  faithfully,  since  the  15th  day  of  August,  when  on 
the  first  day  of  January,  1919,  the  defendant  refused  to 
permit  him  to  further  serve  it  under  the  contract,  and 
notified  him  that  it  would  refuse  after  that  time  to  pay 
him  the  wage  agreed  upon  between  them  for  the  unex- 
pired portion  of  the  year  for  which  he  was  employed. 
Hence,  the  plaintiflf  was  not  required  to  tender  perform- 
ance of  his  part  of  the  contract,  for  the  remainder  of  the 
term,  as  such  tender  would  have  been  useless  and  idle ; 
nor  was  it  necessary  in  suing  for  a  breach  of  the  con- 
tract for  him  to  allege  that  he  was  ready  or  willing  to 
continue  the  performance  of  the  contract  upon  his  part, 
when  he  alleged  that  the  defendant  had-,  without  cause, 
discharged  him  and  refused  to  longer  permit  him  to  work 
imder  the  contract. 

(c)  The  onJy  other  complaint  made  by  appellant  is 
that  the  verdict  is  flagrantly  against  the  evidence,  in  that 
the  defense  offered  by  it  waa  to  the  effect,  that,  on  De- 
cember 26th,  it  and  plaintiff  rescinded  the  contract  ex- 
isting between  them  tlierotofore,  and  agreed  thereafter, 
that  appellee  should  receive  $125.00  per  month,  instead 
of  $150.00,  and  that  thereafter,  on  January  1st  the  plain- 
tiff abandoned  the  contract  by  which  he  was  to  serve  at 
$1 25.00  per  month.  This  was  denied  by  appellee  and  the 
issue  submitted  to  the  jury.  While  the  manager  of  ap- 
pellant was  in  part  corroborated  by  the  testimony  of  an- 
other witness,  against  that  of  the  appellee,  alone,  there 
was  no  such  difference  between  the  weight  of  the  evi- 
dence in  favor  of  appellant,  as  to  require  a  holding  that 
the  verdict  was  flagrantly  against  the  evidence.  *  It  is 
further  urged  that  the  appellant  offered  employment  of 
the  same  kind,  in  which  plaintiff  was  engaged  for  it, 
after  the  1st  day  of  January  at  $125.00  per  month,  and 
which  he  refused,  and  therefore  he  should  have  been 
limited  in  his  recovery  to  the  sum  of  $25.00  per  month  for 
the  remainder  of  the  year.  The  appellant,  however, 
made  no  objection  to  the  instruction  given  by  the  court 
upon  the  measure  of  damages.    It  may  be  conceded,  that 
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an  employe,  under  a  contract  such  as  existed  between 
appellant  and  plaintiff,  and  is  wrongfully  discharged 
from  the  employment,  that  the  damages  to  which  he  is 
entitled  is  the  difference  between  the  wage  he  was  re- 
ceiving under  the  contract,  to  the  end  of  the  term  of  em- 
ployment, less  the  sum  which  he  received  for  services  of 
a  similar  kind  during  said  time,  or  for  which  he  by  rea- 
sonable diligence  would  have  received.  John  C.  Lewis 
Co.  V.  Scott,  95  Ky.  484;  Whittaker  v.  Sandifer,  1  Duv. 
262 ;  Chamberlain  v.  McAllister,  6  Dana  358 ;  Raleigh  v. 
Clark,  114  Ky.  738;  Smith  v.  Ohler,  31  K.  L.  R.  1275.  The 
fact  that  the  employment  is  offered  the  discharged  em- 
ployee, by  his  former  employer,  is  not  a  reason  why  he 
should  not  accept  it,  unless  his  acceptance  would  sacri- 
fice his  right  to  claim  the  damages  to  which  he  is  entitled 
under  the.  contract,  from  its  violation  by  the  employer. 
The  facts  here  make  it  very  clear  that  the  plaintiff's  con- 
tinuing in  the  employment  at  $125.00  per  month  would 
have  amounted  to  consent  on  his  part  to  a  rescission  of 
his  contract,  and  the  loss  of  any  right  which  he  had  to 
insist  upon  the  damages-  for  its  alleged  violation. 
The  judgment  is  therefore  aflSrmed. 


Vincent  v.  Mu8tain. 

(Decided  May  4,  1920.) 

Appeal  from  Edmonson  Circuit  Court. 

Pleading— Sufficiency. — In  this  case  though  the  allegations  of  the 
petition  are  meager  and  indefinite  and  a  motion  to  require  more 
definite  statements  would  be  sustained,  yet  the  averments  atate  a 
cause  of  action  upon  a  demurrer. 

LOGAN  &  McCOMBS,  B.  M.  VINCENT  and  J.  C.  McCRBADY  lor 
appellant. 

B.  T.  ROUNDTREE,  JOHN  B.  RODES  and  SIMS,  RODES  &  SIMS 
for  appellee. 

Opinion  of  the  Coubt  by  Judge  Hubt — ^Reversing. 

To  the  petition  in  this  action  the  defendant  inter- 
posed a  general  demurrer  which  was  sustained  and  an 
amended  petition  filed.  The  demurrer  was  insisted  upon 
to  the  petition  as  amended;  and  again  sustained.   The 
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I)laintiflf  declining  to  further  amend,  the  petition  as 
amended  was  dismissed  and  the  restraining  order,  ob- 
tained by  the  plaintiff,  dissolved,  and  from  the  judgment 
the  plaintiff  has  appealed. 

The  petition  averred  that  the  plaintiff  and  defendant 
owned  adjoining  lands  in  Edmonson  county  and  that  by 
agreement  and  acquiescence,  there  had  been  a  *' partner- 
ship'^ fence  which  separated  the  inclosed  lands  of  the 
one  from  the  other  for  many  years,  and  the  cause  of 
action  alleged  was  the  threatened  removal  of  the  fence 
by  the  defendant,  which  plaintiff  alleged  would  result  in 
irreparable  damage  to  him. 

The  allegations  are  meager  and  indefinite  and  sub- 
ject to  a  motion  to  require  a  more  definite  statement  of 
ihe  facts,  but,  it  seems,  that  upon  the  face  of  the  petition 
a  cause  of  action  is  stated.  It  will  be  observed  that  the 
fence  separates  the  inclosed  lands  of  the  one  from  the 
other  and  is  a  fence  which  was  erected  by  agreement  of 
the  parties  and  acquiesced  in  for  a  long  time  by  them, 
and  that  it  is  jointly  owned  by  the  parties  in  its  entirety, 
and  hence  does  not  appear  to  l)e  one  of  those  division 
fences  ordinarily  in  use  described  and  provided  for  by 
sections  1783  to  1787,  inclusive  of  chapter  48,  Kentucky 
Statutes,  and  hence  neither  party  can  remove  the  entire 
fence,  and  expose  the  lands  of  the  other  to  depredations 
of  stock,  as  it  is  alleged  that  the  defendant  is  proposing 
to  do,  without  the  consent  of  the  other,  or  without  show- 
ing some  right  to  do  so,  arising  from  a  reason,  which 
does  not  appear  from  the  petition. 

The  judgment  is  therefore  reversed,  and  cause  re- 
manded, with  directions  to  set  aside  the  judgment,  to 
overrule  the  demurrer,  and  for  other  proper  proceedings. 


PuUiam  V.  Parrit,  et  aL 

(Decided  May  4,  1^20.) 

Appeal  from  Franklin  Circuit  Court. 

Descent  and  Dlstrlbuition — ^Descent  of  Lands  of  Inlant. — Where  a 
father,  the  owner  of  real  estate,  dies  leaving  an  inflant  child  and 
widow,  and  the  widow  remarries  and  hae  another  child,  and  the 
child  by  her  first  husiband  who  inherited  the  land  dies  in  infoncy 
and  without  issue,  the  land  descends  to  the  paternal  graodftttfaer 

Digitized  by  V:rOOQ  IC 


Pulliam  V.  Parris.  845 

or  grandmother,  if  there  be  an^,  of  such  Infant;  if  no  grandfather 
or  grandmother,  then  to  the  paternal  uncles  and  aunts  of  such 
Infanit,  if  any;  and  if  no  uncle  or  aunt,  then  to  ike  deocendants 
of  such  uncles  and  aunts,  if  any  tihere  be;  if  not,  then  in  like 
manner  to  the  mother  and  her  kindred. 

2.  Descent  and  Distribution — InherJjtance  of  Half  Blood. — The  half- 
brother  in  such  oase  can  not  inherit  if  there  be  a  grandJiather, 
grandmother,  uncle,  aunt  or  descendants  thereof  on  the  father's 
side. 

3.  Descent  and  Dis>tribution — Inheritance  ot  Half  Blood. — ^The  last 
three  words  of  section  1401,  Kentucky  Statutes,  "and  their 
descendants"  emibrace  and  include  the  descendants  of  uncles 
and  aunts  to  the  remotest  degree,  ejid  so  long  as  there  are 
descendants  of  the  uncles  and  aunts  nei/ther  the  mother  nor  the 
half-blood  brother  can  inherit. 

JAMBS  H.  POL9G-ROVE  and  EDWARD  C.  O'REAR  for  appellant. 

I^BSUE  W.  MORRIS  and  ELWOOD  HAMILTON  for  appellees. 

Opinion  of  the  Court  by  Judge  Sampson — Eeversing. 

Allen  Burns  died  in  Franklin  county  intestate  mere 
than  forty  years  ago,  the  o^vner  of  a  tract  of  about  thirty- 
five  acres  of  land.  He  left  surviving  him  a  wife  and  in- 
fant child.  Soon  thereafter,  the  widow  remarried  and 
became  the  mother  of  the  defendant,  Joseph  Parris. 
Within  a  short  time  the  infant  child  of  Allen  Bums  died 
intestate  and  without  issue.  Being  the  only  child  of 
Allen  Bums  this  infant  took  the  thirty-five  acres  of  land 
by  descent,  but  the  plaintiff,  Pulliam,  who  is  the  grantee 
of  Louisa  Bohannon,  &c.,  cousins  of  the  deceased  infant, 
claims  the  land  through  descent  to  his  grantors  as  the 
next  of  kin  to  the  deceased  infant  on  the  paternal  side, 
while  the  defendant  and  appellee,  Joseph  Parris,  claims 
the  land  by  descent  from  said  deceased  infant,  his  half- 
brother,  through  their  mother.  Section  1401  Kentucky 
Statutes  reads  as  follows: 

''If  an  infant  dies  without  issue,  having  the  title  to 
real  estate  derived  by  gift,  devise  or  descent  from  one 
of  his  parents,  the  whole  shall  descend  to  that  parent 
and  his  or  her  kindred  as  hereinbefore  directed,  if  tjiere 
is  any;  and  if  none,  then  in  like  manner  to  the  other 
parent  and  his  or  her  kindred;  but  the  kindred  of  one 
shall  not  be  so  excluded  by  the  kindred  of  tl\e  other 
parent,  if  the  latter  is  more  remote  than  the  grandfather, 
grandmother,  uncles  and  aunts,  of  the  intestate  and  tiieir 
descendants. '^ 
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This  section  of  the  statutes  has  beeix  repeatedly  con- 
strued by  this  court  in  all  respects:  Driskell  v.  Hanks, 
18  B.  Mon.  682;  Talbott's  Heirs  v.  Talbott's  Heirs,  17 
]i.  M.  1;  Weisiger  v.  McDonald,  &c.,  116  Ky.  862;  Power 
V.  Daugherty,  83  Ky.  187 ;  Holmes  v.  Lane,  &c.,  136  Ky. 
21;  Bertram  v.  Witherspoon's  Admr.,  138  Ky.  116; 
Gaddie,  et  al.  v.  Hogan,  et  ah,  181  Ky.  714,  except  the 
last  three  words,  '^and  their  descendants,^'  and  this  part 
of  the  section  was  construed  by  us  in  the  case  of  Games, 
&c.  V.  Bingham,  134  Ky.  96,  where  we  said : 

*^Mary  Hacker  (a  child  of  a  deceased  aunt), ^  is  the 
only  descendant  of  her  mother,  and  if  the  last  three 
words  *and  their  descendants'  of  the  section  quoted,  do 
not  apply  to  Mary  Hacker  in  this  case,  we  are  at  ^  loss 
to  give  them  any  meaning.  We  are  of  the  opinion  that 
Mary  Hacker  took  the  interest  in  this  land  that  her 
mother  would  have  took  if  she  had  been  living  when 
Ellen  Carnes  died." 

In  that  case,  as  in  this,  an  infant  died  without  issue, 
the  owner  of  real  estate  descended  from  one  of  its  par- 
ents. There  was  no  grandfather  or  grandmother  living 
on  the  maternal  side  from  whence  the  land  came,  but 
there  were  on  that  side  an  uncle  and  an  aunt  and  Mary 
Hacker,  a  child  of  a  deceased  aunt.  In  the  case  at  bar 
there  was  no  grandfather,  grandmother,  uncle  or  aunt 
on  the  paternal  side  at  the  time  of  the  death  of  the  in- 
fant in  whom  the  real  property  was  vested  by  descent 
from  its  father;  but  there  were  descendants  of  uncles 
and  aunts,  and  the  question  is,  do  the  descendants  of 
these  deceased  uncles  and  aunts  take  the  thirty-five  acres 
of  land  in  controversy,  or  does  it  pass,  as  provided  by 
section  1401  Kentucky  Statutes,  to  the  kindred  of  the 
other  parent  because  of  the  remoteness  of  the  kindred 
of  tbe  father  from  whom  the  land  camel  Construing 
this  section  of  the  statutes  as  a  whole  we  conclude  that 
where  an  infant  dies  without  issue  having  title  to  real 
estate  derived  by  descent  from  one  of  his  parents,  the 
whole  will  descend  to  the  kindred  of  the  parent  from 
whom  the  land  came,  if  there  be  any  not  more  remote 
than  grandfather,  grandmother,  uncles  or  aunts  of  the 
infant  intestate  and  their  descendants.  To  ascertain 
this,  we  begin  at  the  infant,  then  come  up  through  the 
parent  from  whom  the  land  descended  to  the  grandfather 
and  grandmother,  then  to  the  uncles  and  aunts  of  the  de- 
ceased infant  on  the  same  side  of  the  family  tree,  if  there 
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be  any  of  either;  and  if  none,  then  to  the  children  of  the 
annts  and  uncles,  if  any,  which  in  this  case  are  the 
grantors  of  the  plaintiff  PuUiam.  The  limitation  pre- 
vents the  descent  going  further  than  the  grandfather 
and  grandmother  in  the  ascending  line  but  it  may  fol- 
low the  descending  line  from  the  grandfather  and  grand- 
mother to  the  utmost  degree  of  kindred.  It  is  not  nec- 
t>ssary  that  there  be  an  uncle  or  an  aunt  living  in  order 
to  cast  descent  of  real  estate  upon  nephews  and  nieces 
of  a  deceased  uncle  or  aunt.  Having  reached  this  con- 
clusion with  respect  to  the  law  of  the  case,  let  us  look 
at  the  pleadings.  To  the  petition  the  defendants  filed  an 
answer  in  three  paragraphs,  the  first  being  a  traverse; 
the  second  paragraph  avers  that  the  defendant  **is  the 
owner  of  said  tract  of  land  as  the  heir  at  law  of  Ann 
Bums  (wife)  and  Allen  Burns,  deceased.  Defendant 
says  that  Allen  Burns  died  about  forty  years  ago  and 
left  surviving  him  his  wife,  Ann  Bums,  and  an  infant 

child, Burns,  and  said  infant  child Burns,  died 

in  infancy  about  thirty-fiva  years  ago,  and  left  surviving 
him  his  mother,  Ann  Burns,  and  this  defendant  his  half- 
brother,  they  being  his  next  of  kin  and  heirs.    Defendant 

says  that  said  infant, Bums,  lef C  surviving  him  as 

next  of  kin  on  his  father's  side,  his  cousin,  Louisa  Bohan- 
non,  Sallie  Rails  and  Mary  E.  Dupour,  the  grantors  to 
plaintiff.  Defendant  says  that  the  plaintiff  claims  title 
to  s^id  tract  of  land  by  deed  from  Louisa  Bohannon, 
Sallie  Rails  and  J^Iary  E.  Dupour,  dated  May  6,  1914, 
and  unrecorded.  He  says  said  deed  is  void  and  of  no 
effect,  because  the  grantors  named  therein  were  neither 

grandfather,  grandmother,  aunt  nor  uncle  of Bums, 

the  infant.'' 

To  this  paragraph  of  the  answer  a  general  demurrer 
was  interposecj.  The  third  paragraph  of  the  answer 
was  a  plea  of  adverse  possession  but  this  plea  was  with- 
drawn by  defendant  and  the  case  submitted  to  the  court 
upon  the  demurrer  to  the  answer,  which  was  overruled, 
and  the  plaintiff  declining  to  further  plead,  the  petition 
was  dismissed,  from  which  the  plaintiff,  Z.  R.  PuUiam, 
appeals. 

Under  the  construction  of  the  statutes/  section  1401, 
made  above,  the  trial  court  should  have  sustained  the 
demurrer  to  the  second  paragraph  of  the  answer  of  de- 
fendants, and  the  petition  should  not  have  been  dis- 
missed. 
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In  their  brief  counsel  for  appellee  insists  that  Pulliam 
cannot  maintain  this  action,  because  his  deed  is 
champertous,  but  as  the  case  must  be  reversed  for  errors 
committed  in  overruling  the  demurrer  and  dismissing 
the  petition,  it  will  not  be  necessary  to  consider  the  ques- 
tion of  champerty  at  this  time.  On  a  return  of  the  case 
to  the  lower  court  the  parties  should  be  allowed  to  plead 
to  an  issue,  if  they  desire  to  do  so. 

Judgment  reversed. 


Wallor,  et  al.  v.  Lee  County,  et  al. 
Johnson,  et  al.  v.  Lee  County,  et  aL 

(Decided  May  4,  ld20.) 

Appeals  from  Lee  Circuit  Court. 

4.  Action — Multiplicity  of  Suits. — ^Where  seyeral  actions  are  brought 
in  the  same  court  by  the  same  or  different  plaintiff^  aigaiDSt  the 
same  or  different  defendants,  and  the  issues  of  law  and  .fiaot  are 
the  same  in  each  case,  the  court  may  try  them  together,  alrthough 
a  separate  judgment  in  each  case  may  be  found  nocessary. 

2.  Eminent  Domain — 'Exception  to  OommisBloners'  Report — ^Burden 
of  Proof. — In  a  proceeding  to  condemn  land  for  a  public  use,  the 
party  filing  exceptions  to  the  report  of  the  comnxissioners  ap- 
pointed to  assesQ  the  d<amages  sustained  by  the  landowners,  has 
ihe  buiden  of  prooif  and  will  be  entitled  to  the  closing  argu- 
im^it  on  the  trial  by  a  jury  of  the  issues  of  flact  raised  by  the  ex- 
ceptions; and  as  in  this  case  the  appellant  landowners,  who  aUme 
filed  exceptions  to  the  report  of  the  commissdoners,  were  by  the 
triar  court  refused  the  right  to  assume  the  burden  of  pra^of,  and, 
also,  the  right  to  close  the  argument  to  the  jury,  these  rulings 
constitute  error  so  prejudicial  to  them  as  to  compel  the  reveraal 
of  the  judgment. 

J.  K.  ROBERTS,  G.  W.  GOURLEY  and  GOURLEY  &  PARRI9H 
for  appellantfl. 

SAM  HURST,  J.  F.  SUTTON  and  B.  R.  ROSE  for  appellees. 

Opinion  of  the  Court  by  Judge  Settle — Reversing. 

The  appellees,  Lee  county,  and  Jessee  Calmes,  a  citi- 
zen and  taxpayer  of  Lee  county,  by  petition  instituted 
these  separate  proceedings  in  the  Lee  county  court,  one 
against  the  appellants,  C.  B.  Waller  and  others,  the  other 
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against  the  appellants,  T.  C.  Johnson  and  others,  for 
the  purpose  of  acquiring  by  condenanation  the  right  of 
way  over  their  respective  lands  for  slight  changes  In  a 
public  road  and  making  approaches  to  a  new  steel  bridge 
to  be  constructed  across  the  middle  fork  of  the  Kentucky 
river,  near  the  mouth  of  Lynams  creek  in  Lee  county; 
the  land  of  the  former  lying  on  one  side  of  the  river  and 
that  of  the  latter  on  the  opposite  side. thereof. 

After  commissioners  appointed  by  the  county  court 
in  each  proceeding  to  ascertain  and  report  the  damages 
that  would  result  to  the  landowners  therein  by  reason 
of  the  taking  of  their  lands  for  the  purposes  indicated, 
had  filed  in  that  court  in  each  proceeding  their  report 
setting  forth  such  damages,  exceptions  were  filed  to  each 
report  by  the  landowners  thereby  affected,  following 
which  a  joint  trial  by  jury  was  had  in  the  county  court 
of  all  issues  of  fact  raised  by  the  exceptions,  resulting 
in  a  verdict  fixing  the  damages  to  which  the  jury  be- 
.  lieved  the  landowners  in  each  proceeding  entitled,  and 
separate  judgments  were  entered  in  conformity  with  the 
verdict,  from  each  of  which  au  appeal  was  taken  by  the 
landowners  to  the  Lee  circuit  court;  and  on  the  joint 
trial  in  the  latter  court  of  the  issues  of  fact  raised  by  the 
exceptions  in  both  proceedings  the  jury  returned  a  ver- 
dict fixing  the  damages  in  each  case  at  an  amount  below 
that  allowed  in  the  county  court.  From  the  separatee 
judgments  of  the  circuit  court  entered  on  the  last  verdict 
the  respective  landowners  have  appealed  to  this  court, 
and  the  appeals  having  been  submitted  and  considered 
together,  will  be  disposed  of  by  the  one  opinion. 

Of  the  numerous  grounds  filed  by  appellants  in  sup- 
port of  their  respective  motions  for  a  new  trial  in  the 
circuit  court,  only  two  are  relied  on  in  the  brief  of  their 
counsel  for  the  reversal  of  the  judgments  asked  of  this 
court.  These  are  that  the  circuit  court  erred:  (1)  Li 
requiring  the  issues  of  fact  made  by  the  exceptions  filed 
in  each  proceeding  to  be  tried  together,  instead  of  sep- 
arately; (2)  in  ruling  that  the  burden  of  proof  was  on 
the  appellees  and  allowing  their  counsel  the  closing  argu- 
ment to  the  jury. 

The  first  of  these  contentions  is  without  merit. 
Where  several  actions  are  brought  in  the  same  court  by 
the  same  or  different  plaintiffs  and  against  the  same  or 
different  defendant  or  defendants,  and  the  issues  of  law 
and  fact  are  the  same  in  each  case,  the  court  may  try 
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them  together,  although  a  separate  judgment  in  eacA 
case  may  be  found  necessary.  Benge's  Admr.  v.  Fouts, 
163  Ky.  797;  Reed  v.  Nickols,  166  Ky.  424;  Graham's 
Admr.  v.  L.  C.  R.  Co.,  185  Ky.  370.  Moreover,  as  we  have 
been  unable  to  find  from  the  record  that  appellants  ob- 
jected to  the  cases  being  tried  together,  they  cannot  here 
complain  that  they  were  so  tried. 

Appellants'  second  contention  must  be  sustained.  In- 
deed, the  question  is  made  plain  by  the  Civil  Code,  sec- 
tion 525  of  which  provides:  *'The  party  holding  the  af- 
firmative of  an  issue  must  produce  the  evidence  to  prove 
it."  And  section  526,  which  provides:  **The  burden  of 
ihe  proof  in  the  whole  case  lies  upon  the  party  who  would 
be  defeated  if  no  evidence  were  given  on  either  side.*' 
In  Chicago  and  St.  L.  &  N.  0.  R.  R.  Co.  v.  Rottering,  26 
R  1167,  a  case  the  facts  of  which  were  much  like  those 
here  presented,  we  held  that  the  landowner  (there  the 
appellee)  excepting  to  the  award  of  damages  reported 
by  the  commissioners,  was  properly  allowed  to  assume 
the  burden  of  proof  and  his  counsel  to  make  the  closing 
argument  to  the  jury,  and  in  discussing  the  question 
said: 

''We  are  unable  to  sustain  the  remaining  contention 
of  appellant's  counsel  that  the  court  erred  in  adjudgiag 
that  the  burden  of  proof  was  upon  the  appellee.  The 
only  questions  of  fact  in  the  case  were  tried  by  the  jury, 
and  those  questions  were  raised  by  exceptions  filed  by 
the  appellees  to  the  report  of  the  commissioners.  No  ex- 
ceptions were  filed  by  appellant  to  the  report,  and  if 
none  had  been  filed  by  appellees  the  report  would  have 
been  confirmed  by  the  court.  Section  838,  Kentucky  Stat- 
utes, provides  that  if  no  exceptions  have  been  filed  by 
either  party,  it  (the  court)  shall  confirm  said  report  4f 
against  the  o^vners  not  excepting.'  If  after  filing  the  ex- 
ceptions ax^pellees  had  failed  to  introduce  proof,  the  ex- 
ceptions would  have  been  overruled  and  the  report  con- 
firmed. Section  526  Civil  Code  provides  'the  burden  of 
proof  in  the  whole  action  lies  on  the  party  who  would  be 
defeated  if  no  evidence  were  given  on  either  side.'  Man- 
ifestly appollees  would  have  been  defeated  if  no  evi- 
dence had  been  given  on  either  side.  It  follows,  there- 
fore, that  no  error  was  committed  by  the  court  in  ruling 
that  appellees  had  the  burden  of  proof  and  were  entitled 
to  the  closing  argument  to  the  jury." 


Digitized  by  V:rOOQlC 


Waller  V.  Lee  County  851 

The  rule  of  practice  as  declared  above  was  approved 
by  this  court  in  the  following  cases:  Chicago  R.  Co.  v. 
Liebel,  27  R.  716;  Tipton  v.  Triplett,  1  Metcalfe  570; 
Downs  V.  Jackson,  128,  S.  W.  333 ;  Lucas  v.  Hunt,  91  Ky. 
548;  Shirley  v.  Renick,  151  Ky.  25;  Pitmen  v.  Drown, 
175  Ky.  677;  Security  Life  Ins.  Co.  v.  Duncan's  Admr., 
184  Ky.  445. 

Li  substantially  all  of  the  cases,  supra,  it  was  held 
that  where  the  burden  of  proof  is  wholly  on  the  appellant 
'  the  ruling  of  the  trial  court  in  taking  it  away  from  him 
and  refusing  to  allow  him  to  close  the  argument  to  the 
jury,  constitutes  reversible  error.  The  only  issues'  in 
these  proceedings  were  as  to  questions  of  fact  that  were 
wholly  raised  by  the  exceptions  filed  by  the  appellant 
landowners.  In  the  absence  of  proof  introduced  by  them 
in  support  of  the  exceptions,  judgment  necessarily  would 
have  gone  in  favor  of  the  appellees,  of  whom  no  proof 
whatever  would  have  been  required!  For  the  single  error 
committed  by  the  trial  court  in  refusing  to  accord  ap- 
pellants the  burden  of  proof  and  the  closing  argument  to 
the  jury,  the  judgments  appealed  from  must  be  and  are 
hereby  reversed. 
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ABANDONMENT— See  Huslband  and  Wife;  Infants ;  Municipal 
Oorpoitatdons.  Pacre 

ABUTTING  pWNERiS— See  Municipal  Corporations. 

A0CEPTANO£--^ee  AfMsighmente  for  Benefiit  of  Oreditors. 

ACOIMSNT-HSee  Master  and  Sennanit. 

ACOIDBNT  INSURAN€E--«ee  Insumnce. 

AOOOMMODATION  PAPER—tSee  PartneraMp 

ACCOMPLICES— iSee  Criminal  Law,  23. 

ACKNOWLBDGfMBNT-^See  Deeds. 

ACTION — See  Appeal  and  Error;  Boundaries;  Death;  Ejections; 
Huslband  and  Wife— - 

1.  Splltftlng  Causes  of  Action — PaitieB. — ^Parties  are  not  per- 
mdlUed  to  split  their  cause  od!  aotdoQ  or  d>6fen:se,  and  when  the 
paiTtdes  are  the  samei  or  in  privity,  a  secooid  suit  may  myi  be 
TTwrintained  upon  a  cause  which  existed  at  the  time  oif  a  , 
former  one  between  the  same  parties  or  their  privies  Involving 
ifche  Bame  sttbjeiat  matter.    Pond  Creek  Coal  Co.  v.  Day  820 

2.  Mluiltltpliiclty  of  Suits. — ^Where  several  actions  are  brought  In 
the  same  court  hy  the  same  or  different  plaintiffs  against  tJie 
same  or  ddfteremt  defendants,  and  the  izssues  of  law  and  fact 
are  the  same  in  each  cajse,  the  court  may  try  tfliem  together, 
although  a  seipaiate  judgment  in  each  case  may  be  found  nec- 
essary. Waller  v.  Lee  County;  Johnson  v.  Lee  County 848 

ACTUAL  POSSBSeiON— See  Forcible  Entry  and  Detainer;  NegM- 
geace. 

ADBMiPTION— See  WUis. 

AlDMONITION-iSee  Crlnrinal  Law. 

ADVANCEMBNTS-^e  WUls. 

ADVERSE   POSSESSION— See   Easements— 

1.  Llml'tation  of  Actions. — ^Plalntiiff  In  this  suit  attempted  to  as- 
sert title  by  converse  possessdonr  to  the  interest  of  his  sister 
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in  their  fatheris  land.  Held  that  he  had  not  been  in  possession 
of  it  for  the  statutory  preriod,  and  durinig  all  ot  (the  time  of 
Ms  posseeeion  his  sister,  as  long  as  she  lived,  and  her  insflant 
son  after  her  death,  were  each  under  disability  and  the  sjtat- 
ute  did  not  run  against  thean.    Bush  v.  Combs,  Sheriff 203 

2.  Trial — lostructlonB. — It  is.  preferable  in  an  Instruction  de- 
fining adverse  possession  to  use  the  words  "actual,  ofpen, 
notorious,  continuous,  adverse  and  peaceable,"  but  a  failure 
to  include  the  word  "peacea/ble"  is  not  fatal  to  the  instruc- 
tion, especially  where  in  a  former  opindon  it  was  held  that 
defendant  was  in  possesosdon  oi  the  land  involved  and  the*  evi- 
dence flailed  to  show  plaintiff  was  in  the  actual  possession  of 
any  part  of  the  boundary.     Wilson  v.  Oaughlin  221 

3.  Color  0(f  Title — ^Requisites.— Oenerally  speaking,  any  instru- 
ment, however  defective  or  Imperfect,  and  no  matter  from 
what  cause  Invalid,  purpoiting  to  convey  the  land  and  show- 
ing the  extent  of  the  tenant's  claim,  may  be  "color  of  title;"  ^ 
and  a  claim  to  the  land  thereunder  will  draw  to  the  claimant 
the  protection  of  the  statute  of  limitationB,  the  other  re- 
quisites of  adverse  possession  being  present.  Shuitt  v.  Meth- 
odist Ejpdscapal   Church   350 

4.  Color  of  Title — ^Requisites.— ^Except  In  particular  cases  cov- 
ered by  statute,  it  is  not  a  necessary  element  of  "color  of 
title"  that  the  claimant  thereunder  should  believe  it  to  foe 
valid;  nor  will  the  claiman/t's  possession  be  any  the  less  ad- 
verse because  he  has  knowedige  of  title  in  another.   Id 350 

5.  Character  and  Cantin^llty  of  Possession — Church  Pi^operty — 
SufCicienicy  of  Possession. — ^The  strict  rule  appMcable  to  ordi- 
nary pro(perity  with  resipeot  to  the  chai'aoter  and  continuity 
of  possession  is  niot  applied  in  case  of  pri^perty  used  for  school 
or  church  purposes,  but  the  possession  of  such  proiperty  is  ad- 
verse if  it  Is  used  in  the  way  that  such  property  is  ordi- 
narily  used.    Id 350 

6.  Chjaraoter  and  Continuity  of  Possession — Church  Property — 
Sufficiency  of  Possession. — ^Wliere  there  was  a  church  build- 
ing on  the  lot  in  oontrovensy,  in  which  the  congregation  regu- 
larly heid  its  services,  and  the  adjoining  portion  of  the  lot 
was  used  by  the  members  for  the  purpose  of  hitching  their 
horses,  storing  their  vehicles,  holding  their  church  picnics, 
etc.,  the  possession  of  the  lot  was  continuous  and  adverse.  14.  350 

7.  Exitent  of  Possession — ^Effect  of  Acquiring  Deed  After  Eaatry.  ; 
— ^Where  a  congregation  builds  a  church  on  a  lot,  the  corners 
of  which  are  marked,  and  occupies  the  lot  in  the  manner  in 
(Which  church  property  is  ordjnariiy  used,  and  subsequently 
takes  a  deed  defining  the  boundary  which  had  become  obscure 
by  reiason  of  the  destruction  of  the  comer  trees,  and  continues 
to  occupy  the  entire  lot  for  fiif teen  years,  the  possession  is  ad- 
verse to  the  extent  of  the  deed,  and  it  is  hnnuvteilal  that 
the  original  entry  was  not  nkade  under  the  deedw    Id 350 
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8.  When  Paffol  Grant  Will  Create  Titl-e— A  parol  granit  of 
lands,  which  the  grantee  continuously  and  peaceably  holds 
actual  possession  of  lender  a  claim  of  ownership  for  fifteen 
years,  will  create  tfitle  in  the  gmntee.    Taul  v.  Brickey 375 

9.  Preisun^pition  of  Adverse  Use. — The  contiiwious,  uninterrupited 
use  of  a  road  over  (the  enclosed  lands  of  another  for  the 
s(t£ututx>ry  period,  raises  the  presumpition,  that  the  use  is  un- 
der a  oladm  of  right,  but,  such  use  of  a  road  over  the  unen- 
cQosed  lanids  of  another  does  not  raise  the  presumpttlon,  that 
the  use  ia  adverse^  bu/t  an  rvdv^nse  use  of  a  roiad  over  s>uch 
lands,  may  be  proven  and  the  burden  of  so  doing  is  upon  the 
claimanjt  of  an  easennent.    Flener  v.  Lawrence  384 

10.  Payment  of  Taxes — TtUe. — One  of  several  hedTs  who  makee 
an  amdcable  entrance  Into  the  possession  of  real  proipefity, 
and  thereafter  Hveis  on  the  land  and  pays  the  taxes  for  more 
than  the  statutory  period  without  bringing  to  the  attention  of 
the  other  joint  ownens  his  claim  of  exclusive  ownershrip, 
does  nort;  acqulire  title  by  adverse  possfeflsdon  because  the  stat- 
utes do  not  run  in  favor  of  one  jodnt  owner  against  his  fel- 
lows, unlesfl  such  claim  of  adverse  possession  is  known  to 

,  tlie  outs(tanding  owners;  or  the  tenant  in  possession  is  gulUy 
of  such  acts  as  are  reasonial^ly  calculaited  to  put  the  otiher 
claimants  upon  notice  of  has  claim  to  the  entire  estate. 
Bailey's  Widow  and   Heirs  v    See  596 

11.  Joint  Ownens — ^Notice. — ^A  joint  owner  has  the  right  to  eniter 
upon  the  oomtmon  pzxyperty  and  occupy  and  use  it,  and  his 
presence  upon  the  premises  U  not  sufficient  to  put  the  other 
joint  owners  on  notice  that  he  i»  cladminig  the  whole  esta^te    , 
adversely   to   them.      Id - , 596 

12.  Evidence — Lietters. — A  letter  written  by  on-e  who  at  the  time 
claims  no  interest  in  the  propenty  in  controversy,  but  who 
afterwards  upon  a  trial  testifies  to  facts  in  support  of  a 
dalm  of  adverse  possession  to  the  some  property,  is  com- 
petent evidence  to  oomtradiot  such  witness.     Id 596 

13.  Grazing  Stock— Evidence. — Evidence  that  defendant  had  per- 
mitted certain  persons  to  graze  stock  upon  ihe  land  was  in- 
competent since  occasional  treapa&see  or  acts  of  ownership 
are  insufficient  to  sustain  a  claiim  of  adverse  possession.  New 
York-Kentucky  Oil  &  Gas  Co.  v.  Millar  742 

ADV:ERSE  use— ^ee  Adverse  Possession. 

AFFIDAVITS— See  Criminal  Law. 

AGENCY — See   Beneficial   Associations;    Principal   and   Agent. 

AGREEMENTS — See  Boundaries. 
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1,  Effect  Upon  Bn«hts  of  PartleR. — Any  alteration  In  a  written 
ioistnunenit  hy  a  party  therreto  wihi<:ih  chaniges  the  le®al  effect 
of  the  instrument  so  as  to  affect  its  legal  identity,  will  im- 
pair the  insitnuncnt  against  all  not  consenting  thereto.   Hall 

V.    Cannoy    -. » ^ 718 

2.  Material  Alteration.-^An  aJteraition  nuay  be  material,  though 
heneftcial  and  void  of  any  injuiriouis  effects,  bat  the  question 
iis  whether  the  contract  in  its  altered  condition  is  the  contract 
into  wlilch  the  pairtieiB  entered.   That  is  material  which  may    ■ 
beocnne  material*    Id 718 

AMENDMENTS— fiee   Appeal  and    Error;    Coirporatnons;    Plead-    ^ 
iiig;  Statuites. 

AMOUNT  IN  CONTROVERSY-— See  Ap(peal  and  Error. 

ANNEXATION—See   Municipal  Corpomtions. 

ANSWER— 6ee  Aa>peal  and  Error;   Pleading. 

APPEAL  AND  ERROR— See  Orimioal  Law;  Homicide;  Limita- 
tion of  Actions;  Taxation — 

1.  Partnership — 'Aotion-TObjection  That  the  Action  Oould  Not 
Be  MJaintalned — Waiver. — ^Where  a  partner  sues  his  co- 
partners to  recover  balance  alleged  to  be  due  in  certain  part- 
neriship  transactions,  and  the  defendants  did  not  rai^  the 
question  below  that  the  action  could  not  be  maintained  with- 
out asking  a  sesttlement  of  the  partnership  accounts,  but 
joined  IsBue  and  treated  the  case  as  properly  brought  and 
properly  tried,  an  objection  to  the  character  and  form  of 
the  action,  made  for  the  first  time  In  the  Court  Aippeals,  will 
not  be  considered.    Bower  &  Bower  v.  OoUinsworitih 1 

2.  Criminal  Law — ^Evidence— ^Adanissibillty— Neceesity  of  Objec- 
tJlon. — ^On  a  prosecution  for  the  sale  of  intoxicating  liquor 
without  a  license,  the  alleged  error  of  the  trial  court,  in  per- 
mitting only  a  partial  copy  of  the  license  ordinance  to  be  in- 
troduced in  evidence,  was  not.  ayallable  on  ap-peal,  where 
the  introduction  of  the  ordinance  was  not  objected  to  on  that 
ground.    King  v.   City  of  Owensiboro  ^ 21 

3.  Criminal  Law — Intoxicating  Ldquors — >Sale  Without  Hcenfle— 
Inotruction— Error.— On  a  protsecurtion  for  the  sale  of  intoxi- 
cating liquor  without  a  llcetise,  an  inatrucition  authorizing 
oonvdotion,  if  the  jury  believed  from  the  evidence,  to  the  ex- 
clusion of  a  reasonable  doubt,  that  defendant,  witihout  a  li- 
cense so  to  do,  "either  by  herself,  or  by  or  through  any  per- 
son connected  with  her,  sold  any  beer  to  the  witness,  John 
Walt,"  though  not  technically  correct,  wtas  not  error,  in 
view  of  the  uncontradicted  evidence  that  defendant  herself 
Bold  beer  to  the  prosecuting  witness.     Id 21 
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4.  Amount  or  Value  Ac?tually  lavolved.— *One  can  not  a^pipeal 
from  a  judgpnent  givins  hiim  all,  or  suibstantially  all,  of  the  re- 
lief which  he  sought  in  the  court  below,  hut  If  he  should  at- 
tempt to  pitosecute  one  from  such  a  judgment  the  apipeal  will 
(be  dismissed  upon  a  motion  nmd*e  for  that  purpose  or  by  the 
court  on  its  own  motion.    Light  v.  Miller  _ 57 

5.  Evidence  Not  In  Record — ^Presumption. — It  will  be  concl«usive- 
ly  presumed  on  appeal  that  tihe  evidence  omitted  from  the 
record,  but  heard  by  the  court,  will  sustain  the  judgmont. 
Bridgewater   v.   Contiinental   Fire   Insurance   Oo 43 

6.  Instructions. — ^The  refusal  of  the  court  to  give,  at  appellant's 
request,  an  iBstruction,  the  converse  of  that  set  out  above, 
further  defining  negligence,  was  not  prejudicial  to  any  sub- 
stantial right  of  the  dofendant  and  is  not,  therefore,  such 
error  as  will  authorizse  the  reversal  ol  the  judgment.  South 
Covington   &   Cinoimiati   R.    Ck>.   v.   Gk)ld»miih 68 

7.  BMdence — ^Res  Gestae— ^Harmless  EJrror.— -Although  it  was  ad- 

mitted by  appellant's  conductor  on  cross-examdnation,  that 
in  a  telephone  coniversation  with  appellee  more  than  a  year 
after  her  injuries  were  recedved,  he  made  of  her  certain  in- 
quiries regarding  her  action  against  appellant  for  damajges, 
such  oonversation  being  no  part  of  the  res  gestae,  should  have 
been  excluded  as  incompetent.  But  as  it  coufiisted  of  a  Biere 
inquiry  on  the  part  of  the  conductor  as  to  whether  appellee 
had  brought  suit  for  iher  injuries,  and  whether  she  would  at- 
tend the  trial  of  the  case,  and  the  questions  were  given 
affirmatiTe  answers  by  appellee,  the  patent  direlevanjcy  of  the 
oouversatlon,  which  furnished  no  proof  whatever  of  negli- 
gence on  the  part  of  appellant's  servants  in  the  matter  of 
causing  appellee's  injuries  and  could  not  have  served  to  dis- 
creddt  the  witness,  rendered  its  introduction  harmless  error. 
Id 68 

8.  Reyorsal  of  Judgmemt — ^As  required  by  section  756,  CiTil 
Code,  a  judgment  will  not  be  reversed  on  account  of  error, 
which  does  not  EUbstantially  prejudice  the  rights  of  the  com* 
plaining  party.    Homdng  v.  Fiscal  Oourt  of  Caldwell  Co 87 

9.  ^V>rmer  Appeal — Opinion. — The  opindon  on  the  former  appeal 
ifi  the  law  of  the  case  as  to  all  matters  that  could  or  should 
have  been  raised,  thcut  Is  as  to  errors  mentioned  in  the  opinr 
ion;  those  relied  uipon,  but  not  noted  therein,  and  to  errors 
appearing  in  the  first  record  that  might  have  1>eezL  but  were 
not  relied  upon.   I.  C.  R.  Co.  v.  Profltms  ^ 118 

10.  Verdict, — Upom  appeal  to  this  court,  the  verdict  o(f  a  prop- 
erly IttstTucted  jury,  will  not  be  interfered  with,  unless  the 
verdict  is  palpably  and  flagrantly  against  the  evidence.     C. 

&  O.  Ry.  Oo.  V.  Salyers;  Salyere  v.  C.  &  O.  Ry.  Co 144 

11.  Harmless  Error— 'Admistsiom  o<£  ETvidence — ^Error  in  admittinig 
incoimipetent  evidenice  was  not  prejudicial  where  the  aame 
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fax^ts  were  shown  by  oooinpeiteiit  testimony.   L.  &  N.  R.  Oo.  v. 
'  Roberts  -r. 192 

12.  TranscripJt— Time  to  File. — Und-er  section  336  of  Criminal 
Code  the  transcript  must  be  filed  in  the  clerk's  office  of  this 
court  within  sixty  days,  unless  further  time,  is  given  by  the 
court,  but  if  wiithin  the  sixty  oays,  the  motion  for  time  accosnr 
panied  by  sufficdenJt  reasons  is  filed  in  the  clerk's  office  of 
this  court,  it  will  have  the  same  effect  as  if  -filed  in  court  on 
thsttt  day,  and  may  be  acted  on  when  the  court  is  in  session. 
Mlddleton  v.   Commonwealth   .'. 202 

13.  Pleaddng — ^Ansrwer  —  Amendment — ^Abuse     of     Discretion. — It 
was  an  abuse  of  discretion  to  set  aside  the  submission  and 
permit  to  be  filed  an  amended  answer  which  did  not  con- 
form to  the  proof,  and  which  changed  substarutially  the  de-    , 
fense.     Wilkes  v.   Kitchen   211 

14.  Secured  and  Unsecured  Claims — Application. — A  creditor 
holding  secured  and  unsecured  claims  may  apply  an  undl- 
redted  payment  to  an  unsecured  claim.     Id 211 

15.  Mandate^New  Trial. — ^Where  a  mandate  of  the  appellate 
court  issued  pursuant  to  an  opinion  on  a  former  appeal  w€is 
not  filed  in  the  lower  court,  but  the  parties  entered  into  a 
seoond  trial  without  objection,  and  the  tiial  proceeded  to  a 
Judgment,  motion  for  a  new  trial  was  made  and.  overruled, 
the  parties  will  be  held  to  have  waived  the  fiUng  of  the 
mandate.     Wilson   v.    Caughlln    221 

16.  Mandate— Second  Trial. — Where  the  records  of  the  appellate 
court  show  that  the  mandate  was  issued  it  sliould  have  been 
filed  before  a  retrial,  but  the  parties  having,  without  ob- 
jection, entered  into  a  second  trial,  which  proceeded  to  judg- 
ment, it  is  too  late  to  complain  of  the  alleged  error  for  the 
first  time  in  this  court.     Id _..  221 

17.  Law  of  the  Case. — The  opinion  of  the  court  on  the  first  ap- 
peal is  binding  on  the  parties,  the  courts  and  of  subsequent 
proceedings  as  to  issues  upon  which  the  evidence  is  sub- 
stanjtially  the  same.     Id 221 

18.  Finding  of  Chancellor. — When  upon  quesitions  of  fact  the 
plaintiff  and  defendant  are  the  only  witnesses  testifying,  and 
their  testimony  is  so  conflicting  as  to  be  wholly  irreconcilable, 
the  finding  of  the  chancellor  will  not  be  disturbed.   Heltsley 

V.  Hawkins  313 

19.  Finding  of  Ohamcellor. — Where-  one  witness  afftrroed  and  an- 
other denied  an  aliteraition  of  a  check,  the  original  of  which 
was  before  the  chancellor,  and  which  is  not  in  the  record,  the 
chancellor's  decision  will  not  be  overruled.    Id 313 

20.  Former  Opinion  in  Case  of  Same  Style. — As  ♦he  judgm-ent  at- 
tacked on  this  appeal  was  reversed  by  the  Court  of  Appeals 
dn  Puokett  v.  iMonris.  181  Ky.  374,  as  to  one  of  tihe  defendanits 
therein,  on  his  sole  appeal,  its  reversal  for  the  reasons  steuced 
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in  tihe  opinion  of  that  case,  was  iinevltaJ)le  on  this  appeal 
properly  takem  therefrom,  on  the  same  record,  by  other  de- 
feaidaots  sustaining  a  like  reUuMon  to  the  judgmenlt  and  equal- 
ly prejudiced  by  Its  termis.    Ptickett  v.  MoppIs  287 

21.  Motion  Hor  Trial  by  Jury. — The  cfrcuit  oouit'fl  refusal  to  sus- 
tain ajpipelliant's  motion  for  a  tnilal  by  jury  of  the  Issues  of 
fact  raised  by  the  pleadings,  was  not  error.  The  action  ibe- 
ing  one  of  purely  equitable  cugnizance,  apipellants  were  not, 
as  a  mla^tter  of  right,  entitled  to  a  trial  of  the  issues  of  fact  by 
a  Jury.  It  wtas  in  the  discretion  of  the  court  to  allow  it  as  an 
issue  out  of  dhanoery,  but  it  wtould  not  have  been  bound 
by  the  verdict  of  the^  jury.  The  refusal  of  the  trial  by  Jury 
was  not  an  abuse  of  the  court  s  discretion.  Quinn  v.  Hendren  282 

22.  Executora  and'  AdmiinlstraAors — Costs — Personal  Liability  of 
Executor. — Counsel  represenrtiiTxg  executor  individually  and  in 
his  official  capacity,  and  counsel  f>or  the  opposin^g  side  filed 
an  agreed  schedule,  .setting  forth  the  parts  of  the  irecord  to 
be  copied,  and  expressly  eMmiiuating  volume  2  of  the  tran^ 
script.  After  the  transcrllpt  was  made  in  accoiidance  with  the 
agreed  schedule,  the  executor  ordered  tihe  derk  to  copy  tlhat 
portion  of  the  record  contained  in  volumie  2  of  the  tPamscrLpit. 
Vblume  2  had  no  bearlnig  on  the  issuers  involved  and  no  ref- 
erence thereto  was  necessary  for  the  puiiiose  of  deciding  any 
of  such  issues.  Held,  that  the  motion  to  tax  the  cost  of 
volume  2  of  the  transcript  against  the  executor  individually 
should  be  sustained.    Osfter's  Exr.  v.  Ohlma^ 541 

23.  Trial — Continuance. — ^Where  the  evidence  was-  ooma[>leted  on 
January  26th  and  the  case  was  continued  from  day  to  day, 
either  on  account  of  flood  conditions  or  the  sickness  of  the 
Jurors  unt/11  February  4th,  the  couTt  did  not  err  in  refuscfeig 
to  set  aside  the  swearing  of  the  Jury  and  to  continue  the  case, 
where  the  issues  were  simple  and  ithe  evidence,  even,  if  forgot- 
ten by  the  Jurors,  was  brouighit  to  their  artitem'tion  by  argu- 
ment of  counsel.    North  Jeliico  OoaJ  Co.  v.  Helton  394 

24.  Bill  of  Exceptions.— All  proceedings  and  facts  not  required  [ 
by  the  i-uJes  of  practice  to  be  enrolled  upon  the  record  of  .the 
court,  in  order  to  become  a  part  of  tihe  record  must  be  incor- 
porated in  a  bill  of  exceptions  certified  in  some  of  the  meth- 
ods provided  by  law,  otherwise  such  proceedlngis  and  flaots 
not  required  to  be  enrolled  will  not  be  considered  as  a  ^part 

of  the  record  on  appeal.    TuU  v.  Canimonjw6alth  413 

25.  Absence  of  Appeal  and  Cross-Appeal — ^Ri^ht  of  Review. — ^A 
Judgment  will  not  be  reviewed  In  the  absence  of  an  appeal 

Or  cross-appeal.    Mounts  v.  Charles  421 

26.  Supersedeas  Bond — Damages. — ^Damages  on  a  supersedeas 
bond  wtll  only  bo. awarded  in  cases  where  the  Judgment  is  for 
the  payment  of  money,  and  may  be  enforced  by  execution  or 
similar  process.    Butler  v.  Jackson,  Trustee  i 555 
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2r7.  Suipereedeafl  Bond— Damla^ges. — ^Wli«ro  the  wlioile  of  a  moaiey  , 
judgimienit,  pao^«ible  In  InstaHmente,  hlas  been  sxuperoeded,  dian^ 
e€:es  will  go  ntot  only  on  tlie  amount  due  ibeftxre  the  execu- 
tion of  the  hojDd,  but  on  the  am^ounts  due  after  tiie  execu- 
tion of  the  bond,  If  the  coOlcctlon  of  these  a£tenr  d'ue  mmm 
oould  be  endtoirced  by  execution  or  Mmllar  process.    Id 556 

2S.  Supersedeas  Bond — ^Damages^ — Where  there  1e  a  final  }adg- 
aneoit  for  a  definite  sum  of  money,  it  Is  not  neceseary  to 
authorize  the  issual  of  an  execution-  for  its  collection  when 
due  tSutt  tihe  Jud'gment  should  so  provide  or  direct*  as  section 
1650,  of  the  Kentucky  Statutes,  provides  for  the  issual  of  an 
execution  In  such  oases.     Id ~ 555 

29.  Suipers-edeas  Bond — ^Damages — ^B\>rm  at  Judguvemt. — ^The  fact 
that  In  a  judgment  the  court  reverses  the  right  to  make  such 
orders  in  the  case  as  miay  theree.fiter  be  iieinesBary,  did  not 
affeot  thfiit  peiTt  of  the  judgment  that  directed  tbe  payment 

of  a  specified  sum  of  money  on  a  mentiioned  day.   Id 555 

30.  Road  EJnglneer— Rembval— RJt;ht  of  Appeal. — The  right  of  ap- 
peal is  not  an  Inlherent  liglht,  but  a  matter  of  giuce  to  be 
granted  or  withheld  >by  tihe  legislature  in  the  exercise  of  Its 
di-scretlon;  and  since  neither  the  statute  regulating  the  re- 
niovul  of  a  cOunity  road  engineer  by  the  county  Judge,  nor  any 
other  sJtatute,  provides  (for  an  appeal  froim  the  order  of  re- 
movaJ,  an  appeal  does  not  He.    Reese  v.  Hickman  Couoiity....  641 

31.  Cdpcult  Oouits — ^Jurisdiction. — The  airouit  courts  ot  this  state, 
having  jurisdiction  cl  all  matters  in  law  and  equity*,  except 
in  aotioDfi  for  the  recovery  cif  money  or  pe^nsonal  proiperty 
when  the  vaJue  Jn  conitroversy  is  $50.00  or  less,  have  not  jxtr- 
isdiction  of  a  case  where  nuinerooiis  claimants  against  a  sin- 
gle defendant  seek  only  several  peirsonal  judgments  for  the 
amoimts  of  their  respective  claims,  none  of  which  aank>ujits  to 
$50.00,  CTen  though  all  of  such  clalmis  arise  trom  a  common 
cause  and  involve  the  same  question  of  law  and  similar  ques- 
tions of  fact.   Batman,  Jr.  v.  I^uisvtille  Gas  &  Electric  Co 659 

32.  Review— ^Finding  of  Chancellor. — The  appellate  court  will  not 
disturb  the  finding  of  a  chancellor  upon  a  questkni  of  fieuct, 
where  tihe  evidence  is  conflicting  and  on  a  consadeiution 
of  the  whole  case  the  mind  is  left  in  such  doubt  that  it  ccuo- 
not  'be  said  with  reasonable  certainty  that  the  chaniceHor 
erred,     Jones  v.  Tarry  700 

33.  PindJtag  of  Chancellor. — In  an  equity  cause  this  court  will 
examine  the  evidence  for  itself  and  determine  the  truth  of 
the  miajtter  in  Issue,  but  if  thr;  evidence  as  to  the  flacts  is  so 
contradictory  tihat  upon  a  consideration  of  it  the  mind  is  left 
in  doujbt  as  to  the  truth,  weitjht  will  be  given  to  the  opinion 
of  the  chancellor  upon  an  issue  as  to  the  facts  and  hte  judg- 
ment will  not  be  disturbed.   Johnston  y.  Williams;  Braswell 

V.  Williams  ^ 764 
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34.  Anuount  Im  Oomtroverfty — ^Juriedlotlon  to  Enforce  Tax  lien. — 
In  a  suiit  by  a  cdty  to  enforce  a  etatiutory  ilea.  Dor  taxefl 
anuyuntkiig  to  |S5.00,  this  cooLrt  hjais  jurddddction  ol  the  aih 
peal  of  the  city  under  section  950,  of  the  Kentucky  Statutes^ 
providing  tha4;  appealis  may  be  taken  as  a  maitter  of  right  in 
all  cases  wihere  the  rigiut  to  enforce  a  stJeututory  lien  i?  dl- 
reoUy  in-violved.    City  of  Richmond  v.  Shackelford T89 

35.  When  Court  Willi  Not  Remand  Bqudity  Case.— ThJb  court  will 
not  retmand  an  equity  case  to  enalble  parties  to  take  proof 
upon  an  issue  directly  luvolyed  and  essemtial  to  the  right  of 
reoovery  or  defense,  when  the  one  upon  whom  the  burden 
rested  to  estajbllsh  such  Issue  declined  and  flailed  to  introduce 
any  proof  whoteyer,  although  in  eomje  specfial  cases,  in  which, 
peculiar  equiteJble  grounds  exl9t,  ihere  nmy  be  a  dlrectiion  for 
furtJher  preparation.   Pond  Greek  Goal  Co.  v.  Day 820 

APPLIANCES— See  Master  and  Servant. 

APPRAISERS — See  Taxation. 

APPROPRIATION— See  States. 

ARGUMENT  OF  COUNSEOLr— See  Criminal  Law;  Trial. 

ARREST— See  Homicide- 
Arrest  Without  Waiwont. — A  .peace  ofCicer  may  arroBt  an  of- 
fender agaliist  the  law  without  a  wtantant,  if  the  offense  of 
which  the  latter  is  guilty  is  oomandtted  in  his  presence.  Pupate 
V.  Commonwealth  ,. 664 

ASSAULT--See  Criminal  Law. 

ASSESSMENTS — See   Municipal   Corporations;    Taxation. 

ASSIGNMENTS— 

1.  Equitable  Assignment. — The  dediyery  of  a  certificate,  which 
W6m  held  by  one  as  the  eyldeuce  of  his  interest  in  a  partner- 
shiifp,  to  a  ciredltor,  for  the  purpose  of  secuiring  the  payment  of 
a  debt,  which  he  owed  nich  credlitor,  and  with  the  purpose 
and  intention  of  a  present  appropriation  of  the  interest  in 
the  partnership  to  the  payment  of  such  delbt,  is  an  equitable 
assignment  of  the  interest  .*n  the  partners'hip  for  the  pur- 
poee  intended,  although  by  parol.  Power  Grocery  Co.  v.  Hln- 
ton,   Assignee  of  Geo.  Alexander  171 

2.  E}qultable  Assignment. — ^Any  act,  which  makes  a  ptresent 
appiroprlation  of  a  fund,  although  not  to  be  enjoyed  until  in 
the  future,  is  an  equitable  a-^signment.    Id 171 
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3.  Rigirts  of  Lien  Credd-tors. — An  asdsignee  for  creditors,  stands 
in  the  sho^  of  the  insolvent,  and  is  not  a  purchaser  for  value, 
and  hence,  can  not  claim  the  property,  except  Bu<bject  to  the 
rights  of  the  lien  creditors.    Id 171 

AlSS-IGNMENTS  FOR  BENEFIT  OF  CREDITORS— See  Partner- 

1.  Execution  of  Deed. — Whether  a  deed  executed  by  an  insolyent 
oonveying  all  of  his  pro(perty  for  the  benefit  of  his  creditors 
tmuai  be  done  in  this  state  excJusdyely  under  the  jprovisionis  of  ' 
sections  74  to  96  inclusive  of  tihe  Keuitucky  Statutes,  or 
whether  it  is  competent  for  the  debtor  to  execute  a  common 
Isuw  deed  of  trust  for  that  purpose  need  not  be  determined 
In  this  case,  because  of  the  reasons  S'tated  below.  For  the 
same  reason  it  is  not  necessary  to  determiine  whether  the 
observance  of  the  provisions  of  the  statute  or  the  terms 
of  the  deed  are  essential  to  the  vaMddty  of  the  acts  of  the 
assignee  or  tnuertee.    Butler  v.  Dillehay  Brick  Oo 224 

2.  Persons  Beneflcdally  Interested. — The  only  persons  bene- 
ficially interestted  in  either  character  of  conveyance  for  the 
Ibenefl/t  of  creditors  are  the  deibtor  who  executes  it  and  his 
oreditora,  either  or  both  of  whom  may  waive  their  right  to 
insist  uax>n  an  observance  by  the  assignee  or  trustee  of  suoh 
requirements  or  terms,  and  where  they  have  done  so  the 
p^trchase^  of  the  property  at  a  sale  made  by  the  assagnee 
obtains  a  good  title  thereto,  and  can  not  coanjpiLaln  of  any 
such  failures  on  the  pant  of  the  assignee  or  trustee,  and  this 
is  undoubtedly  true  when  the  assignor  joins  in  the  deed  miade 

by  the  trustee  or  assignee..  Id - 224 

3.  Aoceiptance  of  Deed  of  Assignee.— The  assignee  or  trustee  in 
this  case,-  after  due  advertisemenit,  sold  the  real  estate  oon- 
veyed  to  him.  The  purchaser  oibjected  and  declined  to  com- 
ply with  the  terms  of  the  sale  because  the  assignee  had  not 
been  sworn  nor  executed  bond  nor  did  he  sell  the  proiperty 
under  an  order  of  count  But  the  assignor  and  creditors  ap- 
(peared  and  wtaived  all  of  these  formalities.  Held  that  the 
purchaser  would  be  oonupelled,  in  a  proceeding  for  that  pur- 
pose, to  accept  the  deed  of  the  assignee,  which  was  likewise 
executed  by  the  assignor,  and  to  oom^ly  with  the  terms  of 
the   sale.     Id : 224 

ASSUMED  NAME>— See  Pleading. 

ASSUMPTION  OF  RISK— See  Negligence. 

ATTORNEY  AND  CLIENT— See  Vendor  and  Purchaser— 

1.  Lilen  Upon  Dand  for  Recovery. — Section  107  Keatucky  Stat- 
utes, crelates,  for  an  attorney,  who  prosecutes  to  a  recovery 
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an  action  for  lands,  tor  his  client,  a  lien  upon  the  lands. 
ChEurles   v.   W'hltt   77 

2.  Fees — ^Worhanen's  Compehisatlon  Board — ^Rlght  to  RoguJaie 
— Under  seotion  4942  of  the  ooonipenisajtion  act  that  may,  be 
found  in  yolume  3,  of  the  Kentucky  Staituites,  ithe  coroipen)sa- 
tlon  boaand  ha^  th<e  power  to  reduce  the  fee  agreed  to  be  paid 
by  an  employe  to  his  aittorney  for  representing  him  before 
/the  board,  although  the  agreed  fee  may  be  ^nlthin  the  statu- 
tory  llmdit  and  It  does  not  appear  the  eimipXoymeinit  was  so- 
licdted.     RawMngs   v.   Workmcn'B   Oompensation   Board   308 

3.  Reduction  of  Fee — ^Appeal  and  Error. — An  attorney  whose  fee 
has  been  reduced  by  the  board  mp.y  prosecute  an  appeal  to 
the  drciiAt  court.    M - 308 

4.  Oamipiromise  of  Action. — ^An  atbomey  employed  to  defend  an    , 
action,  has  no  authority  to  compromfise  it,  without  the  special 
authority  of  the  cMent,  autihorizing  the  atbomey  to  do  so. 
Mason  v.    Cook   ~ 260 

5.  Compromise  Judgment — Vacation. — ^Where  a  judigmenjt  has 
been  entered  against  a  party  to  a  SRiit  by  the  unwarranted 
action  of  his  attorney,  in  agreeing  to  a  comippomiise  Judg- 
ment, without  the  direction  and  consent  of  the  party,  it  is 
the  duty  of  the  party  to  act  promptly,  by  taking  proceedings 
to  vacate  It,  when  the  knowledge  of  Its  rendition  reaches  him, 
and  if  he,  instead  of  proanptly  repudiating  it,  acquiesces  in  it, 
until  other  parties,  relying  upon  the  Judgtnemt,  put  them- 
selves in  positions,  from  which  they  can  not  extricate  them- 
selrves,  so  as  to  place  the  parties  in  sttatu  quo,  if  the  judgment 
should  be  vacted  he  is  estopped  to  complain  of  It.    Id 260 

ATTORNEYS'  FEES— ^See  Executors  and  Administrators;  Par- 
tition. 

BANKRUPTCY— ^See  Partnership. 

BANKS  AND  BANKING— 

1.  Auithority  of  Bank  to  Pay  Bearer  Out  of  Maker's  Funds. — 
Where  an  agent  of  a  oorpoTation,  with  due  authority,  draws 
checks  payable  to  an  existing  person,  but  with  no  intention 
that  the  payee  shall  receive  siaane,  and  thereafiter,  without 
authority,  endorses  payee's  name  upon  the  checks  and  pre- 
sents them  to  the  bank  upon  which  they  are  dirawn  fior  pay- 
ment; held,  that  the  bank  vas  auithorlzed  to  pay  same  to 
bearer 'out  of  the  maker's  funds,  notwithstanfding  the  false 
endorsement,  end  without  inquiry.  Mueller  &  Martin  v.  Ulh- 
erty   Insujance    Bank   ~ 44 

2.  Payment  of  Checks — (Negotiable  Instruments  Act. — ^Where  It 
was  not  intended  that  the  person  named  as  payee  of  such 
checks  should  receive  or  have  any  Interest  in  game,  held 
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th£ut  the  payee  was  a  "fictitloufl  penson/'  and  the  diedcs  pay- 
able  to  bearer  under  subsection  3,  section  9,  of  the  negotiable 
instrumenite   act.     Id 44 

3.  PioQitaoujs  Person — ^Payment  of  OheckB. — ^Thjat  part  of  section 
9  of  the  neieoitiabile  instruments  act  whl(di  prorides  that  the 
fiact  of  payee  being  a  fi.cti>tioui«  person  must  be  "known  to  the 
pei^on  makdng  it  so  payable/'  refers  to  the  person  who  draws 
tihe  checks,  rather  than  to  the  nomiinal  maker,  where  an  au- 
-tboaized  a^eilt  draws  cheoflcs  payable  to  a  ftctitious  person.  Id.    44 

4.  Retention  of  Inehaiate  as  Cashlei^-rActdoin  by  SHockhoIders — 
NegKgence. — ^Where  the  petition  in  an  aotlcn  by  the  Bboc^- 
holders  a^;ainst  the  dlreoton  of  a  bank  alleges  negligence 
upon  the  part  of  "the  defemdants"  in  retaining  as  oaehier  an 
inebriate  and  allowlnig  hii'm  uausual  powers  And  control  over 
the  bank's  afBairs,  held,  that  Uie -petition  charges  a  jodnt  negli- 
gence of  the  directors  as  a  board  and  not  an  indHyldual  negli- 
genoe.     Tackett  v.  Green  49 

5.  Negligence— (Pleading — Clerical  Miaprislon. — ^AU  such  allega- 
tions of  joint  ne^gence  being  traversed  by  the  answer  of 
some  of  the  direotors,  a  defiauU  Judgment  against  one  director 
who  did  not  join  in  the  iunswer  was  prematurely  entered  and 
a  clerical  mdspriaion,  since  the  answer  of  the  other  directors. 
If  siastained  would  defeat  recorery  agadnot  all  of  the  d^end- 
ants.      Id 49 

BAR — See  Executops  and  Adanfinristmators. 

BE5NBFICIAL    ASSOCIATIONS— f>ee    Injs«na.nce— 

1.  Authority  of  Agents.— Subiordlnate  lodges  of  a  mutual  bene- 
fit society,  are,  as  a  general  ruHe,  the  agents  of  the  supreme 
lodge  of  the  society,  and  the  gociety  Is  bound  by  their  acts 
and  omissions,  withdn  the  scope  of  their  authority.  Scrubggs' 
Guardian  v.  Knights  and  Ladles  of  Security  544 

2.  Authority  of  Subordinate  Lodges. — ^A  mutual  benefit  sofciety 
is  bound  by  the  acts  and  omissions  of  a  subordinate  lodge, 
only,  when  the  latter  is  the  agent  of  the  former;  and  'before 
Che  act  of  the  subordinate  lodge  can  bind  the  society,  it  most 
e^ppear,  that  the  Inferior  lodge  was  acting  within  the  scope 
of  its  authority;  or,  if  an  oinassion,  before  it  constitutes  a 
waiver  or  estoppel  to  the  society,  it  must  appear,  that  the 
omission  was  to  do  something,  which  it  had  authority,  as  aa  ^ 
agent  to  do  and  which  it  was  the  duty  of  the  society  to  do 

or  cause  to  be  done.  Id 544 

BENEFICIARIES— See  In'surance. 

BILL  OF  EXCEPTIONS— See  Appeal  and  Error. 

BOARD  OF  SUPERVISORS— See  Taxation. 
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BONDS— ^66  Aipfpeal  and  Enx>r;   Drains;   Sitates.  Pa«e 

BOOKS— See  Oonporatlons;   Offiicere. 

BOUNDARIBS— ^See  FarcifWe  Entry  and  Dertainer;  Frauds,  Stat- 
ute of;  Vendor  and  Purchaser — 

1.  Agreemient — ^PosasesBloin  Thereunder. — An  agreemeiut  fixintg 
boundaries,  fdOlowed  by  possession  with  reference  to  the 
boundary  so  fixed,  is  conclusive  on  jbhe  parties,  althougih  the 
poseeasiooi  may  noit  have  been  for  the  full  stotuttory  period, 
it  being  -sulEicdenit  to  show  that  the  dlyiddng  line  was  actually 
established,  and  theresufter  reooenttzed  and  aoquleisced  in  by 
the  parties  for  a  oonisiderable  time.    Holbtrookis  y.  Wricrht....  732 

2.  Action — -Agreement— ©vidence. — In  certain  consolidated  ac- 
tions invx>Mng  the  title  to  land,  evidence  oonedd-ered  and  held 
to  show  that  the  granitors  of  plaSn/tifts  and  defendants  agreed 
tipon  and  eatabliahed  a  dlvidlD(g  line  between  their  faitms.  Id.  732 

BREACH — See  Contracts;  Descent  and  Distribution;   Railroads. 

BUILDING«--See  Deeds. 

BURDEN   OP   PROOF— iSee   Contracts;    Eminent   Domain;    Evi- 
dence; MaMer  and  Servant;   Municipal  Corpovrations;   Prln-    , 
cipal  and  Agent;  Wills. 

CARRIESRSr— ^ee  Larcency — 

1.  Injury  to  Pasflenger— Cinder  from  Looomotive— Negligence. — 
A  carrier  is  liable  fk>r  injury  to  a  paseenger  from  a  cinder 
enteiring  hlis  eye  through  an  open  door,  while  the  train  was 
going  through  a  tunnel,  where  thie  brakeman  lett  the  door 
open  just  as  the  train  entered  the  tunnel.   L.  &  N.  R.  R.  Co. 

V.  Roberts  19^2 

2.  Sleeping  Car  Company — Care  of  Passengers — ^A  sleeping  car 
company  is  obligated  to  keep  a  reasonable  watcb  oyer  sleep- 
ing passengers  and  their  property.   PuUiman  Co.  v.  Pulllam....  213 

3.  Injury  to  Paasenger— Duty  of  Engineer — Ino*^ ructions. — ^It  be- 
ing no  part  of  the  duty  of  an  engjlneer  to  ddlB<x)ver  whether  an 
intending  passenger  had  time  to  board  the  tualn  or  to  de- 
termine for  himself  when  the  train  shiOuM  be  started,  and 
there  being  no  evidence  that  the  engineer  saw  plaintift  while 
he  was  attemi^ting  to  board  the  train,  it  wae  error  to  give  an 
instmction  miaking  the  Uabikty  of  the  oarrier  dcipend  upon 
the  engineer's  failure  to  give  plaintiff  a  reasonable  opportun- 
ity to  board  the  train,  or  In  starting  the  train  with  an  unnec- 
essary and  unutsnal  jerk  or  luirch,  "aifiter  he  knew,  or  could 
have  known  by  the  exercise  of  ordinary  care,  plalntifffs  inten- 
tion to  become  a  pasisenger."  L.  &  N.  R.  Qo.  v.  Quinn 607 

4.  Duty  to  Passenger — ^Negligence. — ^Wihere  a  passenger  is  at  the 
sitajtion  when  the  train  stops  and  attemipitG  to  board  the  train 
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ait  a  plisuoe  where  it  is  usual  ctnd  customary  for  pasBongers 
to  board  the  carrier's  trains,  the  conduotor  and  bmaJcemam, 
although  they  do  not  aotually  see  him,  are  char^ged  with 
^  knowledtge  of  hia  presence,  and  the  carrier  is  guilty  of  negli- 
gence if  it  starts  tihe  train  before  the  passenger  has  a  rear 
sonable  oipfporUinity  to  board  the  train,  or  starts  the  train 
with  a  sudden,  unuBuaJ  and  unnecessary  Jetrk;  but  if  a  pas- 
senger ajtteimj>ts  to  board  the  train  at  a  place  where  it  is 
hot  bstial  and  customary  f6r  pasBOogers  to  boaird  the  carrier's 
trains,  and  neither  the  brakeman  nor  the  oonductor  actuaMy 
sees  him,  the  carrier  is  not  <rMty  of  negligence  In  failing  to 
give  ihe  passenseir  a  reaaonabil<e  oppontunity  to  board  the 
train  or  in  atartin>g  the  tialn  with  a  sudden,  unusual  and  un- 
necessary  jerk.      Id ^ 607 

5.  Injury  to  Passenger  in  Ali€;hitin^  From  Train. — It  is  the  duty 
of  a  carrier  of  passengers  to  &tO(p  Its  trains  Jong  enough  at  its 
stations  to  afford  passengers  a  reasonable  time  to  aUf^ 
therefore  with  safety;  but  it  is  the  corresponding  duty  of  the 
passenger  to  get  off  of  the  train  witjiout  unaeoessary  delay, 
and  if  the  train  stops  a  sufficient  time  to  enaiblo  the  passenger 
in  the  exercise  of  ordinary  care  and  reasonable  effort  to 
alight  .therefrom,  the  carrier  ^111  not  be  liable  for  Injury  sus- 
tained by  l^e  passongeir  in  an  effort  to  alight  after  tlie  train 
sftarts,  unlosB  those  in  charge  of  the  train  see  his  perilous  cdt- 
uation  and  fail  to  exercise  ordinary  care  to  prey^it  his  injury. 
Cincinnati,  New  Orleans  &  Texas  Pacific  Railway  Go.  y. 
Fiteuncifl  ^  - 703 

6  Injury  to  Passenger  in  Alighting  F>nom  Train — ^Negligence. — 
If,  however,  the  train  fails  to  stop  a  sufficient  time  to  enable 
the  passenger  to  safely  alight  under  the  circumstances 
named,  it  Is  not  negligence  per  se  for  the  passenger  to  at- 
tempt to  alight  afiter  the  train  starts  in  order  to  avoid  the 
inoonvenlence  of  being  caoied  beyond  his  destination,  unless 
the  speed  of  the  train  is  such  that  a  reasonably  prudent  per- 
son would  not  undertake  it,  In  whicfti  latter  event  the  negli- 
gence of  the  passenger  wHl  prevent  a  recovery  although  the 
carrier  was  derelict  in  Its  duty  In  starting  the  train  before 
the  lapse  of  reasonable  time.     Id.  —  703 

7.  Injury  to  Passenger  In  AUghitlng — Negligence.^-The  defend- 
ant oairrier  InMsted  that  plaintiff,  its  passeiLger,  was  grullty 
of  negiigenoe  in  atteimipting  to  alight  from  the  train  w4iile  It 
was  in  rapid  motion,  which  contention  was  laigely  sustained 
by  the  teotimony.  It  was  the  duty  of  the  court  to  give  a  con- 
crete instruction  submitting  this  phase  of  plaintifTfl  contrfibu- 
tory   negligence.     Id ^ 703 

CAUSA  MORTI&— See  Gifts. 
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CHAMPERTY  AND  MAINTENANCE— See  Specific  Perform- 
amee —  Page 

1.  Champertous  Contract — ResciBslon. — ^Before  a  yendor  of  prop- 
erftj  in  tihe  ad'verse  posseseion  of  another  can  eeek  the  aid  of 
the  dhjampepty  statute  he  must  abandon  or  reiscind  the  cheon^ 
l>ertous  contract.     Doyle  v.  Comett  - 584 

2.  Deeds — ^The  widow  and  all  of  the  cbUdren  of  decedent,  ex- 
cept a  minor  daughiter,  conveyed  their  initereat  in  decadent's 
farm  to  A.  The  minor  d-au'gflitefr,  after  beooming  of  age,  con- 
veyed her  undivided  one-fifth  interest  to  B  who  brougfait  an 
action  for  partition.  There  being  no  proof  that  A  even;  indi- 
cated to  the  minor  daugthter,  bis  oo^teoiant,  tha^t  he  was  hold- 
ing the  land  adversely,  the  chancellor  did  not  err  in  refusing 
to  hold  that  the  deed  to  B  was  chamipertous.  Miller  t.  Ed- 
wards  -   ^ 827 

CHECKS — See  Banks  and  Backing. 

CHILDRESN— See  Executors  and  Adminietmtors. 

CITIES — See  Municipal  Corporations. 

CI4AIMS — See  Conkproanise  and  Settlement;  Executors  and  Ad- 
mini|itratorB;  Public  Lands. 

CLERICAL  MISPRISION— ^ee  Banks  and  Banking. 

CODES — See  Statutes,  Codes  and  Constitution.  ^  ' 

COLLATERAL  ATTACK-^See  Drains. 

COLLECTION— See  Taxation. 

COLOR  OF  TITLE— See  Adverse  Possession.  , 

COMMERCIAL  PAPBR--See  Pleading. 

COMMISSIONERS— «ee    Drains;    Partition. 

COMMISSIONS— See  Executors  and  Administrators. 

COMPETEINCY— See  Witnesses. 

COMPROMISE  AND  SBTTLEMENT-^See  Attorney  and  Client; 
Executors  and  Administratans — 

Relief. — ^When  a  claim  is  comipromlaed,  all  rights  growing  out 
of  it  are  merged  in  tbe  conypiHomise  agreement  and  a  suit  may 
not  thereafter  be  maintained  on  the  matters  coonipromised,  but 
the  relief  must  be  obtained  through  an  euiforcement  of  the 
ooimpromise  agreement.  But  this  rule  does  not  prevail  wliere 
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the  oominxMniBe  agreement,  provides  for  a  reinsteuteanent  of 
the  original  oauae  of  aation  H  the  oonvproimilse  agreemient  i& 
not  comidied  with.    Saint  Miarra  Machine  OomiMiny  y.  Oook..  112 

CONDITIONAL  PROMISE— See  Um1tati<m  of  Aotions. 

OONiSTITUTIONAL  LAW— See  Dralna;  Jury;  Stetuitee,  Codes 
and  OonBtitution. 

CONSIDERATION— See  Deeds;  Master  and  Serv&nt,  11;  Rail- 
roads, 14,  16. 

CONSTRUCTION— «ee  Contracts;  Deeds;  Drains;  Statutes; 
Wills. 

CONSTRUCTIVE  POSSEJ5S10N— See  BVMxsi'ble  Etotry  and  De- 
tainer. 

CONTE2MPORANEX)US    CONSTRUCTION— See   Statutes. 

CONTINUANOB--See  Appeal  and  Error;    Criminal  Law. 

OONTRACTIS— ^e  Champerty  and  Maintenance;  Oorporatians; 
Hu0l]|and  and  Wife;  Infants;  Insumnce;  landlord  and  Ten- 
ant;  Mines  and  Minerals;   Partnership;   RailroedB — 

1.  Suat  for  Breach  ol  Contract. — ^Where  machinery  is  purohfleed 
for  a  sipeolflc  purpose,  whdch  purpose  is  known  by  tflie  seHer, 
the  purjchaser,  in  a  suit  tor  breach  at  the  oontrsuct  of  sale  by 
which  the  arti<de  purcluised  Hadls  to  do  the  work  intended*, 
may  recover  profits  which  he  lost  thereby,  and  which  pnyfits 
were  within  the  reasonable  oontQmQ;)latU)n  of  the  paitiea 
■Saint  Marys  Machine  Co.  v.  Cook 112 

2.  Suit  for  Breach— Averment  That  Plaintiff  Waa  Ready,  Aible 
and  Willing.— In  a  suit  for  breach  of  contract  it  is  necessary 
to  allege  in  terms  or  in  suhstance  that  the  plaintiff  was 
ready,  able  and  willing  to  penform  his  pait.  Ky.  Mortgage 
Securities   Co.   v.   Hamonond    234 

3.  Undlateral — ^Pleading.— Where  defendant  in  answer  to  plaln- 
tiff'<s  charge  that  the  contract  was  unilateral,  pleaded  the  con- 
tract, copying  it  into  his  answer,  it  was  only  necessary  to 
plead  the  contract  and  facte  showing  that  the  option,  bad  been 
executed  and  become  operative  as  a  lease,  since  defendant 
need  only  meet  the  charges  made  against  Mnu  Duff  v.  Duff..  237 

4.  Invalidllty — Enforceimjent. — ^Where  a  conveyance  is  made  to  a 
grantee  in  consideration  of  his  agreement  to  defeat  the  ad- 
ministration of  the  criminal  laws,  and  the  grantors  are  in  pan 
delicto  with  the  grantee,  the  courts  will  not  grant  them  re- 
lief by  cancelling  the  deed,  but  will  leave  them  where  they 
have  placed  themiselves.  Mounts  v.  Charles 421 
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5.  Breacb— nDiaimta(ge«. — A  tract  of  VbldA  vr^u&  owned  by  a  f»tiher  as 
life  tenant  and  his  aon  as  remaindorman.  Daring  the  in-  ; 
fftncy  of  his  son,  the  father  sold  tha  land  under  a  contract 
-wherelby  the  son,  upon  reaching  his  majority,  was  to  con* 
vey  hlfl  iotereet  to  the  iHiPchjaBer,  the  father  agreeing  thait  If 
Iris  son  would  sdgn  the  deed,  he  would  reinyest  the  proceeds 
in  land^s  in  a  neighlboring  county,  which  he  failed  to  do.  There 
was  a  general  increase  in  the  Talue  of  land  in  that  councy. 
Upon  tibe  death  of  the  father,  ten  years  later,  the  son  assert- 
ed a  Qlaim  against  his  estate  for  damBges,  and  wba  allowed 
interest  on  the  proceeds  of  the  sale  of  the  land  during  the 
ftither's  lifetime  in  lieu  of  other  damtages:  Held,  that  as  no 
particular  tract  of  land  in  which  the  proceeds  were  to  be  . 
invested  was  designated,  the  father  might  haye  selected  a 
tract  of  land  that  would  have  actually  decreiased  in  vialue, 
and  for  this  reason  the  son's  claim  of  damages  is  too  specula- 
tive and  remote  to  authorize  the  judgment  allowing  him  In- 
terest on  the  proceeds  of  the  sale  of  the  land  during  the  life- 

'  time  of  his  father.    Harris'  Admr.  v.  Harris  -. 615 

6.  Oonveytamce  of  Rea^l  Property  in  Consideration  of  Care  and 
Atteution. — ^A  faiiher  and  mothei:  conveyed  their  real  property 
to  two  sons  in  conBideration  of  the  sons  providing  the  parents 
a  home,  care  and  attention;  the  father  went  to  visit  a 
daugbter  and  while  there  fell  sick,  and  shortly  tihereaflter 
died.  During  his  sIoknelSB  the  sons  promised  tbe  daughter, 
who  was  then  waiting  upon  the  father  in  his  sickness,  that 
they  would  pay  her  for  her  services  in  taking  care  of  him, 
and  she  rendered  the  services  with  the  ezpecbation  of  receiv- 
ing comipensation.  SucOi  facts  do  not  bring  the  case  within 
the  faoni'liar  rule  prohibiting  a  recovery  of  one  relative  of 
another  for  care  and  attention,  where  they  live  together  ai^ 
one  family  for  the  aniixtual  advantage  of  all.   Petrie  v.  Winn  797 

7.  Conveyance  of  Real  Property  in  Consideration  of  Care  and 
Aittention.-^As  the  evidence  for  the  plaintiff,  unjoontradicted, 
eetabHshes  an  unconditional  promise  on  the  pert  of  the  sons 
to  pay  their  sister  for  the  cere  and  attention  furnished  the 
father  whom  they  were  bound  to  support,  maintain  and  care 
for,  tihe  plaintiffs  made ,  out  a  prima  faoie  case  which  the 
court  should  have  suibanJtted'  to  the  jury.    Id ^ 797 

8.  Construction. — ^The  cardinal  principle  in  the  construction  of 
a  oontract,  is  to  so  oonstrue  it,  so  as  to  effectuate  the  Inten- 
tion of  the  parties.    Morris  Shoe  Co.  v.  Coleman  837 

9.  Intention  of  Parties. — ^When  the  tenuis  of  a  contract  are  in- 
definite, uncertain  or  amibiguous,  the  subject  matter,  the  pur- 
pose of  its  making,  the  situation  of  the  parties  and  the  sur- 
rounding circumstances  may  be  considered,  in  arriving  at  the  ; 
Intention  of  the  parties,  and  subsequent  acts  of  the  parties  in 
the  application  of  the  contraot  may  be  looked  to.   Id. 837 
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10.  Discbarge  of  Bnaiploye — ^Damages — ^Burden  of  Proof. — ^Wbere 
an  employe  under  a  contract  for  a  definite  term  of  seryice  is 
discharged  by  the  enxpiojer,  in  a  suit  f6r  damages  for  the 
wrongful  disdharge  by  the  employe,  the  burden  is  upon  the 
en^ployer  to  allege  and  prove  tbe  incona(petenoe  of  the  em- 
!)loye,  if  he  relies  ufpon  such  defense  as  a  justification  for 
the  discharge.     Id ^ 837 

11.  Fiailure  of  Performance. — ^Where  one  party  to  a  contract  noti* 
flee  the  other  that  he  will  not^^perfoirim  his  paot  of  it,  the 
other  party,  when  suin^  upon  it,  is  relieved  from  tbd  neces- 
sdty  of  showing  a  perfomuance  oar  tender  of  perforn^ance  u(pon 
his  part  of  oonditions,  which  he  would  otherwiBe  be  required 

to  perform  or  offer  to  do  so.    Id 837 

12.  Discharge  of  Employe — ^Damages. — ^Wbere  an  employe  under 
a  oontnaot  for  a  definite  period  of  service  is  wroni^iully  dis- 
chaiiged,  the  damage  to  which  lie  is  entitled  is  the  difference 
between  the  wages  be  would  have  received  for  the  remainder 
of  the  term  at  the  agreed  wage,  less  the  sum  which  he  re- 
ceived for  similair  services  or  by  the  exercise  of  ordinary 
diligence  would  have  received  during  the  remainder  of  the 
term.    Id ^ ~ 837 

13.  Discharge  of  Employe. — Where  an  employe  under  a  contrast 
for  a  definite  term  is  wrongfully  discharged,  and  his  em- 
ployer offers  him  emgployment,  he  ^ould  acce(pt  it,  unless  the 
acceptance  would  sacrifice  his  rl^ts  under  the  contract, 
from  which  ha  had  been  discharged.     Id 837 

CONTRIBUTORY  NEGUGENCE— See  Electricity;  '  Negligence; 
Railroads. 

CONVERSION— See  Wills. 

CONVEYANCES— -See  Contracts;  Deeds;  Huaband  and  WBfe; 
Railroads. 

CORPORATIONS— iSee  Escheat;   Process— 

1.  Process — Summons — Service  on  Private  Corporation — Chief 
Officer. — ^Under  section  51  of  the  Code,  in  an  action  againat 
a  private  con;>oration,  the  sumimons,  if  executed  in  the  county 
wh^re  the  action  is  brought,  must  be  executed  on  the  chief 
officer  of  the  corporation  in  that  county,  and  if  executed  out 
of  the  county  must  be  executed  on  the  chief  officer  in  the 
etate^   Morris  v.  Ouim(berfland  Producing  &  Refining  Co. 15 

2.  Process — Siumimons — ^Service  on  Private  Conjuration — Chief 
Officer. — If  there  is  more  than  one  chief  officer  in  the  county 
in  which  the  action  is  brought,  within  the  meaning  of  bu3>- 
sectdon  33  of  section  732,  of  the  Code,  it  must  be  executed 
on  the  hifhe&t  qhief  officer  named  in  this  suhsectlon,  and  if 
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executed  out  of  the  county  it  nuist  be  executed  upon  the 
highest  chief  officer  who  may  be  found  in  the  state.   Id 15 

3.  Process — ©umflnonfl — Sufficiency  of  Officer'a  Return — Judg- 
ment by  Defaidit. — In  an  action  agalns-t  a  private  corpoilation, 
a  8UimnK)ns  executed  on  F  described  as  having  charge  of 
the  works  of  the  corporation  in  the  counjty  where  It  was  ex- 
ecuted, will  not  authorize  a  Judgoaent  by  defSault.    Id 16 

4.  Process — Summons — ^Amendment  of  Return. — The  officer 
who  executed  a  summons  may  aonend  his  return  to  show  the 
true  Hacts  when  or  before  a  motion  Is  made  to  quasih  It,  or 
after  a  suit  has  been  brought  to  set  aside  a  Judgment  on  the 
gn>und  that  the  officer's  return  was  not  sufficient  to  war- 
rant a  default  Judgment.     Id — 16 

5.  Contract  of  President  for  Sale  of  Real  Estate. — A  president 
of  a  corporation  who,  without  authority  txom  the  oom(pany, 
enters  into  ti  contract  with  an  agent  to  pay  him  a  oommlfision 
if  he  brings  about  a  sale  of  real  property  of  the  corporation, 

^  and  the  agent  finds  a  buyer  and  makes  the  trade,  and  the 
corporation  refuses  to  conyey,  the  president  Is  liable  to  the 
agent  for  the  comimilssions  earned,  although  the  president 
may  have  acted  in  good  faith  and  in  the  belief  that  he  had 
authority  to  act  for  the  corporation  In  the  sale  of  its  real 
property.     Mueller  v.  Nugent  61 

6.  Ultra  Vires. — ^A  ooiporotlon  which  Is  entirely  owned  by  one  . 
man  who  is  primarily  liable  on  a  note  to  a  bank,  which  note 
is  paid  with  money  raised  on  a  mortgager  executed  by  the 
corporation,  is  not  entitled  to  recover  the  money  so  paid 
either  on  the  ground  that  the  mortgage  was  an  ultra  vires  act 
of  the  corporation,  or  that  the  funds  of  the  corpoiration  were 
misopiproprlated  to  the  payment  of  a  debt  of  the  individual 
who  was  the  sole  owner  and  beneficiary  of  the  corporation. 
Lincoln  Court  Realty  Company  v.  First  National  Bank 288 

7.  Loan  of  Money  to  by  Bank — ^Transfer  of  Check  to  a  Second 
Corporation. — ^Where  a  bank  loans  money  to  a  corporation  in 

a  real  estate  mortgage,  and  issues  to  such  loanee  a  check  or 
dtaft  payalble  to  it,  and  the  payee  in  such  check  or  draft  in- 
dorses and  transfers  the  said  check  or  draft  to  another  cor- 
poration yhdch  takes  the  paper  to  another  bank  and  deposits 
it  to  the  credit  of  the  second  corporation,  there  is  no  misap- 
propriation of  the  funds  of  the  finst  corporation  by  the  bank 
whilch  receives  and  deposits  the  check  or  draft  to  the  credit 
of  the  second  corporation,  for  the  appropriation  was  made 
by  the  first  ooorporatlon  when  it  transferred  the  check  or 
draft  to  the  second  corporation  and  not  by  the  bank  whose 
duty  it  was  to  receive  and  pay  the  dra<0t  to  the  second  cor- 
poration, when  properly  assigned  and  transferred.   Id 288 

8.  Inspection  of  Ck>rporate  Books  and  Records — ^Rlght  of  Stock- 
holder to  Inspect  Correspondence — E^nforcement   of  Right — 
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Mandatory  Injunotion. — ^A  minority  stockholder,  who  luas  an 
interest  to  protect  and  whose  purpose  Is  not  ^own  to  be  ink- 
proper  or  unlawful.  Is  entitled  to  Inspect  the  correspondence 
concerning  the  business  afCalns  of  the  ooiporatlon  between  Its 
non-resident  president  and  Its  rlce^reflldent  and  actlre  man- 
ager, and  on  file  In  the  latter's  office,  and  this  right,  if  denied 
by  the  oftioens  of  the  coiporatlon,  may  be  enforced  by  man- 
datory injunction.    Otis-Hidden  Gamipany  t.   Scheiitidi — 423 

9.  Statement  Uipon  Whom  Process  May  Be  Served— Failure  to 
File. — The  failure  of  a  non-resident  coiporation  to  comply 
.with  section  671  of  the  statutes  by  filling  with  the  secretary 
of  state  a  stateonent  designating  an  agent  upon  whom  sum- 
mona  may  be  served  does  not  render  a  contract  with  soidL 
corporation  vcttd  but  voidable  ozUy  at  the  c^lon  of  the  other 
party,  who  may  enforce  it.  Yewell  v.  Board  Drainage  Com- 
misBloners   of  Daviess  Oounty   4S4 

OORKEX)TION— ^ee  Judgment. 

COSTS— See  Appeal  and  Error,  13. 

COTE2NANTS— See  Tenancy  in  Common, 

ORESDITORS— ^ee  Assignments;  Assignments  for  Benefit  of 
Creditors. 

ORl'MINAiL  LAW— See' Appeal  and  Error,  16;  Homicide;  Indlct- 
onent  and  Information — 

1.  Continuance — Affidavits. — ^Where  a  motion  for  a  continu- 
ance is  based  up(m  the  absence  of  witnesses,  in  a  criminal 
prosetcutlon,  and  the  attorney  for  the  Commonwealth,  agrees, 
that  the  affidavit  may  be  read  as  the  deposition  of  the  absent 
witnesses,  and  the  accused  falls  to  offer  to  read  the  affidavit 
In  presenting  his  evidence  to  the  Jury,  it  is  considered,  that 
he  has  waived  the  introduction  of  the  evidence  of  such  wit- 
nesses.   Gregory  v.  Commonwealth  188 

2.  ExBjminatlon  of  Witnesses — ^Appeal  and  ES'ror.— Wbere  a  wit- 
ness Is  asked  a  question,  and  an  objection  is  sustained  to 
the  offered  evidence,  but,  no  avowal  Is  made  as  to  what  an- 
swer the  witness,  if  permitted,  would  give,  it  is  not  a  reversi- 
ble error,  as  this  court  can  not  conjecture  what  the  answer 
would  be.     Id -' 188 

3.  Trial— Admonition.— It  Is  not  an  error  for  the  court,  to  Call 
to  admonish  a  jury  as  to  the  purpose  for  which  evidence 
may  be  considered,  which  is  Introduced  to  impeach  a  wit- 
ness by  contradiction,  when  the  complaining  party  fails  to 
object  to  the  evidence,  or  to  move  the  court  to  admonish  the 
jury,  in  regard  to  it.    Id.  , 188 
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4.  InBtnictions.— An  Instruction,  Tdiich  requires  the  jury  to  toe- 
lieve  more  than  is  necessary  to  justify  a  conviction,  is  not 
prejudicial  to  the  accused.     Id 188 

5.  Trial — Self-'Defense — ^Instructions. — On  a  prosecution  lor  ma- 
licious wounding  with  a  deadly  weapon  with  intent  to  Idll, 
evidence  considered  and  held  that  the  court  did  not  err  in 
reusing  to  give  an  instruction  on  self-defense.  Owens  v.  Com- 
monwealth     * 207 

6.  Assault  with  IntenC  to  Kill — Deadly  Weapon — When  Ques- 
tion lor  Court  or  Jury. — Where  the  weapon  is  ol  such  char- 
acter as  to  admit  ol  but  one  conclusion  in  that  respect,  the 
question  whether  or  not  U  is  deadly,  within  the  meaning  ol 
the  statute,  is  one  ol  law,  but  where  the  weapon  employed  is 
such  that  its  deadly  character  depends  upon  the  manner  and 
circumstances  of  its  use,  the  question  is  one  ol  lact  lor  the 
jury.     Id * , 207 

7.  Assault  With  Intent  to  Kill — ^Deadly  Weapon — Question  lor 
Jury. — ^Whether  a  rock  about  the  size  of  a  man's  hand  and 
welghine  albout  a  pound,  used  by  the  defendant  in  striking 
the  prosecuting  witness  who  was  about  thirty  leet  a;way,  was 

a  deadly  weapon,  was  a  question  lor  the  jury.  Id ^. 207 

8.  Trial — ^Instructions. — ^An  instruction  that  if  the  dcsfendant 
"struck  ,and  wounded  S.  with  a  rock,  a  deadly  wea/pon,''  was 
erroneous  in  assuming  that  the  roc^  was  a  deadly  weapon. 

Id ., , 207 

9.  Comibining  Fines  ih  One  Judgtment — Jurisdiction. — ^Jurisdic- 
tion can  not  be  conferred  on  this  court  by  comibining  in  one 
judgment  several  fines  aggregating  a  sum  within  the  court's 
jurisdiction,  where  each  of  the  fines  is  below  the  jurisdic- 

;    tional  amount.  American  Ry  Elxpress  Co.  v.  Commonwealth..  241 

10.  Justices  of  the  Peace — Mialleasance — ^Indictment  and  Informa,- 
tion. — An  indictment  which  chaiges  a  justice  of  the  peace 
with  the  offense  of  malleasance  in  office  by  failing  to  re- 
port to  the  circuit  court  and  pay  over  money  collected  on 
fines  is  not  bad  lor  duplicity,  if  it  merely  charge  that  he  col- 
lected three  different  fines  and  lailed  to  report  them,  lor  the 
gravamen  ol  the  offense  of  malfeasance  in  office  under  sec- 
tions 3748  and  4252  Kentucky  Statutes  is  in  willfully  and  cor- 
nvptly  lailing  to  report  and  pay  the  money  collected  in  fines, 
which  is  but  one  act  and  constitutes  but  one  offense.    Short 

V.  Ckmimonwealth 279 

11.  Malleasance — Ol  What  Offense  Consists— Indictment  and  In-  , 
foirmation. — The  offense  ol  malfeasance  in  office  may  consist 
ol  several  acts,  either  one  of  which  may  constitute  an  indicta- 
ible  offense;  but  if  the  Commonwealth  elect  to  indict  a  de- 
fendant for  malfeasance  in  office  for  failing  to  do  the  several 
actis,  either  ooe  of  which  may  have  been  sufficient  to  render 
him  guilty  of  the  offense,  yet  the  indictment  is  not  bad  nor 
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the  instructions  objectionable  if  they  follow  tlie  indictment, 
but  the  Commonwealth  will  be  barred  from  a  second  proseca- 
tion  for  either  of  the  offenses  named  in  the  specifications  of 
the  indictment.    Id .-. 279 

12.  Angiiments  and  Conduct  of  CounseL — ^It  is  highly  invproi»er, 
in  the  trial  oC  an  action  for  an  attorney,  in  argument,  or  in 
the  presence  of  the  jury,  trying  the  case,  to  moke  a  state- 
ment, that  certain  facts,  exist,  which  have  not  been  given,  in 
evidence,  and  it  is  more  reprehensible,  when  the  facts,  he  de- 
claree  exist,  are  incompetent  as  evidence,  and  have  been  ex- 
cluded by  the  court,  from  the  consideraQon  of  the  jury. 
Bradshaw  v.  Commonwealth  297 

13.  Trial — ^Arguments  and  Conduct  of  Counsel. — ^When  an  ac- 
cused is  on  trial  for  a  crime,  and  the  Commonwealth's  at- 
torney is  guilty  of  mlisoonduct,  which  might  be  prejudicial  to 
the  accused,  and  the  accused  o4>Jects  thereto,  and  asks  tiie 
court  to  admonish  the  Jury  to  disregard  and  not  consider  the 
objectionable  words  and  acts  of  the  attorney,  and  the  court 
sustains  his  objection  and  admonishes  the  Jury,  as  requested, 
and  the  accused  fails  to  ask  that  the  jury  be  discharged,  and 
elects  to  take,  his  chances  before  it,  after  verdict,  he  can  not 

be  heard  to  complain  of  the  mlBconduct.    Id.  297 

14.  Evidence— letting  Aside  Verdict.— -Where  the  evidence  in  a 
criniLinal  case  is  contradictory,  the  verdict  of  the  jury  under 
proper  instructions,  will  not  be  set  aside  as  flagrantly  against 
the  evidence.     TuU  v.  Conmionwealth  413 

15.  Presence  of  Defendant's  Counsel  at  Trial. — ^Whether  it  is  es- 
sential in  a  criminal  case  for  defendant's  counsel  to  be  pres- 
ent when  the  Jury  returns  its  verdict,  under  defendant's  con- 
stitutional guaranty  "to  be  heard  by  himself  and  counsel," 
and  if  so  whether  such  guaranty  was  waived  hy  a  failure  to 
call  the  court's  attention  to  it  at  the  time,  are  questions  not 
decided,  because  the  fact  of  the  absence  of  counsel  is  not 
manifested  and  made  a  part  of  the  record  by  a  bill  of  excep- 
tions, but  is  shown  only  by  the  affidavits  of  defendant  and  his 
counsel  filed  upon  the  hearing  of  the  motion  for  a  new  trial,  , 
which  is  an  insufficient  method  of  incorporating  the  alleged 
error  ih.  the  record.     Id ~  413 

16.  Instructions — ^New  Trial — ^As  on  the  trial  of  appellant,  an 
officer,  under  an  indietment  for  the  murder  of  a  prisoner  in 
his  custody,  the  instructions  of  the  court,  in  substantially 
correct  language,  gave  all  the  law,  there  was  no  such  error 
in  the  instructions  as  entitled  him  to  a  new  trial.  Fugate  v. 
Commonwealth    ^ - - - -....    564 

17.  Escape  of  Prisoner — Trial. — ^As  much  of  the  evidence  con- 
duced to  prove  that  the  prisoner,  when  shot  and  killed  by 
ajppellant,  was  not  resisting  the  latter  or  attempting  to  es- 
cape, the  refusal  of  the  trial  court  to  peremptorily  instruct 
the  Jury  to  return  a  verdict  of  acquittal  was  not  error.   Id 664 
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18.  New  Trial— Conduct  of  Juror.— Wihere  one  member  of  the  jury 
was  permitted  by  the  sheriff  to  hold  a  brief  conversation  with 
an  outsider,  apart  from  the  rest  of  the  Jury,  upon  a  subject 
having  no  connection  with  the  trial,  neither  the  conversa- 
tion nor  separation  gave  cause  for  the  granting  of  a  now  trial. 

Id [. ^ 564 

19.  New  Trial— Oonduct  of  Jury.— The  fact  that  the  sheriff  left 
the  jury  for  a  few  minutes  to  procure  for  them  something 

-  to  eat  at  a  nearby  grocery,  furnished  no  ground  for  a  new 
trial,  as  before  leaving  the  Jury  the  sherrif  locked  them  to- 
gether in  a  room,  taking  the  key  with  him,  and  the  Jury  re- 
mained locked  in  the  lOom  and  were  not  seen  or  talked  with 
by  any  other  person  during  bis  absence.    Id 564 

20.  Conviction  of  Youth  Over  Eighteen  Years  of  Age — Judgment. 
— ^Young  men  over  eighteen  years  of  age,  convicted  of  felony, 
should  not  be  sentenced  to  the  house  of  reform  at  Greendale 
but  to  the  reformatory  at  Frankfort;  but  if  the  trial  court 
at  the  instance  of  such  defendants  sentence  them  to  the 
house  of  reform  and  they  obtain  their  discharge  from  that  in- 
stitution by  habeas  corpus  before  the  expiration  of  the  term, 
the  trial  court  may,  upon  motion  of  the  Commonwealth's  at- 
torney, at  a  subsequent  term,  enter  a  Judgment  to  conform  to 
the  statutes  in  such  cases,  sentencing  the  defendants  to  the 
reformatory  at  Frankfort.  Jackson  and  Sims  v.  Common- 
wealth      - 760 

21.  Conviction  of  Youth  over  Eighteen  Years  of  Age — ^JurisdiCr 
tlon. — ^The  trial  court  does  not  lose  Jurisdiction  to  enter  a 
proper  sentence  where  it  erroneously  sentenced  a  youth  over 
eighteen  years  of  age  to  the  house  of  reform  at  Qreendale, 
but  may,  upon  application  of  the  Commonwealth's  attorney 
and  proper  notice  to  the  defendant,  enter  a  proper  sentence 

at  a  subsequent  term.    Id - 760 

22.  Improper  Sentence  to  Hou^je  of  Reform — Judgment. — ^Where 
one  is  improperly  sentenced  to  the  house  of  reform  instead 
of  to  the  reformatory  at  Frankfort,  and  serves  some  ipart 
of  the  sentence  in  the  house  of  reform,  and  the  Judgment  is 
thereafter  corrected  and  the  defendant  Is  sentenced  to  the 
reformatory  at  Frankfort,  he  should  be  given  credit  for  the 
time  served  in  the  house  of  reform.    Id 760 

23.  Accomplices — ^Evidence — Corroboration — Submission  to  Jury. 
— ^Where  there  is  evidence  other  than  that  of  an  accomplice 
which  connects  a  defendant  with  the  commiscrlon  of  a  crime, 
and  is  not  mere '  evidence  of  the  crime  having  been  com- 
mitted and  the  circuni stances  of  it,  the  evidence  of  an  ac- 
complice  is   sufficiently   coiroborated  to  require  submission 

to  a  Jury.    Wallace  v.  Commonwealth  775 
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24.  Continuance. — ^After  the  term  of  court  at  which  an  indict- 
ment is  found  if  the  defendant  asks  for  a  continuance  on  ac- 
count of  the  absence  of  witnesses,  and  the  attorney  for  the 
Commonwealth  agrees  that  the  affidavit  of  the  defendant 
may  be  read  as  the  deposiciona-of  the  witnesses,  ItMs  not  an 
abuse  of  discretion  on  the  part  of  the  court  to  ovemile  the 
motion  for  a  continuance,  in  the  absence  of  anything,  which 
would  indicate  the  presence  of  the  absent  witnesses  was  nec- 
essary, in  order  that  the  full  effect  of  their  testimony  may 
be   had.    Id 775 

26.  New  Trial. — It  is  not  an  abuse  of  discretion  to  overrule  the 
motion  of  a  convicted  defendant  to  postpone  the  rendering 
of  Judgment  until  the  next  term  in  order  to  enable  the  de- 
fendant to  perfect  his  grounds  for  a  new  trial,  on  the  ground 
of  newly  discovered  evidence  where  the  affidavit  for  the 
postponement  shows  that  a  new  trial  would  not  be  granted 
on  account  of  the  evidence  of  such  witnesses.    Id 775 

26.  Instructions--Duty  of  Court  to  Instruct  on  Whole  Law  of 
Case. — ^Although  not  sj  requested  to  do,  it  is  the  duty  of  the 
trial  court  in  a  criminal  case  to  instruct  the  jury  on  the  whole 
applicable  law  of  the  case,  and  the  failure  to  do  this  will 

be  predudicial  error.    King  v.  Commonwealth  782 

27.  Instructions — Should  be  Confined  to  Issues  Made  by  ESvi- 
dence. — It  is  the  duty  of  the  court  to  instruct  the  Jury  upon 
every  material  issue  that  is  supported  by  evidence,  direct 
or  circumstantial,  sufficient  to  warrant  the  Jury  in  consider- 
ing it  as  a  distinct  issue  in  the  case;  but  it  is  not  the  duty  of 
the  court  to  give  an  fnstrurtlon  upon  an  issue  developed  by 
counsel  concerning  which  there  is  no  evidence,  direct  or  cir- 
cumstantial, or  reasonable  inference  that  could  be  drawn 
therefrom.    Id - ~ T82 

28.  Instructions — ^No  Eye-Witness  to  Killing  B2xcept  Accused. — 
When  there  was  no  eye-witness  to  the  killing  except  the 
accused,  who  testified  that,  the  deceased  killed  herself,  and 
there  was  circumstantial  evidence  sufficient  to  show  that  he 
killed  her,  the  court  properly  confined  the  Instructions  to 
murder,  manslaughter,  and  sccidiental  or  intentional  killing. 

Id 782 

29.  Trial— Witnesses  May  Be  Interrogated  by  Court. — ^The  trial 
Judge  has  the  right  to  ask  any  witness  a  relevant  and  com- 
petent question,  although  he  has  no  more  right  than  counsel 
to  ask  irrelevant  or  incompetent  questions;  nor  should  he  by 
the  questions  that  he  does  ask,  or  In  his  manner  of  propound- 
ing them,  indicate  that  be  has  any  bias  or  prejudice  one  way 
or  the  other.  It  is  not  only  the  right,  but  the  duty  of  the  trial 
Judge  to  interrogate  witnesses,  although  his  questions  may  re- 
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suit  in  developing  evidence  that  would  be  prejudicial  to  one 
party  and  beneficial  to  the  other.    Id -. 782 

30.  Appeal  and  Error. — ^A  verdict  of  guilty  will  not  be  reversed 
where  upon  a  consideration  of  the  whole  case  It  satisfactorily 
appears  that  accused  has  had  a  fair  and  Impartial  trial  and 
Ills  substamtlal  rights  have  noit  been  prejufdlced.  Brown  v. 
Commonwealth  829 

31.  Identlfkatlon  of  Accused  by  Voice. — ^The  voice  is  a  competent 
means  of  Identification  and  mky  be  made  the  basis  of  the  con- 
viction of  one  charged  with  a  criminal  offense,  especially 
where  accused  wore  a  mask  at  the  time  the  crime  was  com- 
mitted.   Id ^ 829 

CROSS  APPEAL— See  Appeal  and  Error. 

COURTS— See  Appeal  and  Elrror. 

DAMAGES— See  Appeal  and  Error;  Contracts;  Descent  and  Dis- 
tribution; Estoppel;  Insui^nce;  Master  and  Servant;  Mines 
and  Minerals;  Trest>ass — 

1.  Action  for  Value  of  Timber  Taken. — ^In  a  suit  to  recover  the 
value  of  timber  taken  from  a  described  boundary,  upon  exami- 
nation of  the  evidence  it  appearing  that  iplalntlff  had  both  a 
record  and  possessory  title  to  the  land  Involved,  it  was  en- 
titled to  a  Judgment  for  the  timber  taken.  Continental  Realty 
Co.  V.  Mowbray  &  Robinson  Co.  and  Swango 98 

2.  Action  for  Value  of  Timber  Taken.— ^Where  parties  to  a  suit 
have  agreed  among  themselves  as  to  the  measure  of  damages 
applicable  to  certain  logs  taken  from  plaintiffs  property,  the 
parties  will  be  relegated  to  the  value  of  the  logs  as  fixed  in 
Bald  agreement  and  plaintlfC's  recovery  will  be  measured  ac- 
cordlntclv.    Id.    .     ..  .,.«,^.    98 

3.  Measure  of  Damages — -Instinictions. — ^An  instruction  should 
ipolnt  out  to  the  jury  the  legal  method  of  assessing  damages;, 
tind  furnish  a  criterion  by  which  it  nuay  be  guided  in  arriving 
at  its  verdict;  It  is  therefore  error  to  direct  the  jury  to  return 
such  a  sum  in  damages  as  they  might  believe  plaintiff  lost  by 
reason  of  the  breach  and  which  were  within  the  reasonable 
contemplation  of  the  parties.  Saint  Marys  Machine  Co.  v. 
Cook    - -^ 112 

4.  Action  for  Assault  Upon  Passenger  in  Car— Evidence.— Where 
the  petition  alleged  plaintiff  had  been  attacked  or  assaulted 
in  her  berth,  In  the  absence  of  other  allegations  it  was  error 
for  the  -court  to  adm?t  evidence  of  any  other  acts  or  facts 
not  connected  with  or  incident  to  those  charged  in  the  peti- 
tion    Pullman  Co.  v.  Pulllam  - - 213 
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5.  Punitive  Damages — Instnictigns. — ^To  authorize  an  instruction 
on  punitive  damages  1^  must  be  shown  that  defendant  acted 
wantonly,  recklessly,  oppressively  or  with  such  malice  as 
implies  a  stpdrit  of  mischief  or  criminal  Indifference  to  civil 
ohfllgaAlions.    W - - - i 21S 

6.  Assault  Upon  Passenger  in  Car— iSubmlssion  to  Jury. — ^Where 
a  passenger  in  a  Pullman  car  testifies  that  she  was  assaulted 
or  attacked  on  three  different  occasions  while  in  her  berth, 
and  that  she  attempted  to  notify  the  conductor  at  the  time 
each  of  these  attacks  took  place,  and  it  is  admitted  that  she 
did  report  at  least  the  first  attack,  the  plaintiff  made  out  a 
case  for  the  jury  and  the  court  did  not  err  in  so  submitting  it. 

Id J 213 

7.  Excessive  Damages. — Where  plaintiff  was  thirty-five  years  of 
age,  and  his  Injuries  resulted  in  the  amputation  of  his  leg 
eight  inches  below  the  knee,  a  verdict  for  $15,200.00  was  not 
excessive,  in  view  of  the  high  cost  of  living  and  the  dimin- 
ished purchasing  power  of  a  dollar.    Standard  Oil  Co.  v.  Titus  560 

8.  Special  Damages — Pleading. — Special  damages,  arising  from 
a  personal  Injury,  such  as  physicians,  surgeons,  hospital  and 
medical  bills,  must  be  specially  plead,  and  a  failure  to  allege 
the  amount  of  -such  bills,  is  the  same  as  no  pleading  upon  the 
subject  at  all.    L.  &  N.  R.  Co.  v.  Horton 617 

DEATH— See  Railroads— 

Action  Against  Husband  for  Killing  His  Wife.— Section  241 
of  the  Constitution  and  section  6  of  the  statutes  enacted  pur- 
suant thereto  do  not  confer  upon  the  personal  representative 
of  a  wife  who  was  killed  by  her  husband  the  right  to  sue  the 
husband  or  his  (personal  representative  for  damages  for  her 
wrongful  death,  since  by  the  term<s  of  ^both  sections  the  wife's 
estate  has  no  beneficial  interest  in  afty  sum  that  might  be  re- 
covered.   Dishon's  v.  Dishon's  (T.  E.)  Admr..— 497 

DEIBTS — See  E3xecutors  and  Administrators;  Deeds — 

Action  to  Set  Aside — Undue  Influence — Mental  Capacity. — ^In 
this  action  brought  by  the  heirs  at  law  of  a  deceased  bachelor 
brother  to  set  aside,  on  the  grounds  of  the  alleged  unsound- 
ness of  mind  of  the  grantor  and  its  procurement  by  fraud 
and  undue  influence  on  the  part  of  the  grantee,  a  deed  made 
by  the  former  to  the  latter  several  years  before  his  death, 
whereby  he  conveyed  bim  his  land,  reserving  to  himself  a  life  • 
estate  therein,  evidence  examined  and  held  sufHcient  to  eap- 
port  the  judgment  of  the  chancellor  sustaining  the  validity  of 
the  deed  and ,  dismissing  the  petition.    Qulnn  v.  Hendren.. 283 
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DiEX3BDENTS'  BSTATBS — See  Evidence;  Executors  and  A.dlmhi- 
iatrators.  Page 

DESBDS— ©ee  AsfliOTment  for  Benefit  of  Creditors;  Assignments; 
Champerty  and  Maintenance;  Evidence.  Vendor  and  Pur- 
chaser— 

1.  Construction— Intention  of  Grantor.— Deeds  -should  be  con- 
strued so  as  to  effectuate  the  Intention  of  the  grantor  as 
gathered  from  the  whole  Instrument,  and  where  It  aprpsears  that 
the  grantor  intended  to' vest  in, the  ^antee  a  less  estate  than 
the  fee,  his  purpose  will  not  be  defeated  by  any  technical 
rule  of  construction  but  will  be  carried  Into  effect.    Savells 

V.  Brown's  Guardian - - 134 

2.  Construction. — A  deed  construed  and  held  to  convey  to  the 
grantee  a  life  estate  with  remainder  to  his  children,  but  in 
oase  the  grantee  had  no  children,  the  property,  after  the  death 
of  the  grantee's  wife,  was  to  go  to  the  daughter  of  the  grantor 

or   her    chiildren.    Id * - - 134 

3  Construction — ^Remainder — ^Adopted  Person. — ^Where  a  convey- 
ance is  made  by  one,  who  is  a  stranger  to  the  adoption,  to  a 
person  for  life  with  remainder  to  his  children,  but  in  case 
he  has  no  children,  then  to  others,  the  word  "children"  does 
not  include  an  adopted  child  unless  the  language  of  the  in- 
atrument  makes  it  clear  that  it  was  so  intended.    Id 134 

4.  Construction  of. — ^In  the  construction  of  deeds  the  intention  of 
the  grantor,  if  it  plainly  appears  from  an  inspection  of  the 
whole  Instrument,  will  overcome  a  contradictory  or  conflict- 
ing stipulation  or  condition  and  control  absolutely  the  con- 
struction.   Preston  v.  Wells - 417 

5.  Construction  of. — Although  the  granting  clause  of  the  deed, 
as  well  as  the  habendum,  contained  words  that  vested  a  fee 
in  the  grantee  the  body  of  the  deed  clearly  showed  that  the 
grantee  should  only  have  \  life  estate,  and  the  body  of  the 
deed  controlled  the  character  of  the  estate  conveyed.    Id 417 

6.  Buildings — Restriction — Residence — Apartment  House. — ^A  re-, 
striction  in  deeds  "that  not  more  than  one  building  other  than 
outhouses  shall  be  erected  upon  either  one  of  said  lots  and 
that  any  improvements  which  may  be  erected  upon  said  lots 
or  either  of  them  shall  be  used  for  residence  purposes  only" 
does  not  prohibit  the  erection  on  the  lot  or  lots  of  an^  apart- 
ment house  for  residence  purposes  of  <six  or  more  stories 
and  containing  forty  or  more  apartments.    Struck  v.  Kohler  517 

7.  Buildings  —  Restriction  —  Residence  —  Apartment  House. — 
Where  two  lots  were  conveyed  by  separate  deed<s,  each  deed 
containing  the  restriction  set  out  in  the  above  paragraph, 
this  restriction  would  not  prohibit  the  purchaser  of  the  two 
lots  from  erecting  an  apartment  house  to  be  used  for  resi- 
dence purposes  that  would  cover  both  of  the  lots  and  part 
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of  an  adjoining  lot  conveyed  by  deed  that  contained  a  like 

restriction.    Id - 517 

S.  Buildings — Restriction  to  One  Residence  Upon  Each  Lot — 
Where  a  deed  provided  that  not  more  than  one  building  could 
be  erected  upon  the  lot  conveyed,  two  residence  buildings 
could  not  be  erected  on  the  lot  without  violating  the  restric- 
tion.    Id , 517 

9.  Consideration — ^Acknowledgment  of  Receipt  of  Consideration 
— ^Admissibility  of  Evidence  to  Rebut  Payment — ^An  acknowl- 
edgment in  a  deed  of  the  receipt  of  the  consideration  is  only 
prima  flacie  evidence  of  payment,  which  may  be  rebutted  by 
proof  aliunde.    Saylor's  Admr.  v.  Brock  553 

10.  Action  for  Rescission  of  Deeds — ^EiVid^nce. — ^In  an  action  for 
the  resciB^ion  of  a  deed  upon  the  ground  of  fraudulent  repre- 
sentations that  no  coal  had  been  removed  from  under  one  of 
two  tracts  conveyed,  evidence  held  insufficient  to  sustain 
such  a  charge  where  it  is  proven  that  plaintiffs  husband  act- 
ing as  her  agent  in  the  purchase,  was  shown  one  or  more  old 
abandoned  entries  and  other  evidences  that  considerable  coal 
had  been  removed  from  the  mineral  tract.    Green  v.  Melton....  587 

11.  Undue  Influence — Menial  Capacity. — ^In  an  action  to  set  aside 
a  deed  upon  grounds  of  mental  incaipacity  and  undue  influ- 
ence, where  the  evidence  is  so  contradictory  that  some  doubt 
necessarily  remains  in  the  mind  ^of  the  court  whichever  way 
it  may  be  decided,  the  conclusion  of  the  chancellor  will  be 
affirmed.    Rice   V.    McNeill    4.......+ 726 

12.  Undue  Influence — Mental  Capacity. — Where,  contnary  to  his 
oft-ezpreseed  purpose,  and  at  her  urgent  and  often  ill-tem- 
pered solicitation,  decedent  conveyed  property  to  a  daughter 
practically  to  the  exclusion  of  other  children,  evidence  as  to 
mental  incapacity  and  undue  influence  b'eing  about  equally 
divided  the  conclusion  of  the  chancellor  that «. the  deed  was  . 
procured  by  undue  influence  will  not  be  overruled.    Id ~  726 

DE    FACTO    OFFICERS— See    Officers. 

DEFENSE — See  Process. 

DBPARTURE-nSee  Pleading.- 

DESCENT  AND  DISTRIBUTION— 

1.  E<xecutors  and  Administratorr. — ^Husband  and  Wife — ^Widow's 
Ej^emption — Renunciation  of  WWl — Statutes. — ^Under  the 
present  exemption  statute  a  widow,  there  being  no  infant 
children,  is  entitled  to  money  or  other  personal  property  of 
the  value  of  $750.00,  and  this  statute  applies  where  the  widow 
renounces  the  provisions  of  the  will  in  the  time  prescriibed 
by  law.    ester's  Exor.  v.  Oblman  - ~~  341 


Digitized  by  V:rOOQ  IC 


Vol.  187.]  INDEX.  881 

DESCENT  AND  DISTRIBUTION— Continued—  Page 

2.  Right  of  Widow  to  Mansion  House  and  Rents  of  Her  Hus- 
band's Dowable  Real  Estate  Before  Assignment  of  Dower. 
— Until  dower  is  assigned,  the  widow  not  only  has  the  right 
to  occupy  the  mansion  house  free  of  rent,  but  is  entitled  to 
one-third  of  the  gross  rents  of  her  husband's  dowable  real 
esUte.    Id , - 341 

3.  Liien  of  Creditors  of  Decedent. — The  lien  given  by  Kentucky 
Statutes,  section  2087,  to  the  creditors  of  a  decedent  upon 
the  estate  left  by  the  latter  for  the  payment  of  their  debts 
continues  for  six  months  after  the  estate  is  devised  or  has 
descended,  during  which  time  the  estate  cannot  be  aliened  or 
otherwise  disposed  of  by  the  devisee  or  heir,  even  to  a  bona 
fide  purchaser  for  value,  S3  as  to  defeat  the  lien  of  the 
creditor.  But  this  inhibition  of  the  statute  does  not  apply 
to  an  executor  of  a  will  with  poww  to  «ell  the  real  estate 
devised.    Bosweirs   Executrix  v.  Senn's   Admr - «...   473 

4.  How  Heirs  to  Realty  Took  at  bommon  Law— How  Under 
Statute. — As  at  common  law  the  devisees  and  heirs  took  the 
realty  by  devise  or  descent  free  from  the  debts  of  the  tes- 
tator or  ancestor,  and  the  statute,  supra,  is  in  derogation  of 
that  rule  of  the  common  law,  it  should  not  be  given  a  strained 
construction  that  would  extend  its  restriction  upon  the  right 
of  alienation  to  include  a  person  or  class  of  persons  not 
named  therein.  Therefore,  as  the  language  of  the  statute  con- 
finos  such  restriction  to  devisees  and  heirs  alone,  it  does  not 
embrace  or  apply  to  .an  executor  with  power  of  sale,  or  other 
personal  representative  of  like  power.    Id ~ 473 

5.  Contract  of  Sale — ^Powers  of  Executrix — Breach — ^Damages. — 
Where  the  will  of  a  testate-:  devising  real  estate,  empowers 
the  executrix  thereof  to  sell  and  convey  any  part  of  it,  the 
purchaser  oif  a  lot,  constituting  a  part  of  the  devised  real  es- 
tate, by  a  contract  in  writing  made  with  her  before  the  expira- 
tion Off  six  months  from  the  testator's  death,  cannot  refuse  to. 
perform  such  contract  according  to  its  terms,  on  the  ground 
that  the  deed  tendered  him  by  the  executrix  would  not  pase  to 
him  the  title  to  the  lot  unencumbered  by  a  lien  under  section  i 
2087,  Kentucky  Statutes,  in  favor  of  the  testator's  creditors, 
as  that  section  does  not  apply  to  a  sale  of  the  devised  realty 
made  by  such  executrix.  Tnerefore,  in  such  state  of  case  an 
action  may  be  brought  by  the  executrix  after  the  purchaser's 
death*  to  recover  of  the  administrator  of  his  estate  damages 

for  his  breach  of  the  contract    Id 473 

6.  Descent  of  Lands  of  Infant.— Where  a  flather,  the  owner  of 
real  estate,  dies  leaving  an  infant  child  and  widow,  and  the 
wddow  remarries  and  has  another  child,  and  the  child  by  her 
first  husband  who  inherited  the  land  dies  in  infancy  and  with- 
out issue,  the  land  descends  to  the  paternal  grandfather  or 
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grandmother,  if  there  be  any,  of  such  infant;  if  no  grand- 
father or  grandmother,  then  to  the  paternal  uncles  and  aunts 
of  such  infant,  if  any;  and  if  no  uncle  or  aunt,  then  to  the 
descedants  of  such  uncles  and  aunts,  if  any  there  be;  if  XK>t, 
then  in  like  manner  to  the  mother  and  her  kindred.  PulMam 
V.   Parris . 844 

7.  Inheritance  of  Half  Blood. — ^The  half-brottier  in  such  case 
cannot  inherit  if  there  be  a  grandfather,  grandmother,  uncle, 
aunt,  or  descendants  thereof  on  the  father's  side.    Id 844 

8.  Inheritance  of  Half  Blood — ^The  last  three  words  of  section 
1401,  Kentucky  Statutes,  "and  their  descendants"  embrace 
and  include  the  descendants  of  uncles  and  aunts  to  the  re- 
motest degree,  and  so  long  as  there  are  descendants  of  the 
uncles  and  aunts  neither  the  mother  nor  the  half-blood  brother 
can  inherit.    Id 844 


DESCRIPTION— «ee  Indictment  and  Information. 
DISCRETION— See  New  Trial;   Pleading. 
DISTRIBUTION— See  Wills. 
DOMICILE— See  Husband  and  Wife. 

DRAINS— 

1.  Construction  of  Statutes — Section  2380b,  subsections  1  to 
61,  volume  3,  Kentucky  Statutes,  enacted  in  1918,  held  not  to 
repeal  and  supersede  the  drainage  act  of  1912,  being  section 
2380,  subsections  1  to  50,  but  to  provide  a  seiparate,  alterna- 
tive method  for  the  reclamation  of  wet  lands,  in  addition  to 
the  method  provided  in  the  act  of  1912.  Board  of  Drainage 
Commissioners    v.    L#ang „ ^ 123 

'i.  Proceeding  to  Establish  Drainage  District. — ^A  proceeding  to 
establish  a  drainage  district  under  the  1912  act  was  not  termi- 
nated when  the  viewers*  report  was  confirmed,  August  26, 
1918.  but  was  still  pending  September  30,  1918,  when  a  mo- 
tion was  entered  to  have  the  organization  completed  under 
the  1918  act.  since  under  the  1912  act,  as  amended,  the  juris- 
diction of  the  county  court  extends  to  the  complete  organiza- 
tion of  the  drainage  di-strict,  which  is  not  effected  until  after 
the  owners  of  the  land  affected  have  had  their  day  in  court. 
Id -.-. 123 
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with  all  the  providona  of  the  law  before  entering  upon  the 
discharge  of  such  duties,  in  the  absence  of  a  showUig  to  the 
contrary.    Id - ^ ^ 316 

11.  Notice— Sufflclency.—The  publication  and  mailing  of  notices 
to  landowners  of  the  proposed  establishnaent  of  the  drainage 
district,  as  tprovided  by  the  1018  act,  held  sufficient  to  afford 
landowners  due  process  of  law  remedy  for  any  infringement 
of  their  property  rights  and  tp  susrtain  the  court's  Jurisdiction. 

M - ^ ...- - 316 

12.  Jury — Constitutional  Guaranty  oif  Trial  By. — ^The  1918  act  di- 
vides the  proceeding  to  establish  and  organize  a  drainage  dis- 
trict int(X  two  distinct  periods,  the  first  of  which  Is  merely  an 
inquiry  to  determine  the  necessity  for  the  formation  of  the 
district  and  which  is  completed  by  a  Judgment  estaiblishing 
the  district.  Held  that  the  constitutional  guaranty  of  a  trial 
by  Jury  does  not  attach  to  the  first  period  of  such  a  proceeding 

Id.     ^,.  316 

13.  Trial  Upon  Appeal.— The  act  of  1918  provides  that  trials 
upon  appeal  to  the  circuit  court  from  the  county  court,  which 
may  be  taken  at  different  stages  of  the  proceeding,  shall  be 
de  novo,  and  shall  be  tried  and  Judgment  rendered  as  though 
"originally  commenced  in  the  circuit  court,"  which  also  had 
concuirent  original  jurisdiction  of  the  •  proceeding.  Hence 
the  circuit  court  ,dW  not  err  in  retaining  jurisdiction  once 
acquired  instead  of  remanding  the  case  to  the  county  court 
for  further  proceedings  necessary  to  a  final  determination  of 
the   case.    Id - - ^ 316 

14.  ,  Order  Confirming  Viewers'  Report— Jurisdiction. — ^Under  the 

drainage  act  of  1912  (Sec.  2380,  Ky.  Statutes)  the  order  of  the 
county  court  confirming  the  viewers'  report  and  referring  the 
proceeding  to  the  board  of  drainage  commissioners  for  con- 
struction of  the  improvemient  and  preparation  of  assessment 
roll  does  not  necessarily  terminate  the  Jurisdiction  of  the 
county  court,  and  it  may  retain  jurisdiction  until  every  in- 
cident of  the  litigation  is  terminated.  Yewell  v.  Board  of 
Drainage   Commissioners   of  Daviess  County, .,..,.....  434 

15.  Constitutionality  of  Act — ^Jurisdiction — Parties. — The  drainage 
law  of  1912  was.  unconstitutional  only  insofar  as  it  author- 
ized a  levy  and  collection  by  the  board  of  drainage  commis- 
sioners of  assessments  against  the  lands  of  citizens  without 
giving  them  an  opportunity  to  be  heard  upon  final  assess- 
ments against  the  lands.  Hence,  where  the  county  court  by 
its  order  of  reference  to  the  drainage  board  expressly  retained 
Jurisdiction  for  the  purpose  of  giving  landowners,  who  were 
parties,  an  opportunity  to  be  heard,  and  they  were  given  this 
opportunity  after  notice  by  publication,  every  constitutional 
objection  to  the  act  was  removed.    Id 434 
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3.  Proceedings  to  Establish. — ^Under  section  54  of  the  1918  act 
the  petitioners  or  board  of  drainage  commissioners  may  have 
proceedings  begun  under  the  1912  act  comipleted  under  the 
1918  act  and  the  district  established  and  organized  under  the 
provisions  of  that  act.     Id 123 

4.  Act  Applicable  to  Proceedings  Relating  to  Drains.— Under  the 
drainage  act  of  1918  the  option  was  given  to  the  petitioners 
or  the  board  of  drainage  f'ummlssioners  to  determine  which 
act  should  apply  to  proceedings  instituted  or  pending  and  the 
court  has  no  discretion  in  the  matter.  Hence  the  county  court 
erred  in  overruling  the  motion  of  the  board  of  drainage  com- 
missioners to  have  the  district  completed  .under  the  new  act, 
and  the  circuit  court  erred  in  sustaining  this  ruling.    Id 123 

5.  Terms  of  Drainage  Commfssionersj — ^By  thej  1912  act  as 
amended  coanmissioners  ajipointed  under  that  act  prior  to  the 
amendment  would  continue  as  such  until  the  expiration  of 
their  four  years'  term,  subject,  however,  to  the  ri^ht  of  the 
county  Judge  at  any  time  to  lemove  themk,  as  provided  in  that 
act    Id * J.... ^.  123 

6.  Terms  of  Drainage  Commissioners. — Drainage  commissioners 
appointed  under  the  drainage  act  of  1912  are  officers  as  the 
term  is  used  in  section  161  of  the  constitution.  Hence  that 
(provision  of  section  12  of  the  1918  act  (section  2380b,  suhsoo- 
tion  12,  Kentucky  Statutes)  is  violative  of  section  161  of  the 
constitution  insofar  as  it  attempts  to  extend  thoir  terms  oi 
office.    Id - - u .-  133 

7.  Bond  of  Conmijissioners. — Sinc^e  these  commissioners  held 
office  under  the  act  of  1912  they  were  required  to  give  bond 
in  the  sum  of  $5,000.00  as  required  by  that  act,  rather  than 
$2,5000.00    as    required    by    th^  1918    act.    Idv 123 

8.  Alternative  Methods  of  Reclamation. — ^By  the  drainage  act  of 
1912  as  amended  and  the  drainage  act  of  1918  two  ind€^ 
pendent  alternative  methods  for  the  reclamation  of  wet  lands 
are  afforded.    Handley  v.  Graham 316 

9.  Viewers'  Report — Under  the  provisions  of  the  1918  drainage 
act  (sec.  2380-b,  Kentucky  statutes)  a  proceeding  begun  un- 
der the  provisions  of  the  1912  act  may  be  .transferred  to  and 
completed  under  the  provisions  of  the  1918  act  upon  motion 
of  the  petitioners  or  the  board  of  drainage  commissioners. 
Hence  the  court  did  not  err  in  directing  the  viewers,  awK>intr 
ed  under  the  1912  act,  to  make  report,  &c.,  in  accordance  with 

the  1918  act.    Id , 316 

10.  Viewers— Order  Appointing— Oath.— It  is  not  necessary  that 
the  order  appointing  viewers  recite  the  fact  that  they  took 
oath,  &c.,  as  required  by  law,  and  a  viewer  having  performed 
the  services  required  it  will  be  presumed  that  he  complied 

Digitized  by  VjOOQIC 


Vol.  187.]  .         INDEX.  885 

DRAINS— Continued—  Page 

16.  Act  Not  Ex  Post  Facto. — ^Tlie  act  of  the  legislature  amond- 
ing  the  drainage  act  of  1912  and  confirming  all  proceedings 
had  theretofore  in  which  the  parties  had  been  given  an  op- 
portunity to  be  hoards  is  not  an  ex  post  facto  law  in  the 
sense  in  which  such  laws  arc  prohibited  by  the  constitution* 
but    is    curative   only.    Id u. ^ 434 

17.  Order  Confirming  Viewera*  Report— Collateral  Attack.— 
Where  the  county  court  expressly  retained  Jurisdiction  by  the 
order  confirming  the  viewers'  report  and  referring  the  <pro- 
ceeding  to  the  board  of  drainage  cOmmiasioners,  and  the  land- 
owners had  an  opportunity  to  be  heard  upon  final  assessments 
against  the  lands,  orders  and  judgments  entered  subsequent 
to  the  confirmation  of  the  viewers'  report  and  reference  to  the 
drainage  commissioners  were  not  void,  and  parties  who  were 
properly  summoned  and  before  the  court  in  that  proceeding 
may  not  attack  the  validity  of  such  orders  and  Judgments  by 

a  collateral  proceeding.    Id » ^ 434 

EASEMENTS— 

1.  Prescription — Adverse  Possession. — An  easement,  such  as  a 
right  of  way  over  the  lands  of  anothei;,  is  created  by  pre- 
scription when  the  owner  of  a  tenement,  and  those  under 
whom  he  claims  title,  have  openly,  peaceably,  continuously 
and  under  a  claim  of  right,  adverse  to  the  owner  of  the  soil 
and  with  his  knowledge  and  acquiescence,  used  a  way  over 
the  lands  of  another  for  as  much  as  fifteen  years.  Flener  v. 
Lawrence    - - -. - 384 

2.  Knowledge  of  Use  Imputed  lo  Owner. — ^Where  the  use  of  an 
easement,  as  a  right  of  way,  is  open  and  visible,  the  knowl- 
edge, of  its  use  as  such,  is  imputed  to  the  owner  of  the  soil, 
over  which  it  runs.    Id - -.  384 

3.  Adverse  Possession — Parol  Grant  of  Right  of  Way. — ^When 
a  parol  grant  of  a  right  of  way  ia  mtade,  the  use  of  it  by  the 
grantee  is  adverse  to  the  grantor,  and  the  grantee's  title  to 
the  easement  will  mature  after  ffteen  years'  continuous  and 
uninterrupted   use.    Id ^ - 384 

4.  Prescription — Implied  Grant — ^A  right  of  way  created  by  pre- 
scription, implies,  that  there  was  once  a  grant  of  it,  but  the 
grant  has  been  lost,  and  where  such  an  easement  exists;,  the 
owner  of  the  servient  estate  may  erect  gates  across  the  right  . 
of  way  if  their  construction  and  location  is  such,  that  they 
will  not  unreasonably  interfere  with  passage  over  the  way, 
and  the  circumstances  of  the  case  are  such,  that  it  may  be 
implied,  that  such  right  was  Intended  by  the  parties.    Id 384 
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Defense  of  Undue  Influence  and  Mental  Incapacity — Findings. 
— ^Where  in 'an  action  of  ejectment  the  answer  set  up  sev- 
eral defenses,  such  as  non  est  factum,  fraud,  undue  influence 
and  mental  incapacity,  and  there  was  proof  to  support  said 
defenses  judgment  of  the  r-.hancellor  dismissing  the  ipetltion 
and  cancelling  the  deed  will  not  be  disturbed.  Smith  v.  Fer- 
,guson -. ^ ^ ^...  338 

ELECTIONS— 

1.  Pleading— Failure  to  State  Cause  of  Action. — ^A.  pleading  which 
alleges  an  irregularity  in  an  order  for  a  registration  of  voters. 
In  a  city  of  the  fourth  class,  for  an  election,  held  in  the  coun- 
ty, which  does  not  state  facts  which  show  that  the  irregular- 
ity in  any  way  affected  the  result  of  the  election,  does  not 
state  a  cause  of  action,  in  an  action  to  declare  an  election  ii^- 
valid.    Homing  v.  Fiscal  Court  of  Caldwell  County. 87 

2.  Special  Election — ^How  Ordo::ed. — ^The  portion  of  section  4307 
Kentucky  Statutes,  which  provides  that  a  special  election 
held,  under  that  section,  shall  be  ordered  to  be  held  "upon 
some  day  named  in  the  petition,'*  is  not  mandatory,  but  a 
provision  for  orderly  procedure,  and  is  directory,  and  the 
failure  of  the  county  court  to  order  the  election,  held  "upon 
some  day  named  in  the  petition,"  will  not  invalidate  the  elec- 
tion, if  it  is  ordered  to  be  held  upon  a  day  otherwise  within 
the  limits  prescribed  by  the  statute,  and  is  otherwise  regu- 
larly  and    legally   held.    Id 87 

EL-EX^TRICITY- 

Uninsulated  Wires— (Contributory  Negligence — Qu^estipn  for 
Jury. — In  an  action' by  a  telephone  lineman  for  personal  in- 
juries caused  by  a  telephone  wire  coming  in  contact  with  an 
electric  light  wire,  evidence  examined  and  the  question  of 
contributory  negligence  held  for  the  Jury.  City  of  Henderson 
V.    Book     - ~ 612 

EMINENT  DOMAIN— 

Exception  to  Commissioners*  Report — Burden  of  Proof. — ^In 
a  proceeding  to  condemn  land  for  a  public  use,  the  party 
filing  exceptions  to  the  re^wrt  of  the  commissioners  appoint- 
ed to  assess  the  damages  ^*ustained  by  the  landowners,  has 
the  burden  of  proof  and  will  be  entitled  to  the  closing  argu- 
ment on  the  trial  by  a  jury  of  the  Issues  of  fact  raised  by  the 
oxceptlons;  and  as  in  this  case  the  appellant  landowners, 
who  alone  filed  exceptions  to  the  report  of  the  commission- 
ers, were  by  the  trial  court  refused  the  right  to  assume  the 
burden  of  proof,  and,  also,  the  right  to  close  the  argument 
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to  the  Jury,  these  rulings  constitute  error  bo  prejudicial  to 
them  as  to  compel  the  revere al  of  the  Judgment.  Waller  v. 
Lee  County;   Johnson'  v.  Lee  County 848 

ENFOUCEMENT— See   Contracts. 

F3NGINEERS— See  Aippeal  and  Error;  Carriers;  Officers;  Plead- 
ing; Railroads. 

ENTRY— See  Public  Lands. 

EQUITY — See  Appeal  and  Error;  Partner€fhip;  Taxation. 

1.  Knowledge  of  Outstanding  Equity. — One  who  -purchases  and 
accepts  title  to  real  property,  with  knowledge  of  an  outstand- 
ing equity,  in  another,  takes  the  property  burdened  with  the 
equity.     Charles  v.  Whitt  - 77 

2.  Liability  for  Negligence. — Between  even  two  innocent  (per- 
sons, equity  wttl  place  a  loss  upon  the  one  whose  acts  or 
negligence  caused  the  loss.  Power  Grocery  Co.  v.  Alexander's 
Assignee    , ^ ^ 171 

ESCAPE— 

Force  That  May  Be  Used  to  Prevent, — To  prevent  the  escape 
of  a  prisoner  convicted  of  a  misdemeanor,  put  in  his  custody 
by  the  trial  court  for  delivery  to  the  Jailer  of  the  county, 
the  officer  may  oppose  forco  to  the  force  employed  by  the 
prisoner  sufficient  to  overcome  it.  If  the  prisoner,  in  an  at- 
tempt to  escape,  puts  the  life  or  person  of  the  officer  in 
Jeopardy,  the  latter  may,  se  defendendo,  slay  him,  but  he  must 
not  use  any  greater  force  than  is  necessary  for  his  .proteotion. 
Fugate  V.   Commonwealth    564 

ESCHEAT- 

1.  Property  Subject  to  Escheat. — ^A  corporation  cannot  acquire 
and  hold  real  property  for  a  longer  period  than  five  years 
unless  for  a  necessary  or  proper  purpose  in  carrying  on  its 
business.    Commonwealth  v.  Clark  County  National  Bank....  151 

2.  Good  Faith  of  Corporation. — ^Where  a  corporation  acquired 
real  property  with  the  good  faith  purpose  of  employing  it 
for  a  necessary  or  proper  purpose  in  carrying  on  its  business 
and  continues  to  so  hold  said  property,  the  five  yefar  P'^r- 
iod  fixed  by  the  statutes  in  which  the  corporation  may  dis*- 
pose  of  the  surplus^  real  property  has  no  application.    Id l&l 

3.  Property  Held  by  Bank  to  Rent  or  Sell. — ^A  banking  institu- 
tion which  acquires  more  real  estate  than  is  necessary  o^ 
proper  for  its  purposes  in  carrying  on  its  business  and  which 
it  declares  by  its  orders  entered  on  its  minute  book  at  the 
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time  of  the  purchase,  it  owns  and  holds  for  the  purpose  of 
renting  or  selling,  as  to  tho  board  may  seem  best,  may  own 
and  hold  the  same  not  exceeding  five  years  without  subject- 
ing the  same  to  escheat  to  the  Commonwealth,  under  sec- 
tions 192  of  the  Constitution  and  567  of  the  Kentucky  Stat- 
utes.    Id •  151 

4.  Property  Subject  to  Escheat. — ^Whether  real  property  held 
by  a  corporation  is  subject  ro  escheat  after  the  lapse  of  five 
years,  largely  depends  upon  the  intention  of  the  corporation 
in  acquiring  the  proiperty  and  its  purpose  while  it  holds  it  to 
use  the  property  for  some  recessary  or  proper  purpose  in 
carrying  on  its  business;  and  if  the  corporation  becomes  the 
owner  of  the  property  with  the  purpose  to  resell  or  rent  the 
same  and  continues  to  hold  it  for  more  than  five  years  with- 
out employing  it  or  intending  to  employ  it  for  some  neces- 
sary or  proper  purpose  in  connection  with  its  banking  busi- 
ness, it  is  subject  to  escheat  to  the  Commonwealth.    Id.  ....  151 

ESTATES— ^ee  Descent  and  Distribution;   Wills. 

E3STOPP£>Li— €ee  Insurance;  Joint  Tenacy;  Mines  and  Minerals — 

1.  Questions  Judicially  Settled. — A  question  which  has  been 
judicially  determined  by  a  court  of  comipetent  jurisdiction  is 
conclusively  settled  so  far  as  it  relates  to  the  party  In  suit 
or  any  one  in  privity  with  him,  and  is  an  estoppel  to  litigating 
in  future  actions  such  questions  between  the  parties  and  their 
privies.  Continental  Realty  Co.  v.  Mowbray  ft  Robinson  Co. 
and    Swango    98 

2.  Conduct  That  Will  Amount  To. — One  of  the  owners  of  a  ' 
division  fence  that  was  either  on  the  line  or  on  the  property 
of  the  owner  who  desired  to  remove  it  and  put  a  new  fence 
in  its  place  wrote  a  letter  to  the  adjoining  landowner  infonur 
ing  him  of  his  intention  and  telling  him  if  he  had  any  objec- 
tion to  make  it  known.  No  oibjection  was  made,  the  old  fence 
was  taken  down  and  a  new  one  erected;  held  that  the  adjoin- 
ing landowner  was  estopped  to  sue  for  damages  the  party 
who  took  the  old  fence  down.  White's  Admr.  v.  Thompson 480 

EVIDENCE — See  Adverse  Possession;  Aprpeal  and  Error;  Bound- 
aries; Criminal  Law;  Executors  and  Administrators;  Forci- 
ble Entry  and  Detainer;  Homicide;  Insurance;  Landlord  and 
Tenant;  Mines  and  Minerals.  Municipal  Corporations;  Part- 
nership;  Railroads;   Trespass;   Wills — 

1.  Mailing  and  Delivery  of  Mall  Matter — ^Presumption.— Where 
a  letter  is  properly  addressed  and  mailed,  with  postage  pre- 
paid, there  is  a  presumption  that  it  was  received  by  the  ad- 
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dressee  as  soon  as  it  would  be  transmitted  to  him  in  the    - 
usual  course  of  the  mail.    This  presumption  may  be  rebutted 
by  evidence  that  it  was  not  in  fact  received  or  not  received 
in  the  ordinary  course  of  the  mails.    Home  Ins.  Co.  of  New 
York   V.     Roll ^.    31 

2.  Mailing  and  I>elivery  of  Mail  Matter — Burden  of  Proof. — When 
there  is  a  denial  that  a  letter  was  received  and  the  mailing 
of  the  letter  is  the  o;ily  evidence  of  its  receipt  the  party  u];)on 
whom  the  burden  is  cast  of  showing  that  it  was  received, 
must  fail  in  his  proof.    Id - _ ^ 31 

3.  Mailing  and  Delivery  of  Mail  Matter. — The  mailing  of  a  letter 
at  Greendlle,  Ky.,  on  November  8,  is  a  relevant  circumstance 
from  which,  if  not  sufficien^^ly  rebutted,  an  inference  is  fairly 
deducible  that  said  letter  was  received  in  Chicago  at  its  ad- 
dress on  the  following  day.    Id ^ ~ 31 

4.  Against  Decedenl*s  Estate- -Transaction  With. — ^The  word 
"tranaajctioii"  in  section  606  of  the  Civil  .Cod©,  should  not  be 
given  a  narrow  meaning  or  one  that  would  defeat  the  purpose 
to  prevent  a  .person  from  testifying  as  to  any  act  done  or  ad- 
mitted to  be  done  by  a  decedent.  No  person  will  be  permitted 
to  give  testimony  in  his  own  behalf  that  will  have  a  tendency 
to  strengthen  his  claim  or  that  will  leave  the  impression-that 
his  demand  is  just,  although  he  may  not  testify  directly  to 
any  transaction  or  acts  done  or  admitted  to  be  done  by  the 
deceased.     Young  v.  Bank  of  Sweetwater 71 

5.  Against  Decedent's  Estate — ^What  is  a  Transaction  With  De- 
cedent.— •Where  a  bank  end«rsed  a  note  held  by  it  as  paid, 
although  the  endorsement  was  made  without  the  knowledge 
or  direction  of*  the  maker,  a  stockholder  in  the  bank,  after 
the  death  of  the  maker,  could  not  explain  that  the  endorsement 
was  made  by  mistake.    Id ^ ^ -.. 71 

6.  Against    Decedent's   Estate — Presumption. — Credits    endorsed 
'  on  a  note  are  prima  facie  evidence  of  their  payments  and  the 

payee  of  the  note  cannot  testify  concerning  their  correctness 
or  thaf  they  were  made  by  mistake  against  the  estate  of  the 
maker  of  the  note  who  is  dead.    Id - ~ 71 

7.  Hearsay. — One  suing  for  personal  injuries  may  not  testify 
as  to  what  his  doctor  said  to  him  relative  to  the  cause  of 
his  injury.    L.  &  N.  R.  Co.  v    Roberts  - 1^2 

8.  Deeds — When  Sufficient  to  Show  Title.— -Where  the  bill  of  ex- 
cerptions shows  that  a  deed  in  the  chain  of  title  under  which 
the  plaintiff  claims  was  read  to  the  jury  as  a  part  of  the  testi- 
mony for  plaintiff,  the  name  of  the  grantor  and  the  name  of 
the  grantee  and  the  book  an.i  page  in  which  it  is  recorded,  al- 
though it  is  not  shown  by  the  bill  of  exceptions  that  the  deed 
was  actually  made  a  part  of  the  evidence  other  than  to  read 
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It  as  a  part  of  the  testimony,  It  will  be  sufficient  to  show  title, 
and  the  failure  to  make  the  deed  a  i)art  of  the  evidence  where 
it  has  been  read  to  the  Jury  without  objection  on  the  part  of 
the  defendant,  will  not  amount  to  a  break  in  the  chain  of 

title.    Ky.  Coal  Lands  Co.  v.  J.  D.  Hughes  Lumber  Co .'  354 

9.  Transactions  With  Deceased  Person — ^Warrantor  of  Title. — 
A  party,  who  warrants  the  t5tle  to  lands,  in  an  action  between 
the  grantee  and  anotl^r  touching  the  right  to  the  lands,  is  not 
a  competent  witness  to  testify,  concerning  verbal  statements 
of,  or  transactions  with  his  vendor,  who  is  dead,  when  the 
testimony  is  offered  to  be  given,  but,  one,  who  has  no  (pe- 
cuniary interest  in  the  recovery  may  testify  concerning  trans- 
actions with  a  deceased  person,    Taul  v.  Brickley 375 

EXCEPTIONS— See  EJminent  Domain. 

EXCESiSIVE  DAMAQEIS— See  Damages;  Trespass. 

EXECUTION— See   Judgment. 

EXECUTORS  AND  ADMINISTRATORS— See  Appeal  and  Error; 
Descent  and  Distribution — 

1.  Services — Commissions. — Under  section  3883  Kentucky  Stat- 
utes an  administrator  may  have  an  allowance  not  to  exceed 
five  per  cent  of  the  total  amount  received  and  disbursed,  but 
if  he  has  performed  no  special  or  extra  service  the  allow- 
ance may  be  less  than  five  per  cent,  provided  it  is  a  reason- 
able compensation  for  the  services  actually  performed.  Armr 
strong  •  V.  McFarland's  Admr - - 185 

2.  Compromise — Consent  Judgment. — ^Where  a  compromise  Is 
made  by  an  adnUnistrator,  or  with  his  knowledge  and  con- 
sent, and  the  agreed  judgment  fixes  the  amount  to  be  paid, 
and  same  is  duly  entered  without  objection  from  the  ad- 
ministrator, he  will  not  be  heard  to  complain  that  he  did  not 
consent  to  the  Judgment,  after  a  lapse  of  two  years.    Id 185 

3.  Compromise — Laches — Bar. — ^Where  a  compromise  is  effected 
with  the  knowledge  and  consent  of  the  administrator,  and 
the  amount  recovered  is  received  and  disbursed  without  ob- 
jection from  him,  a  delay  of  two  years  on  his  part  is  auch 
laches  as  will  bar  his  claim  for  additional  compensation.  Id...  185 

4.  Rights  of  Widow— <Jhildren—Ebcemiption— Statute.— Where 
the  widow  of  an  intestate  Is  no  longer  able  to  maintain  a 
home,  and  the  exempted  property  set  apart  by  section  1403, 
Kentucky  Statutes,  for  the  intestate's  widow  and  children  is 
stored  and  the  joint  use  thereof  is  no  longer  possible  and 
the  property  cannot  be  divided  In  kind,  a  Judgment  ordering 
the  sale  of  the  property,  and  an  equal  division  of  the  pro- 
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coeds  between  the  widow  and  children,  was  proper.    liandrum 
V.  Landrum  : 196 

5.  Husband  and  Wife— What  I-rfiw  Controls  Widow's  Right  to 
Exempt  Personal  Property. — ^The  widow's  exemption  rights 
to  personal  property  are  contiolled  by  the  law  in  force  at  the 
time  of  her  husband's  death,  and  not  by  the  law  in  force  at 
the  time  of  her  marriage,    ester's  Exor.  v.  Ohlman 341 

6.  Husband  and  Wife— Widow's  Exemption  of  Personal  Property 
— Right  of  Widow  to  Judgment  Against  EJxecutor. — ^Where  the 
hu£ft)and'8  executor  has  on  hand  a  sufficient  amount  of  money 
to  pay  the  widow's  exeonpition,  but  fails  to  do  so,  she  may  re- 
cover judgment  against  the  executor.    Id.  ...~ 341 

7.  Husband  and  Wife— Widow's  Exemption— Right  of  Widow  to 
Recover  Interest  From  the  Elstate— Executor's  Liability  for 
Interest. — ^Where  the  husband's  executor  has  on  hand  a  suf- 
ficient amount  of  money  to  {;ay  the  widow's  exemption,  but 
fails  to  do  80,  the  estate  is  not  properly  chargeable  with  the 
interest,  but  If  the  case  is  one  where  interest  should  be 
charged,  it  should  go  against  the  executor  indiyidually.    Id 341 

8.  Elxempted  Property — ^Payment  of  Debts — Personal  Lriaibility  of 
Executor — Subrogation. — ^Where  personal  property  exemipted 
to  the  widow  has  been  used  1>y  the  executor  for  the  purpose 
of  paying  her  hu£ft>and's  debts,  the  widow's  Judgment  is  not 
collectible  out  of  the  real  estate  of  her  husband  )but  is  a  per- 
sonal lia(bility  of  the  .executor,  who,  upon  a  sale  of  the  real 
estate,  will  be  subrogated  to  the  rights  of  the  creditors  whose 
debts  he  paid.   Id.  ..'. 341 

9.  Sale  of  Real  Estate — Suit  for  Settlement— Right  of  the  Widow, 
Who  Is  Also  a  Creditor,  to  Sue  for  a  Settlement  and  Sale  of 
Real  Estate. — ^Where  more  than  six  months  have  elapsed 
since  the  qualification  of  the  personal  representative,  the 
widow,  who  is  also  a  creditor,  may  bring  an  action  for  the 
settlement  of  her  husband's  estate,  and  for  a  sale  of  his  real 
estate  on  the  ground  that  his  personal  property  was  not  suf- 
ficient to  pay  his  debts.    Id 341 

10.  Suit  for  Settlement— Sale  of  Real  Estate— Right  of  Widow 
and  Creditor  to  Have  Attorney's  Fee  Paid  Out  of  the  Estate. 
— ^In  such  a  suit  the  estate  of  the  husAMind  should  bear  the 
cost  of  a  reasonable  attorney's  fee,  where  it  appeared  that  the 
executor  would  not  settle,  that  there  were  other  creditors  Be- 
sides the  widow,  anO  that  a  uuit  for  settlement  was  necessary. 

Id 341 

11.  Liability  of  Estate^  for  Publishing  and  Mailing  Cards  of 
Thanks. — ^nce  cards  of  thanks  are  published  and  mailed  at 
the  instance  of  the  relatives  of  the  deceased  for  the  purpose 
of  expressing  their  appreciation  of  the  kindness  and  atten- 
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tion  Fhown  by  sympathetic  friends,  they  constitute  no  part 
of  the  funeral  expenses,  and  the  expense  thereof  is  not  a  pro- 
per charge  against  the  decedent's  estate.    Id.  — 341 

12.  Liability  of  Estate  for  Lunch  Served  to  Those  Who  Partici- 
pated in  Wake. — The  reasonable  expense  of  a  lunch  served 
to  those  who  iparticipated  in  a  wake  over  the  remains  of  de- 
ceased constitutes  a  part  ot  the  funeral  ezipenses,  and  is 
therefore  payable  out  of  tho  estate.    Id 341 

13.  Liability  of  Estate  for  Carbon  Copy  of  Depositions  Taken  on 
Behalf  of  the  Executor. — ^In  the  absence  of  a  clear  showing 
that  it  was  necessary  for  the  executor  to  have  a  carbon  copy 

'  of  depositions  taken  by  him  in  order  that  he  might  make 
proper  defense  to  a  suit  against  the  estate,  the  expenses  of 
such  copy  should  not  be  born«  by  the  estate.    Id 341 

14.  Liability  of  ESstate  for  Fee  of  Witness  Who  Appraised  the 
Real  Estate  and  Gave  His  Deposition. — The  executor  was 
Smi;MX>peiiy  allowed  credit  for  $17.^0  paid  to  a  witness  fOr 
appraising  the  decedent's  real  estate  and  giving  his  deposi- 
tion, no  such  appraisement  being  authorized  by  statute  and 
the  exigencies  of  the  case  liOt.  being  such  as  to  make  such 

an  appraisement   necessary.     Id 341 

15.  Allowance  of  Attorney's  Fees. — ^The  allowance  of  $400.00  at- 
torney's fees  to  the  executor  was  reasonable  and  proper,  the 
executor  being  entitled  to  the  advice  of  attorneys  and  to 
their  services  in  resisting  claimB  against  the  estate,  and  In 
seeking  to  recover  claime  In  favor  o<  the  estate,  and  their 
eecrviices  to  this  extent  bef^g  for  the  benefit  of  the  eertate. 

Id - _ -. - :......  341 

16.  Claim  Against  Estate— Evidence— Sufficiency. — ^In  an  actio9 
to  enforce  a  claim  against  an  estate,  evidence  examined  and 
held  insufficient  to  support  the  claim,  and  that  the  judgment 
dismissing  the  petition  was  proiper.  Hayes  v.  Watson's 
Extrx -..: —  B5a 

17.  Claims  Against  Estate — ^Deeds— Consideration — ^Evidence  Re- 
'butting  Acknowledgment  of  Receipt  of  Purchase  Money- 
Sufficiency. — In  an  action  setting  up  a  claim  against  an  es- 
tate for  the  balance  of  purchase  money  for  a  tract  of  land, 
evidence  examined  and  held  insufficient  to  overcome  the 
acknoiwledsment  in  the  deed  of  the  receipt  of  the  purchase 
money.     Saylor's  Admr.  v.  Brock  - 653 

EXEMPTIONS— See  Executors  and  Adiministrators;    Statutes. 

EXPERTS—See  Insurance. 

EXPLOSIVES--See  Insurance,  13,  16. 

EX  POST  FACTO  IJ^WS— See  Drains. 
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FEDERAL  EMPLOYERS'  LIABILITY  ACT—See  Master  and  Ser- 
vant. Page 

FEES — See  Attorney  and  Client 

FICTITIOUS  PERSON-^ee  Banks  and  Banking. 

FINDINGS-^See  Appeal  and  Error;  Municipal  Oorporationfl,  4. 
Partnership. 

FINES — See  Criminal  Law;   Municipal  Corporations. 

FORCIBLE  ENTRY  AND  DETAINER— 

1.  Actual  Possession. — To  sustain  a  charge  of  forcible  entry 
plaintiffs  must  prove  actual  possession  of  land  involved  when 
the  forcible  entry  is  alleged  to  have  been  made.  (Civil  Code, 
Sec.  452.)  New  York-Kentucky  Oil  &  Gas  Co.  v.  Miller. 742 

•2.  Evidence — 'Possession. — ^A  proceeding  of  forcible  entry  in- 
volves only  the  possession  of  land  and  the  title  thereto  is  not 
Involved  in  any  way,  but  title  papers  are  competent  evidence 
to  show  the  extent  of  the  possession.    Id - 742 

3.  Boundaries — Possession. — ^Where  a  claimant  holds  under  a 
deed  describing  a  boundary  with  sufficient  accuracy  that  it 
can  be  run  by  a  surveyor  and  the  boundary  lines  have  been 
marked,  he  is  in  actual  possession  to  the  full  extent  of  the  ^ 
boundary  described  in  his  deed  so  long  as  he  Is  in  actual 
possession  of  any  part  thereof  claiming  the  whole.    Id 742 

4.  Possession — Title. — The  sam?  kind  of  actual  possession  that 
will  in  time  ripen  into  good  Utle  ^iH  maintain  an  action  of 
forcible    entry.    Idt.    ^ - ^ , 742 

5.  Boundaries — Constructive  and  Actual  Possession. — The  t&nn 
"constructive  actual  possession"  applied  to  land  within  a 
claimed  boundary  but  beyond  the  portions  actually  occupied 
and  used  iby  claimant,  and  which  was  always  recognized  as  an 
actual  possession,  has  been  dropped  by  the  court  as  being 
confusing,  and  a  possession  is  either  confitructive  or  actual 
and  cannot  be  both  constructive  and  actual.    Id.  . — -. 742 

6.  Possession — ^Evidence. — Since  evidence  of  adverse  possession 
of  defendants'  vendor  was  very  oonfiioting  and  the  question 
of  possession  was  submitted  upon  instructions  of  which  there 
is  no  complaint,  the  verdict  cannot  be  said  to  be.  flagrantly 
against  the  evidence.    Id ^ j........ 742 

lORFEirURBS— «ee  Mines  and  Minerals;  Vendor  and  Pur- 
chaser. 

FORMER  OPINION— See  Appeal  and  Error. 

FRANCHISB-^ee  Taxation. 
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Insolvency — ^Husband  and  Wife. — ^Aa  the  evidenoe  strongly 
conduced  to  prove  that  the  conveyance  by  the  husband  to 
a  third  party,  his  father-in-law,  of  the  house  and  lot  deeded 
him  by  his  wife,  was  made  with  the  intent  to  defraud  his 
creditors;  and,  also,  as  strongly  conduced  to  prove  that  the 
grantee  at  the  time  of  the  conveyance  knew  of  his  insolv^icy, 
likewise  of  his  indebtedness  to  the  4>an!k  and  Intent,  by  means 
of  the  conveyance  to  defraud  his  creditors,  the  Judgment  of 
the  circuit  court  setting  aside  this  deed  as  fraudulent  and  sub- 
jecting the  property  thereby  conveyed  to  the  bank's  debt.  Is 
free  of  error.    Davis  v.  First  National  Bank  of  Princeton. 198 


FRAUDS,  STATUTE  OF— 

1.  Contract  Not  To  Be  Performed  Within  a  Year. — ^A  contract 
for  the  leasing  of  real  estate  for  a  t^m  of  one  year  from  a 
future  date,  is  a  contract  not  to  be  performed  within  one 
year,  and  is  within  the  statute  of  frauds  and  not  binding  un- 
less in  writing  signed  by  the  party  to  be  charged.  Gault  y. 
Carpenter     , ^ _ - 25 

2.  Contract  Not  To  Be  Performed  Within  a  Year. — ^Part  perform- 
ance of  a  verbal  contract  for  a  lease  of  land  for  a  term  longer 
than  one  year,  will  not  take  the  contract  out  of  the  statute 
of  frauds;  and  Jones  v.  Comlth.,  104  S.  W.  782  (not  elsewhere 
reported)  in  so  far  as  it  seems  to  hold  that  ipart  performance 
of  such  a  contract  by  the  lessee  will  estop  the  lessor  to  repudi- 
ate  it,  Is   overruled.    Id - - -- 25 

Jf.  Agreement  Establishing  Boundary. — ^Where  the  dividing  line 
is  uncertain  and  there  is  a  bona  fide  dispute  as  to  its  location 
between  adjoining  landowners,  who  agree  on  the  dividing 
line  and  execute  the  agreement  by  m&rking  the  line  or  build- 
ing a  fence  thereon,  such  agreement  is  not  prohibited  by 
the  statute  of  frauds,  nor  is  it  within  the  meaning  of  the  pro- 
visions of  the  law  regulating  the  manner  of  conveying  real 
estatef,  since  the  parties  do  not  thereby  undertake  to  acquire 
and  pass  title  to  real  estate,  as  must  be  done  by  written  con- 
tract or  conveyance,  but  simply  by  agreemient  to  fix  and  de^ 
termlne  the  situation  and  location  of  the  thing  that  they  al- 
ready own,  the  purpose  being  to  identify  their  several  hold- 
ings by  something  agreed  on,  and  to  make  certain  that  which 
they  regarded  as  uncertain,    Holbrooks  v.  Wright  ~. 732 

FUNERAL  EXPENSES-^ee  Husband  and  Wife,  6;  Executors 
and  Administrators. 

GAS — See  Mines  and  Minerals;  Negligence, 
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GIFTS— See  Wills—  ,  Page 

1.  Causa  Mortis — Symbolic  Delivery. — A  gift  causa  mortis  may 
be  iijerfected  by  a  symibolical  delivery  without  an  actual  de- 
livery, if  It  clearly  appear  that  the  donor  intended  to  make 
a  gift.    Moore  v.  Shifflet  7 

2  Causa  Mortis — Parol  TMrust.— Where  an  old  lady  in  feeble 
health  told  her  sister  to  go  to  a  certain  bureau  drawer,  take 
out  and  bring  to  her  a  package  containing  money,  and  after 
counting  the  money  in  the  presence  of  the  sister,  again  tied 
It  up  in  a  package,  delivered  it  to  the  sister  and  told  her  to 
put  it  in  a  clothes  press  which  stood  immediately  behdnd  the 
chair  of  the  invalid  and  to  lock  the  clothes  press  and  to  keep 
the  key  until  after  the  death  of  the  donor,  and  then  to  take 
the  money  and  to  give  it  to  a  named  relative  of  both  the  donor 
and  her  sister,  and  the  money  remained  in  the  clothes  press 
until  after  the  death  of  the  donor,  the  delivery  of  the  key  to 
the  sister,  and  her  retention  thereof  with  the  donor's  consent 
until  after  the  death  of  donor  was  a  symbolical  delivery  of 
the  money  in  the  clothes  press  to  the  sister  for,  the  use  and 
benefit  of  the  donce  and  was  enforceable  either  as  a  gift 
causa  mortis  or  a  parol  trust.    Id. ^ 7 

GOOD  FAITH— See  Escheat 

GOVERNOR- See  States. 

GRAZING — See  Adverse  Possession. 

HALF  BLOOD— See  Descsnt  and  Distribution. 

HARML£3SiS  EIRRO'R— ^See  Appeal  and  Error. 

HEARSAY— See  Evidence. 

HIGHWAYS— «ee  OiHcersr- 

Publlc  Highway — To  What  Word  Refers. — The  word  public 
highway  as  used  in  section  1308,  Ky.  Stats.,  refers  to  high- 
ways, without  the  limits  of  cities  and  towus,  and  not  to  the 
streets  within  cities  and  towns.    Commonwealth  v.  Vanmeter  807 

HOMICIDE— 

1.  Sufficiency  of  Evidence— Verdict. — ^Where  one  eye  witness  to 
a  homicide  gives  testimony  sufficient,  if  believed  by  the  Jury, 
to  sustain  the  verdict,  the  verdict  will  not  be  set  aside,  even 
thour^h  against  the  weight  ^f  the  evidence,  unless  it  be  pal- 
pably and  flagrantly  so.    McClees  v.  Commonwealth  533 

2.  Trial— Instructions.— An  instruction  which  tells  the  jury  that 
an  officer,  who  is  charged  with  murder  growing  out  of  a 
hoonicide  occurring  while  attemiptlng  to  arrest  the  decedent, 
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had  the  right  and  it  was  his  duty  to  arrest  the  deceased,  need 
not  contain  a  clause  telling  the  Jury  that  it  was  the  duty  of 
the  deceased  to  peaceably  submit  to  arrest  on  demand  of  the 
defendant,  because  it  follows-  from  the  right  of  the  officer  to 
make  the  arrest  that  It  was  the  duty  of  the  defendant  to 

peaceably  submit  thereto.    Id 533 

8.  Instructions.— -Other  instruct:on9  given  on  the  trial  exam- 
ined and  held  to  conform  to  instructions  heretofore  approved 
by  this  court  in  similar  cases.    Id -. 533 

4.  Arrest — Instruction  on  Prosecution  of  Deputy  Sheriff  for 
Murder. — In  a  prosecution  of  a  deputy  sheriff  for  murder  of 
a  woman  while  engaged  in  a  difCiculty  with  her  husband, 
where  It  did  not  appear  that  the  husband's  pistol  was  con- 
cealed, or  that  he  had  theretofore  attemfpted  to  use  it,  evi- 
denice  that  the  deputy  sheriff  had  said,  "Ton  have  a  pistol; 
give  it  up,"  did  not  entitle  him  to  an  inetniction  on  his  right 
to  arrest  the  huslband,  no  crime  haying  been  conunitted  in 
his  presence,  and  the  circu:ii8tancea  not  being  sufficient  to 
show  that  he  even  intended  to  arreat  the  husband,  much  less 
that  the  husband  knew  or  was  Informed  of  such  intention. 
Logan  V.  Commonwealth  7d3 

5.  Appeal  and  Error — Evidence — Character  of  One  With  Whom 
Accused  is  Engaged  in  Difficulty  at  the  Time  of  the  Homi- 
cide of  Another. — ^In  a  prosecution  for  honkicide  the  Com- 
monwealth contended  that  the  accused  either  shot  tne  de- 
ceased intentionally,  or  shot  her  accidentally  while  shooting 
at  her  husband.  The  accused  claimed  that  he  did  not  shoot 
the  deceased  at  all,  but  if  he  did  shoot  her,  he  shot  her 
while  acting  in  self  defense  a3  against  her  husband.  The  hus- 
band testified  that  he  fired  the  first  shot,  but  not  until  after 
the  accused  had  attempted  to  draw  his  pistol.  Held,  t)iat 
the  reputation  of  the  husbanl  as  a  violent  and  dangerous  man 
was  admissible  on  the  question  whether  the  accused  believed, 
and  had  reasonable  grounds  to  Ibelievei,  that  he  was  then  and 
there  in  danger  of  death  or  great  bodily  harm  at  the  hands 
of  tbo  husband,  and  the  case  being  a  doubtful  one  on  the  facts, 
the  rejection  of  such  evidence  was  prejudicial  error.    !d ^  793 

HOUSE  OF  REFORM— See  Criminal  Law. 

HUSBAND  AND  WIFE — See  Death;  Executors  and  Administra- 
tors;  Fraudulent  Conveyances — 

1.  Liability  of  a  Wife  for  Crime — ^Presumption  of  Coercion — 
Effect  of  Statute. — ^In  view  of  the  statute  emancipating  a  mar- 
ried woman  from  the  disability  of  coverture,  there  is  no  long- 
er a  presumption  that  a  married  woman  who  commits  certain 
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crimes  conjoinrtly  with  her  hushand,  or  in  hie  presence,  acts 
under  his  coercion.    Ring  v.  City  of  Owenaboro  « 21 

2.  Settlement  of  Projperty  Rights — Separation. — ^In  a  settlement 
their  property  rights,  made  between  husband  and  wife  in 
contemplation  of  an  immediate  separation  and  his  becoming 
a  permanent  resident  of  another  &tate,  to  which  he  shortly 
thereafter  removed,  ho  by  deed  conveyed  her  a  house  cuid 
lot  to  which  he  held  the  title  and  which  for  many  years  had 
been  their  home,  and  she  by  doed  conveyed  him  a  house  and 
lot  the  title  to  which  was  in  her  name;  but  as  the  husband 
was  rendered  insolvent  by  the  conveyance  to  the  wife  and 
the  property  he  conveyed  her  was  of  far  greater  value  than 
the  property  she  conveyed  him,  the  conveyance  to  her  was  in 
law  a  voluntary  one  and,  therefore,  fraudulent  and  void  as  U>^ 
antecedent  and  then  existing  debts  owing  by  the  husband,  to 
the  extent  of  the  difference  between  the  greater  market  value 
of  the  property  he  conveyed  the  wife  and  that  of  the  prapr 
erty  she  conveyed  him.  Davis  v.  First  National  Bank  of 
Princeton    -, :^ - - -  198 

3.  Conveyance  to  Wife — ^Action  to  Set  Aside. — In  an  action  by  a 
bank,  as  creditor  of  the  husband,  to  set  asdde  the  deed  from 
the  latter  to  his  wife  and  subject  the  property  thereby  con- 
veyed to  its  debt,  the  circuit  court  properly  granted  the  re- 
lief asked  by  the  creditor  to  the  extent  of  adjudging  \he  prop- 
erty subject  to  iits  debt,  directing  its  sale  and  application  of 
the  proceode,  to  the  satisfaction  thereof,  after  paying  there- 
trom  for  the  benefit  of  the  wife  $1;000.00,  in  lieu  of  her  home- 
stead right  in  the  property;  but  erred  in  not  further  adjudg- 
ing that  the  wife  be  also  paid  out  of  the  proceeds  of  the  prop- 
erty, before  applying  any  part  thereof  to  the  debt  of  the  cred- 
itor, $450.00,  the  admitted  value  of  the  house  and  lot  she  con- 
veyed her  husband  and  the  latter  later  conveyed  to  a  third 
Itarty.  This  amount  the  wife  was  entitled  to  receive  as  the 
evidence  failed  to  prove  any  knowledge  on  her  part  at  the 
time  of  the  conveyances  between  them  of  her  husband's  in- 
solvency, or  his  intent  to  defraud  his  creditors.    Id 19« 

4.  Conveyance  by  a  Wife  in  Which  Husband  Did  Not  Join. — The 
deed  of  a  married  woman,  in  which  her  husband  did  not  join, 
and  when  he  had  not  theretofore  conveyed  the  land,  is  abso- 
lutely void.    Potter  v.   Stanley  -. 292 

6.  Conveyance  by  Wife  in  Which  Husband  Did  Not  Join. — 
When  a  married  woman  executes  a  deed,  conveying  her  real 
estate,  without  her  husband  joining  therein,  or  having  there- 
tofore conveyed,  the  deed  ii  void,  and  she  may  re-enter  at 
once,  and  her  oause  of  action  for  the  recovery  of  the  land  ac- 
crues Tit  once  and  she  may  sue  for  the  recovery  of  the  land, 
at  any  time,  within  fifteen  years  from  the  accrual  of  her  cause 
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of  action;  but,  If  the  fifteen  years  expire  before  she  becomee 
di&covert,  she  may  sue  at  any  time, -within  three  yearsi,  after 
the  removal  of  her  coverture.  If  she  becomes  discovert  for 
as  much  as  three  years,  before  the  expiration  of  fifteen  years 
from  the  accrual  of  her  cause  of  action,  then  her  cause  o( 
action  will  be  barred,  at  the  expiraiton  of  fifteen  years  from 

its    accrual.     Id - 292 

'6.  Conveyance  by  Wife — Limitation  of  Actions* — ^If  a  married 
woman  after  becoming  twenty-one  years  of  age,  executes  a 
deed,  conveying  her  real  estate,  and  her  husband  joins  there- 
in, and  she  acknowledges  the  deed  before  an  ofTlcer  author- 
ized to  take  acknowledgments  to  deeds,  but  for  some  reason, 
the  deed  is  ineffectual,  her  cause  of  action  for  the  recovery 
of  the  lands,  is  barred,  after  three  yoiirs,  from  the  time,  her 
di^-.abillty  of  coverture  is  removed.    Id 292 

7.  Liability  of  Hus^xand  for  Wife's  Physicians'  Bills  and  Burial 
Expenses. — ^Where  the  husband  is  primarily  liable  for  the  phy- 
sicians' bills  and  burial  expenses  of  his  deceased  wife,  he  Is 
only  liable  where  the  -medical  services  were  rendered  or  her 
death  took  place  during  his  lifetime.  Osier's  Exor.  v.  OhI- 
man - - 341 

8.  Tort  by  Bather  Spouse — ^Action. — Section  272S  Kentucky  Stat- 
utes does  not  confer  upon  either  spouse  the  right  to  sue  th** 
other  for  tort.    Dishon's  v.  Dlshon's   (T.  E.)  Admr 497 

9.  Selection  of  Domicile. — ^The  selection  of  the  matrimoiiial 
domicile  ordinorily  rests  with  the  husband,  but  this  selection 
on  his  part  must  not  be  unreason&bly  or  arbitrarily  exercised. 
He  should  have  due  regard  for  the  comfort,  welfare,  safety 
and  peace  of  mind  of  his  wife.    Napier  v.  Napier  722 

10.  Abandonment  of  Husband. — The  wife  Is  Justifiod  in  abandon- 
ing her  husband  and  his  home  when  she  Is  forced  so  to  do 
to  protect  her  life  oi'  health,  or  where  she  has  reasonable 
grounds  for  believing  that  injury  might  result  from  her  re- 
maining   there.     Id 722 

Jl.  Abandonment  of  Husband. — That  the  husband  refuses  to  per- 
mit his  wife,  who  had  abandoned  him,  to  return  to  his  home 
with  a  niece  and  nephew  she  has  reared,  each  of  whom  is 
about  twenty-one  years  of  agt,  is  not  sufficient  ground  for  her 
remaining  from  her  husband,  where  the  father  of  such  chil- 
dren is  living  and  has  a  home  to  which  they  can  go.    Id 722 

12.  Marriage  Contraot.— The  obligation  taken  by  (parties  to  a  mai^ 
riage  contract  should  not  be  abandoned  or  disregarded  upon 
slight  causes,  real  or  imaginary.    Id  722 

IDENTITY— See  Criminal  Law,  31. 
IMPLIED  GRANT— iSee  Easements. 
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[MPLIED  POWERS— See  Partnership.  Page 

IMPROVEMENTS — See   Municipal   Corporations. 
INDBIBTEa>NBS!S-^ee  Municipal  Corporations;   States. 
INDICTMENT  AND  INFORMATION— See  Crtaiinal  Law— 
INEBRIATES — See  Banks  and  Banking. 

1  Description— Sufficiency. — The  omission  of  the  word,  **  will- 
ful" In  the  description  of  an  offense,  under  section  1166,  Ken- 
tucky Statutes,  in  the  accusative  portion  of  the  Indlctmenc, 
and  where  the  crime  charged,  is  "malicious  shooting  and 
wounding  another,  with  the  intent  to  kill  him,"  and  the  de- 
ftcriptive  portion  of  the  indictment  alleges,  that  it  was  "will- 
fully and  maliciously"  done,  does  not  render  the  indlotmenl 
insufficient.    Gregory   v.   Commonwealth   188 

2.  Sufflclenucy. — Under  section  116ft,  Kentucky  Statutes,  in  an 
indictment  for  the  crime  of  wilfully'  and  malicloasly  shoot- 
ing at  sgid  wounding  another  pierson,  with  the  intent  to  kill 
such  other,  it  is  not  necessary  for  the  indictment  to  allege        * 
that  the  shooting  was  "feloniously"  done.    Id - 188 

3.  Larceny  of  GoodB  in  Possession  of  Carrier. — ^An  indictment 
under  Kentucky  Statutes,  section  1201b,  need  not  state  the 
name  of  the  owner  of  the  property  feloniously  taken  from 
the  common  carrier,  but  must  state  the  name  or  title  of  the 
carrier  from  whose  poseession  the  property  was  taken.  Jack- 
son V.  Commonwealth  .- - ~.  682' 

INFANTS— See  Wills—  '      ^ 

1.  Contract  for  Legal  Services — Ratification.— An  indBant  is  not 
bound  upon  a  contract  for  the  rendition  of  legal  services, 
where  he,  in  no  way,  has  ratified  the  contract  afiter  arriving 
at  the  age  of  twenty-one  years,  but,  who  before  receiving  any 
benefits  of  the  contract,  repudiates  it.    Charles  v.  Whitt 77 

2.  Contract  for  Legal  Services. — Necessary  legal  servicest,  of 
value,  rendered  for  an  infant,  are  considered  to  be  necessaries, 
and  the  property  of  the  infant  may  be  subjected  to  payment 
for  them,  under  a- proper  state  of  pleadings,  as  upoui  a  quan- 
tum meruit,  but,  the  infant  is  not  competent  to  make  a  con- 
tract.     Id ^ ^ 77 

?u  Sale  of  Land  Under  Section  490  of  the  Code  in  Which  There 
is  a  Life  Estate.— Under  section  490,  of  the  Civil  Code,  as 
amended,  where  a  widow  owns  a  life  right  or  estate  in  the 
whole  of  the  land  and  infarcts  own  the  rema.inder,  the  land 
eanrot  be  eold  for  distribution  of  the  proceeds,  although  it 
may  be  indivisible;  but  if  the  life  tenant  only  has  an  estate 
in  a  part  of  the  land  it  may  be  sold  under  this  section.  Pier- 
mann  v.  Piermann's  Guardian  ...» 392 
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4.  Abandomnent — Jurisdiction.— Under  the  provislonB  of  Ken- 
tucky Statutes,  section  3311-1.  making  it  a  felony  for  the  par^ 
ent  of  any  child  or  children  residing:  in  this  state  to  "leave, 
desert  or  abandon*'  such  a  child  or  children,  the  father  of  a 
child  in  the  sole  custody  of  the  mother  having  an  actual  resi- 
dence In  this  state,  who  wilfully  fails  or  refuses  to  contribute 
anything  to  the  support  of  such  child  may,  notwithstand- 
ing his  residence  and  citizenship  in  another  state,  be  indicted 
for  the  abandonment  of  such  child  by  a  grand  Jury  of  the 
county  of  the  child's  residence  in  this  state  and  tried  for 
such  offense  in  the  circuit  court  of  such  county.  If  Jurisdic- 
tion of  his  person  for  purposes  of  the  trial  be  legally  obtained 
through   its   process.    Commonwealth  v.   Donovan 777 

5.  Abandonment— Ingredients  of  OfTense  Denounced  by  Statute. 
— Abandonment  of  the  child  by  the  parent  to  conj^titute  the 
criminal  offense  deno\mced  by  the  statute,  supra^  must  con- 
tain two  essential  Ingredients,  viz.:  Separation  from  the 
child,  and  failure  to  supply  its  needs;  mere  absence  from, 
one's  child  does  not  constitute  the  oftense,  but  It  begins  with 
and  continues  through  the  duration  of  the  child's  dependence 
and  as  long  as  there  is  a  failure  on  the  pant  of  the  father  to 
perform  his  (parental  duty  to  the  child.    Id 777 

G.  Abandonment. — ^The  fact  that  the  mother  of  the  child  and 
wife  of  the  father,  while  they  and  the  child  were  on  a  visit 
to  her  parents  in  this  stsute,  insisted  on  his  becoming  a  resi- 
dent of  this  state  or  refused  to  return  with  him  or  take  the 
child  to  his  home  in  Ohio,  whatever  may  have  been  its  ef- 
fect upon  their  marital  relations,  did  not  Justify  his  abandon- 
ment of  the  child,  or  relieve  him  of  the  duty  of  continuing  to 
provide   for   its    support.    Id » 777 

INHEaRITANCE>— See  Descent  and  Distribution;  Taxation. 

INJUNCTION— ^See  Landlord  and  Tenant;  Officers;  Taxation. 

INSOLVENCY— See   Fraudulent   Conveyances. 

INSPECTION — See   Corporations 

INSTRUCTIONS— See  Adverse  Possession;  Appeal  and  Error; 
Carriers;  Criminal  Law;  Damages;  Homicide;  Larceny; 
Municipal  Corporations;  Street  Railroads;  Trial. 


INSULATION— See  Electricity, 

Digitized  by 


Google         j 


Vol.  187.]  INDEX.  901 

INSUUANOE— 6ee  Beneficial  Associations.  Page 

Accident  Insurance — 

1.  Beneficiary. — ^Where  the  insured  carried  an  accident  policy 
payable  to  his  wife,  and  directed  that  his  son  be  made  bene- 
ficiary upon  the  expiration  of  the  policy,  but  died  before 
the  policy  expired  and  the  change  was  made,  the  proceeds 
were  payable  to  his  wife.    Oeter's  EJxor.  v.  Ohlman 341 

2.  Beneficial  Associations — 'PerBons  Entitled  to  Funeral  Bene- 
fits.— The  constitution  and  laws  of  a  benevolent  society  pro- 
vided that  on  the  death  of  a  nuember  in  good  stand^n^,  his 
wife  or  legal  heirs,  as  named  on  his  application,  should  be 
entitled  to  the  member's  funeral  donation,  but  if  the  member 
died  without  leaving  any  legal  heirs,  the  local  union  should 
see  him  respectably  interred.  No  one  was  named  as  bene- 
ficiary in  the  appJication,  nor  did  the  wife  or  heirs  pay  or  be- 
come liable  for  the  funeral  expenses  of  the  decedent.  Held, 
that  the  order  intended  that  the  funeral  donation  should  bo 
first  applied  to  the  payment  of  the  deceased  memiber's  iburial 
expenses,  and  that  the  fund  was  impressed  with  a  trust  for 
that     purpose.    Id ^ 341 

3.  Accident  Insurance — €on»tniction  of  Policy. — An  accident  and 
sickness  policy  insured  aigalnst  effects  of  bodily  injuries 
caused  directly,  solely  and  independently  of  all  other  causes, 
by  external,  violent  and  accidental -means,  and  provided  that 
the  company  would  pay  for  loss  of  life  the'  principal  sum  of 
$5,000.00,  resulting  within  tl-irty  days  from  date  of  accident 
solely  from  such  Injuries  which  shall  have  caused  continuous 
total  disability  from  date  of  aocident  to  date  of  loss,  but  only 
when  such  injuries  are  sustained  in  the  manner  specified  in 
section  D,  clause  1,  which  is  as  follows:  "While  traveling  as 
a  passenger  in  a  place  regularly  provided  for  passengers, 
within  any  common  carrier's  ipiublic  passenger  conveyance 
(animals,  aerial  machines  or  conveyances  excepted)":  Held, 
that  the  liability  of  the  company  to  pay  the  principal  sum  of 
$5,000.00  for  loss  of  life  was  confined  to  ca^es  where  the  in- 
sured died  from  injuries  sustained  while  traveling  as  a  lyas- 
senger  as  provided  in  section  D,  clause  1,  and  as  the  Insured 
died  from  the  efTects  of  a  blow,  and  not  from  injuries  susp 
tained  while  traveling  as  a  passenger,  his  beneficiary  was  not 
entitled  to  recover  the  sum  of  $5,000.00.  Walther  v.  Southern 
Surefty  Co ^ 466 

4.  Contracts — Oral  Contract. — In  the  absence  of  a  statute  to  the 
contrary,  an  oral  contract  of  insurance,  which  contains  all  the 
elements  essential  to  a  contract,  is  valid.  Georgia  Cas- 
ualty  Co.  V.  Bond-Foley  Lumber  Co.   511 

5.  Insurance  Contracts — Reformation. — ^An  insurance  policy  may 
be  reformed  the  same  as  other  written  instruments  if,  by 
reason  of  mutual  mistake,  or  mistake  on  one  side  and  fraud 
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.  on  the  other,  It  does  not  oonform  to  the  real  agreemesnt 
Id ^ - - ~  511 

6.  Agent— Authority. — It  is  within  the  apCJarent  scope  of  the 
authority  of  an  agent,  with  power  to  solicit  insurance,  de- 
liver policies  anid  collect  premiums  to  make  an  oral  contract, 
and  his  act  in  so  doing  is  binding  on  the  company  unless  the 
insured  kn«w  of  the  limitations  on  his  power.    Id 511 

7.  Agent — ^Authority — Insured's  Knowledge  of  Limitation — ^EM- 
dence. — In  an  action  to  reform  and  enforce  an  insurance  con- 
tract on  the  ground  that  it  did  not  conform  to  the  real  agree- 
ment made  between  the  company  and  its  local  agent,  evi- 
dence considered  and  held  not  sufficient  to  show  that  the  in- 
sured had  knowledge  of  the  limited  authority  of  the  ag^it. 

Id.     — -  511 

8.  Infirurance  Contract — ^Reformation — ^ESstoppel. — ^Plaintiff  and 
defendant's  agent  agreed  on  a  contract  of  insurance  covering 
the  operation  of  plaintiffs  lagging  train.  The  policy  finally 
accepted  by  plaintiff  desdribod  the  risk  as  "transportation  of 
logs  to  mill."  Following  the  description  of  the  risk,  state- 
ment 8  of  the  schedule  was  as  follows:  "The  assured  does  not 
operate  a  railroad,  switch  or  L«ide  track  in  connection  with  the 
work  described  in  the  schedule  except  as  follows."  Opposite 
this  were  the  words,  '*no  exceptions."  When  the  policy  was 
delivered,  defendant's  agent  assured  plaintiff  that  the  policy 
covered,  the  operation  of  its  logging  train,  and  plaintiff  did 
not  read  the  provision  nullifying  the  policy:  Held,  that  the 
acceptance  and  retention  of  the  tpollcy  under  these  circum- 
stances did  not  preclude  pl.iintiff  from  relying  on  the  mis- 
take.   Id, _ __ « 511 

9.  Double  Indemnity — Beneficiarie?. — ^A  combination  accident 
insurance  policy  "which  insures  both  the  insured  and  bene- 
ficiary against  injury  or  death  through  certan  named  acci- 
dents, and  contains  a  double  indemnities  clause,  which  read's: 
"If  the  a&sured  shall  sustain  such  injuries,  then,  and  in  such 
event  only,  the  company  wjll  pay  double  the  amount  other- 
wise payable  under  the  preceding  sections,"  confines  the 
double  indemnities  to  the  assured^and  the  benefioiary  who 
is  also  insured  in  the  same  policy  cannot  recover  double  in- 
demnities though  killed  in  such  accident  as  would  have  en- 
titled the  assured  to  the  benefits  of  such  clause  had  he  met 
death  in  like  manner.    Chicago  Bonding  and  Insurance  Co. 

V.   Pulliam   666 

10.  Double  Indemnity — Beneficiaries. — Where  the  policy  desig- 
nates the  person  who  takes  it  out  as  the  assured,  and  the 
person  to  whom  the  inderoniups  are  payable  in  case  of  the 
death  of  the  assured,  beneficiary,  and  then  limits  the  double 
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indemnities  to  the  assured,  the  beneficiary  is  entitled  only 
to  the  sum  provided  in  that  part  of  the  policy  which  insured 
her  against  death  hy  accident.    Id 666 

Fire  Insurance —   , 

11.  Provision  in  Policy  As  To  Filing  of  Suit — ^Waiver. — ^A  pro- 
vision in  a  fire  policy  that  no  suit  shall  be  brought  theteon 
until  sixty  days  after  loss,  op  until  after  proofs?  are  fumiahed 
by  the  Insured,  is  waived  where  the  insurer  denies  liability 
under  the  policy  and  refuses  to  pay  the  amount  of  the  loss. 
Home  Ins.  Co.  v.  Roll  -.-    31 

12.  Interest  on  Amount  of  Losfv- Waiver. — Insured  is  entitled  to 
interest  on  the  amount  payable  under  the  policy  from  the  ex- 
piration of  the  limit  provided  in  the  policy  for  the  furnishing  ' 
of  proofs,  but  where  the  Insurer  denies  liability  and  refuses" 
to  pay  any  sum  umder  the  policy  this  is  a  waiver  of  the  limit- 
ation and  interest  will  run  from  the  date  of  the  loss.    Id 31 

13.  Damages  Incurred  by  Explosive. — ^Where  a  policy  of  insurance 
insures  against  losses  from  fire,  the  damages  incurred  by  the 
insured  property  by  an  explosion,  which  is  preceded  by  an 
antecedent,  hostile  fire,  in  the  insured  propierty,  and  which 
causes  the  explosion,  or  of  which  the  explosion  is  an  inci- 
dent, the  damages  from  the  explosion  are  within  the  risks 
insured  against,  whether  the  effects  of  the  explosion  are  or 
are  not  excepted  from  the  risks.  In  such  instances  the  fire 
is  the  proximate  cause  of  the  damages.  New  Hampshire  Fire 
Ins.   Co.  V.   Rupard  ....; - - 671 

14.  Explosion — Exoeption.-^Undor  a  ipolicy  of  insurance,  which 
insures  against  losses  from  fire,  but  excepts  from  the  risks, 
the  damages  to  the  insured  property  by  an  explosion,  unless 
fire  follows  the  explosion,  and  then  makes  the  insurer  liable 
for  the  damages  resulting-  from  the  fire,  only,  but,  imder 
which  the  insurer  is  liable  for  the  damages  caused  by  an  ex- 
plosion, which  is  an  incident  of  or  caused  by  an  antecedent, 
hostile  fire,  in  the  property,  an  explosion,  which  Is  caused  by 
the  ignition  of  an  explosive  substance,  (by  the  flame  of  a 
lighted  match,  a  lighted  lamp,  gas  Jet,  cigar,  or  fire  within  a 
furnace  or  stove,  where  it  is  intended  to  be,  is  within  the  ex- 
ception, and  such  fire  is  not  an  antecedent  fire,  within  the 
meaning  of  the  policy.    Id - 671 

15.  Elxplosion — £}xception. — Under  a  policy  of  insurance  against 
losses  by  fire,  which  excepts  damages  to  the  insured  property 
by  an  explosion,  the  fire  necessary  to  precede  and  cause  the 
explosion  to  make  the  insurer  liable  for  damages  from  the 
ctxplosion  must  be  such  a  fire,  as,  if  unmolested  would  result 
in  the  total  or  partial  destruction  of  the  Insured  property, 
and  such  a  fire  is  denominated  a  hostile  one,  and  is  distln- 
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guished  from  the  flames  of  a  Idghted  msatch,  a  lighted  lamp, 
gas  jet,  cigar  or  a  fire  in  a  fumade  or  stove,  where  it  i?  in- 
tended to  be,  and  such  like,  which  are  denominated  innocent, 
fires,  and  are  not  fires,  within  the  meaning  of  the  policy.    Id.  671 

16.  Esplosion. — An  explosion  within  the  meaning  of  a  policy  in- 
suring against  losses  from  fire,  is  not  an  explosion  as  such       * 
might  be  understood  by  scientists,  but  is  what  an  explosion 

is  understood  to  be  by  ordinary  persons  generally.    Id -.  671 

Life  Insurance — 

17.  Evidence  of  Physician — Mental  Capacity— -Non-Exipert  Wit- 
ness.— It  is  competent  for  a  physician  or  a  non-expert  witness 
from  knowledge  and  association  with  the  person  inquired 
about,  to  give  their  opinion  as  to  his  mental  condition.  But 
it  is  not  com.i)etent  for  the  witness  to  give  his  conclusions  as 
to  the  truth  or  falsity  of  tha  issue  being  investigated.  Fidel- 
ity Mutual  Life  Insurance  Company  v.  Cochran  430 

18.  Defense  of  Suicide. — ^The  defense  of  suicide  while  sane  or  in-       ) 
sane  to  a  suit  upon  a  life  insurance  policy  will  not  prevail 

if  the  insured  did  not  have  mind  enough  to  know  and  com- 
prehend the  nature  of  his  act.  and  that  it.would  produce  death, 
or  that  he  did  not  have  will  power  sufficient  to  resist  the  im- 
pulse to  commit  suicide.    Id - - 430 

19.  Defense  of  Suicide— iEvidence.—Wliere  the  witnesses  for 
plaintifT  in  a  suit  upon  a  life  insurance  policy  testified  to  acts, 
conduct,  and  other  facts  indicating  that  the  insured  for  some 
days  prior  to  his  committing  suicide  had  suffered  an  impair- 
ment of  his  mdnd  and  accordintg  to  their  opinion  he  was  men-  « 
tally  incapal)le  of  realizing  the  nature  of  his  act,  or  of  resist-  ' 
fng  the  impulse  to  commit  suicide,  and  the  record  furnished  no 
reason  why  the  deceased  would  want  to  end  his  life,  a  verdict 

in  favor  of  plaintiff  will  not  be  disturbed  as  being  flagrantly 
against  the  evidence.    Id ^ 430 

INTENTION— See  Contracts r  Deeds;   Testator;   Wills. 

^INTEREST— See   Insurance,   12. 

INTEREST  BEARING  WARRANTS— ^See  States. 

INTERSTATE  COMMERCE]— See   Master  and  Servant. 

INTERVENOR— See  Parties, 

INTOXICATINO  LIQUORS-«ee  Appeal  and  Error,  3— 

1.  Transportation. — Kentucky  Statutes,  section  2569a,  subseor 
tion  1  (vol.  3,  ed.  1918),  making  it  a  ipunishable  offense  for  a 
carrier,  corporation  or  persoii   to  bring,  transfer  or  deliver 
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•spirituous,  vinous  or  malt  liquors  into  any  county,  city, 
town  or  district  where  its  aale  is  prohibited  by  law,  does  not 
apply  to  the  owner  or  operator  of  an  automobile,  or  other 
vehicle,  who,  for  or  without  hire,  transports  therein  and  Into 
such  territory  a  passenger  or  passengers  lawfully  owning  and 
having  in  his  or  their  sole  custody  and  control  such  liquors 

for  personal  use.    Veils   v.  Comnu>nwealth  526 

2.  Transiitertation. — To  render  the  act  of  the  carrier,  corpora- 
tion or  person  in  carrying  spirituous,  vinous  or  malt  liquors 
into  the  prohibited  territory  unlawfully  in  the  meaning  of  the 
statute,  supra,  it  must  be  carried  for  another  by  means  of 
such  carrier's,  corporation's  oi'  person's  sole  custody  thereof 
as  the  agent  of  the  eeller,  owner,  consignee  or  distributee, 
until  its  delivery  in  such  territory.    Id 526 

ISSUES— See  Trial. 

JOINT  OWNERS— See  Partitiou. 

JOINT  TENANCY— 

Division  Suit — ^Estoppel. — One  who  is  a  party  to  a  division 
suit,  and  who  makes  no  claim  to  the  interest  of  his  Joint 
tenant  in  the  land  divided,  but  suffers  the  division  to  be  made 
and  a  deeed  executed  to  his  Joint  tenant,  can  not  afterward 
claim  to  have  purchased  the  interest  of  such  Joint  tenant  be- 
fore the  division  suit,  since  he  is  estopped  to  do  so  by  the 
Judgment  rendered  in  that  suit.    Bush  v.  Combs,  Sheriff  ....  203 

JUDGMENT— See  Appeal  and  Error  Criminal  Law*— 

Vacation  of — ^EfPect  of  Party  Served  to  Make  Defensie. — 
Where  Judgment  by  default  went  against  a  public  corporation, 
because  the  person  served  with  process  negligently  failed  to 
make  defense,  the  public  beir.g  affected,  may  on  petition  have 
Judgment  set  aside.    Clay  County  Bd.  of  Eiducation  v.  Lewis....  231 

2.  Execution — ^When  May  Issue. — ^Where  a  judgment  "ordered 
and  directed"  the  payment  of  a  specified  sum  of  money  on  a 
certain  day,  an  execution  might  be  issued  for  its  collection, 
although  the  Judgment  did  not  in  so  many  words  (Pflx>vide. 
Butler  V.  Jackson,  Trustee  555 

3.  Correction  and  Review. — ^A  Judgment  will  not  ibe  corrected 
after  the  expiration  of  the  term  at  w.hich  it  was  rendered, 
either  upon  motion  or  petition,  for  a  mistake  or  oversight, 
unless  such  mistake  or  oversight  is  shown  by  the  record  to 
exist  The  manifestation  of  such  mistake  or  oversight  by 
evidence  aliunde  the  record  ifi  not  permissible  in  the  absence 

of  fraud.    Pond  Creek  Coal  Co.  v.  Day  — 82Q 
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jrUDICIAl.  SAUBS— See  Infants;  ParUtion—  Page 

Divisibility  of  Property. — ^Priiim  facie  a  tract  of  land  of  1.274 
acres  purchased  as  four  separate  farms  is  divisible  without 
materially  ImpairinK  its  value.   Shaws'  G«ln.  y.  Grimes,  Ezor.  250 

JURISDlOTION-^ee  Appeal  and  Brror;  Criminal  Law;  Drains; 
Infants;  Municipal  Ck)rporations;  Parties. 

JURY— iSee  Appeal  and  Error;  Criminal  Law;  Trial- 
Constitutional  Guaranty  of  Trial  by. — ^Where  a  proceeding  is 
purely  statutory  and  was  unknown  to  the  comimon  law  the 
constitutional   guaranty  of  a  trial   by  jury  does  not  apply. 
Handley  v.  Graham   316 

JUSTICES  OP  THE  PEACE— See  Criminal  Law,  10. 

XjACHES — Sec  Executors  and  Administrators. 

LANDLORD  AND  TENANT— 

1.  Notice  to  Vacate  Premises. — ^Where  a  tenant  leases  land  for 
a  year  to  terminate  on  a  fixed  date  at  the  end  of  tho  year, 
notice  to  him  from  the  landlord  to  vacate  the  land  at  the  end 

of  the  year,  is  unnecessary.    Gauit  v.  iCarpontcr  25 

2.  Contract  for  Lease  of  Laud. — Where  the  vendor  alono  sl^ns 
a  contract  for  the  lease  of  land,  if  otherwise  sufficient,  it 
will  be  enforcible  against  either  party.    Duff  v.  Duff. ~.  237 

3.  Lease — Use  of  Outer  Walls— -Signs. — In  the  abeenice  of  a  con- 
trary provision  in  the  lease,  the  le«see  has  the  exclusive  right 
to  the  use  of  the  outside  walls  of  the  portion  of  the  building 
covered  by  his  lease,  for  advertising  purposes,  to  the  ezclusiozi 
of  a  lessee  of*  another  part  of  th<3  same  buildinig.  HiUmm  v. 
Huntsman    701 

4.  Lease — ^Use  of  Outer  Walls — Signs. — The  lessee  of  a  part  of 
a  building  has  no  right  to  occu^py  with  signs,  or  for  any  other 
purpose,  the  outside  walls  not  inclosing  his  part  of  the  leased 
premises,  and  where  there  are  different  tenants  of  the  several 
stortes  or  floors  of  a  building,  the  tenant  of  one  story  or  floor 
has  the  right  to  prevent  the  tenant  of  another  story  or  floor 
from  placing  signs  upon  the  walls  outside  of  his  story  or  floor,  i 
Id ^ 701 

5.  Lease — Use  of  Outer  Walls — Sigii^, — ^In  the  absence  of  restrte- 
tions  in  the  lease,  the  landlord  has  no  right  to  permit  signs 
or  advertisements  of  other  parties  to  be  placed  upon  the  out- 
side walls  of  that  portion  of  the  building  covered  by  the  lease. 

Id ^ 70X 

5,  I^ease — Use  of  Outer  Walls — Signs — Injunction. — The  tenant 
Qt  a  lower  story  is  not  entitled  to  an  injunction  requiring  the 
tens^it  Qf  an  upper  story  to  reanoye  a  dAgn  in  the  absence  of  a 
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8howin<g  that  the  sign  itaelf  extends  l>elow  th€  ceiling  of  the 
lower  story.     Id - 701 

7.  Reipudiation  of  Lease. — A  tenant  who  repudiates  his  lease  and 
his  landlord's  title  cannot  rely  upon  the  description  in  the 
lease  to  show  the  extent  of  an  adverse  hoMing  he  intends  to 
assert  against  his  landlord.  Nevir  York-Kentucky  Odl  &  Gas 
Co.  V.  Miller 742 

8.  Evidence — ^Held  not  error  to  permit  plaintiffs,  who  claim  the 
land,  to  testify  that  there  had  been  no  time  within  thirty 
years  that  they  had  not  had  tenants  thereon,  since  it  is  rea- 
sonaMe  to  presume  that  they  knew  and  so  stated  as  a*  fact 
and  not  as  a  mere  conclusion  or  otpinion.    Id 742 

LANDS— «ee  Attorney  and  Client.  ^ 

LARCENY — 'See  Indictment  and  Information —  I 

1.  Goods  in  Possession  of  Carriers. — AjppellBnts  having  been  in- 
dicted lor  feloniously  taking,  carrying  away  and  apipropriating 
to  their  own  use  personal  property  in  the  possession  of  a  com- 
mon carrier,  an  oftense  denouniced  by  Kentucky  Statutes,  sec- 
tion 1201b,  and  the  proof  being  that  the  property  was  not  in 
possessjlon  of  the  common  carrier,  but  in  the  custody  of  the 
owner  thereof,  the  court  should  have  peremptorily  instructed 
the  jury  to  acquit  them.    Jackson  v.  Commonwealth 682 

2.  Goods  in  Possession  of  Carrier— Trial — ^Instruction. — Having 
been  indlicted  for  the  offense  denounced  by  Kentucky  Stat- 
utes, section  1201b,  appellants  could  not,  on  a  trial  for  that 
offense,  properly  be  convicted  of  the  offense  of  larceny;  and 
an  instruction  authorizing  tlie  jury  to  find  the  appellants 
guilty  of  grand  or  petty  larceny,  according  to  the  value  of  the 
property   taken,   constiitutes   reversible   error.     Id &82 

LAW  OF  THE  CASE— -See  Appeal  and  Eirror;    Marriage. 

LEIASE}— See  Landlord  and  Tenant;  Mines  and  Minerals. 

LiE)GACY--See  Wills. 

LEHTEaiS — 'See  Adverse  Possession;  Evidence;  Wills. 

INABILITY— ^ee  Corporations;   Master  and  Servant. 

LICEJNSEIS-HSee  Taxation.  t 

UCENSEBS— See  Railroads.  ^ 

LIENS — See  Appeal  and  Error;  Assignments;  Attorney  and 
Client;  Partnership;  Sheriffs  and  Constables;  Vendor  ana 
Purchaser. 
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LJFE  ESTATB&--See  Inifattta;  Wills.  Page 

LIMITATION  OF  ACTION6-nSee  Adyerse  Possession;  Husband 
and  Wile— 

1.  Waiveiv— Appeal  and  Error. — ^The  stalute  of  limitationB  Is  a 
defense,  which  may  be  waAYed,  and  if  a  litigant  does  not  plead 
or  rely  upon  such  statute,  as  a  defense,  in  the  trial  court. 
It  Is  too  late,  to  try  to  interpose  it  in  the  Oourt  of  Appeals. 
Potter  V.  Stanley 2^2 

2.  Pleading — Necessity  of  Pleading  Avoiding  the  Statute.^When 
in  an  action  to  set  aside  a  conveyance  on  the  ground  of  fraud 
the  defendant  relies  on  the  plea  of  lluKitations  and  alleges 
that  the  fraud.  If  any,  was  perpetrated  more  than  five  years 
before  the  institution  oif  the  action,  the  plea  will  prevail  un- 
less it  is  avoided  by  a  reply  showing  that  the  action  was 
brought  within  five  years  after  plaintiff  discovered  the  fraud, 
and  they  could  not  by  reasonable  diligence  have  discovered  it 
eooner.     Mounts  v.  ChaiHes 421 

3.  Revival— Promise  to  Pay.— A  debt  barred  by  the  statutes  of 
limitation  is  not  revived  and  renldered  enforceable  by  a  piom- 
ise  of  the  debtor  to  pay  a  ceitain  part  of  the  claim  in  con- 
sideration of  full  satisfaction,  and  of  other  conditions  with 
which  the  promisee  fails  to  comply.  Farrell's  Admr.  y. 
Records  ^ 468 

4.  Conditional  Promise  to  Pay— Revival.— A  conditional  promise 
to  pay  a  deft  barred  iby  limitation  does  not  revive  the  debt 
and  render  it  enflorceable  unless  the  payee  complies  with  the 
conditions  named  by  the  payor.  Id 468 

UQUORS— See  Intoxicating  Uquors. 

LODCMTS — See  Beneficial  Associations. 

LOOKOUTS— See  Railroad*.  , 

MAILS — See  Evideince. 

MALfFEASANOBJ— See  Criminal  Law. 

MANDAT£>— ^e  Appeal  and  Error.  ^ 

MANSION  HOUSE— See  Descent  and  DlsrtrLbaUon. 

MARRIAGE— 

Validity— Law  of  the  Place. — The  validity  of  a  marriage  is 
determined  by  the  law  of  the  place,  where  the  marriage  oc- 
curred.    Plotter  V.  Stanley  ; 292 

MARRIED  WOMEN— See  Husband  and  Wife. 
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1.  Appliances — ^Duty  of  Master  to  Pumlsh. — Tlie  duty  of  the 
master  is  one  of  ordinary  care.  A  master  is  not  required  to 
furnish  the  senraait  absolutely  safe  appliances  wiith  which  to 
work,  the  full  measure  of  his  duty  bein^  discharged  when 
he  exerdlses  ordinary  care  to  furnish  appliances  which  are 
reasonably  safe.  C.  N.  O.  &  T.  P.  Ry.  Ck).  v.  Heath 38 

2.  Defective  Appllances-nProximate  Cause-^Burden  of  Proof. — 
The  burden  is  on  the  servant  ti>  s'how  that  the  ofFeniding  in-  . 
strumentality  was  defective,  that  the  defective  conidition  was 
the  proximate  cause  of  the  iniury;  that  the  employer  had 
knowledge  or  by  the  exercise  of  ordinary  care  might  have 
had  knowledge  of  the  peril  on  which  the  servant  vtras  sub- 
jected.    Id , ^. ....    38 

3.  Injury-^Result  of  Master's  Neglect. — To  autihoTiize  a  recovery 
in  behalf  of  the  servant  he  must  show  that  his  Injury  was 
caused  by  aome  neglect  of  the  master,  or  some  other  servant 
of  the  master  which  is  imputed  to  him.  It  is  not  sufficient 
to  show  merely  that  plaintiff  sustained  the  injury  while  in  the 
masiter's  service.     Id 88 

4.  Negligence. — Wihere  cHrcumstances  attenidlnig  an  injury  show 
nothinig  as  to  the  real  cause,  but  leave  it  to  conjecture 
whether  it  Vas  the  master's  negligence,  the  fault  of  the  in- 
jured servant  or  an  uniaocxmntaible  a^xddent  there  is  a  failure 

of  proiof.     Id.   .' 38 

5.  Federal  Employers'  Liability  Act.— Recovery  under  the  Fed- 
eral Employers'  liiaibiility  Act  can  not  be  had  unless  at  the 
time  of  tlie  infliiction  of  the  injury  the  employe  was  engaged 
in  interstate  comgnexxse  and  the  emt^loyer  was  an  interstate 
carrier.    I.  C.  R.  Co.  v.  Prahus 118 

6.  (Personal  Injuries — ^tniterstate  Goontmerce. — ^Where  a  railroad 
employe  is  injured  in  loading  rails  and  it  is  not  shown  that 
said  rails  were  ever  thereafter  put  to  use  or  employed  in  in- 
tersitate  commerce,  plaintiff  is  not  entitled  to  recover.  It  is 
essential  to  recover  under  the  Federal  Act  that  his  injury 
was  received  while  employed  by  the  company  in  the  perform- 
ance of  work  pertaining  to  or  connected  with  interstate  com- 
mence.    Id ~ 118 

7.  Safe  Place  to  Work. — ^A  miaster  is  required  to  maintain  rea- 
sonalbly  safe  structures  for  his  servants  while  in  the  perform- 
ance of  his  work  and  rea^onaJbly  safe  approaches  to  enable 
them  to  go  to  and  depart  from  their  place  of  work.   Staley 

V.  Wehmeier  445 

8.  Negligen<ce— Damages — ^Burden  of  Proof. — ^In  ah  action  by  a 
servant  against  a  master  for  damages,  it  is  not  ^loiigh  for  the 
servant  to  show  he  has  sustained  an  injury,  he  must  show 
some  specific  act  of  negligence.  There  must  be  some  judicial- 
connection  betweefn  the  master's  negligence  and  the  injury 


Digitized  by  V:rOOQlC 


910  INDEX.  [Vol.  187. 

MASTER  AND  SERVANT— Continued—  Page 

and  the  burden  of  proYin^;  th^re  was  such  a  connection  rests 
on  the  servant.    Id ^ ^ 445 

9.  Personal  Injuries — ^Liability  of  Maater.— Where  a  servant  in 
going  to  and  from  the  master's  premises  cHmibed  over  a  pile 
of  coal  and  went  in  and  out  the  door  used  for  coal  he  can  not 
recover  f6r  injuries  received  by  tripping  over  a  board  placed 
against  the  door- jamb  to  hold  the  coal  in  check.  The  fact  there 
was  more  coal  thaoi  usual  on  hand  at  the  time  did  not  render 
the  master  liable^   Id 445 

10.  Action  by  Widow  Against  Husband's  Employers— ^Settlement. 
— ^In  a  suit  by  a  widow  again-st  her  husband's  former  em- 
ployer the  course  oif  dealing  between  the  employer  and  em- 
ployee, and  the  form  of  voucher  used  in  moorthly  settlements 
between  them  was  such  as  precludes  the  recovery  by  the 
widow  of  certain  alleged  claims  for  eipenses,  etc.,  ezceptim? 
only  one  item  whicb  the  emiployer  had  agreed  to  pay  upcm 
presentation  of  a  proper  receipt.  Kentucky  Glycerine  Co.  v. 
Clouse's  Admrx 484 

11.  Promise  to  Dismiss  Suits — ^Without  Ckmsideratioii. — ^A  prom- 
ise by  a  master  to  employ  one  in  his  business  in  considera- 
tion of  a  promise  to  dismiss  certain  suits  filed  again^  the 
servants  of  the  master,  wbich  suits  were  based  upon  matters 
wholly  disconnected  from  the  master  or  his  business,  is  not 
shown  to  be  supi>orted  by  any  consideraliom  and  is  non-en- 
f(»xieable  against  the  master.  Rasnick  y.  W.  M.  Rittor  Lum- 
ber Co 623 

12.  Worlomen's  Compensation  Act— R4ght  of  Personal  Representa- 
tive of  ETmploye  to  Sue  for  Damages  for  His  Death. — ^The  per- 
sonal representative  of  an  employe,  who  accepted  the  pro- 
visions of  tihe  Workmen's  Comfpensation  Act,  although  his 
death  was  caused  by  the  n-egligexKe  of  his  employer,  could 
not  maintain  an  action  to  recover  damages  for  his  death 
under  section  241  of  the  Constitution.  Qrannison's  Admr.  v. 
Dates  &  Rogers  Construction  Co 538 

13.  WVninnen's  Compensation  Act— Personal  Representative  Has 
No  Vested  Property  Right  In  Caiuse  of  Aiction.— Where  an  em- 
ploye who  bas  aocepted  the  provisions  of  the  Workmen's 
Coonipensation  Act  loses  his  life  through  negligence  of  his 
employer,  his  personal  representative  has  no  vested  property 
right  under  eection  241  of  tbe  Constitution  in  a  cause  of 
action  to  recover  damages  for  his  death.    Id 53& 

14.  Workmen's   Comipensation   Act— "Accident"— Definition   of. — 
Any  unexpected  or  unusual  event  haippening  with  or  without   ) 
negligence  is  an  accident  within  the  meaning  of  the  Work- 
men's Compeneation  Act.    Id 538 

16.  'ProtectionafEJmployees— Rules— Waiver.— TEJmployers  of  laibor 
may  adopt  reasonable  rules  and  regulations  for  the  safety  and 
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prcitectlon  of  tlieir  employees,  aad  Kentucky  Statutes,  section 
2738ib,  espressly  provides  for  the  adoption  of  such  rules  by  a 
coal  operator,  and  when  such  rules  are  adopted  an  employee 
who  has  proper  notice  of  them  must  obseire  their  require- 
ments, and  if  he  falls  to  do  so  and  is  Injured  while  violating 
them,  the  master  will  not  be  liable  for  the  damages  sustain- 
ed, unless  such  requirements  have  been  waiyed  by  some 
legal  method.     Con«olidation  Coal  Co.  v.  Carter  ^ 670 

16.  Rule  as  to  Operator  of  EMeOtric  Motor. — ^A  rule  requiring  the 
operator  of  an  electric  motor  used  in  a  coal  mine  to  see 
tha/t  it  is  kept  in  good  repair,  and  to  immediately  repair  it 
if  it  beoomee  defective,  or  to  take  it  out  of  service  and  have 
it  repaired  if  he  is  unable  to  do  so,  is  a  reasonable  rule,  and 
if  known  by  the  operator  of  the  motor  and  he  fails  to  observe 

it  and  is  injured  therefby,  the  master  will  not  be  lialble.  Pd.....  670 

17.  Rul-es  as  to  Operator  of  Electric  Motor.-HEV)r  a  mechanic 
superior  to  a  servant  operating  a  motor,  uipon  repairing  it,  to 
say  to  the  operating  servai^  with  referenice  to  the  motor 
"It  is  ready,  go  ahead  and  finish  the  day,  and  I  will  put  in  a 
new  set  of  resBstance  ton^ht"  is,  to  say  the  least  of  it,  not 
an  assuran*oe  that  the  motor  would  remain  "ready"  or  safe 
throughout  the  remainder  of  tSie  day,  and  if  it  subsequently 
became  out  of  repair  it  was  the  duty  of  the  servant  operating 
it  to  discontinue  such  operation  and  repair  it,  or  to  taike  it 
out  of  the  mine  for  repair.    Id ~ 670 

18.  Negligence  of  Servant— Ordinary  Care. — ^A  servant  can  not  re- 
move  himself  from  the  oon<sequences  of  his  own  negligence 
by  relying  upon  the  master  performing  his  duty,  and  if  an 
injury  is  sustained  by  the  servant  through  his  negligence, 
he  may  not  recover  of  t&e  master,  although  the  latter  may 
have  failed  in  some  of  his  dutieb,  unless  the  master  saw  or 
had  knoweld<ge  of  the  perilous  situation  of  the  servant  in 
time  to  prevent  his  injury  'by  the  exercise  of  ordinary  care, 
in  which  case  it  would  be  the  master's  duty  to  exercise  such 
care  in  order  to  prevent  injury  to  the  servant.    Id 570 

MEIASURE  OF  DAMAGES— See  Covenants;  Damages;  Railroads, 
12.  14. 

MEASURE  OF  RBCOVBRY-^ee  Tcnacy  in  Common. 

MEDICAL  ATTE3NTI0N— See  Contrtucts,  6,  7;  Husband  and  Wife. 

MENTAL  CAPACITY-^ee  Deeds;  Ejectment;  Insurance. 

MINES  AND  MINERALS— 

1.  Leases,  Royalties  and  Contracts.— By  contract  In  writing  A 
agreed  to  lease  to  B  mineral  laisds,  it  being  Btipulated  that 
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B  should  prospeot  for  thirty  days,  and,  if  he  preferred,  com- 
mence mining  within  that  time,  and  continue  to  mine  until 
the  coal  was  exhausted,  payment  io  be  made  at  a  prescribed 
rate  per  ton  tot  coal  mined.  B  haying  complied  with  the 
terms  o<  the  contract  and  comonenced  mining  coal,  and  A's 
heirs  havinig  accepted  royalties  prorided,  held,  that  the  con- 
traict  had  been  £ully  executed  aa  an  option,  and  become  op- 
enat(ye  as  a  lease,  binkiinig  upon  both  parties,  and  is  not  a 
unilateral  conltract.    Duff  v.  I>uff  —  237 

2.  Trespass— Taking  Coal— Damages— Verdict — Sufficiency  of 
(Evidence. — ^In  am  action  for  damages  for  coal  taken  from  plain- 
tifTs  land,  evidence  examined  and  held  insufficient  to  crupport 

a  verdict  of  $460.00.  North  Jellico  Coal  Company  v.  Helton....  3»4 

3.  Leases  and  Contracts — ^Porfeltare. — ^Under  an  oil  and  gas 
lease,  wheroby  the  lessee  agreed  to  complete  a  well  on  the  ^ 
premises  within  one  year  or  pay  rental  at  the  rate  of  twenty- 
five  cents  per  acre  per  year  for  each  additional  year  in  which 
no  well  was  convpleted,  the  lessor  was  not  entitled  to  forfeit 
the  lease  for  failure  to  develop  the  preimises  until  he  first 
demanded  that  the  lessee  begin  the  development  and  give  him 

a  reasonable  Ume  thereafter  In  which  to  do  so;  nor  can  the 
lessor  forfeit  the  lease  by  suit  or  otherwise  during  the  period 
for  which  he  has  accepted  payment  of  the  annual  rental. 
Ocala  Oil  Co.  v.  Hughes 486 

4.  Leases  and  Contracts — <FV>rfeiture. — Since,  however,  the  chief 
purpose  of  the  lessor  in  oil  and  gas  leases  is  to  obtain  and 
market  as  much  of  the  oil  and  gas  as  possible,  he  may  decline 

to  accept  the  stipulated  rentals  for  an  extension  of  the  right       \ 
to  begin  operations,  and  demand  of  the  lessee  the  perform- 
lance  of  the  contract  by  commencing  operations,  which,  if  not 
done  wdthin  a  reasonable  time  thereeiter,  a  forfeiture  and 
cancellation  of  the  lease  may  be  had  by  the  lessor.  Id 486 

5.  Rent — Estoppel — Forfeiture. — ^In  an  oil  and  gas  lease  dated 
January  2S,  1916,  provision  was  made  for  the  payment  of  rent 
quarterly  in  advance  until  the  comipletion  of  the  well.  None 
of  these  payments  was  made  as  specified,  one  beinig  275  days 
overdue;  all  the  payments  were  accepted  without  objection; 
oil  was  discovered  on  an  adjoining  tract  of  land  July  30, 
1918;  the  Installment  due  July  28,  1917,  reached  lessor  when 
about  twelve  days  overdue,  but  he  refused  to  accept  it;  Held, 
that  by  their  course  of  dealing  the  lessor  was  estopped  from 
claiming  a  forfeiture  because  of  delay  in  the  payment  of  the 
last  installment,  in  the  absence  of  notice  that  he  would  elect 

to  declare  the  lease  forfeitekl.    Denniston  v.  Kenova  Oil  Co.  831 

6.  Rent — Forfeiture. — ^The  courts  generally  hold  lessees  in  oil 
and  gas  leases  to  a  strict  compliance  with  the  terms  of  the 
lease,  and  unless  the  lessor  by  Ms  acts  or  conduct  has  in- 
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.  duced  or  led  the  lessee  to  'believe  that  the  payment  of  rentals 
will  not  be  required  when  due  the  le&sor  has  the  right  \n  the 
case  of  deflault  in  the  payment  of  any  installment  of  rent  to 
declare  the  lease  forfeited.    Id 831 

7.  Rent— 'Forfeiture. — ^Where  lessor  accepts  rent  past  due  arid 
does  not  require  strict  coxtfonnlty  to  the  lease  ao  to  payment 

of  rentals,  if  he  desires  to  forfeit  the  lease  fcr  failure  to         ' 
promptly  meet  these  payments,  equity  requires  that  reason- 
able notice  oif  this  intention  be  given.    Id.  831 

8.  Default  In  Payment  of  Rent — ^Waiver. — 'Receiving  rent  after 
default  made  will  be  a  waiver  of  the  right  to  declare  a  (or-       \ 
felture  for  (failure  to  pay  the  rent  at  the.  time  stipulated  in       ' 
the  lease.     Id - : „ 831 

MONEY  COL«LECTB(I>— See  Sheriffs  and  Oonata/bles. 

MONEY  LEJNT— ^ee  Corporationa,  6. 

MUL/riPLIOITY  OF  SUIT&— iSee  Action. 

MUNIdPAIi  0ORiPORA'ItiON&— See  Taxation— 

1.  p€i:W)n)al  Injury—^Sldewaiks^— Trial — ^Instructdons. — ^In  an  ac- 
tion for  damaged  for  personal  injuries  alleged  to  have  been 
caused  by  a  defective  lug  attached  to  the  covering  of  a  cauMi 
ibasin,  it  was  not  error,  in  view  of  evidence  to  the  effect  that 
the  defective  lug  could  not  have  caused  the  covering  to  tilt, 
that  boys,  who  were  in  the  haiblt  of  ■removiinK  the  covering, 
were  seen  playing  a(bout  the  catch  basin,  and  that  the  covering 
was  in  place  a  few  minutes  before  the  accident,  to  give  the 
following  instruction:  "Or  If  you  believe  from  the  evidence 
that  the  lid  was  displaced  from  its  ordinary  resting  place  im- 
(mediately  tbeifore  plaintiff  stepped  upon  it  and  it  was  in  said 
way  caused  to  tilt  and  plaintiff  was  in  such  manner  caused  to 
be  injured,  then  in  either  or  any  of  «aid  events  you  will  find  a 
verdict  for  defendant."     Kingkad  v.  City  of  Covington 137 

2.  Validity  of  Ordlnanice  Imposing  Fine — ^Appeal. — By  section 
3519,  Kentucky  Statutes,  the  validity  of  an  ordinance  of  a 
city  of  the  fourth  class  may  be  tested  by  appeal  from  a  Judg- 
ment of  the  police  court  to  the  circuit  court,  and  thence  to 
the  Court  of  Appeals  in  all  cases  where  fines  of  |20.00  or 
less  are  imposed  or  authorized.    American  Railway  Express 

Co  V.  Commonwealth  241 

3.  Validity  of  Ordinance  Imposing  Fine — ^Jurisdiction. — ^In  each 
of  the  five  oases  brought  upon  this  appeal  the  fine  imposed 
was  120.00,  and  this  court  has  jurisdiction  of  each  case  since 
each  que^lon  the  validity  of  an  ordinance  of  a  city  of  the 
fourth  class.    Id,  241 
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4.  Annexation  of  New  Territory— Finding  of  Chancellor— Eri- 
dence — Sufficiency. — ^In  an  annejcation  proceeiding  under  a 
statute  providing  "if  the  court  shall  be  satisfied  that  75  per 
cent,  or  more,  of  the  resident  freeholders  of  the  territory 
sought  to  be  annexed  or  stricken  off  have  remonstrated,  thea 
such  annexation  or  reduction  shall  not  take  place,  unless  the 
court  shall  find  from  the  evidence  that  a  failure  to  annex  or 
strike  off  will  materially  retard  the  prosperity  of  sudi  dlty. 
and  of  the  owners  and  inhabitants  of  the  territory  souQ^t  to 
be  annexed  or  stricken  off,"  evidence  examined  and^  held  to 
sustain  the  finding  of  the  chancellor  that  the  failure  to  annex 
the  property  would  materially  retard  the  prosperity  of  the 
city  and  of  the  owners  and  inhabitants  of  the  teridtory  sought 

to  be  annexed.    Park  v.  City  of  Covington 311 

5.  Local  Impn>vemen.ts — ^AsseBsments  of  Benefits— Municipal  In- 
defbtedness. — Contracts  for  local  improvements,  the  cost  of 
which  is  to  be  borne  wholly  by  the  pfroperty  benefited,  do  not  \ 
create  a  municipal  indebtedness  withdn  the  meaning  of  sec- 
tions 157  and  158  of  the  Constitution.  Castle  v.  City  of 
Louisa   - 307 

6.  (Local  Improvements — ^Aseessiment  of  Benefits — ^Municipal  In- 
deibtedness. — ^Where  street  improvement  bonds  are  not  pay- 
able wholly  out  of  a  special  fund  from  assessments  on  the 
property  benefltedv  but  the  faith  and  credit  of  the  city  are 
plechged  fbr  their  payment,  they  are  within  the  meaning  of 
sections  157  and  158  of  the  Constitution  limiting  municipal  in- 
debtedness.    Id 397 

7.  Local  Improvements — ^Assessmeut  ot  Benefits — Municipal  In- 
debtedn^s. — Where  the  ordinance  authorizing  the  issue  of 
street  improvement  bonds  provides  that  the  faith  and  credit 
of  the  city  are  not  pledged  for  their  payment,  but  that  the 
faith  and  credit  of  the  city  are  merely  pledged  to  ooUect  the 
assessments  and  pay  over  the  proceeds  to  the  holders  of  the 
bonds,  the  liability  of  the  city  is  not  an  indebtedness  with- 
in the  meaning  of  section  158  of  the  Constitution.    Id ~  397 

8.  Local  Improvements^-Assessment  of  Benefits — Municipal  In- 
debtedness.— ^Though  a  bond  issued  to  pay  the  city's  part  of 
the  cost  of  street  improvements  ij  an  indebtednecB  of  the  city 
it  is  valid,  where  the  proceedings  are  otherwise  regular  and 
proper,  and  it  is  authorized  by  a  proper  vote  of  the  people  at  | 
an  election  held  for  that  purpose,  and  it,  together  with  the 
other  indebtedness  of  the  city,  does  not  exceed  three  per  cent 

of  the  value  of  the  taxable  property  of  the  city  as  e^imated 
by  the  assessment  next  -before  the  last  assessment  previous 
to  the  incurring  of  the  indebtedness  as  provided  by  section 
158  of  the  Constitution.     Id 397 
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•9.  Public  Improvements — Sewers-^Indebtedaess — Publication  of  . 
Ordinanice. — ^An  ordlnan«ce  suibimitting  to  the  voters  the  ques- 
tion whether  ithe  cdty  should  incur  an  indebtedness  for  the  ex- 
tension of  its  system  of  sewers  provided  that  the  orddnance 
should  he  published  for  at  least  ten  days  prior  to  the  election. 
The  ordinance  was  not  published  as  directed,  but  sach  publici- 
ty was  'given  to  the  ordinance  almost  continuously  from  its 
(passage  until  the  electdon  in  Ncvemtber,  a  period  of  several 
months,  through  newspaper  items,  editorials,  advertisements, 
posters  and  other  means  as  to  show  a  t^ubatantial  compli- 
ance therefwlth.    Ck>llar  v.  City  of  Louisville  448 

10.  Pu/blication  of  Ordinance. — ^The  object  sought  by  the  pulblica- 
tion  of  an  ordinance  is  to  \yriikS  it  to  the  attenton  of  the 
people  that  they  might  be  thoroughly  posted  and  advised  as 
to  its  merits  and  be  aft>le  to  vote  intelligently  upon  the  meas- 
ure, flind  where  the  record  shows  there  has  been  a  suibstantial 
compliance  with  the  ordinance,  no  other  objections  appearing, 
Its  validity  wlU  be  sustained.  Ihere  was  neither  a  consti- 
tutional nor  a  statutory  provlsilon  requiring  pubMcatlon  of  the 
ordinance   in   this   case.   Id ^ 448 

11.  Control  of  Streets — ^Abutting  Owners— Action  to  Close  Street. 
— ^A  city  of  the  third  class  has,  under  its  charter  powers, 
complete  control  of  all  streets,  alleys  and  other  public  ways 
within  its'  corporate  limits,  and  its  governing  authorities  may, 
by  the  passa^re  of  proper  ordinances  so  directing,  open,  im- 
prove, alter,  extend  or  close  any  street,  alley  or  part  thereof 
when  in  their  discretion  deemed  necessary  for  the  benefit  of 
the  public;  but  the  closing  of  a  street  or  alley,  whether  as 
a  whole  or  in  ipart,  nmst  be  effected  through  the  bringln^g  of 
an  action  by  the  city  for  that  purpose  in  the  circuit  court,  to 
which  all  persons  owning  the  lots  sJbutting  on  either  side  the 
street  or  alley,  or  part  thereof,  proposed  to  be  closed,  are  re- 
quired to  be  made  parties.  Henderson  Elevator  Co.  v.  City  of 
Hendereon 453 

12.  Abandoned  Street — Action  to  Close — ^Parties. — ^Where  in  an 
action  brought  by  the  city  of  Henderson  to  oibtain  the  clos- 
ing of  a  part  of  a  street  abandoned  by  a  change  therein,  as 
directed  by  an  ordinaxKe  duly  adopted  by  its  common  council, 
it  was  conclusively  made  to  appear  that  all  the  ground  occu- 
pied by  the  new  part  of  the  street  as  changed,  and  also  the 
ground  bordering  each  side  of  that  part  of  the  street  to  be 
closed,  was  owned  by  the  single  corporation,  made  a  defend- 
ant to  the  action,  others  owning  lots  bordering  either  siide  of 
other  parts  of  the  street  not  affected  by  the  change  or  the 
closdqs  of  so  much  of  the  street  as  was  thereby  discontinued, 
although  permitted  by  the  filing  of  their  intervening^  petition 
to  become  parties  to  the  action,  had  no  legal  right  to  object 

to  the  closing  of  the  abandoned  part  of  the  street.   Id.,...^.«  4&3 
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13.  Action  to  Close  Street. — ^In-  an  action  hy  a  dty  to  close  part 
of  a  street,  the  only  personB  entitled  to  conkpenBation  and  who 
are  necessary  iparties,  are  those  owning:  property  aJl>uttins  on 
that  part  of  the  street  proposed  to  be  closed;  and  as  in  tills 
case  the  only  owner  of  the  property  aibutting  on  that  part 
of  the  street  to  be  closed,  consented  to  the  closing  thereof 
and  gave  the  ground  (for  the  change  in  the  £ftreet,  no  compen- 
aation  waa  asiked  or  awarded.    Id 453 

14.  Action  to  Close  Street. — A  city  may  alter  or  close  a  street, 
although  it  was  conveyed  to  and  accepted  by  it  under  a  deed 
proYidAng  that  it  should  always  remain  Iree  and  open  as  a 
street.     Id 463 

15.  Control  of  Streets.^The  ctty  has  the  same  control  over  high- 
ways deeded  to  it,  tha;t  it  has  oyer  other  public  ways,  whether 
acquired  by  gift,  purchase  or  condemnation.  In  aoceipting  the 
dedication  of  a  street  by  deed,  the  dty  only  assumes  the 
duty  of  keeping  Xt  open  as  it  doea  other  streets,  with  the 
right  to  close  it  as  it  might  other  atreets  which  cease  to  be 
useful  to  the  puiblic.    Id 463 

16.  Closing  Street-^Reversion. — Uipom  the  closing  of  a  street  or 
part  thereof  by  a  city,  the  ground  embraced  therein  reverts 
to  the  owners  of  the  abutting  lands  on  either  side  thweof ; 
those  of  each  side  taking  it  to  the  middle  of  the  abandoaed 
street.  But  where  the  land  on  eadi  side  of  the  abandoned 
street  is  owned  by  a  single  person  (or  corporation  as  in  this 
case)  such  person  will  be  entitled  to  take  the  whole  of  it  It.  463 

17.  AnnexfUtion  of  Terrltory^Res  Judicata.— In  a  suit  for  annexa- 
tion of  territory  to  a  city  of  the  fourth  class,  a  plea  of  res 
Judicata  does  not  present  a  good  defense  where  the  former 
auit  for  the  same  purpose  was  determined  more  than  two 
years  before  the  commencement  of  the  action  in  which  the 
plea  is  interposed.    City  of  Georgetown  v.  PuUen  697 

18.  Annexation  of  Territory— Burden  of  Proof . — ^Where  a  majority 
of  the  voters  and  real  property  owners  In  a  territory  pro- 
posed to  be  annexed,  remonstrate  against  the  annexation,  the 
burden  is  upon  the  city  to  show  that  the  adoption  will  be  to 
the  advantage  of  the  city  and  will  not  cause  material  injury 

to  the  owners  of  real  estate  in  the  proposed  extension.  Id 697 

19.  Annexation  of  Territory— Taxation. — ^Where  property  owners 
oppose  the  annexation  on  the  ground  that  their  property  will 
suffer  material  injury,  and  the  only  injury,  if  any  there  be, 
which  the  evidence  tends  to  show,  would  result  to  such  own- 
ers by  reason  of  the  annexation,  is  the  burden  of  municipal 
taxation,  the  annexation  should  be  made  because  such  taxa- 
tion is  not  an  injury,  within  the  meaning  of  the  statutes  gov- 
erning annexation  cases.     Id , ^ 6^7 
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NEGOTIABLE  INSTRUMENTS  ACT— See  Banks  and  Banking. 

NBGLJGENiGE>-HSee  Banks  and  Banking;  Carrlera;  Eauity; 
Master  and  Servant;  Railroads — 

1.  Pleading. — ^Negligence  may  be  averred  In  general  terms  and 
under  such  an  allegation  plaintiff  may  show  any  specific  acts 
of  negligenice,  but  a  plaintiff  undertaking  to  specifically  set 
(forth  the  negligent  acts  complained  of,  can  not  prove  or  rely 
upon  others.     Pullman  Oo.  v.  PuUiam  213 

2.  Duty  to  Invitee. — ^Where  a  termdnal  company  was  engaged  in 
placing  cars  on  defendant's  track  as  directed  by  desfendant,  . 
defendant  owed  to  the  memibers  of  the  switching  crew  the 
duty  to  exercise  ordinary  care  to  maintain  its  tracks  in  a 
reasonaJbly  safe  condition  for  their  use.  Standard  Oil  Go.  v. 
TItUil  . . 660 

3.  Asaumptlon  of  Risk. — In  view  of  the  fact  that  the  doctrine 
of  assumed  risk  is  not  based  entirely  on  contract,  but  grows 
out  of  the  application  of  the  maxim,  "Volenti  non  fit  injuria," 
there  may  Ibe  a  voluntary  assumption  of  the  risk  of  a  known 
danger  which  will  debar  one  from  recovering  comlpensation 
in  case  of  injury,  even  though  he  ^as  in  the  exercise  of  due 
care.     Id '560 

4.  Assumption  of  Risk— -Ques^tion  of  Law. — ^In  an  action  for  per- 
.    sonal  injuries  by  the  foreman  of  a  switching  crew  of  a  term- 
inal railroad  company  engaged  in  switching  cars  on  defend- 
ant's tracks,  eviidence  examtinod  and  held  that  plaintiff  did       i 

^not  assume  the  risk  of  injury  from  an  unspiked  ladl  as  a  mat- 
\er  of  law.    Id ^ 560 

5.  Unsafe  Method  of  Doing  Work — Question  for  Jury. — ^The  evi- 
dence being  conflicting  on  the  question  whether  plainitiff 
adopted  an  unsafe  method  for  doing  the  work,  the  question 
was  for  the  Jury.    Id. 560 

6.  Injury  to  Invitee— CJontributory  Negligence — Question  for 
Jury.— 'In  such  an  action  evidence  considered  and  the  ques- 
tion of  contributory  negligence  held  for  the  jury.    Id 560 

7.  Actionable  Negligence— 'Recovery. — ^To  constitute  actionajble 
negligence  Justifying  a  recovery  the  facts  showing  the  exist- 
ence of  a  duty  to  the  plaintiff  by  defendant  must  be  shown 
as  well  as  a  violation  of  that  duty  on  defendant's  part  result* 
ing  in  damages  to  plaintiff.  Leonard  v.  Enterprise  Realty  Co.  578 

8.  Ordinary  Oare  to  Keep  Premises  Saife. — ^The  owner  of  prop- 
erty who  invites  others  to  come  upon  his  premises  must  ex- 
ercise ordinary  care  &nd  prudence  to  render  the  premises 
reasonably  safe.     Id _. 578 

9.  Liabllity-^A  defendant  Is  generally  not  liable  for  negligence 
where  no  injurious  consequences  could  reasonaibly  have  been 
contemplated  as  a  result  of  the  act  coanplained  of.    Liability^ 
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attaches  only  where  injnrdes  might  have  been  anticipated 

or  foreseen.     Ikl 678 

10.  Condition  of  Premised — ^Presence  of  Gas. — ^Plaintiff  was  de- 
sirous of  renting  an  apartment.  He  procured  the  key  to  said 
apartment  from  men  who  were  moving  the  furniture  of  a  pre- 
vious tenant;  within  an  hour  and  a  half  after  he  notified  the 
agent  he  wanted  to  inspect  the  premises  he  was  injured 
through  the  explosion  of  gas,  which  followed  the  striking  of 
a  match  by  plaintiff  when  he  entered  the  premises.  The 
presence  of  gas  was  due  to  the  failure  ol  the  moving  men  to 
turn  off  the  gas  or  else  to  the  act  of  an  intruder.  In  the 
absence  of  knowledge  on  the  part  of  the  landlord  or  his  - 
agenA  of  the  condition  of  the  premises,  the  owner  not  being 
an  insurer  as  to  its  safe  condition,  he  did  not  foil  in  his  duty 
to  exercise  ordinary  care  and  the  lower  court  proiperly  di- 
rected a  verdict  for  defendant.    Id ~ ^ 678 

11.  Actionable  Negligence— Personal  Injuries.— Where  ia  an  > 
action  for  damages  for  personal  injuries  on  account  of  negli- 
gence, the  plaintiff  specifies  the  particular  acts,  which  caused 
his  injuries,  they  muat  be  acts,  which,  on  the  part  of  the 
defendant,  are  actionable  negligence.  L.  &  N.  R.  R.  Oo.  ▼. 
Horton  ~  617 

NEW  TRIALi-^See  Appeal  and  Elrror;  Criminal  Law— 

1.  Newly  Discovered  Evidence. — Upon  appeal  to  this  court,  from 
an  order  granting  a  new  trial  upon  the  grounds  of  newly  dis- 
covered evidence,  the  verdict  wa»  fiagrantly  against  the  evi- 
dence, or  not  sufficient  to  support  the  verdict,  it  will  be  as- 
sumed, that  the  evidence,  upon  the  trial,  was  of  such  char- 
acter and  quality,  as  to  justify  the  court  in  granting  a  new 
trial,  in  the  absence,  from  the  record,  of  the  evidence  heard 
upon  the  trial.  C.  &  O.  Ry.  Co.  v.  Salyers;  Salyers  v.  C.  & 

O.  Ry.  Co ^..  144 

2.  Discretion  of  Court.— The  trial  court  has  a  wide  discretion 
in  the  granting  of  a  new  trial,  and  the  discretioB  of  the  trial 
court,  will  not  be  interfered  with,  unless  ft  clearly  appears, 
that  it  abused  its  discretion.    Id - 144 

3.  Newly  Discovered  Evidence. — ^When  a  new  trial  is  sought 
upon  the  ground  of  evidence  having  been  discovered  since  the 
trial,  it  must  be  shown  that  the  evidence  is  material  and  is 
such  as  to  be  calculated  to  exercise  a  decisive  influence  in 
favor  of  the, party  offering  It  upon  another  trial.  Johnston  t 
Williams;  Braswell  v.  Williams  764 

NEWLY  DISCOVERED  iEVIDE3NCE-^ee  New  Trial. 

NOTEJS — See  Evidence;   Landlord  and  Tenant.  '  ^ 

NOTICE — See  Adverse  Possession;  Drains. 
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NOVATION— See  Partnership.  Page 

OBSTRUCTIONS— See  Railroads. 

OFFICERS — See  Arrest;   Corporations;   States;   Statutes — 

1.  Public— Failure  of  Officers  Served  to  Make  Defense.— When  a 
public  officer  negligently  or  for  other  cause  fails  to  make 
defense  to  a  suit,  (brought  against  a  public  corporation,  the 
public  corporation  may  in  a  suit  for  that  purpose  under  &18 
of  Code,  have  a  default  judigment  set  aside.  Clay  County  \Bd. 

of  Education  v.  Lewis  231 

2.  Public  Officers— Oounty  Road  Engineer— Removal  by  County 
Judge— When  Courts  Will  Not  Interfere— Statutes.— Section 
4326,  Kentucky  Statutes,  provides  that  the  county  road  engi- 
neer may  be  removed  at  any  time  by  the  county  judige  of  the 
county  upon  his  own  volition  for  Incompetency,  malfeasance 
or  misfeasance  in  office  upon  written  charges  after  a  hearing, 
of  which  ten  days'  notice  should  be  given  in  writing,  and 
that  the  county  judge,  by  and  with  the  consent  and  approval 
of  the  fiscal  court,  shall  within  ton  days  after  such  removal 
appoint  a  county  road  engineer  to  fill  the  vacancy  caused  by 
such  removal,  and  further  that  ''the  person  so  appointed 
shall  hold  office  for  the  unexpired  term  or  until  a  judgment 
or  a  final  order  of  a  court  of  competent  jurisdiction  determin- 
ing that  the  original  county  road  engineer  was  wrongfully 
and  Illegally  removed,  and  directing  his  reinstatement,  be  ren- 
dered." Held,  that  the  statute  gives  to  the  county  judge  the 
undoubted  power  to  remove  the  road  enlgineer  when  the  county 
judge  acts  In  good  faith  and  proceeds  in  aocoidance  with  the.  . 
statute,  and  that  the  courts  will  not  interfere  with  his  action 
unless  it  is  made  to  appear  that  he  acted  corruptly,  or  that  i 
the  charges  were  frivolous  and  legally  insufficient,  or  that  the 
incumibent  was  removed  without  notice  or  hearing,  or  that 
there  was  no  evidence  whatever  to  support  the  charges,  and 
that  the  hearing  of  the  evidence  was  not  waived.  Reese  v. 
Hickman  County  641 

3.  Highways — ^Delivery  by  Road  E^ngineer  of  Records  of  Books 
and  Papers— Injunction. — ^Injunction  will  lie,  at  the  suit  of 
the  county  judge,  to  compel,  a  couniy  road  engineer  whose 
term  of  office  has  expired  and  right  to  continue  therem 
ceased,  to  surrender  to  the  former  all  books,  vouchers  and 
other  property  belonging  to  the  county  relating  to  or  used  in 
the  performance  of  his  work  on  its  public  roads  while  in 
office;  and  also  to  prevent  him  from  interfering  with  the 
work  of  the  agents  of  the  county  appointed  by  the  judge  of  ; 
the  county  court  to  control  and  maintain  its  public  roads. 
Chatham  v.  Davenport,  Judge  801 

4.  County  Road  Engineer— De  Facto  Oflicer.^Notwlthstandlng 
the  appellant's  previous  appointment  by  the  county  judge  to 
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the  office  of  county  road  engineer  and  the  af^roval  of  OTch 
appointment  by  the  fiscal  court,  he  was  not  entitled  to  con- 
tinue In  the  performance  of  its  duties,  as  a  de  facto  officer, 
during  such  vacancy  as  may  have  resulted  from  the  expiration 
of  the  term  for  which  he  was  appointed,  as  he  failed,  before 
taking  the  office  under  the  appointment  or  during  his  in- 
cumbency thereof  and  before  the  expiration  of  the  term  of 
his  appointment,  to  either  execute  the  bond  or  take  the  oath 
of  office  required  by  law  and  the  order  of  the  county  court. 

Id : 801 

5.  De  F&cto  Officers. — A  de  facto  officer  Is  one  who  discharges 
the  duties  of  an  office  under  color  of  title.  One  who,  haying 
been  elected  or  appointed  to  an  office,  assumes  to  exercise  its 
duties  without  haying  qualified  or  attempted  to  qualify,  is 
without  color  of  title,  and  is  not  a  de  facto  officer.    Id 801 

OIlDINAN€B>S— €ee  Municipal   Ck)rporations;   Taxation. 

PAROL  CONTRACTS — See  Specific  Performance. 

PAROL  AGREEMENT— ^ee  Adverse  Possession. 

PAROL  TRUSTS— See  Gifts. 

PARTIE3S — See  Action;  Alteration  of  Instruments;  Municipal  Cor- 
porations— 

1.  Persons  Entitled  to  Intenrene. — In  an  equity  cause,  where  a 
party,  who  has  a  material  interest  In  the  question,  in  contro- 
versy, adverse  to  the  other  litigants,  and  the  court  can  not 
make  a  complete  detenminatlon  of  the  question,  without  in- 
Jury  to  the  rights  of  such  party  or  one  of  the  litigants,  al-  , 
ready  before  the  court,  and  such  party  offers  an  intervening 
petition  to  become  a  party  to  the  action,  it  is  error  to  reject 
the  petition  and  to  deny  the  motion  to  become  a  party.  Louia- 
ville  Ry.  Co.  v.  Simons  . 301 

2.  Numerous  Parties. — Section  25  of  the  Civil  Code  does  not  con- 
fer jurisdiction  but  only  permits  one  or  more  of  the  proper 
parties  to  an  action  in  a  court  having  jurisdiction  of  the  sub- 
ject matter,  to  sue  or  defend  for  all  under  two  states  of  case: 
(1)  where  the  parties  having  a  camsnon  or  general  Interest  in 
the  subject  matter  of  the  litigation  are  many,  and  (2)  where 
the  parties  to  an  action  are  numerous  and  It  Is  impracticable 
to  bring  them  into  court  within  a  reasonable  time.   Batman, 

Jr.  V.  Louisville  Gas  &  Electric  Co 6&9 

PARTITION— 

1.  Sale  of  Real  Estate — Right  of  Widow  to  Maintain  Action. — 
Under  Civil  Code,  section  490,  boibsection  3,  providing  that 
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a  vested  estate  in  real  property  may  be  sold  l>y  order  of  a 
court  of  equity,  "if  the  estate  shall  have  passed  1>y  devise  dt 
descent  to  thd  widow  and  heir  or  heirs  of  a  decedent,  and  the 
widow  shall  have  a  life  right  in  a  portion  thereof,  either  as 
homestead  or  dower  or  hy  devise,  and  the  said  property  can 
not  'be  divided  without  materially  impairing  its  value  or  the 
value  of  the  plaintiff's  interest  therein,"  the  widow  may  main- 
tain an  action  against  her  husiband's  executors  and  heirs  for 
a  s>al«  of  her  husband's  real  estate.   Oster's  Ezor.  v.  Ohlman  341 

2.  Authority  of  Comsmlssioners. — CJommissioners  who  partition 
land,  may  entirely  disregard  the  drawing  of  lots  by  the  sev- 
eral heirs  and  re-allot  according  to  number  or  otherwise,  the 
lands  among  the  claimants,  provided  the  partition  is  conducted 
according  to  law  and  in  all  other  respects  fair  and  equal. 
Arnett  v.  Deem  : 6<M 

3.  Authority  of  Cominl8flion«ers — ^Diawlng  by  Heirs. — ^Although 
the  commissioners  who  have  divided  lands  have  numbered  the 
lots,  prepared  tickets  with  corresponding  numbers  and  allowed 
the  heirs  to  draw  for  the  lots,  the  commissioners  are  not  bound 
by  the  drawing  but  may  adopt  it,  if  they  think  Ibest,  or  reject 

it  altogether,  or  adopt  it  in  part  and  reject  it  in  part.  Id 6M 

4.  Action  for  Sale  of  Land-— Attorneys'  Fees^LlaWlity  of  Joint 
Owner,  Who  Has  Employed  Ck>unsel,  to  Pay  for  Counsel  Em- 
ployed by  Others. — One  Jointly  interested  cannot  ibe  compelled 
to  pay  for  counsel  en»ployed  by  others,  when  he  has  himself 
emfployed  counsel  to  represent  his  interest.  Whitehead  v. 
Fulton   717 

PARTNEiaSHIP— See  Appeal  and  EJrror— 

1.  Terms^HPlndlngs  of  Chancellor.^Where  there  was  a  direct 
conflict  in  the  evidence  of  the  only  two  witnesses  who  testi- 
fied as  to  the  terms  of  a  partnership  agreement,  the  finding 
of  the  commissioner  and  chancellor  will  not  be  distuilbed. 
Bower  &  Bower  v.  CJollinaworth  1 

2.  Findings  of  Chancellor— Bvlden-ce — Sufficiency. — 'In  an  action 
by  a  partner  against  his  co-partners  to  recover  certain  bal- 
ances alleged  to  be  due  in  certain  partnership  transactions, 
evidence  considered  and  held  to  support  certain  findings  of 
the  chancellor  and  not  to  support  others.    Id 1 

3.  Execution  of  Accommodation  Paper  for  Another — ^Implied 
Powers. — ^The  execution  of  accommodation  notes  for  another,' 
or  the  acceptance  or  indorsement  of  accommodation  paper 
for  another,  is  not  within  the  implied  powers  of  a  partner,  and 
he  is  not  authorized  to  execute  the  notes  of  the  partnership 
for  the  accommodation  of  another,  unless  the  partnership 
contract  gives  him  siuch  authority,  or  he  is  sfpecially  author- 
ized by  the  partners.  Power  Grocery  Co.  v.  Hlnton,  Assignee  ', 
for  Oeonge  Alexander  171 
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4.  Execution  c€  Accommodation  Paper  by  Mana^ns  Meo]ft>er — 
Liability. — Where  the  managing  member  of  a  commercial 
partnership  has  customarily  executed  the  notes  of  the  part- 
nership in  the  transaction  of  its  business,  and  executes  an  ac- 
commodation negotiable  note  in  the  name  of  the  partnership 
for  another,  and  the  accooimodallon  character  <^  the  Instm- 
(ment  does  not  appear  upon  its  face,  it  is  a  valid  liability  of 
the  partnership  in  the  hands  of  a  tx)na  fide  holder,  without 
notice  of  the  infirmity  arising  from  its  unauthorized  execu- 
tion.   W : 171 

5.  Liability  for  Accommodation  Paper. — ^Where  a  trading  part- 
nership becomes  liable  for  an  accommodation  note,  executed 
by  one  partner,  for  the  partnership,  without  authority  so  to 
do,  by  its  passing  into  the  hands  of  a  bona  fide  holder,  with- 
out notice  of  the  accommodation  character  of  the  signature, 
and  the  partnership  is  required  to  pay  it,  the  partners,  who 
did  not  consent  to  the  execution  <^  the  paper,  and  were  with- 
out knowledge  of  it,  haye  a  superior  lien  upon  the  interests 
of  the  partner,  who  executed  the  note,  and  upon  the  interests 
of  the  one,  who  received  the  proceeds,  upon  a  settlement  of 
the  partnership,  to  recoup  them  for  their  loss,  in  the  partner- 
ship having  to  pay  it.     Id ^ 171 

6.  Partnership  Debt8H-Llen»— ESqulty.— A  partner  has  an  equit- 
able right  to  require  the  partnership  property  to  be  applied  to 
the  payment  of  the  partnership  debts,  and  has  a  lien  upon  the 
shares  of  the  other  partners,  for  any  balance,  that  may  be 
due  him,  or  claim  arising  out  of  the  partnership  business,  but, 
has  no  lien  for  a  balance  or  claim,  which  arises  out  of  a  trans- 
action outside  the  scope  of  the  partnership  purposes  aod 
busnese.     Id ^ 171 

7.  Bankruptcy — ^Assignment — ^The  bankruptcy  or  assignment  by 
a  partner  for  the  benefit  of  creditors,  will  work  a  dissolution 

of  the  partnership.    Id 171 

8.  Death  of  Partner — ^Dissolution. — ^Death  of  a  partner  will  work    , 
a  dissolution  of  a  partnership,  unless  the  deceased  partus 
has  provided  by  will,  or  unless  the  partnership  contract  pro= 
vides  for  the  continuance  of  the  partnership.     Id.  171 

9.  Assignment  by  Partner  as  Security  for  D^t — ^An  assignment 
by  a  partner  of  his  interest  in  the  partnership,  as  the  se- 
curity for  the  payment  of  a  debt  does  not  work  a  dissolution 
of  a  partnership  where  it  is  contemplated,  that  he  is  to  con- 
tinue in  interest  and  authority  in  the  partnership.    Id.  171 

10.  AssV^nment  for  Creditors — Dissolution. — ^Where  the  partner- 
ship contract  provides  for  a  continuance  of  tJttQ  partnership, 
and  one  of  the  partners  maker;  a  general  assignment  for 
creditors,  it  works  a  dissolution  o/  the  partnerehip,  in  spite  of  i 
the  contract,  to  the  extent  of  a  disposition  of  the  interest  of 
the  assigned  partner,  and  a  settlement  of  the  partnership  af- 
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(fairs,  to  that  time,  and  of  claims  connected  with  the  assigned 

Interest.     Id 171 

11.  Contractsr— Novation. — ^In  a  suit  hy  a  partner  to  recover  two- 
thirds  of  the  partnership  profits  as  provided  hy  the  original 
contract,  evidence  considered  and  held  to  show  that  the 
original  contract  was  changed  hy  a  eubsequent  agreement  hy 
which  the  partners  were  to  share  equally  in  the  profits.  Dick- 
erson  v.  Bowles'  Executor  666 

PASSENGESR&-"fiee  Carriers. 

PATENTS— «ee  Puhlic  Lands. 

PE3R  CAPITA  DISTRIBUTION— -See  Wills. 

PERFORMANCE— See  Frauds,  Statute  of. 

PERMISSIVE  USE— See  Easements. 

PERPETUITIES— 

Restraint  Upon  Alienation — ^What  is  Not. — ^Where  a  testator 
gave  to  his  son  the  fee,  subject  to  the  life  estate  of  his  mother, 
coupled  with  the  provision  that  tbe  son  should  not  sell  or  dis- 
.pose  of  the  estate  for  fiifteen  years  after  the  death  of  his 
mother,  the  restriction  was  reasonable  and  valid.  Speckman 
V.  Meyer  687 

PERSONAL  INJURIE3S — See  Carriers;  Electricity;  Master  and 
Servant; 'Municipal  Corporations;  Negligence;  Stroet  Rail- 
roads. 

PERSONAL  REiPRESEa^TATIVES— See  Execyators  and  Admin- 
istrators. 

PETITION— See  Pleading. 

PLEADING — See  Appeal  and  Error;  Banks  and  Banking;  Con- 
tracts; Damages;  Elections;  Limitation  of  Actions;  Negli- 
gence; Taxation — 

1.  When  Answer  for  Benefit  of  All  Defendants. — ^When  an  an- 
swer hy  one  or  more  defendants  presents  a  defense  which,  if 
sustained,  would  preclude  a  recovery  by  plaintiff,  such  answer 
Inures  to  ithe  benefit  of  the  other  defendants,  and  a  judgmient 
cannot  be  rendered  against  any  defendant  until  the  issues 
raised  have  been  disposed  of.   Tackett  v.  Green 49 

2.  Petition — ^Assumed  Name — ^Doing  Business  Under — ^Not  Nec- 
essary to. Aver. — ^Where  a  person  is  doing  business  under  an 
assumed  name  or  style,  it  is  not  necessary  that  he  should 
aver  in  his  petition,  in  a  contract  case  that  he  had  coniFplied 
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-with  Boctian  199b  of  the  Kentucky  Statutes.   Kentucky  Mort- 
gage Securities  Co.  v.  Hammond  234 

3.  Inconsistency  in  Pleading-rMotion  to  Elect. — Alleged  inconr 
sistency  in  a  pleading  is  properly  reached  by  a  motion  to 
elect,  and  not  by  demurrer  or  motion  to  strike.  Smith  t. 
Ferguson  338 

4.  Answer— Amendment. — lUere  was  no  abuse  aC  discretion  In 
refusing  to  permit  an  amended  answer  to  be  filed  where  the 
amendment  was  offered  albout  three  years  after  the  suit  was 
brought,  and  no  cause  foj  the  delay  was  shown,  and  the 
amendment  changed  substantially  the  original  defense.  North 

.    Jellico  Coal  Company  v.  Helton  394 

5.  Departure  in  Reply. — ^A  denial  in  a  reply  of  an  allegation  in 
the  answer  will  not  remove  the  effect  of  a  contrary  affirma- 
tive allegation  in  the  petition.  White's  Admr.  v.  Thompson  480 

6.  Roads— County  Road  ESngineer— Removal— Action  for  Rein- 
statement—Petition— Sufficiency. — ^An  allegation  In  a  petition 
filed  by  the  county  roed  eixgineer,  asking  for  his  reinstate- 
ment in  office,  that  he  had  lyeen  "unlawfully  and  wrongfully 
removed  from  office,"  was  a  legal  conclusion  and  therefore 
insufficient,  and  the  same  is  true  of  the  allegation  that  the 
"county  judge  had  no  evidence  and  no  authority  and  no  cause 
to  remove"  the  plaintiff,  where  copies  of  the  proceedings  be- 
fore the  county  Judge,  which  were. filed  and  made  a  part  of 
the  petition,  showed  that  the  written  chanses  were  clearly  suf- 
ficient, that  the  incumbent  was  removed  after  notice  and 
hearing,  and  that  there  was  evidence  tending  to  sustain  the 
charges.  Reese  v.  Hickman  County  ', 641 

7.  Sufficiency. — ^In  this  case  though  the  allegations  of  the  peti-     - 
tion  are  meager  and  indefinite  and  a  motion  to  require  more 
definite  statements  would  ibe  sustained,  yet  the  averments 
state  a  cause  of  action  upon  a  demurrer.  Vincent  v.  Mustain  843 

POSSESSION— See  Adverse  Possession;  Boundaries;  Forcible 
Entry  and  Detainer;  Public  Lands. 

PRBSCRIPTION— See  Ete^sements. 

PRBSFMPnONlS — See  Adverse  Possession;  Appeal  and  Error; 
Evidence;  Husband  and  Wife;  Quieting  Title. 

PRINCIPAL  AND  AG-ENT— See  Insurance- 
Implied  Authority — ^Burden  of  Proof. — ^The  authority  of  a 
superintendent  or  general  manager  of  a  particular  business 
is  limited  to  transactions  which  occur  in  the  usual  course  of 
the  business,  and  the  principal  is  not  bound  by  an  agreement 
of  bis  superintendent  in  charge  of  hs  business  unless  the 
agreement  be  within  the  scope  of  the  express  or  implied  au- 
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thorlty  of  the  sai>erintendent,  and  tlie  'burden  is  on  the  one 
seeking  to  hold  the  principal  lia(ble  to  allecre  and  prove  the 
express  or  Implied  authority  of  the  superintendent  to  make 
the  contract  in  the  name  of  the  prinicipal.  Rasnick  y.  W.  M. 
Ritter  Lumfher  Co : 623 

PRI9aNiEU&— See  CrtmJnal  Law. 

PROCESa— «ee  CorporatdonBr— 

Public  Corporation— Effect  of  Failure  of  Person  Served  With  . 
to  Make  Defense. — <In  a  suit  against  a  branch  of  the  state 
eroTemment  the  piublio  body  sued  will  not  be  estopped  to  set 
aside  a  default  Judgment^  by  the  negligent  failure  of  the  per- 
son fiierred  to  make  defeiise.  Clay  County  Board  of  (E^ducar 
tlon  T.  Lewis ^ 231 

PROMISES— See  Mia«ter  and  fierrant.- 

PROXIMATB  CAUSE)— See  Master  and  Servant. 

PUBLIC  LANDS— 

1.  Patents  or  Grants. — Where  a  body  of  land  is  covered  by  more 
than  one  patent,  the  senior  patent  ^111  prevail  unless  the 
claimant  under  a  junior  patent  h&a  actually  entered  within  the 
lap  and  reduced  the  boundary  in  question  to  actual  posaes- 
sion  and  so  held  and  claimed  it  openly  and  adversely  for  the 
statutory  period.  Kentucky  Coal  Lands  Go.  v.  J.  D.  Hughes 
Lumiber  Co.  ^ ~ 364 

2.  Conflicting  EJntrios,  Claims  or  Patents — ^Possession.— -One  who 
purchases  a  large  boundary  oif  land  to  which  the  vendor  has 
title  to  a  part  only,  and  eniters  upon  the  part  to  which  he  has 
title  though  he  has  a  marked  bonundary  around  the  other  lanas 
describekl  in  his  deed,  his  entry  upon  that  to  which  he  has  title 
does  not  give  him  possession  of  the  marked  'boundary  covered 
by  a  senior  patent  unless  he  enters  within  the  lap  and  takes 
actual  possession  thereof,  and  an  occasional  entry  on  such 
land  and  the  cutting  of  tifmber  therefrom  does  not  amount  to 
actual  possession  within  the  rule  adopted  in  this  state.    Id...  3&4 

PUNITIVE  DAMAGES— 'See  Damages. 

QUESTION  FOR  JURY--See  Electricity;  N^^gligcnice;  Railroads. 

QUESTIONS  OF  LAW— See  Negligence. 

QUIErriNQ  TITLE— 

1.  Possession  of  Plaintiff— (Requisite  of  Possession  Dispensed 
With. — To  maintain  an  action  to  quiet  title  ^plaintiff  must  ibotn 
allege  and  prove  (if  denied*)  that  he  is  the  owner  of  the 
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land  the  title  to  which  is  sought  to  be  quieted,  and  is  In  the 
.  possession  thereof.  But  the  requisite  of  possession  may  be 
dispensed  with  where  defendant  answers  claiming  the  land, 
or  a  portion  thereof,  and  seeking  affirmative  relief  against 
pladntifP  and  to  have  hie  title  Quieted  or  liimself  adjudged 
to  be  the  true  owner.    ChUders  v.  York  332 

2.  Possession  of  Plaintift. — ^It  is  unnecessary  for  plaintiff  to 
either  allege  or  prove  possession  of  the  land  involved  where 
defendant's  adverse  claim  or  title  constitutes  an  efPort  on  his 
part  to  wrongfully  seize  and  appropriate  plaintiffs'  title;  tat 
where  defendant's  claim  is  an  independent  paramount  title 
to  that  of  plaintiffs,  the  latter  must  allege  and  prove  posses- 
sion in  oilier  to  maintain  the  action.    Id, 332 

8.  Possession  of  Plaintiff— Title. — ^In  this  case  the  defendant's 
alleged  title  consisted  in  an  effort  to  patent  a  portion  of 
plaintiffs'  land  by  a  junior  entry.  Held  that  such  claim  con- 
stituted an  Independent  paramount  title  and  not  a  wrongful 
seizure  or  appropriation  of  plaintiffs'  title,  and  it  was  nec- 
essary for  plaintiffs  to  allege  and  prove  both  title  and  posses- 
sion in  order  to  procure  cancellation  of  defendants'  claim. 
Id 332 

RAILROADS— See  Carriers— 

1.  Action  for  Death — ^Evidence. — ^In  an  action  to  recover  dam- 
ages for  death  of  decedent,  evidence  examined  and  held  in- 
sufficient to  prove  that  he  was  killed  by  a  train  of  the  defend 
ant,  or  that  he  was  a  licensee,  or  there  was  any  negligence 
in  the  operation  of  the  train  by  which  it  was  claimed  he  had 
been  killed.  L.  &  N.  R.  Co.  v.  Stidham's  Admrz. .. 139 

2.  Action  for  Death — Recovery. — ^Where  it  is  a  mere  matter  of 
speculation  and  guesswork  as  to  how  decedent  lost  his  life» 
and  the  theory  offered  by  plaintiff  is  but  one  of  several  equally 
tenable  explanations,  no  recovery  can  be  had.    Id. 139 

3.  Action  for  Death— Breach  of  Duty  Due  Decedent.— The  liability 
of  a  railroad  company  for  a  breach  of  a  duty  due  decedent 
must  be  determined  by  the  principles  of  law  and  not  by  rules 
of  the  company  with  reference  to  the  engineer  and  fireman 
keeping  a  lookout.  Hence  it  was  error  to  permit  plaintiff  to 
introduce  evidence  of  such  rules.    Id.  139 

4.  Contributory  Negligence — Question  for  Jury. — Where  the 
proper  care,  on  the  part  of  one  crossing  a  railroad  crossing, 
depends  upon  many  circumstances,  such  as  the  state  of  the 
weather,  light,  signals  speed  of  train,  number  of  tracks  and 
trains,  and  other  circumstances,  it  is  a  question  for  the  jury, 
under  all  the  surrounding  circumstances,  as  to  whether  or 
not,  he  was  guilty  of  contributory  negligence.  C.  &  O.  Ry.  Co. 

V.  Salyers;  Salyers  v.  C.  &  O.  Ry.  Co. 144 
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5.  Operation — Signals — ^Neeli^ence — ^Liookout  Duty. — ^It  is  not 
negligence  on  the  part  of  those  operating  a  railroad  train 
to  fall  to  give  signals  of  its  approach,  or  to  moderate  the 
speed  of  the  train,  or  to  maintain  a  lookout,  for  one  who  Is 
making  imo  of  the  tracks  of  the  railroad,  as  a  road  upoin  which 
to  travel,  longitudinally,  at.  a- place,  in  the  country,  outside 
of  a  city,  town  or  populous  community,  where  such  numbers 
of  people  use  the  tracks,  as  to  impose  the  duty  of  anticipat- 
ing persons  upon  the  track  at  such  places.   L.  &  N.  R.  Go. 

V.  Horton  « 617 

6.  TrespassereH-^icengees. — The  mere  use  of  a  railroad  track, 
although  with  the  knowledge  and  acquiescence  of  the  employ- 
ees of  the  railroad,  company,  does  not  convert  the  users  from 
trespassers  into  licensees,  unless  at  a  public  crossing  or  the 
like,  or  unless  in  a  city,  town  or  populous  community,  where 
such  numbers  of  people  use  the  track  as  to  put  the  duty 
upon  the  employees  of  the  railroad,  of  anticipating  the  pres- 
ence of  persons.    Id -. 617 

7.  Trespassers — Negligence. — If  a  trespasser  upon  a  ralkoad 
track  gets  himself  into  a  place  of  danger  of  being  killed  or 
seriously  injured  by  a  train,  and  the  engineer  of  the  train 
discovers  his  peril,  in  time,  by  the  exercise  of  ordinary  care, 
in  the  use  of  the  means,  at  hand,  and  consistent  with  the 
safety  of  the  persons  on  the  train,  to  avoid  injury  to  the 
treBpasser,  it  is  negligence  in  the  engineer  to  fail  to  do  so. 

Id ;- : :. 617 

8.  Obstructions—Use  of  Tracks. — The  fact,  that  a  railroad  com- 
pany obstructs  a  highway  near  its  track,  with  debris,  does 
not  authorize  the  use  of  its  tracks  as  a  place  for  travel.  Id.  617 

9.  Action  for  Personal  Injuries — ^Witnesses. — ^A  plaintiff  suing  a 
railroad  company  for  an  Injury  to  him  is  not  a  competent 
witness  to  testify  in  his  own  behalf,  to  verbal  statements  of 
the  engineer  of  the  train,  made  at  the  time  of  the  injury,  , 
and  competent  evidence  as  a  part  of  the  res  gestae,  if  the  en- 
gineer is  dead,  -at  the  time,  the  testimony  is  offered  to  be 
given.     Id.  617 

10.  Trespassers  on  Track — Lookout  Duty. — ^Trainmen  in  charge 
of  an  engine  do  not  owe  a  lookout  duty  to  a  trespasser  on 
the  track  in  the  country  away  from  public  crossings,  but  when 
a  man  is  discovered  on  the  track  in  front  of  the  train  in  a 
helpless  condition,  or  apparently  oblivious  to  the  threa/tenod 
danger,  it  is  the  duty  of  the  trainmen  to  exeroise  ordinary 
care  by  the  use  of  means  at  hand  to  so  control  and  manage  the 
train  as  not  to  Injure  such  person,  and  a  failure  to  perform 
this  duty  renders  the  railroad  company  liable.  L.  &  N.  R. 
Co.  V.  Spicer's  Adnu* 601 

^  11.   Duty  of  Engineer  Upon  Seeing  Object  on  Track.— Where  an 
engineer  sees  an  object  on  the  track  in  front  of  his  train  which 
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he  believes  to  be  a  man,  it  is  his  duty  to  immediately  put 
his  train  under  control,  If  the  man  does  not  appear  to  be  con- 
flcious  of  his  danger.    Id.  .„..^ 601 

12.  Operation — Duty  of  Conductor — ^Instructions. — ^Where  the  evi- 
dence is  Gonflictin«r  as  to  the  distance  at  which  the  trainmen 
saw  an  object  on  the  track  in  front  of  the  train,  and  there  is 
evidence  conducing  to  prove  that  at  the  time  the  engineer 
saw  the  object  on  the  track  he  gave  a  warning  signal  by  a 
succession  of  shrill  blasts  from  his  engine,  and  these  blasts 
were  given  at  a  time  when  the  engine  was  at  so  great  a  dis- 
tance from  the  man  on  th'e  track  as  to  have  affordied  a  reason- 
able opportunity  by  the  exercise  of  the  means  at  hand,  to 
have  stopped  the  train  before  it  reached  the  deceased,  it  was 
the  duty  of  the  trial  court  to  submit  the  case  to  the  Jury,  and  if 
the  Jury  believe  from  the  evidence  that  the  engineer  saw  the 
object  on  the  track  and  realized  it  was  a  man  in  a  helpless 
condition  far  enough  away  to  have  stopped  the  train  by  the 
exercise  of  ordinary  care,  and  failed  to  do  so,  the  railroad 
company  was  liable.    Id 601 

13.  Conveyances  to  Railroads— Failure  to  Comply  with  Contract 
— Measure  of  Damages. — ^Where  one  conveys  to  a  railroad 
company,  a  portion  of  a  tract  of  land,  for  a  right  of  way  for 
the  railroad,  and  the  consideration  of  the  conveyance  is  that 
the  railroad  company  will  erect  and  maintain  a  depot  upon 
the  land  conveyed  to  it,  and  estaJblish  a  stopping  place  for  its 
trains  thereon,  upon  its  failure  to  comply  with  its  contract  by 
the  erection  of  a  depot,  the  measure  of  damages  to  which  the 
one,  who  conveyed  the  land  is  outltled,  is  the  difference  be- 
tween the  fair  market  value  of  the  residue  of  the  land  owned 
by  him  at  such  place,  without  a  depot,  at  the  time  the  depot 
should  have  been  erected,  and  what  its  fair  market  value  ' 
would  have  been,  if  a  depot  had  been  erected  and  maintained. 
Elkhom  &  Beaver  Valley  Ry.  Co.  v.  Dingus 812 

14.  Contract  for  Right  of  Way — (Measure  of  Damages. — ^Under  a 
contract  between  the  vendor  of  a  right  of  way  for  a  railroad 
company  and  the  company,  in  consideration  of  the  convey- 
ance, the  company  covenants  to  build  a  depot  upon  the  land 
conveyed,  and  builds  a  depot,  but  not  such  a  one  as  the  con- 
tract provides  for,  the  damages  suffered  by  the  vendor  is  the  . 
difference  between  the  market  value  of  the  residue  of  his 
lands  with  the  depot,  which  was  erected,  and  what  their 
market  value  would  be  with  such  a  depot  thereon,  as  the  con- 
tract provided  for.    Id 812 

16.  Consideration  for  Conveyance — ^E*ailure  to^  Erect  Depot  as 
Provided — ^Damages.— Where  in  consideration  of  the  convey- 
ance of  a  portion  of  a  tract  of  land  to  a  railroad  company, 
the  company  agrees  to  erect  and  maintain  a  depot  upon  the 
land,  and  does  erect  such  a  depot  as  is  agreed  upon,  but  not 
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within  the  time  provided  for  by  the  contract,  the  damages 
suffered  by  the  owner  of  the  residiie  of  the  lands  is  the  loss 
sustained  by  him  from. the  time  the  depot  should  have  been 
erected,  until  It  was  built.    Id S12 

16.  Contract  for  Erection  of  Depot. — ^Under  a  contract,  by  which 
a  railroad  company,  receives  a  conveyance  of  a  portion  of 
its  right  of  way,  in  consideration  of  the  erection  by  it  of  a 
depot  upon  the  lands  conveyed,  without  any  stipulation  as  to 
the  time,  when  it  will  erect  the  depot,  it  is  an  agreement  on 
its  part,  to  erect  a  depot,  within  such  a  time  as  is  reasonably 
necessary  for  the  purpose,  after  the  completion  of  its  road, 

sp  that  trains  may  operate  thereon.    Id 812 

17.  Conveyance  in  Consideration  of  Erection  of  Depot — Under 
a  contract  by  which  a  railroad  company  receives  a  convey- 
ance of  a  portion  of  its  right  of  way,  in  consideration  that  it 
will  erect  a  depot  upon  the  land  conveyed,  in  the  absence  of 
any  atipulatiooB  as  to  the  style  or  dLmiensions  of  the  depot  to 
be  erected,  it  is  a  covenant  to  erect  a  depot,  which  will  be 
reasonably  adequate  for  the  accomonodation  of  the  normal 
number  of  passengers  and  the  transaction  of  the  normal 
freiight  business,  at  such  place,  in  the  ordinary  and  usual  way, 

in  which  a  depot  is  made  use  of  for  such  purposes.    Id 812 

RATIFICATION— See  Infants. 

REAL  PROPERTY— ^ee  Elections. 

REICORDiS— See  Appeal  and  Error;  Corporations;  Officers. 

REiFORMATION— See  Insurance. 

RELIEF-— See  Compromise  and  Settlement. 

REIilAINDQSIRS— 6ee  Deeds. 

REMAND  OF  EQUITY  CASE— See  Appeal  and  Error. 

REMOVAL— See  Appeal  and  Error;  Officers;  Pleading;  Schools 
and  School  Districts. 

RENTS--^ee  Mines  and  Minerals. 

REPUDIATION— See  Landlord  and  Tenant,  7. 

RESCISSION— See  Champerty  and  Maintenance. 

RE3S  GESTAE— See  Appeal  and  Error. 

KE^S  JUDICATA— See  Municipal  Corporations. 
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RESTRAINT  IH>ON  AUBNATION— See  PerpetolUes. 

RESTRICTIONS— See  Deeds.  6,  8. 

REVERSALr- See  Appeal  and  Error. 

REVERSION— See  Municipal  Ck)rporation8. 

REVIEfW--See  Appeal  and  Error;  Judgment 

REVIVALr--See  Limitation  ol  Actions. 

RIGHT  OF  WAY— -See  Easements. 

ROADS— See  Pleading. 

ROYALTIBJS— See  Mines  and  Minerals. 

RULES — See  Master  and  Servant. 

SAFE  PLACE  TO  WORK— See  Master  and  Servant. 

SCHOOLS  AND  SCHOOL  DISTRICTS— 

1.  Employment  and  Dismissal  of  Teachers. — ^Where  the  schools 
of  a  city  of  the  fourth  class  are  organized  and  operated  under 
the  general  school  laws  of  the  state  rather  than  as  city 
schools  under  section  3588  of  the  statutes,  or  the  opticmal 
commission  form  (sec.  3587a,  Ky.  Statutes),  the  power  of  the 
school  board  to  employ  and  dismiss  teachers  is  defined  by 
section  4474  rather  than  section  o591  or  subsection  14  of  sec- 
tion 3587a.  Kentucky  Statutes.    Maxey  v.  Board  of  Trustees 

of  Elizabeth  town  Graded  School  District 729 

2.  Removal  of  Teachers. — ^Under  section  4474,  Kentucky  Statutes, 
the  board  of  trustees  of  graded  common  school  districts  has 
the  power  to  dismiss  or  remove  a  principal  or  teachers  with- 
out notice  or  cause.  Hence,  a 'principal  of  a  graded  common 
school  district  who  was  dismissed  without  notice  after  being 
employed  by  the  board  of  trustees  has  no  right  of  action 
for  breach  of  contract  since  this  provision  of  the  statute 
must  be  read  into  his  contract  of  employment.    Id -  729 

9E}LF-DBFEN>SE— See  Criminal  Laws. 

SEPARATION— See  Husband  and  Wife. 

SERVICES — See  Contracts;  Executors  and  Administrators;  In- 
fants; Vendor  and  Purchaser. 

SETTLEMENT— ^See  Corporations;  Executors  and  Administrators; 
Husband  and  Wife;  Master  and  Servant,  11;  Sheriffs  and 
Consrtables. 

SEWERS— See  Municipal  Corporations. 
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1.  Lien  Upon  Lands  of  Sheriff.—Section  4130,  Kentucky  Stat- 
utes, fixes  a  superior  lien  in  favor  of  the  Commonwealth, 
county  or  taxing  district,  upon  any  lands  owned  by  a  sheriff, 
at  any  time  during  the  term  of  his  ofTice,  to  secure  the  pay- 
ment of  any  money  for  which  he  may  foe -liable  to  them  and 
continues  until  it  is  paid,  but  this  lien  does  not  extend  to 
kmdd,  acquired  by  him  after  his  term  of  ofTlce  expires.  Mason 

V.  Cook  260 

2.  Lien  Upon  Property  of  Sheriff. — Section  4176,  Kentucky  Stat- 
utes, impresses  a  lien  upon  all  property  owned  by  a  sheriff 
or  other  collector  of  public  dues,  for  money,  which  they  owe 
the  Commonwealth  or  the  county,  from  the  commencement 
of  the  action  against  them,  until  the  judgment  is  paid,  and 
against  this  lien  the  sheriff  or  collector  of  public  dues  is  not 
entitled  to  exemptions,  under  the  exemption  laws.   Id..., 260 

3.  Surcharge  of  Settlement. — An  action  to  surcharge  the  set- 
tlement of  a  sheriff  upon  the  grounds  of  frauds  and  mistakes 
in  the  settlement,  is  not  barfed  by  limitation,  until  five  years 
after  the  frauds  or  oniistakes  have  been  discovered,  or  by  ordi- 
nary diligence  should  have  been  discovered,  though  the  ac- 
tion can  not  be  maintained,  at  all,  after  ten  years,  have  ex- 
pired from  the  commission  of  the  frauds  or  mistakes.     Id 260 

4.  Surcharge  of  Settlement.— The  quietus  granted  by  a  fiscal 
court  to  a  sheriff  as  provided  by  section  4130,  Kentucky  'Stat- 
utes, does  not  bar  an  action  to  open  the  settlement  and  to 
recover  from  the  sheriff  and  his  supeties  any  money,  which 
he  may  owe  the  Cotmmonwealth,  county  or  taxing  district 
and  which  has  not  been  accounted  for  in  the  settlement 
through  fraud  or  mistake,  nor  will  such  quietus  protect  per- 
sons, who  have  purchased  lands  from^  a  sheriff,  which  he 
owned  during  his  term  of  office  from  the  enforcement  of  the 
lien  provided  for  in  section  4130,  supra.    Id 260 

5.  Breach  of  Sheriff — Liaibility  of  Sureties. — ^Where  a  sheriff,  in- 
stead of  causing  property  which  has  been  omitted  from  as- 
sessment for  taxes  to  be  assessed  therefor,  as  it  is  made  his 
duty  to  do,  where  such  property  is  due  to  be  assessed  and  to 
pay  the  taxes,  but  collects  the  taxes,  as  though  an  assess- 
ment had  been  made,  and  fraudulently  appropriates  the  same 
to  his  own  use,  it  is  a  breach  of  his  bond  for  the  faithful  per- 
formance of  his  duties,  and  for  such  breach,  he  and  his  sure- 
ties are  liable  upon  his  bond  and  such  liability  is  a  lien  upon 
hiis  real  estate  within  the  meaning  of  section  4130,  Kemtucky 
Statutes.     Id 260 

6.  Failure  to  Account  for  Money  Collected. — ^Where  a  sheriff 
collects  moneys  from  taxpayers,  who  have  been  omitted  from 
assessments,  and  does  not  report  their  property  for  assess- 
ment, but  appropriates  the  money,  and  fails  to  account  for 
it  to  the  county  or  taxing  district,  his  liability  upon  his  bond, 
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Is  the  amount  of  the  moneys  so  collected  and  appropriated, 
and  thef  county  or  taxing  district  does  not  lose  its  right  to  re- 
cover same,  because  of  its  failure  to  minimize  its  loBses,  by 
causing  an  assessment  to  be  made  and  the  taxes  collected 

7.  iPailure  to  Account  for  Money  Collected. — ^Money  collected  by 
a  sheriff  from  poll  taxpayers  and  property,  which  has  been 
omitted  from  assessment,  and  who  and  which  were  due  to  be 
assessed  and  to  pay  taxes,  and  the  sheriiC  collects  same,  as 
thouigh  they  were  assessed,  it  is  money  receiyed  by  bim  by 
color  of  his  office,  and  for  which  he  is  liable  upon  his  bond, 
provided  for  by  section  4133  Kentucky  Statutes,  as  provided  ^ 
by  sedition  4027  Kentucky  Statutes.    Id. 2€0 

SIDBSWALKS-^ee  Municipal  CorpoTBtions. 

SIGNALS— -See  Railroads. 

SIGNS — See  Landlord  and  Tenant.  I 

SIGNATURES--See  Wills. 

SPDCIAL  DAMAGS^S— See  Damages.  ^ 

SPEXnPIC  PERFORMANCE— 

1.  Parol  Contracts  for  Sale  of  Land — ^Improvdments. — ^A  parol 
contract  for  the  sale  of  land  can  not  be  enforced,  and  since 
there  is  no  claim  for  improvements  made  in  this  suit,  or  for 
any  enhanced  value  on  account  thereof,  the  court  properly 
dismissed  the  petition  which  in  its  essence  sought  a  specific 
performance  of  a  parol  contract.  Coldwell  v.  Davidson. 490 

2.  Contract  for  Sale  of  Lands— Validity. — ^It  is  as  essential  to  the 
transfer  of  a  written  contract  for  the  sale  of  land  that  tbe 
transfer  be  made  In  writing  and  signed  'by  the  party  to  be 
charged  as  it  is  that  the  orginial  contract  of  sale  should  be 

In  writing  and  so  signed.  Id 490 

3.  Parol  Contract  for  Sale  of  Laud.— Where  the  vendor  under 
the  parol  contract  of  sale,  after  the  death  of  the  vendee,  and 
with  the  consent  of  his  widow,  sold  the  land  to  another,  who 
paid  the  agreed  consideration  to  the  widow,  less  the  balance 
of  the  purchase  price,  and  which  consideration  was  ade- 
quate and  did  not  exceed  her  distributable  shaore  of  her  hum 
band's  estate,  a  part  of  which  was  the  enhanced  value  of  the 
land  on  account  of  improvement^*,  it  can  not  be  said  that  a 
failure  to  decree  specific  performance  in  a  suit  by  the  heirs 
of  the  vendee  would  work  an  injU'Stice  or  operate  inequitably 

as  against  them.    Id 490 

4.  Champerty. — The  statute  against  champertous  contracts  can 
not  avail  plaintiffs,  who  seek  a  specific  performance  of  the 
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oral  contract  of  their  ancestor  in  this  suit  brought  against 
the  suibseqnent  yendee  of  their  ancestor's  yendor,  eince  plain- 
tiffs  must  succeed  on  the  strength  of  their  title  and  not  upon 
the  weakness  of  the  defendants'  title.  Id 490 

SPLITTING  CAUSES  OF  ACTION— «ee  Action. 

STATE  FAIR— See  Stotes. 

STATE3S — 

1.  OfTicers— Qoyemor— Appointiye  Officers.— ^ere  an  act  creat- 
ing an  office  and  officer  giyes  the  appointment  of  the  officer 
to  the  Qoyemor  and  there  is  no  law  requiring  the  Goyemor 
to  send  the  naime  of  the  appointee  to  the  Senate  for  its  ap- 
proyal  or  rejection,  he  cannot  do  so;  and  if  he  should,  neither 
his  action  nor  that  of  the  Senate  would' hay e  any  (binding 
force  on  either  the  Goyernor  or  the  appointee.  •  Sewell  and 
AlUngton  y.  Bennett  and  Leyi 626 

2.  ILegislature— Powers  of  In  Appointment  of  Officers.— Where 
the  legislature  is  not  restrained  by  the  Constitution,  it  may 
create  offices  and  make  the  appointments  itself,  or  giye  the 
right  to  appoint  to  the  Goyemor  or  any  other  person  or  body, 
and  it  may  proyide  that  the  appointing  authority,  must  sal)- 
-mlt  his  or  its  appointments  to  any  person  or  body  desig- 
nated.    Id 626 

8.  Legislature — Olfioers— Appointment  of.— When  the  power  to 
appoint  is  giyen  by  the  legislature  to  a  described  person  or 
body,  the  authority  so  confided  can  not  be  surrendered  to 
or  transferred  to  any  other  person  or  body.    Id 626 

4.  State  Fair— Other  Agencies  of  the  iState— Power  They  May 
Exercise.— The  State  Fair  and  other  like  agencies  of  the  state, 
created  by  the  legislature  as  a  matter  of  conyenlence  to  en- 
able the  state  to  perfoitn  functions  that  it  must  confide  to 
some  body,  are  agencies  of  limited  authority,  and  when  it  be- 
comes necessary  to  ascertain  their  powers,  duties  and  11- 
a(bilities,  the  legislatiye  acts  creating  them  must  be  looked 

to.   Chrlstman  y.  Wilson  644 

5.  State  Falr-=^ther  State  Agencies— Power  to  Create  Debts  and 
Mortgage  Property.— Nothing  less  than  an  express  grant  oif 
power  by  the  legislature  will  enable  the  State  Fair  or  other 
like  agency  to  create  any  ind^efbtedness  or  miortgage  the  profh 
erty  under  its  control.  Such  power  will  not  be  conferred  by  , 
implication.     Id 644 

6.  Indebtedness  Against— How  May  Be  Created— 'Legislature 
Only  Authority. — The  legislature  of  the  state  is  the  only  au- 
thority competent  to  create  an  indebtedness  against  the  state, 
but  it  may  grant  to  agencies  created  by  it  the  power  to  do  so 
within  the  limitations  of  the  Constitution.     Id 644 
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7.  Appropriation  by  Legislature — ^Intereat-Bearing  Warrants. — 
The  state  may  make  appropriations  and  if  it  has  not  the  money 
in  the  treasury  to  pay  them,  may  Issue  interest-bearing  war- 
rants until  the  money  has  been  placed  in  the  treasury.   Id...  644 

8.  Bonded  Indebtedness  Against — Power  of  Legislature  to  Create.  ~ 
— The  legislature  cannot,  except  in  the  manner  provided  in 
the  Constitution,  create  any  bonded  indebtedness  against  the  . 
state,  nor  can  it  authorize  any  state  agency  to  create  such 

an  indebtedness.    Id 644 

STATUTES— See  Drains— 

1.  Construction.— The  rule  that  statutes  should  be  con»trued  in 
pari  materia  hs  one  of  construction  only»  and  should  not  be  ap- 
plied where  th^  intention  of  the  legislature  is  clear  and  free 
from  doubt.     Commonwealth  v.  Alford's  Executor. 106 

2.  Construction  of  Statutes  Exempting  Property  from  Taxation. — 
Statutes  exempting  property  from  taxation,  or  haying  that 
efPect,  should  be  strictly  construed,  and  the  exemption  not 
allowed  unless  it  clearly  and  conyincingly  appears  to  have 
been  the  intention  of  the  legislature.    Id 106 

3.  Construction  of  Statute  Exempting  Property  froni  Taxati<Mi. 
— ^The  proviso  to  section  6,  chapter  11,  Acts  Special  Session 
1917  (being  a  part  of  section  4019a^l2  of  vol.  3  Kentucky  Stat- 
utes) exempting  property  mentioned  in  the  section  from  re- 
troactive assessment,  if  assessed  in  the  year  1917,  has  no  ap- 
plication to  the  assessment  of  omitted  bankiieposits,  although 
auch  deposits  might  for  isome  purpose  be  construed  €i8  ac- 
couauts  and  credits.     Id 106 

4.  Subjects  and  Titles  of  Acts. — Under  section  51  of  the  Con- 
stitution no  law  enacted  by  the  general  assembly  shall  re- 
late to  more  than  one  suibject,  which  shall  be  expressed  in  its 
title.  Hence  that  portion  of  section  1243,  Kentucky  Stetutes, 
^s  amended  and  re-enacted,  beginning  with  the  word  "pro- 
vided" and  extending  to  the  end,  is  violative  of  that  section 
of  the  Constitution,  since  it  is  not  germane  to  the  restricted 
title  of  the  act.   Commonwealth  v.  Moore  494 

5.  Subjects  and  Titles  of  Acts.— Where  the  title  of  an  act  indi- 
cates that  it  deals  with  a  general  subject  only  to  the  extent 
of  repealing  or  amending  certain  specified  sections  of  the  stat- 
utes the  act  is  thereby  restritced  to  that  phase  or  branch 
of  the  general  subject  treated  of  in  the  sections  of  the  stat- 
utes therein  specified.     Id 494 

6.  Subjects  and  Titles  of  Acts — Amendments. — To  have  the 
effect  of  amending  or  repealing  existing  statutes  not  referred 

to  in  its  title  an  act  must  itself  be  valid.  Id 494 

7.  Construction  of — ^When  Different  Statutes  to  be  Read  To- 
gether.— >Statute3  which  are  not  inconsistent  with  one  another 
and  relate  to  the  same  suhject  matter  should  be  construed  to- 
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gethen  and  effect  should  be  given  to  them  all,  although  they 
contain  no  reference  to  one  another  and  were  passed  at  dif- 
ferent times.   Sewell  and  Allington  y.  Bennett  and  Levi G^C 

8.  Construction  of — ^When  Different  Statutes  to  be  Read  To- 
gether.— ^The  Workmen's  Com>pensation  Act  created  a  board 
and  provide/d  that  the  Governor  might  appoint  the  board  and 
did  not  require  that  he  should  eend  the  names  cif  hi-s  appointees 
to  the  Senate,  but  section  3750  of  the  Kentucky  Statutes, 
providing  that  all  persons  appointed  by  the  Governor  shall 
hold  office  subject  to  the  advice  and  consent  of  the  Senate, 
must  be  read  in  connection  with  the  act,  as  it  ooily  adds  to  or 
supplements  its  provisions.    Id 626 

9.  Construction  of. — ^An  act  which  gave  the  Governor  the  right    ^ 
of  appointment,  but  made  no  provision  for  sending  the  ap- 
pointment to  the  Senate,  did  not  «ive  the  Governor  the  ex- 
clusive right  of  appointment  in  view  of  section  3750.   Id 626 

10.  Construction  of— Meaning  of  the  Words  "Unless  Other- 
wise Provided." — ^Where  a  statute  declared  that  "unless  other- 
wise provided,"  all  appointments  made  by  the  Governor  should 
be  sent  to  the  Senate,  an  act  creating  an  officer  that  merely 
gave  the  appointment  to  the  Governor  <did  not  imake  other  pro- 
vision in  the  meaning  of  or  in  conflict  with  the  words  "un- 
less  otherwise   provided."     Id 626 

11.  Deflnitionsr— "Unless  Otherwise  Provided."— The  word  "other- 
wise" means  in  a  different  manner,  or  in  another  way,  or 
contrarily.     Id 626 

12.  Construction  of— Names  of  Officers  Appointed  by  the  Gover- 
nor to  be  Sent  to  the  Senate — ^When. — ^Under  section  3750,  all 
appointments  made  by  the  Governor  of  officers  not  required 
to  be  elected  by  the  people,  whether  to  fill  a  vacancy  or  as 
original  appointments,  must  be  confirmed  by  the  Senate,  unider 
section  3750,  unless  the  act  creating  the  oftlcer  otherwise 
provides.    Id 626 

13.  Contemporaneous  Construction — ^Application  of. — ^The  doc- 
trine of  contemporaneous  construction  is  a  useful  aid  in  tne 
interpretation  of  statutes  of  doubtful  meaning,  ibut  in  looking 
to  this  aid,  the  courts  do  not  surrender  to  executive  or  other 
officers  the  power  to  interpret  for  themselves  the  meaning  of 
statutes.  They  merely  resort  to  contemporaneous  construc- 
tion as  an  aid  when  the  statute  Is  of  doubtful  meaning.   Id...  626 

14.  Contemporaneous  Construction— Application  of. — ^When  the 
meaning  of  the  statute  is  clear  and  its  language  free  from  am« 
blguity,  and  from  its  reading  no  mistake  can  be  made  as  to 
its  intention,  no  amount  of  contemporaneous  construction 
will  be  allowed  to  sive  the  statute  a  meaning  or  purpose  in- 
consistent with  the  intention  and  meaning  of  the  law  as  found 

In  the  statute  Itself.    Id ...- 626 
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16.  Construction.— A  statute  sbould  be  construed,  if  practlcftble^ 
to  make  all  of  Its  provisioDB  harmonious,  and  to  remore 
repugnancies  in  it.  Commonwealth  ▼.  Vanmeter 807 

STATUTES,  OODBS  AND  CONSTITUTION  CITESD  AND  OON- 
STRUBD— 

KESNTTOCKY  STATUTDS— 

Section  6  497,  5S8 

Section  11  .. S32 

Sections  74  to  96  224 

Section   107  77 

Section  199b  234 

Sectton  210 684 

Section  SSll-l  , 779 

Section  468  602 

Section  470  490 

Section  470,  subsecs.  6,  7 26 

Section  470,  sulbsec.  6,  note  23 237 

Section  646 423 

SectlOQiB  C67,   682   161 

Section  671  16.  434 

Section  838   848 

Section  960  789 

Sectton  966 669 

Section  1086  669 

Section  1093  494 

Section  1164  829 

Section  1166  188 

Section  1201b  682 

Section  1243  494 

Sections  1308,  1347,  807 

Section  1377  494 

Section  1401   844 

Section  1403,  subsec.  6  196,  841 

Section   1496    ...... 87 

Section  1650   , 666 

I  Sections  1783  to  1787 843 

Sections   2047,  2059a  626 

Section  2068   824 

Sections  2087,  2088  , 473 

Section  2127  : 21 

Section  2128  21,  497 

Section   2138    341 

Section  2296 26 

Section  2325  801 

Section  2352  231 

Section  2356 224' 
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KENTUCKY  STATUTES-nContinued— 


Page 


Section  2380 ^ 434 

Section  2380,  subaecs.  1  to  50  123 

Section  2380  and  subsections  - 316 

Section  2380b,  sulweca.  1  to  61,  vol.  3 128 

Sectdons  2380-2,  2380b,  2380lb-5,  6,  10,  17,  18,  vol.  3 316 

Sections  2505,   2506,   2510 292 

Section  2519 260 

Section  2569a  gubeec.  1,  vol.  3  526 

Sections  2621,  2636  626 

Sections  273»b,  2738c : 570 


Section   3037;b-ll,   16   

Section  3051  

Section  3290,  subsec.  7  ../. 

Sections  3374,  3379,  3382,  3383,  3385 

Section  3449  

Section  3483  

Section  3490  .". 

Section  3519  


Sections  3642,  3544,  3546  

Sections  3587,  3587a,  subsec.  14;  3588,  3591... 
Section  3637 


Section  3643,  suibsecs.  1,  3,  4,  6,  6,  7,  9.. 

Section  3720b,  subsec.  9  

Section  3747  . 

Section  3748  -. 

Section  3750   

Section  3753  

Section  3755 

Section  3756  

8760   

3855  ............................ — ................... 


44« 

311 

453 

592 

453 

697 

241 

241 

789 

-  729 

241 

897 

44 

626 

279 

626 , 

801 

..279,  801 

801 

338 


•Section 

Section  3855  ..  749 

Section  3883  . —  186 

SecUon  3905   749 

Sections  4019a  to  40lj9a-4  * 106 

Section  4019a-12,  vol.  3 106 

Section  4027  i 260 

SecUon  4068  106 

Sections  4077,  4091  241 

Sections  4130,  4133,  4176,  4241 260 


Section  4252  

(Sections  4263,  4267,  4281a  to  t 
BiBCtlon  4307  


SecUons  4325,  4329 

Section  4326  

Section  4474  — 


Sections  4535(b,  4618b 
Sections  4706,  4707  .... 


27^ 
749 
87 
801 
641 
7^ 
644 


Digitized  by  V:rOOQlC 


938  INDEX.  [Vol.  187. 

STATUTES,  C0DE5S,  ETC.— Continued—  Page 

CIVIL  CODE—ConUnued— 

Section  4828   502 

Sections  4836.  4839 324 

Section  4846  ~... 473 

Section  4882,  vol.  3  ~. 638 

Section  4920.  vol.  3  626 

Sections  4936,  4939,  4942,  vol.  3  308 

CIVIL  CODB>-^  /  - 

Section  23   301 

Section  25  :. 66S 

Section  28   . 301 

Section  51  16 

Section  113.   su'bsec.  4   338 

Section  134  211 

Section  296  644 

Sections  364,  366,  367,  sat>Bec.  6  ., 87 

Section  367a  16 

Sections  428,  429  ~ 341 

Section  452  742 

iSectlons  489,  subsec.  6;  493  203 

Section   490   . 392 

Section  490,  subsec.  2 260 

Section  490,  subeec.   3   ^ 341 

Section   493   203 

SecUon  617  49 

Section  518  -...:. 231 

Section   519   49 

Sections  525,  526  848 

Section  606   797 

SectionB  606,  606,  subeec.  2  .". 71,  562 

Section  606,  subeecs.  2,  6,  t,  9  376 

Section  732,  subsec.  33  16 

Section  741   ^ 67 

Section  756   87 

Section  761   221 

Section  764 666 

CONSTITUTION—  ' 

Section  2  - 434 

Section  7  316 

Section  11   638 

Section  14   434 

Section  61   > 404 

Section  59   316 

Section  93  — ,. . -. 626 

Section  107 "123 
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Sections  157,  158  - :. 3»7 

Section  161   123 

Section   164   - 241 

Section  1'6«   807 

Section   170   ~ 749 

SecUon  171  106,  241 

Section  172   ^ 749 

Section  181   241 

Section   192   - 16>1 

Section  241  497,  538 

SecUon  256   448 

CRIMINAL  CODE>— 

Section   13   , 494 

Section  122,  subsecs.  1,  2  682 

Section   126 279 

Section  271   : 829 

Section  336,  subsec.  3  202 

Section  340   ^ ^ 829 

STATUTE  OF  FRAUDS— «ee  Frauds,  Statute  of.  •  "" 

ST0CKH)OLiDER&-iSee  Corporations.  ^ 

STREET  RAIIiROADS— 

Actions  lor  Injuries — ^Instructions. — ^In  this  action  against  the 
appellant,  street  railiway  company,  to  recover  damages  for 
bodily  injuries  caused  the  appellee  by  the  act  of  its  servants, 
or  some  of  them,  in  control  of  its  street  car,  in  suddenly,  and 
,  without  warning  to  her,  starting  it  and  throwing  her  to  the 
ground  while  she  was  alighting  therefrom  after  it  had  been 
stopped  for  that  purpose,  the  following  instruction  froon  the 
trial  court  to  the  jury  sufficiently  defined  the  negligence  of 
which  the  appellant's  servants  must  have  been  guilty  to  au- 
thorize a  verdict  for  the  appellee:  "The  jury  will  find  for  the 
defendant,  unless  they  believe  from  the  evidence  that  when 
the  plaintiff  was  leaving  and  before  she  was  clear  of  the  car, 
the  defendant's  employes  negligently  and  carelessly  started 
said  car  and  by  reason  of  such  starting  of  said  car,  the  plain-  « 
tiff  was  thrown  and  caused  to  fall  as  described  in  the  proof, 
in  which  event  they  will  find  for  the  plaintiff."  South  Coving- 
ton and  Cincinnati  Railway  Company  v.  Goldsmith  68 

STREETTS — See  Municipal  Corporations. 

SUBMIISSION  TO  JURY— «ee  Damagefl. 


SUBROGATION— ^ee  Executors  and  Adonlnistratorfl,  8. 
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Sin0IDE>-€ee  Insofance. 

SnMMON&~€ee  Corporations. 

SnPE}RS(EDBAiS=-€ee  Appeal  and  ESrror. 

SYACDOLIC  DELIVBRT— See  OlfU. 

TAXATION— €ee  Municipal  Ck>rporation»;  Statatefr— 

TEAGI^BEiS— See  Scliools  and  School  IMstricto. 

TESTAMENTARY  CAPACITY— See  Taxation;  Wills. 

TE5STATOR— See  "mils. 

TIMBiESt— See  Damages. 

TITLB— See  Adverse  Possession;  Equity;  Eyidence;  Quieting 
TlUe. 

1.  License  Tax-Hlnyalidity  of  Ordinance.— The  payment  of  a 
franchise  tax  to  the  city  by  a  corporation  required  to  pay 
same  under  sections  4077-4091,  inc.,  Ky.  Stats.,  and  which  has 
obtained  or  is  not  required  to  obtain  a  franchise  from  the 
city  under  164  of  the  Constitution,  renders  invalid  as  to  such 
corporation,  an  ordinance  which  imposes  a  license  tax  on  the 
privilege  of  such  corporation,  doing  business  in  the  city,  or 
upon  the  privilege  of  exercising  therein  any  agency  or  instra- 
(mentality  indispensably ''necessary  to  the  conduct  of  its  busi- 
ness, such  as  maintaining  therein  an  office  and  an  agent. 
AmericMi  Railway  Express  Co.  v.  Commonwealth 241 

2.  Municipal  Corporations — ^Appeal  aiM  Error. — A  taxpayer  in 
a  third  class  city  whose  property  has  been  listed  for  taxation 
at  an  excessive  valuation  may  appeal  to  the  board  of  super- 
visors for  relief;  and  if  it  fAil  to  grant  relief  the  taxpayer 
may  appeal  to  th^  common  council  of  such  city,  but  there 
is  no  appeal  from  the  finding  of  the  common  council  unless 
it  appear  that  the  excessive  valuation  of  which  ccHuplaint  is 
made,  is  the  result  of  fraud  or  corruption  on  the  part  oC  one 
or  more  of  said  taxing  agencies,  in  which  event  a  court  of 
equity  will  grant  relief.    Collins  v.  Parrent,  Clerk 592- 

3.  Injunctive  Relief— Equity.— Where  the  petition  seeking  in- 
junctive relief  merely  avers  that  the  taxing  authorities  have 
listed  the  property  of  plaintilf  at  an  excessive  valuation  with- 
out charging  fraud,  a  court  of  chancery  will  not  take  Juris- 
diction.   Id ...r. 692 

4.  Assessments— Pleadings.— An  averment  that  the  assessments 
are  illegal,  unfair,  unjust  and  unreasonable,  are  but  con- 
clusions of  the  pleader.    Id.  , 692 
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5.  Board  of  Supenrisors — Appointment  and  Meeting. — ^Althougli 
section  3&42,  of  the  statutes,  prorides  that  the  'board  of  coun- 
cil in  cities)  of  the  fourth  class  shall,  before  the  Thursday  fol- 
lowlns  the  second  Monday  in  May  in  each  year,  appoint  a 
board  of  supervisors  who  shall  meet  on  that  day  and  perform 
their  duties,  If  the  council  fails  to  appoint  a  board  before  the 
date  fixed  or  the  board  appointeid  fails  to  act,  the  council  may 
thereafter  and  during  the  year  appoint  a  board  and  the  board  : 
so  appofhted  may  act,  as  under  the  statute  any  failure  or  in- 
formality in  the  appointmient,  meetimgs '  or  proceedinKs  of 
the  board  does  not  affect  the  validity  of  the  tax.  City  of  Rich- 
mond V.  Shackelford  W9 

6.  Board  of  Supervisors— Appointment  and  Meeting  of.— If  the 
,   supervisors  appointed  fail  to  qualify  or  meet,  others  may  be 

appointed  in  :their  place  as  often  as  the  necessity  requires 
until  supervisors  are  found  who  will  meet  and  perform  the  ' 
duties  of  the  office.  The  essential  things  are  that  the  super- 
visors shall  be  appointed  by  the  board  of  council,  and  that 
notice  of  the  time  and  place  of  their  meeting  shall  be  given, 
as  required  by  the  statute.    Id 789 

7.  Inheritance  Taxes — Ck)llection. — The  Oomimonwealth  is  au- 
thorized through  its  revenue  agent  to  institute  such  proceed- 
ings a3  may  be  necessary  to  secure  the  ooUection  of  inherit- 
ance taxes,  provided  that  the  estate  is  delinquent  in  .the  pay- 
ment of  said  taxes.  Conunoniwealth  v.  Bingham's  Admr. 749 

8.  Inheritance  Taxes— Appointment  of  Appraiser. — On  the  mo- 
tion of  a  co-administrator  an  inheritance  tax  appraiser  was 
appointed  and.  his  appointment  was  recognized  by  the  Com- 
monwealth, the  court  in  which  the  proceedings  were  pending, 
the  fiduciary  and  the  beneficiaries.  Held,  that  said  appraiser 
was  a  de  Jure  officer  and  his  actions  as  such  appraiser  are 
valid,  though  the  adimlnistrator  upon  whose  motion  he  was 
appointed  was  later  removed.    Id. 749 

9.  Inheritance  Taxes — Appraiser— (Proceedings  to  Ck>llect  Tax. 
— ^Within  eighteen  months  after  his  appointment  as  an  in- 
heritance tax  appraiser  in  pending  proceedings  the  appointee 
filed  his  report  fixing  the  value  of  the  estate,  to  which  ex- 
ceptions were  filed.  At  the  expiration  of  eighteen  months 
these  proceedings  were  still  pending  on  the  exceptions,  as 
likewise  on  a  motion  by  the  county  attorney  to  confirm  the 
appraiser's  report:  Held  that  it  being  impossible  to  know  the 
amount  of  taxes  i^ayable  by  the  fiduciary  or  beneficiaries  the 
estate  was  not  delinquent  at  the  end  of  eighteen  months  fol- 
lowing the  death  of  decedent.    Id. 749 

10.  Inheritance  Taxes— When  Estate  Not  Delinquent  in  Payment. 
— The  fiduciary,  within  three  months  after  the  court  had 
confirmed  its  appointsnent  as  administrator,  filed  a  complete 
report  of  the  estate  of  its  Hlecedent,  together  with  the  chaiges 
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thereon  and  paid  the  inheritance  tax  on  pecuniary  legacies 
and  legacies  of  securities.  The  value  of  the  remainder  of  the 
estate  for  inheritance  tax  puriM>ses  being  undetermined  at 
the  expiration  of  eighteen  months,  through  no  fault  on  its 
part,  the  estate  was  not  delinquent  in  the  payment  of  inherit- 
ance taxes.    Id 749 

11.  Inheritance  Tax  Appraiser — ^Appointment. — ^An  inheritance 
tax  appraiser  may,  under  certain  circumstances,  be  appointed 
within  three  months  following  the  death  of  decedent.  Id 749 

12.  Inheritance  Tax  Appraiser — Appointment — Proceedings  to  Col- 
lect Tax. — ^Where  the  statute  authofrizes  the  appolntanent  of 
an  inheritance  tax  appraiser  by  the  court,  in  which  tax  pro- 
ceedings are  pending,  appointment  by  the  court  in  which  the 
will  was  probated  and  various  motions  and  orders  tmade  and 
entered  relative  to  the  estate,  x>articlpated  in  by  the  Conunon- 
wealth,  the  fiduciary  and  beneficiaries  are  such  tax  proceed- 
ings as  are  contemplated  by  Ky.  Stats.,  sec.  4281k.   Id 749 

13.  How  Suits  in  Name  of  Convmonwealth  May  be  Brou^^t. — 
Suits  instituted  in  the  name  of  the  Commonwealth  and  for  its 
benefit  must  be  brought  on  the  relation  of  those  authorized 
to  act  for  the  Commonwealth,  but  no  relator  was  necessary  in 
the  tax  proceedings  pending  before  the  county  court  in  the 
instant  eruit,  as  a  suit  may  never  be  necessary  in  the  settle 
ment  of  said  taxes.    Id 749 

Title— nSee  statutes. 

TORTS— See  Husband  and  Wife. 

TRANSCRIPTS— See  Appeal  and  Error. 

TRANSPORTATIO(N— See  Intoxicating  Liquors. 

TRESPASS— See  Mines  and  Minerals— 

1.  Damages — >Eaces8ive. — 'In  an  action  by  a  church  to  recover 
damages  for  the  destruction  of  shade  trees,  evidence '  con- 
sidered and  a  verdict  of  1700.00  held  not  excessive.  Shutt  v. 
Methodist   Episcopal  Church   366 

2.  Damages— Verdict— Sufficiency  of  ESvldence.— In  an  action 
against  a  coal  company  to  recover  damages  for  building  tram 
roads  on  plaintiff's  land,  throwing  rock  thereon  and  destroy- 
ing fences,  evidence  examined  and  held  to  support  a  verdict 

of  $60.00.    North  Jellico  Coal  Co.  v.  Helton : 394 

TRDSPASiSEiRS— See  Railroads. 

TRIAXi— See  Adverse  Possession;  .  Appeal  and  E2rror;  Criminal 
Law;  Drains;  Homicide;   Larceny;  Municipal  Corporations — 

1.  Issue. — The  issue  Intended  by  section  367,  su^ection  6,  of  the 
Civil  Code,  is  an  issue  of  fact  and  not  of  law  and  where  the 
issue  is  one  of  law,  and  in  the  absence  of  an  issue  of  fact. 
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the  section  has  no  application.    Horning  y.  FiscaL  Court  oC 
Caldiwell   County  - 87 

2.  Argument  of  Counsel.— A  great  latitude  Is  amd  should  ibe  al- 
lowed counsel  in  making  arguments  to  the  jury,  but  counsel 
should  1)6  careful  in  the  presentation  of  their  causes  to  con- 
fine themselves  to  facts  broug:ht  out  in  the  evidence,  or  to 
reaoonaible  deductions  therefrom;  beyond  this  oounsiel  can  not 
safely  go.    Pullman  Co.  v.  Pullman  —  213 

3.  Taking:  Case  From  Jury — ImproboibUity  of  Facts. — The  credi- 
bility of  a  witness  being  for  the  Jury,  the  courts  are  not  auth- 
orized to  reject  his  testimony  and  refuse  to  submit  the  case 
to  the  Jury  on  the  ground  that  the  facts  stated  are  highly  im- 
profbable.  It  is  only  where  the  facts  testified  to  are  utterly 
at  variance  with  well  establisheit  and  universally  recot^nized 
physical  laws,  and  therefore  inherently  impossiible,  that  the 
courts  may  refuse  to  submit  the  case  to  the  Jury.  L.  &  N.  R. 

R.  Co.  V.  Quinn 607 

4.  Instructions. — Where  a  party  is  entitled  to  a  concrete  Instruc- 
tion, and  offers  one  upon  the  subject,  it  is  the  duty  of  the 
court  to  give  a  concrete  instruction  on  that  subject,  although 
the  one  offered  is  erroneous.  C,  N.  O.  &  T.  P.  R.  Co.  v. 
Francis - 703 

TRUSTS— «ee  Gifts;  Wills. 

UNDUE  INFLUENCE— See  Deeds;  Ejectment;  Wills. 
UNILATERAL  CONTRACT— See  Contracts. 
ULTRA  VIRES— See  Corporations,  5. 
VACATION— See  Attorney  and  Client;  Judgment. 
VENDOR  AND  PURCHASER— 

1.  Attorney  and.  Client — ^Lien  Upon  Land  for  Recovery. — Section 
107  Kentucky  Statutes,  which  provides,  "and  if  the  records 
show  the  name  of  the  attorney,  the  defendant  shall  have  notice 
of  the  lien"  of  the  attorney,  applies  only  to  the  defendant  in 
the  action  and  does  not  apply  to  a  purchaser  of  the  property, 
who  has  no  connection  with  the  action,  and  who  makes  the  pur- 
chase after  the  action  has  terminated.  Charles  v.  Whitt 77 

2.  Attorney  and  Client— Liens— A  purchaser,  in  good  faith,  for 
value,  without  notice  of  an  attorney's  lien,  created  by  section 
107  Kentucky  Statutes,  takes  the  property  purchased  free 
from  the  attorney's  lien.    Id 77 

3.  Attorney's  Lien  for  Services. — The  notice,  which  a  purchaser, 
in  good  faith,  for  value  of  property,  upon  which  an  attorney's 
lien,  under  section  107  Kentucky  Sttautes,  exists,  in  order  to 
cau<se  Mm  to  take  It,  burdened  with  the  Uen,  is  either  actual 
or  constructive  notice,  as  is  applied  to  a  purchaser,  under  any 
other  circumstances.    Id 77 
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4.  Deeds— Recitals  in  Deed.— iWhere  in  a  sale  and  conyeyance  of 
real  property,  the  deed  made  by  the  yendor  contains  recitals 
of  an  action  at  law  or  a  Judjgment,  as  a  part  of  the  chain  of 
title,  which  is  proposed  to  he  conveyed,  the  law  fastens  upon 
the  vendee,  notice  of  the  facts,  appearing  upon  the  records  of 
the  action,  and  the  facts  shown  by  the  Judgment,  and  such 
other  facts,  as  the  factA  appearing  upon  the  record  or  jodg- 
kneint,  woald  oauise  an  ordinarily  prudent  mas  to  malce  inquiry 
about,  and  which,  if  pursued  with  ordinary  diligence  and  un- 
derstanding, would  have  learned  him,  provided  it  was  his  duty 
to  make  such  inquiry.    Id 77 

6.  Quantity,  Boundaries  and  Location. — ^An  attempt  by  a  vendee 
to  convey  more  property  than  embraced  in  his  deed  is  futile, 
because  in  the  absence  ot  other  conveyances  he  oould  not  in 
anywise  strengthen  or  enlarge  the  title  he  has  received. .  Con- 
tinental Realty  Co.  v.  MowlH'ay  &  Robinson  Co.  and  Swango..    98 

61  Forfeiture — ^Restriction  Concalned  in  Deed.— The  right  to  i&- 
Bist  upon  a  forfeiture  because  of  a  conveyance  by  the  vendee 
in  violation  of  a  restriction  contained  in  his  deed  forbidding 
such  conveyance  during  the  lifetime  of  the  vendor  la  pos- 
sessed only  by  the  vendor  and  ceases  at  his  death,  unless 
otherwise  barred,  before  then,  and  no  such  proceeding  can  be 
maintained  by  his  assignee  after  his  death.  Pond  Creek  Coal 
Co.  V.  Day  820 

VERDICT— See  Appeal  and  Error;  Criminal  liaw;  Damages;  Hom- 
icide;  Mines  and.Mineials;  TYeepass. 

VIEWERS— See  Drains. 

WiAIVIESR— See  Appeal  and  Error;  Insurance;  Umitation  of  Ac- 
tioQfl;  MaBter  and  Servant;  Minos  and  Minerals,  8. 

WARRANT— See  Arrest. 

WARRANTY— See  Evidence. 

WIDOWS— ^ee  Executors  and  Administrators;  Master  and 
Servant. 

wnxs— 

1.  Evidence — Introduction  of  Letter.— A  letter  found  among  the 
valuafble  papers  of  a  testatrix  with  the  name  of  her  brother 
signed  thereto  and  which  she  regarded  as  the  letter  of  her 
•brother,  may  be  introduced  as  evidence  upon  the  trial  of  a 
will  case  to  show  why  the  testatrix  was  not  disposed  to  give 
any  of  her  inoperty  to  her  brother  or  to  his  children,  even 
though  it  is  not  established  by  testimony  that  the  letter  In 
question  was  written  by  the  brother  or  that  it  was  in  his 
handwriting.   Moore  v.  Shifflett . 7 
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2.  Construction  of— ^Power  to  Life  Tenant  to  Sell"  Real  Estate. — 
Where  testatrix  in  her  will  gave  a  life  estate  In  certain  de- 
acribed  property  to  "A"  for  life  and  at  his  death  to  his  chil-       i 
dren,  giying  to  "A"  the  power  to  sell  the  property  and  re-in-       1 
vetot  the  proceeds  "at  his  dSLscretlon/'  "A"  had  tJie  power  to 
sell  the  iMToperty  axvd  convey  a  good  title  to  the  purchaser 
without  asking  the  advice  and  consent  of  the  chancellor.  Han-       i 
©on,  Jr's  Guardian  ad  litem  v.  Hani9on 132 

3.  Adems^tion. — At  common  law  a  sale  or  other  disposition  of  a 
specific  devise  operated  as  an  ademiption  thereof;  hut  by  sec- 
tion 2068  of  the  statutes  this  rule  is  changefd  in  this  state 
as  to  devises  made  to  an  heir  of  the  testator,  in  which  dase 
no  ademption  will  result,  unless  a  contrary  Intention  appears 
from  the  will  or  other  evidence.  Reynolds'  Exor.  v.  Reynolds  324 

4.  Equitable   Conversion — Intention  of  Testator. — ^In    order    to       i 
carry  out  the  Intention  of  the    testator,    courts    frequently       i 
apply  the  doctrine  of  equitable  conversion,  which  arises  when 
the  testator  expressly  or  by  undoubted  Implication  directs  a    ; 
conversion  of  the  property,  and  makes  the  termB  of  his  will 
apply  to  the  property  in  Its  converted  form.  But  this  doctrine, 
ibeintg  an  arl)itrary  one,  will  not  be  applied  unless  it  clearly 
appears  that  it  was  the  intention  of  the  testator  to  direct  a 
conversion  of  the  devised  property,  and.  to  enjoin  upon  his 
executor  or  trustee,  or  the  court,  the  duty  to  convert  It,  8>ince 

no  conversion  will  result  where  there  exists  only  a  doubt  as 
to  the   testator's   intention.     Id 324 

5.  Ademption. — A  testatrix  devised  a  farm  to  a  trustee,  directing 
that  its  in<com<e  he  paid  to  her  son  during  his  life,  and  for  it 
to  igo  to  his  childiren,  If  any,  at  his  death;  but  if  none,  to 
other  designated  devisees.  She  then  authorized  and  em- 
powered her  trustee  within  its  discretion  to  sell  the  farm  and 
invest  the  proceeds  in  other  property  to  be  selected  by  it. 
Beifore  her  death  she  sold  the  farm.  Held  that  the  devise 
of  the  farm  was  adeemed  by  her  sale  of  it,  and  the  proceeds 
being  capable  of  Identification  at  her  death  went  under  the 
will  to  her  son,  who  wa»,  by  the  second  clause  of  her  will,  . 
given  all  of  the  remainder  of  her  personal  property.    Id 3^ 

6.  Distrilbution  of  Personalty. — Testamentary  capacity  ao  to 
personalty  is  governed  by  the  law  of  testator's  domicile  and 
personalty  should  be  distributed  accordingly.  Shaw's  Guard- 
ian V.  Grimes,  Exor 250 

7.  Disposition  of  Real  Estate.— The  effect  ^and  validity  of  a  will 
in  regard  to  the  disposition  of  real  eistate  or  Immovable 
property  depends  upon  the  lex  rei  Hltae.    Id —  260 

8.  Instrumients  Affecting  Title  to  Real  Estate. — ^AU  instruments       i 
afCeoUng  the  title  to  real  estate  Edtuateid  in  this  state  miust    | 
be  governed   as  to  their  execution,   construction  and  legal 
sufficiently  exclusively  by  the  laws  of  iW&  Commonwealtli  and 
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not  by  the  la<WB  of  a  sister  state  or  foreign  country,  where  the 
maker  may  reskle  at  the  time  of  its  execution.    Id 250 

9.  Interest  Charge  Upon  Advancement — Where  there  is  no  pro- 
vision in  a  will  providing  for  the  payment  of  interest  on  an 

-advancement   interest   will   not  be   chargeable  thereon,   but 
where  the  will  contains  an  express  provision  to  charge  inter-        > 
est  or  manifests  an  intention  so  to  do  it  will  be  chained.  Id.  250 

10.  Interest  Charge  Upon  Advancement — ^Where  the  testator 
clearly  indicated  in  his  will  that  certain  devisees  i^ould  be 
charged  with  interest  on  advancements,  interest  will  be 
charged  from  the  date  indicated  by  the  testator,  and  not 
from  the  several  dates  when  the  items  oonstitutinK  the  total 
were  paid  or  advanced.    Id 260 

11.  Undue  Influence. — ^Undue  influence,  such  as  will  invalidate 
a  will,  is  such  influence  a&  substitutes  the  will  o<  another  for 
that  of  the  testator  in  the  devise  and  disposition  of  his  estate 
Stutlvllle's  Exors.  v.  Wheeler  ....^ ~ 361 

12.  Undue  Influence — Burden  of  Proof.— Where  it  is  admitted 
that  the  beneflciaries  named  in  a  will  were  absolutely  in- 
nocent of  any  purpose  or  effort  to  influence  the  testator  to 
devise  his  property  to  them,  the  burden  is  upon  the  contes- 
tants to  show  by  clear  and  convincing  evidence  that  the 
testator  was  induced  by  outside  influence  to  dispose  of  his 
property  to  the  prejudice  of  contestants.    Id —  361 

13.  Undue  Influence — Anonymous  Letters — Evidence. — ^Where  the 
evidence  merely  shows  that  the  testator  received  anony- 
mous letters  threatening  to  start  a  prosecution  against  him 
and  to  otherwise  harm  him,  which  he  believed  were  written 
or  instigated  by  his  daughter  whom  he  disinherited,  there  is 
not  sufficient  evidence  upon  which  to  set  aside  an  other- 
wise valid  will  on  the  ground  of  undue  influence  exerted 
over  the  testator.    Id 361 

14.  EiVidence — ^Testamentary  Capacity. — Evidence  in  this  case  ex- 
amined and  held  insufficient  to  show  either  testamentary  in-        • 
capacity  or  the  exercise  of  undue  influence  over  the  testator 

in  the  disposition  of  his  property.    Id „ 361 

15.  Construction  of. — Where  a  testator  provided  in  his  will  that 
the  estate  given  to  his  daughter  who  was  of  unsound  ndnd 
"should  be  held  for  her  by  a  trustee  until  her  mind  bec<Hiies 
sound  or  until  her  children  become  twenty-five  years  of  age," 
the  intention  was  that  the  share  of  this  daughter  should  be 
held  for  her  until  the  children  reached  twenty-five,  if  she  lived  ' 
until  that  time  and  continued  incompetent;  if  she  was  re- 
stored to  her  right  mind  in  that  time  it  should  be  paid  to  « 
her  but  if  she  died  incompetent  before  the  children  reacned 
twenty-five,  the  estate  should  be  held  by  the  trustee  for  theia 
until  they  reached  that  age.     Ray  v.  Mayhew  374 
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16.  Power  to  Sell  While  Held  in  TruBt.— Whwe  a  will  con- 
ferred upon  the  executrix  and  trustee  named  therein  the 
power  to  sell  any  part  of  the  estate  devised,  while  held  in 
trust,  and  reinvest  the  proceeds  in  other  property  to  "be  held 
In  like  trust,  the  sale  by  her,  at  its  fair  market  value,  of  cer- 
tain bank  stock  constituting  a  part  of  the  trust  property  and 
reinvestment  of  the  proceeds  in  a  town  house  and  lot,  pur- 
chased at  its  fair  market  value,  the  title  to  which  she  took 
to  herself  in  trust  as  provided  by  the  will,  was  but  a  proper 
exercise  of  the  sound  discretion  given  her  by  that  instrument, 
and  the  Judgment  of  the  circuit  court  iso  holding,  was  not 
error.    Moberly's  Guardian  v.  Mt.  Sterling  National  Bank —  403 

17.  Termination  of  Trust — Reinvestment — A    provision    of    the 
will  requiring  a  purchlaser  of  any  part  of  the  devHsed  estate, 
after  the  termination  of  the  trust  and  its  division  among  the 
remaindermen,  to  see  to  the  reinvestment  of  the  proceeds  of     ,  | 
sale,  cannot  be  made  to  apply  to  a  bona  fide  purchaser,  for       I 
value,  of  any  part  of  the  devised  estate  under  a  sale  thereof       | 
made  by  the  trustee  before  the  termination  of  the  trust,  un- 
der the  power  of  sale  conferred  by  the  will.    Id 403 

18.  Infants — ^Action  for  Recovery  of  Bank  Stock— ^Liability  of 
Remaindermon.— The  fact  that  the  proceeds  of  the  bank  stock 
were  deposited  in  bank,  probalbly  with  other  money  belonging 
to  the  estate,  by  the  trustee  to  her  account  as  executrix  and 
then  checked  out  from  that  account  in  payment  of  the  pur- 
chase price  for  the  house  and  lot,  did  not  constitute  a  mis^ 
appropriation  of  such  proceeds  or  a  wrongful  conversion  of 
same,  known  to  the  president  of  the  bank  who  was  the  pur- 
chaser of  the  bank  stock,  as  the  account  was  the  only  one 
kept  by  her  and  iacluded  all  fiduciary  moneys  received  and 
paid  out  by  her  both  as  executrix  and  trustee,  and  the  pro- 
ceeds of  the  bank  stock  admittedly  were  applied  to  the  pay- 
ment of  the  purchase  price  of  the  house  and  lot.  For  these 
reasons  it  properly  was  adjudged  by  the  circuit  court  that 
neither  the  bank  nor  its  president  was  liable  to  the  remain- 
dermen suing  under  the  will  for  the  bank  stock  or  its  value. 

Id 403 

19.  Testator's  Signature — Place  for. — ^The  proper  place  for  testa- 
tor's signature  to  an  orderly  arranged  will  is  at  the  end 
thereof,  that  is,  the  logical  or  physical  end.  This  does  not 
necessarily  mean  that  the  signature  shall  be  in  immediate 
juxtaposition  to  the  concluding  words  of  the  dlspository  pro- 
visions. However  it  should  be  sufFiciently  near  to  afford  an 
inference  that  testator  Intended  to  indicate  that  his  testamen 
tary  dispositions  had  been  fully  and  comipletely  expressed. 
Lucas  v.  Brown  502 

20.  Testator's  Signature.— A  hiatus  between  disposing  portions 
and  the  subscription  will  not  affect  the  validity  of  a  will  if 
there  is  a  substantial  compliance  with  the  statute.  Id 502 
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21.  Atteetation.'  -Where  the  dispositoiy  provisions  and  the  tes- 
timanium  clause  of  a  will  occupy  all  but  three  lines  of  the 
first  paire  of  a  folio  of  legal  cap  and  the  attestation  clause 
begins  on  the  first  line  ot  the  reverse  page  of  saM  sheet, 
which  is  immediately  followed  by  the  signature  of  testatrix 
and  the  witnesses,  the  w4U  is  valid.  Id'. ^  502 

22.  Estates  Devised— Gifts  Over  After  Absolute  Devise— Gifta^ 
Over  After  Life  Estate — ^Validity.— Where  property  is  devised 
to  one  afbaolutely,  with  the  power  of  unlimited  disposition, 
the  limitation  over  of  what  remains  undisposed  of  is  void, 
but  where  a  life  estate  only  is  devlsetd,  with  power  of  un- 
limited disposition,  the  limitation  over  of  what  remains  un- 
disposed of  is  valid.   Plaggenborg  v.  Molendyk's  Admr.  609 

23.  Construction — ^Estates  Acquired — ^Limitation  Over  After  Abso- 
lute (E?state. — ^After  the  payment  of  his  debta,  testator  de- 
vised all  his  remaining  estate  to^his  wife,  aind  then  provided 
that  after  his  wife's  death,  ''any  remaining  estate  should  be 
given  to  his  children:"  Held,  that  the  wife  took  the  fee  and 
that  the  limitation  over  of  what  remained  undisposed  of  was 
void.     Id 609 

24.  Construction  of  the  Words  **iSell  or  Dispose."— Where  a  tes- 
tator gave  to  his  son  the  fee  in  real  property,  subject  to  the 
life  estate  of  his  mother,  and  to  the  condition  that  after  the 
death  of  his  mother  he  should  have  "no  power,  however,  to 
sell  or  dispose  of  any  part  thereof  until  fifteen  years"  there- 
after, this  restriction  did  not  prevent  the  son  during  the  fif- 
teen years  from  disposing  of  the  estate  by  will,  and  if  he  had 
died  intestate  it  would  have  passed  under  the  statute  to  his 
heirs  at  law.  Speckman  v.  Meyer 687 

26.  Construction  of  the  Word  "Sell" — If  a  testator  simply  pro- 
hibits the  sale  of  the  devised  property  during  a  specified  time, 
this  prohibition  would  not  deny  the  devisee  the  right  to  dis- 
pose of  it  by  wilL    Id ., 687 

26.  Construction  of — Intention  of  Testator.-  -In  construing  the 
meaning  of  the  words  "sell  or  dispose,"  the  intention  of  the 
testator  in  using  them  will  control,  and  where  it  appears  that 
he  only  intended  to  prevent  the  devisee  from  depriving  him- 
self during  the  restricted  period  of  the  use  and  enjoyment  of 
the  property,  by  sale  or  disposition  of  it,  the  devisee  might 
within  that  period  dispose  of  the  estate  by  will,  and  upon  his 
death,  within  the  period,  his  dervisee  would  take  the  estate.  Id.  687 

27.  Construction— ^Intention  of  Testator. — The  first  rule  in  the 
construction  of  wills,  and  the  one  which  surrenders  to  no 
other,  is  to  ascertain  the  intention  of  the  testator  from  the 
language  he  employed  In  the  entire  will,  and  give  it  such 
construction  as  will  carry  out  that  intention.  Rrather  v.  Wat- 
son's Ezor.   . 5.«. 709| 
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28.  Intention  of  Testator— Per  Capita  Dletributlon.— Whei^  the 
8uft>ject  of  a  testasnentary  diapoflition  is  directed  to  "be  "equally 
dlYldod/'  or  to  be  dlTldod  "sihare  and  ebare  alike  "  or  where 
similar  rwords  are  used  which  indicate  an  equal  dlvlsdon  be- 
tween or  aftnong  two  or  more  persons,  a  per  capita  distri- 
bution will  ^  made  of  the  property,  unless  a  contrary  inten- 
tion is  discoyerable  from  the  language  used  in  the  will.  Id 709 

29.  Construction— Intention  of  Testator.— *A  testator  directed  hia 
iianm  of  flour  hundred  acres  to  be  sold  ^'and  the  proceeds  to  be 
diyided  equally  between  E.  C.  Watson  and  Sheflie  Bridges, 
and  my  two  grandchildren,  Sheffie  Watson  and  Shafter  Wat- 
ison,  Walter's  heirs,"  E.  €.  Watson  and  SheflGie  Bridges  were 
children  of  the  testator  and  another  son,  Walter,  was  dead  at 
the  tim^  of  the  execution  of  the  will,  leaving  the  two  other 
named  devisees  as  his  only  children.  Held,  that  a  contrary 
Intention  from'  the  first  rale  stated  above  was  "discoveraA)le 
from  the  will,"  and  that  the  two  grandchildren  took  jointly 
one-third  of  the  property  cls  representatives  of  th^ir  deceased 
father.     Id.  709 

30.  Use  of  Word  "Heirs."— 'It  will  be  presumed,  in  the  absence  of 
a  contrary  intention  appearing,  that  a  testator  usod  the  words 
"heirs"  or  "heirs  of  the  body"  in  the  primary,  legal  or  techni- 
cal sense.     Id.  ~~ ^ 709 

31.  Gonistruciion— Intention  of  Testator.-TOrdinarily  a  siulbsequent 
devise  or  legacy  in  the  same  will  or  in  a  codicil  will  be  deem- 
ed to  be  cumulative  and  in  addition  to  the  first  one,  but  since 
the  question  is  one  of  intention  on  the  part  of  the  testator. 
If  his  language  be  such  as  to  indicate  that  the  subsequent  one 
is  to  subetitute  in  whole  or  in  part  the  first  one,  the  will  will 
be  given  such  construction;  and  where  a  testator  devised 
certain  bank  stock  to  his  grandson  at  a  fixed  price,  which  was 
(much  less  than  its  real  value,  and  directed  that  the  invest- 

'  ment  so  made  reimains  for  a  fixed  period:  Held,  that  the  de- 
vise of  the  bank  stock  was  intended  by  the  testator  to  sub- 
stitute in  part  a  prior  devise  made  to  the  same  person;  and 
that  the  (grandson  should  account  for  and  be  charged  with 
the  ^xed  prke  of  the  stock  in  the  distribution  made  under  the 
will.     Id 709 

WITNESSB:&— See  Railroads—  i 

Competency— Transactions  With  One  Who  is  Dead. — ^Where 
one  testifies  for  himself  concerning  verbal  statements  ot, 
and  transactions  with,. one  who  is  dead,  and  the  case  does 
not  fall  within  any  of  the  exceptions  mentioned  in  the  Code, 
he  to  not  a  competent  witness.  Hayes  v.  Watson's  Executrix  552 

WORKMBN^S  COMPENSATION  ACl— See  Attorney  and  CWeut; 
Master  and  Servant. 
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"Accident" — Granison's  Admr.  v.  Bates  &  Rogers  Gonstnic- 

tlott   Co ^ 538 

"Aocountfl^'— Com.  v.  Alford's  Exr ~ 106 

"Actiona'ble  negligence" — 'Leonard  ▼.  £9nterprise  Realty  Co...  578 
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''Bring  Into"— Veils  v.   Com 526 
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Board    : 308 
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Insurance  Bank  „ 44 

"Record" — Oti»-Hidden  Co.  v.  Scheiiich  423 

"Residence"— Struck  v.  Kohler  517 

"Shall"— Horning  v.  Fiscal  Court  of  Caldwell  County 87 

"Su<bscribed  at  the  end" — ^Lucas  v.  Brown  503 

"Undue  influence" — Stutiville's  Exr.   v.  Wheeler...: 361 
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